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Introduction 

AN INTRODUCTION TO CHILD 
WELFARE PRACTICE 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

§ I.1 INTRODUCTION 

• A baby is brought to the hospital with multiple fractures and 
bleeding behind the eyes. The hospital reports the injuries to the 
Department of Children and Families and a DCF social worker 
files a care and protection petition seeking custody of the baby. 
The Department will call two doctors to testify at the hearing that 
the child’s injuries are the result of violent shaking. The father 
tells his lawyer that neither he nor the child’s mother harmed the 
baby. In the three days between the filing of the petition and the 
start of the hearing, the father’s attorney locates a hematologist 
who states that the child has a rare blood disorder and that an ac-
cidental fall could cause similar injuries. 

• The Department of Children and Families removes two children, 
ages four and eight, from their home because of allegations that 
the mother “exposed” the children to domestic violence when her 
husband physically assaulted her, and because the children have 
not been to the pediatrician for checkups in the past eighteen 
months. The Department will return the children to the mother if 
she agrees to obtain a restraining order against the husband and 
prohibit unsupervised contact between the children and their fa-
ther. The mother tells her attorney that she loves her husband and 
does not want to separate from him, that he has hit her only two 
other times, and that her husband takes care of the children when 
she is at work. She explains that the children are behind in their 
checkups because her husband was laid off and they lost their 
health insurance. She is waiting for their MassHealth application 
to be approved. 
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• A newborn baby tests positive for cocaine and the hospital files a 
report of neglect with DCF. The mother admits she has a problem 
and is willing to enter a residential substance abuse treatment 
program with her baby, but there is a six-month waiting list. The 
Department petitions the court for custody of the newborn and of-
fers the mother supervised visitation for one hour every other 
week. Counsel for the newborn must decide whether to support or 
oppose the Department’s petition for custody. 

• A seventeen-and-a-half-year old has spent the last five years in 
DCF custody moving from a shelter, to two different foster 
homes, to a group home, and then back to a shelter. The court 
terminated her parents’ rights three years ago. She plans to leave 
DCF custody in six months when she turns eighteen. She has no 
family and no home to go to. 

• A twelve-year old missed sixty-two days of school last year and is 
repeating the sixth grade. It is only October and he has already 
missed fifteen days. His mother refers him for a special education 
evaluation, but the school determines he is not eligible for ser-
vices. The school files a CHINS (Children in Need of Services) 
petition in the Juvenile Court. The boy tells his attorney that he 
hates school, does not want to be in special education, and wishes 
everyone would leave him alone. At the arraignment, the judge 
warns the boy that if he does not go to school the judge intends to 
commit him to DCF, and he will have to live in a foster home. 

This is the work of attorneys for the Committee for Public Counsel Services’ 
Children and Family Law Division. Some people refer to these proceedings as 
“child protection” or “child welfare” cases, whereas others call them “state in-
tervention” cases. Even the terminology used reflects the inherent conflicts and 
competing interests: protecting children from inadequate parenting versus inter-
fering with the privacy and integrity of the family. Regardless, in each Children 
and Family Law Division case, the state removes (or threatens to remove) the 
child from his or her parents either because the parents are accused of abusing or 
neglecting their child, or because the child is exhibiting certain negative behav-
iors, such as truancy or running away from home, that the parent is unable to 
manage. In some of these cases, the state will seek to irrevocably terminate the 
relationship between the parent and child. 

Many, if not most, of the parents involved in child protection cases are indigent. 
Many are unmarried. Some were themselves in DCF’s custody as children. An 
overwhelming majority struggle with problems of substance abuse, domestic 
violence, mental illness, or cognitive limitations. Although the cases that receive 
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public attention typically involve horrific abuse, the vast majority of cases are 
far less serious, involving some form of neglect. 

The children involved in these cases range in age from newborns to teenagers. 
Initially, most children want desperately to return home but, over time, some 
become settled in their foster homes. Some children are torn between feelings of 
love and loyalty to their parents and their growing attachment to their substitute 
caretakers. Other children move from placement to placement without forming 
new attachments, while having only sporadic contact with their birth families. 
Many children in foster care suffer from serious emotional and behavioral prob-
lems, developmental delays, and/or chronic physical disabilities. Many “age 
out” of state custody at eighteen without retaining a connection to their birth 
family or establishing a connection with a new family through adoption or 
guardianship or otherwise. 

Minorities are disproportionately represented in all aspects of the child protec-
tion system. Minority children are more likely than their white counterparts to 
be the subject of an abuse or neglect report and to be removed from their par-
ents’ custody. Minority children remain longer in foster care and are less likely 
to be adopted. There are several theories why minorities are overrepresented in 
the system. Some blame poverty. Others point to conscious or unconscious dis-
crimination. Regardless of the causes, attorneys must be aware of the impact that 
their clients’ race and ethnicity may have on the outcome of the case. For further 
reading about the disproportionate representation of minorities in the child pro-
tection system, see Dorothy Roberts, Shattered Bonds: The Color of Child Wel-
fare (Basic Books 2002). 

In addition, some families involved in the child protection system come from 
cultures that are different from the mainstream culture shared by the majority of 
social workers, attorneys, judges and court staff involved in these cases. As a 
result, parents or children may have different styles of communication that can 
lead to misperceptions about the family’s situation or misunderstandings on the 
family’s part regarding the nature of the proceedings. Culture may also influence 
the family’s view of authority, government intervention, appropriate parenting 
styles and family structure, among other things. Further, some clients speak little 
or no English. Counsel for parents and children must be sensitive to issues of 
culture and language and how it can influence their own representation, as well 
as the actions of other professionals involved in the case. For further reading 
about the impact of culture and language on judicial proceedings, see Ensuring 
Equal Justice (Massachusetts. Bar Association 1996). 

State intervention proceedings involve the most basic, fundamental rights of 
individuals. For parents, it is the right to the care, custody, control, and affection 
of their children. See Stanley v. Illinois, 405 U.S. 645, 651 (1972). Children, too, 
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have a constitutional right to be raised and nurtured by their parents. See Suboh 
v. Dist. Attorney’s Office, 298 F.3d 81, 91 (1st Cir. 2002). Children also have an 
interest in safety and security in their relationships with their siblings, extended 
family, and their community, and in being raised in a stable, permanent, and 
loving family. 

The removal of a child from his or her parent’s home is almost always a devas-
tating event for both parent and child. The parent does not know where the child 
is being taken, where the child will sleep that night, who will tuck the child in, 
who will comfort the child when he or she cries, whether the child will get his or 
her favorite cereal for breakfast, where the child will go to school and, most 
importantly, when they will see each other again. For children, removal from 
their home is often frightening and inexplicable. Strangers appear at the door, 
quickly gather some of the child’s possessions into a plastic bag, and take the 
child to a strange house, often without his siblings. Sometimes, police officers 
are involved and the child may perceive that he is being “arrested” or punished 
for his own behavior. The child will be left at the strange house to sleep in a 
strange bed and eat unfamiliar food without knowing if or when he will ever see 
his parents or siblings again. As such, attorneys in child protection cases first 
encounter their clients at a tremendously emotional, if not traumatic, time in their 
lives. And it is just the beginning of a long, bumpy road toward reunification or 
permanent separation of the family. 

In addition to the important constitutional rights at stake, and the highly emo-
tionally charged nature of this work, these cases also challenge the attorney’s 
knowledge and legal skills. Care and protection and termination of parental 
rights cases have all the characteristics of complex civil litigation: multiple par-
ties, extensive discovery and motion practice, frequent use of experts, and trials 
extending over many days. To further challenge the attorney, the facts of the 
case are typically not static. Instead, the facts continue to evolve up to and through 
the time of trial, requiring counsel to continue his or her investigation and dis-
covery and to reevaluate case strategy even in the midst of trial. 

This work is also challenging because it involves a complex body of state and 
federal statutes, case law, and regulations. There is an active appellate bar and 
the Massachusetts Supreme Judicial Court and Appeals Court regularly decide 
new cases. In addition, effective advocacy requires knowledge of numerous ar-
eas of clinical and medical practice, including child development, domestic vio-
lence, addiction, attachment, and mental illness. In a particular case, counsel 
might need to learn about radiology, burns, or the behavioral characteristics of 
sexually abused children. In another case, counsel may need to learn about the 
recovery process for clients with addictive disorders or treatment modalities for 
various mental illnesses. 
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Another challenging aspect of this work is that these cases almost always begin 
as emergencies. Counsel will be assigned to represent a parent or child in a care 
and protection case and, in just a few days, counsel must be prepared to repre-
sent his or her client in a contested custody hearing. The stakes at this initial 
hearing are high: if the court awards custody to DSS, the child may remain out 
of the home for a year or longer. There may also be related litigation in other 
courts that counsel must consider in planning case strategy and advising the cli-
ent. For example, criminal charges may be pending against a parent arising out 
of the same events or a contested paternity or divorce case may be pending in 
the Probate and Family Court. 

Finally, counsel for children have additional challenges and must take a holistic 
approach to representation of their clients. Counsel’s role extends beyond advo-
cating for the child’s ultimate position in the case, whether that is to return home 
or live with another family. Child’s counsel must also use his or her advocacy 
skills to ensure the client’s basic needs are met while in state custody. Is the 
child’s placement out of the home safe and appropriate? Is the child attending 
school? Does the child require special education or other services? Is the child 
having visits with his or her parents and siblings? Does the child have unad-
dressed medical, psychological, social, or cultural issues? Is the child receiving 
antipsychotic medication without the necessary judicial approval? The state has 
literally thousands of children in its custody and is, at best, a well-intentioned 
but too often a relatively inattentive custodian. Counsel must ensure that the 
child’s needs are not overlooked by overburdened or inexperienced case workers 
or foster parents. 

Child protection cases will test counsel’s legal knowledge and skill as well as 
counsel’s patience, endurance, and humanity. These are cases in which the dif-
ference between poor or mediocre representation and zealous, skilled advocacy 
can have a dramatic impact not only on the outcome of the case, but also on the 
future of a child and a family. 

§ I.1.1 The CAFL Performance Standards 

Make no mistake, child protection cases are challenging. The highest quality of 
representation, as is provided by many dedicated attorneys around the state, re-
quires years of experience. Yet with thorough preparation and thoughtful case 
planning even new attorneys can be zealous and effective advocates for their 
clients. 

CPCS has developed performance standards to assist both new and experienced 
children and family law attorneys. The standards provide a minimum level of 
acceptable performance for attorneys at each stage of the case. They also pro-
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vide guidance on complex questions, such as what to do when a parent client 
does not appear at the first hearing or how to determine the litigation position for 
a young child. No attorney should accept his or her first appointment without 
first reviewing the standards carefully. A copy of the standards is included at the 
end of this chapter as Exhibit A. 
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EXHIBIT A—Performance Standards Governing 
the Representation of Children and Parents 
in Child Welfare Cases 

PERFORMANCE STANDARDS GOVERNING THE REPRESENTATION 
OF CHILDREN AND PARENTS IN CHILD WELFARE CASES*

SUMMARY OF CONTENTS 

1.  GENERAL PRINCIPLES OF REPRESENTATION 

1.1  Role of Counsel 

1.2  Appointment of Counsel 

1.3  Scope of Representation 

1.4  Conflicts of Interest 

1.5  Communications with Client 

1.6  Determining and Advocating the Child Client’s Position 

1.7  Determining and Advocating an Adult Client’s Position 

1.8  Protection of Confidentiality, Privileged Communications, and Attor-
ney Work Product 

1.9 Missing Parent Clients 

2.  TEMPORARY CUSTODY (INCLUDING 72-HOUR) HEARINGS 

2.1  Right to Hearing 

2.2  Preparation for Hearing 

2.3  Conduct of Hearing 

                                                           
* These Performance Standards apply to the representation of children and par-
ents in care and protection proceedings, proceedings under G.L. c. 119, § 23C 
and proceedings to dispense with consent, as well as divorce, custody, guardi-
anship and other proceedings in which a right to counsel exists. These standards 
do not apply to the representation of children in Children in Need of Services 
(CHINS) proceedings, pursuant to G.L. c. 119, § 39G. 
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3.  INVESTIGATION AND DISCOVERY 

3.1  Informal Discovery 

3.2  Formal Discovery 

4.  SEEKING CLIENT OBJECTIVES 

4.1  Obtaining Services for the Client and His or Her Family 

4.2  Visitation 

4.3.  Custody and Placement 

4.4  Communicating with the Court Investigator/Guardian Ad Litem 

4.5  Filing Pleadings 

4.6  Interlocutory Appeals 

4.7  Experts 

5.  PERMANENCY HEARINGS 

5.1  Right to Hearing 

5.2  Preparation for Hearing 

5.3  Conduct of Hearing 

5.4  Appeal 

6.  TRIAL PREPARATION AND CONDUCT 

6.1  Trial Preparation 

6.2  Trial Conduct 

7.  SETTLEMENT 

8.  POST-JUDGMENT REPRESENTATION 

8.1  Appeals 

8.2  Post-Judgment Hearings, Reviews and Motions 

8.3  Cessation of Representation 
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1.  GENERAL PRINCIPLES OF REPRESENTATION 

1.1  Role of Counsel. 

(a) The role of counsel in these cases is to be an advocate for the client with-
in the scope of counsel’s appointment. Counsel shall diligently and zealously 
protect and advance the client’s interests, rights and goals in the proceedings. 
This involves explaining the nature of all legal and administrative proceed-
ings to the extent possible given the client’s age and ability, determining the 
client’s position and goals, and vigorously advocating such position and goals. 
The role of counsel is also to ensure that the client is afforded due process 
and other rights and that the client’s interests are protected. 

(b) The role of counsel also is to be an advisor and counselor. This involves 
explaining the likelihood of achieving the client’s goals and, where appro-
priate, identifying alternatives for the client’s consideration. In addition, 
counsel should explain the risks, if any, inherent in the client’s position. 

(c) Counsel has an obligation to make available sufficient time, resources, 
knowledge and experience to afford competent representation to the client. 

(d) Counsel for a child owes the same duties of undivided loyalty, confidenti-
ality, zealous advocacy and competent representation to the child as is due 
an adult client, consistent with the Massachusetts Rules of Professional Con-
duct. 

Commentary: The child’s counsel should not be merely a fact-finder, but rather, 
should zealously advocate a position on behalf of the child. Regardless of any 
alignment of position among the child and other parties, child’s counsel should 
develop his or her own theory and strategy of the case and ensure that the child 
has an independent voice in the proceedings. Although the child’s position may 
overlap with the position of one or both parents, third-party caretakers or the 
Department of Social Services (“DSS”), child’s counsel should be prepared to 
present his or her client’s position independently and to participate fully in any 
proceedings. 

When consistent with the client’s interest, counsel should take every appropriate 
step to expedite the proceedings. 

1.2  Appointment of Counsel. 

(a) Immediately upon acceptance of an appointment to represent a party, 
counsel shall, where required, file a notice of appearance with copies to all 
counsel and, where necessary or strategically important, an objection to the 
petition on the client’s behalf. 
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(b) Counsel shall decline the assignment if (i) counsel is unable to afford the 
client prompt, diligent representation, (ii) acceptance of the assignment will 
create a conflict or potential conflict of interest, or (iii) counsel believes that 
he or she will not be able to comply with these Performance Standards. If 
counsel declines an assignment, counsel shall give proper notice to the court. 

Commentary: Counsel cannot provide prompt, diligent representation of a client 
if (a) counsel is unable to begin working on the case promptly or (b) counsel is 
unable to appear in court on an assigned date and cannot arrange a continuance 
that is consistent with the client’s interests. It is counsel’s responsibility to be 
aware of the caseload limits of the Committee for Public Counsel Services 
(“CPCS”) found in the CPCS Manual for Assigned Counsel (2003). Counsel 
should not accept any assignment which will cause him or her to exceed these 
limits. 

1.3  Scope of Representation. 

(a)  Duration of representation in general. Except as provided in par. (b), 
an assignment at the trial level concludes upon the earliest of the following: 

1.  The child is adopted. 

2.  The only subject child, or the client, has died. 

3.  Counsel has withdrawn for all purposes (not for purposes of ob-
taining appellate counsel). 

4.  The court has stricken counsel's appearance or the appearance of 
the client, and no appeal has been filed regarding such action. 

5.  The case is dismissed, and no appeal has been filed. 

6.  The court appoints a permanent guardian for the child, and no ap-
peal has been filed. 

7.  The court grants permanent custody of the child to a person other 
than DCF, and no appeal has been filed. 

8.  If the client is a parent, a petition to terminate the client’s parental 
rights has been allowed, and no appeal has been filed; however, if 
the client requests assistance to enforce any post-termination (but 
not post-adoption) agreement or order, or to defend against an-
other party’s request to modify or vacate such agreement or order, 
counsel shall provide such service. 
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9.  The court enters an order not specified above that is intended by 
the court as a final disposition of the matter, and no appeal has been 
filed. 

10.  An appeal of an order under 4 through 9 above reaches its conclu-
sion. 

(b)  Guardianship and permanent custody decrees and other orders 
disposing of a case. In Care and Protection of Thomasina, 75 Mass. App. Ct. 
563 (2009), the Appeals Court ruled that, unless the court enters an order 
terminating parental rights altogether, a child’s parents retain certain 
rights in a care and protection case after the appointment of a permanent 
guardian for the child, including the right to review and redetermination 
and the right to counsel. If an order is entered under par. (a)6, (a)7, or (a)9, 
counsel for a parent or a child should: 

1.  Keep his or her Notice of Assignment of Counsel (“NAC”) open if 
there is another court date scheduled or future litigation anticipated. 

2.  Close his or her NAC if there is no other court date scheduled and 
no future litigation anticipated. Before closing the NAC, counsel 
shall inform the client in writing of the rights that the client retains 
under Thomasina. 

(c)  Resumption of representation. 

1.  If, after a NAC is closed under par. (b)2, counsel learns that the 
former client’s residual rights under Thomasina are being com-
promised or challenged or are subject to further litigation, or that 
the former client wants to request further court review, counsel 
shall request that the NAC be reopened and shall resume represent-
ing the former client, unless subpar. 2 applies. 

2.  If counsel is no longer certified to represent CAFL clients or is oth-
erwise unavailable to resume his or her representation of the for-
mer client, counsel shall promptly notify the court in writing and 
ask that certified counsel be appointed for the former client. 

Commentary: Counsel should also be aware that a case is not considered con-
cluded solely because there has been no recent court activity on the case. Forms 
for requesting the reopening of a NAC are available on the CAFL website.  

Counsel withdrawing from a case should follow the rules set forth in Standard 8.3. 
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(d)  Appointment of Appellate Counsel. The appointment of appellate 
counsel on behalf of a client shall not terminate trial counsel’s ongoing re-
sponsibilities to the client in proceedings before the trial court. 

(e)  Collateral Representation. Clients occasionally require legal assis-
tance in proceedings before the Probate and Family Court, District Court 
or Juvenile Court on matters other than, but integrally related to, that for 
which counsel was appointed. Such proceedings, which may arise prior or 
subsequent to the commencement of the proceeding for which counsel was 
appointed, include, but are not limited to, divorce, custody, guardianship 
and paternity proceedings. Counsel appointed to represent a client in one 
proceeding may, with CAFL written permission, bill CPCS for representa-
tion of a client in these types of collateral proceedings that (a) directly affect 
the resolution of an open proceeding for which counsel was appointed, and 
(b) concern the custody of child(ren) that is the subject(s) of the proceeding 
for which counsel was appointed. Counsel may, without notice to CAFL, 
represent a client at a Fair Hearing of the Department of Social Services 
which (a) directly affects the resolution of an open proceeding for which 
counsel was appointed, and (b) concerns the child(ren) that is the subject(s) 
of the proceeding for which counsel was appointed. CPCS reserves the right 
to deny payment for work done on collateral matters where permission was 
not requested or was refused. 

Authorization for any collateral representation set forth herein ends at the 
earlier of (a) final judgment in the collateral matter, or (b) the occurrence of 
any event set forth in paragraph (a) “Duration” above. In no event will au-
thorization be given for collateral representation in any matter which re-
quires CPCS certification not held by counsel. 

Commentary: In care and protection and § 23C proceedings, both children and 
parents are entitled to continued representation in post-trial matters, including 
foster care reviews, permanency hearings and review and redetermination pro-
ceedings. In actions to dispense with consent, the child is entitled to continued 
representation so long as he or she remains in the custody of DSS. Upon adop-
tion or guardianship finalization, counsel’s representation ends. There is no right 
to counsel in proceedings which are solely disputes between private parties, such 
as disagreements between birth parents and adoptive parents or guardians over 
post-adoption or post-guardianship visitation. 

In the appropriate circumstance and upon a written request, CPCS will re-open a 
Notice of Assignment of Counsel (“NAC”) to permit counsel to bill CPCS for 
representation of a client after the NAC has been closed. For example, counsel 
may file a motion seeking relief from judgment where sufficient grounds exist. 
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Forms for requesting re-opening of a NAC are available on the CPCS CAFL 
website. 

1.4  Conflicts of Interest. 

Counsel must be alert to and avoid all potential and actual conflicts of in-
terest that would impair the ability to represent a client. Particularly when 
appointed to represent multiple clients, counsel must be alert to the poten-
tial for conflicts of interest. The presence of a conflict may require counsel 
to withdraw from representing one, some or all of the clients. In such event, 
counsel shall request that the court appoint new counsel. 

Commentary: Conflicts arise when an attorney is appointed to represent multiple 
siblings who have different positions (e.g., one child supports the petition and 
another child opposes the petition). Even though a court may find a parent fit as 
to one child but not another, counsel cannot, consistent with the ethical rules, 
simultaneously advocate a parent’s fitness as to one child and unfitness as to 
another. 

A conflict also may arise where an attorney is appointed to represent more than 
one parent. In situations where there are allegations of domestic violence, coun-
sel should not represent both parents. Even in a case where multiple clients share 
the same position, a conflict may arise if counsel receives a confidence from one 
client that the client wishes not be disclosed, but disclosure would advance the 
interests of the other client. See Mass. R. Prof. C. 1.7, Comment 12C. 

Counsel must be alert to the potential for conflict not only at the time of ap-
pointment but throughout the representation. A client’s position may change as 
time passes, resulting in a conflict where none existed previously. 

The Rules of Professional Conduct permit a lawyer to represent multiple clients, 
notwithstanding a conflict, if the lawyer reasonably believes to do so would not 
adversely affect the representation and if each client consents. See Mass. R. 
Prof. C. 1.7 and Comments. Rarely, if ever, would a situation arise where all the 
children are competent to consent and, therefore, as a general rule, counsel 
should always seek to withdraw from representing one or more child clients if a 
conflict exists among them. Counsel should be mindful of the conflict in con-
tinuing to represent any of the multiple clients when counsel holds confidences 
from some or all of the clients. 

Counsel should also be cautious of the potential for conflict of interest in cases 
where the interests of the client are closely aligned with another, unrepresented 
person, (e.g., between a preadoptive parent or relative caretaker). Counsel 
should never agree to represent such other person. Child’s counsel should also 
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be aware of the conflict inherent in accepting any role other than counsel; for 
example, counsel should not act as a parent proxy in signing an Individualized 
Education Plan. 

In accepting assignments, former DSS attorneys should be mindful of the rules 
regarding conflicts of interest and successive government and private employ-
ment. See Mass. R. Prof. C. 1.7-1.11. Lawyers who practice separately in an 
office-sharing arrangement should similarly be mindful of the conflict of interest 
rules and other rules set forth in Commonwealth v. Allison, 434 Mass. 670 
(2001), and other appellate cases. 

1.5  Communications with Client. 

In all cases counsel must maintain sufficient contact with the client to estab-
lish and maintain an attorney-client relationship that will enable counsel to 
keep abreast of the client’s interests and needs and of the client’s position in 
the action. 

(a)  Immediately upon receipt of notice of the assignment, counsel shall 
take appropriate steps to locate his or her client. Counsel shall inform the 
client of the assignment and meet with the client as soon as practicable. To 
the extent possible, the initial meeting should take place sufficiently prior to 
the first court hearing to permit counsel to prepare for such hearing. As 
soon as practicable, and to the extent possible given the client’s age and 
abilities, counsel shall explain to the client the nature of the court proceed-
ings and applicable law, the role of counsel, and the existence of and limits 
to privileges covering the client’s communications with counsel, therapists, 
social workers and other relevant individuals. Counsel shall also determine 
the client’s interests, goals and position in the proceeding. 

(b)  At a minimum, counsel shall meet with a child client on a quarterly 
basis, except under extraordinary circumstances. Irrespective of a child 
client’s age, counsel shall meet with the child client at his or her placement 
promptly upon receiving notice of the assignment. Counsel shall meet with 
the child thereafter as necessary to provide competent representation to the 
client, to be informed of the child’s wishes and circumstances, to inform and 
advise the client about the proceedings, as appropriate, and to maintain an 
ongoing attorney-client relationship with the child. 

Commentary: Establishing and maintaining a relationship with the child client is 
the foundation of representation. It is often more difficult to develop a relation-
ship and trust with a child client than with a parent client. Meeting with the child 
regularly allows counsel to develop a relationship with the client and to assess 
the child’s circumstances. The child’s position, interests, needs and wishes 
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change over time. Counsel cannot be fully informed of such changes without 
developing a relationship through frequent contacts. 

Accordingly, counsel must meet with child clients at least quarterly. The ex-
traordinary circumstances under which counsel may meet with a child client less 
than quarterly include situations where the child is “on the run” and his or her 
whereabouts are unknown, there is strong evidence that the child will be ad-
versely affected by meeting with counsel, the child refuses to meet with counsel, 
or the child is placed at a distance that makes quarterly meetings impracticable. 
Counsel should meet with a child client immediately after becoming informed of 
a change in the child’s placement. Counsel should be wary of communicating 
with child clients through letters or e-mail. Children may not receive such com-
munications, or may not be the only ones to read such communications. This 
places the attorney’s work product and attorney-client privilege at risk. 

In order to provide competent representation, child’s counsel should meet with 
the child in the child’s environment to understand the child’s personal context. 
The benefits of meeting with an older child who can convey information and 
express his or her wishes are obvious. However, meeting with younger children, 
including preverbal children, is equally important. Mass. R. Prof. C. 1.14 recog-
nizes the value of the child client’s input and further recognizes that varying 
degrees of input from children at different developmental stages may occur. In 
addition, preverbal children can provide valuable information about their needs 
through their behavior, including their interactions with their caretakers and oth-
er children or adults. 

(c)  Counsel shall remain in communication with the client during the 
course of the case to discuss, to the extent possible given the client’s age and 
abilities, the progress of the case, trial strategy and preparation, negotiation 
and settlement strategies, and post-trial goals. Counsel shall inform the par-
ent client of all court hearings and administrative proceedings and inform 
such client of his or her right and/or obligation to attend such hearings. 
Where appropriate given the child’s age and abilities, counsel should in-
form the child client of court hearings and administrative proceedings. If 
the child client expresses a desire to attend a hearing, and such attendance 
is appropriate given the child’s age and abilities and the nature of the pro-
ceedings, counsel shall take steps to assure the child’s attendance. If the 
client is involuntarily committed or incarcerated and wishes to attend a 
hearing, counsel shall make all necessary arrangements for the court to is-
sue a writ of habeas corpus to assure the client’s presence at the hearing, 
and shall, if necessary, ensure service of the writ. 

(d)  Counsel shall explain the result of all court hearings and adminis-
trative proceedings to the client. If a final judgment is adverse to the client, 
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counsel shall explain the client’s right to appeal the decision, the appellate 
process, including the time limits in which a notice of appeal must be filed, 
and any alternative post-judgment strategy that may be appropriate. Coun-
sel shall also explain the process and availability of post-trial reviews, if 
applicable. If a final judgment is not adverse to the client, counsel shall en-
sure that opponents adhere to time limits and discharge other appellate re-
sponsibilities until appellate counsel files an appearance. In communicating 
the results of court hearings and administrative proceedings to a child cli-
ent, counsel shall provide such information as is appropriate given the 
child’s age, abilities and wish to be so informed. 

Commentary: Where counsel is unable to communicate effectively with the cli-
ent because of either mental disability or language barriers, counsel should take 
whatever steps are necessary to ensure that he or she is able to communicate 
with the client and that the client understands the proceedings. Such steps may 
include obtaining expert assistance or an interpreter. 

The lawyer has an obligation to explain clearly, precisely, and in terms the client 
can understand the meaning, implications and consequences of legal proceed-
ings. A client may not understand the legal terminology and, for a variety of 
reasons, may choose a particular course of action without fully appreciating the 
implications. With a child the potential for misunderstanding may be even great-
er. Therefore, the child’s attorney has additional obligations based on the child’s 
age, level of education, and language skills. There is also the possibility that, 
because of a particular child’s developmental limitations, counsel may not com-
pletely understand the child’s responses. Therefore, child’s counsel must learn how 
to ask developmentally appropriate questions and how to interpret the child’s re-
sponses. The child’s attorney may work with social workers or other professionals 
to assess a child’s developmental abilities and to facilitate communication. 

Counsel should contact clients regularly, and should respond promptly to tele-
phone calls, letters and other inquiries from the client. 

1.6  Determining and Advocating the Child Client’s Position. 

(a)  Child’s counsel should elicit the child’s preferences in a developmen-
tally appropriate manner, advise the child and provide guidance. 

Commentary: Counsel has a duty to explain to the child in a developmentally 
appropriate way such information as will assist the child in having maximum 
input in determining his or her position. Counsel must be adept at asking devel-
opmentally appropriate questions and interpreting the child’s responses in such a 
manner as to obtain a clear understanding of the child’s preferences. 
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In eliciting the child’s preferences, counsel should be aware of and understand 
the factors that influence the child’s decision-making process. In addition to 
communicating with the child client as discussed in Standard 1.5 above, counsel 
should review records and consult with appropriate professionals and others 
with knowledge of the child. Counsel also may find it helpful to observe the 
child’s interactions with foster parents, birth parents and other significant indi-
viduals. This information will help counsel to better understand the child’s per-
spective, priorities and individual needs, and will assist counsel in identifying 
relevant questions to pose to the child. 

Counsel should advise the client of the potential consequences of particular po-
sitions. Counsel may express an opinion concerning the likelihood of the court 
or other parties accepting particular positions. Counsel may inform the child of 
an expert’s recommendations germane to the issue. Counsel should recognize 
that the child may be more susceptible to the lawyer’s influence than some adult 
clients, and should ensure that the child’s expressed preferences reflect his or her 
actual position. 

(b)  If counsel reasonably determines that the child is able to make an 
adequately considered decision with respect to a matter in connection with 
the representation, counsel shall represent the child’s expressed preferences 
regarding that matter. 

Commentary: Rule 1.2 of the Massachusetts Rules of Professional Conduct re-
quires counsel to “seek the lawful objectives of his or her client.” Only if the 
lawyer determines that the client is incapable of making adequately considered 
decisions in connection with the representation, may counsel deviate from this 
requirement, and even then counsel must “as far as reasonably possible, main-
tain a normal client-lawyer relationship with the client.” See Mass. R. Prof. C. 
1.14, Client Under a Disability. 

A child’s ability to determine his or her own position may depend upon the par-
ticular matter to be determined or the circumstances involved at the time. Thus, 
a child may be able to make some decisions and not others. For example, coun-
sel may reasonably determine that the child is capable of deciding that he or she 
would like to have visits with a sibling, but is not capable of deciding whether 
he or she should return home or remain with relatives on a permanent basis. Ad-
ditionally, as time passes and the child matures, he or she may become more capa-
ble of directing the representation. 

In determining whether a child is able to make an adequately considered deci-
sion, counsel may wish to seek guidance from appropriate professionals and others 
with knowledge of the child, including the advice of an expert. Counsel may con-
sider the following factors: the child’s ability to communicate a preference, 
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whether the child can articulate reasons for the preference, the decision making 
process used by the child to arrive at the decision (e.g., is it logical, is it consis-
tent with previous positions taken by the child, does the child appear to be influ-
enced by others, etc.); and whether the child appears to understand the conse-
quences of the decision. See Report of the Working Group on Determining the 
Child’s Capacity to Make Decisions, 64 Fordham Law Review 1339 (1996). In 
assessing the child’s ability to make adequately considered decisions, it is the 
quality of the child’s decision-making, not the wisdom of the child’s decision, 
that is determinative. For example, the decision of a thirteen-year-old to return 
home to a marginally fit parent may not be in the child’s best interests, but the 
child may well be competent to make that decision. 

If counsel reasonably determines that the child is able to make an adequately 
considered decision with respect to a matter in connection with the representa-
tion, counsel must represent the child’s expressed preferences regarding that 
matter, even if the attorney believes the child’s position to be unwise or not in 
the child’s best interest. Requesting the appointment of a guardian ad litem in 
such cases is contrary to the Rules of Professional Conduct. Of course, the law-
yer does have a counseling function and should advise the client of the potential 
consequences of his or her position. However, the child’s attorney should recog-
nize that the child may be more susceptible to the lawyer’s influence than some 
adult clients, and should ensure that the decision the child ultimately makes re-
flects his or her actual position. 

(c)  If a child client is incapable of verbalizing a preference, counsel 
shall make a good faith effort to determine the child’s wishes and represent 
the child in accordance with that determination or may request appointment 
of a guardian ad litem/next friend to direct counsel in the representation. 

Commentary: If a child is incapable of verbalizing a preference, counsel may 
make a substituted judgment determination, i.e., determine what the child would 
decide if he or she were capable of making an adequately reasoned decision, and 
represent the child in accordance with that determination. Alternatively, counsel 
may ask for the appointment of a guardian ad litem to make a substituted judg-
ment determination and to provide direction to counsel concerning the represen-
tation. If a guardian ad litem is appointed, counsel should ensure that the role of 
the guardian ad litem is clearly defined by the court. 

In making a substituted judgment determination, counsel may wish to seek guid-
ance from appropriate professionals and others with knowledge of the child, 
including where necessary, the advice of an expert. 

Counsel should not confuse inability to express a preference with unwillingness 
to express a preference. If an otherwise competent child chooses not to express a 
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preference on a particular matter, counsel should determine if the child wishes 
the attorney to take no position in the proceeding, or if the child wishes the at-
torney or someone else to make the decision for him or her. In either case, the 
attorney is bound to follow the client’s direction. 

(d)  If a child can verbalize a preference with respect to a particular 
matter, but counsel reasonably determines, pursuant to paragraph (b) 
above, that the child is not able to make an adequately considered decision 
regarding the matter and if representing the child’s expressed preferences 
does not place the child at risk of substantial harm, then counsel shall rep-
resent the child’s expressed preferences. 

If the child is not able to make an adequately considered decision regarding 
the matter and if counsel determines that pursuing the child’s expressed 
preferences would place the child at risk of substantial harm, counsel may 
choose one of the following options: 

 (i)  represent the child’s expressed preferences regarding the 
matter; 

 (ii)  represent the child’s expressed preferences and request the 
appointment of a guardian ad litem/investigator to make an independent 
recommendation to the court with respect to the best interests of the child; 

 (iii)  inform the court of the child’s expressed preferences and 
request the appointment of a guardian ad litem/next friend to direct counsel 
in the representation; or 

 (iv)  inform the court of the child’s expressed preferences and 
determine what the child’s preferences would be if he or she was able to 
make an adequately considered decision regarding the matter and represent 
the child in accordance with that determination. 

Commentary: The most difficult aspect of representing child clients in these 
cases is determining what position to take when a child can verbalize a prefer-
ence but counsel believes that the client is not capable of weighing the various 
options or understanding the consequences of pursuing particular positions. 

The Rules of Professional Conduct provide some limited guidance. Rule 1.14(a) 
provides that where a client is unable to make “adequately considered deci-
sions,” the attorney must “as far as reasonably possible, maintain a normal cli-
ent-lawyer relationship with the client.” Further, the commentary to the Rule 
recognizes that there exist “intermediate degrees of competence” and that “chil-
dren as young as five or six years of age, and certainly those of ten or twelve, 

2nd Supplement 2012 I–19 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

are regarded as having opinions that are entitled to weight in legal proceedings 
concerning their custody.” Thus, at a minimum, counsel’s obligation includes 
informing the court of the child’s expressed preferences. 

If the incompetent child’s expressed preferences will not subject the child to a 
risk of substantial harm, counsel is obligated to pursue the child’s wishes. Mass. 
R. Prof. C. 1.14(b) provides that only when the client is incompetent and the 
attorney believes the client is at risk of substantial harm, may counsel take cer-
tain steps to protect the client. 

If counsel believes the position chosen by the incompetent child is wholly inap-
propriate or could result in serious injury to the child, the ethical issues are far 
more difficult. Of course, the lawyer has a counseling function and should ad-
vise the client of the potential consequences of his or her position. However, the 
child’s attorney should recognize that the child may be more susceptible to the 
lawyer’s influence than some adult clients, and should ensure that the decision 
the child ultimately makes reflects his or her actual position. 

If the child cannot be persuaded to change his or her position, paragraph (b) of 
Mass. R. Prof. C. 1.14 states that when the client is incompetent and the attorney 
believes the client is at risk of substantial harm, the attorney may take certain 
steps to protect the client, such as consulting with family members or protective 
agencies and, if necessary, requesting the appointment of a guardian ad litem. In 
addition, the commentary to the Rule notes that if a guardian is not appointed, 
“the lawyer often must act as de facto guardian.” 

Thus, if counsel believes that advocating the incompetent child’s expressed pref-
erences will place him or her at risk of substantial harm, counsel may advocate 
the child’s expressed preferences and request the appointment of a guardian ad 
litem to make an independent recommendation to the court with respect to the 
child’s best interests. Alternatively, counsel may use a “substituted judgment” 
standard (i.e., what the child would decide if he or she were competent to do so) 
to arrive at the child’s position, either by making the substituted judgment de-
termination himself or herself, or by asking for the appointment of a guardian ad 
litem to make that determination and direct counsel accordingly. A substituted 
judgment determination is not the same as determining the child’s best interests. 
Rather, it involves determining what the child would decide if he or she were 
able to make an adequately considered decision. If the child is able to verbalize 
a preference but is not capable of making an adequately considered decision, the 
child’s verbal expressions are an important factor to consider in making a substi-
tuted judgment determination. 
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If the substituted judgment determination and the child’s expressed preferences 
differ, the commentary to Mass. R. Prof. C. 1.14 suggests that counsel must in-
form the court of both. 

1.7  Determining and Advocating an Adult Client’s Position. 

Counsel shall advocate for an adult client’s stated preferences and goals in 
the proceeding and follow the client’s direction throughout the course of the 
case. Counsel should determine whether the client is “under a disability” 
pursuant to Rule 1.14 of the Massachusetts Rules of Professional Conduct 
and shall act accordingly. Nothing herein limits counsel’s ability to make 
strategic legal decisions in the case. 

Commentary: Counsel should be very cautious in requesting, or responding to a 
request for, appointment of a guardian ad litem/next friend for a parent because 
disclosure of the client’s disability can adversely affect the client’s interests in 
the proceeding. If a guardian ad litem/next friend is appointed for a parent client, 
counsel should ensure that the role of the guardian ad litem/next friend is clearly 
defined by the court. 

1.8  Protection of Confidentiality, Privileged Communications,  
and Attorney Work Product. 

Consistent with the client's interests and goals, counsel shall seek to protect 
from disclosure communications and other information concerning the cli-
ent that are protected by applicable laws of confidentiality and privilege, 
including attorney work product. Counsel shall explain fully to the client 
the advantages and disadvantages of choosing to exercise, partially waive, 
or waive a privilege or right to confidentiality. If counsel for a child deter-
mines that the child is unable to make an adequately considered decision 
with respect to waiver, counsel must act with respect to waiver in a manner 
consistent with and in furtherance of the client's position in the overall liti-
gation. Counsel may request the appointment of a guardian ad litem for the 
limited purpose of making decisions regarding waiver. 

Commentary: Counsel shall take whatever steps are necessary to protect the 
client's privileges and right to confidentiality promptly following appointment to 
the case. Counsel should not wait until the time for filing pre-trial motions to 
address these matters. Improper disclosure of confidential or privileged informa-
tion early in the proceeding may color and impact the manner in which the par-
ties, the court investigator, and the court perceive the client, the services offered 
to the client, and the position taken by the parties. In addition, the underlying 
purpose of the laws of confidentiality and privilege, to protect an individual's 
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interest in keeping private certain information and certain relationships, is an 
important goal independent of the effect disclosure would have on the proceeding. 

If a child is able to make an adequately considered decision with respect to 
waiver of a privilege or right to confidentiality, counsel shall advocate the child's 
position and, if necessary, oppose the appointment of a guardian ad litem to sub-
stitute his or her judgment for that of the child. If a guardian ad litem is ap-
pointed for a child client, counsel should ensure that the role of the guardian ad 
litem is clearly defined by the court. 

If counsel for a child determines that the child is unable to make an adequately 
considered decision with respect to waiver, counsel must consider whether to 
request the appointment of a guardian ad litem for the limited purpose of making 
a substituted judgment determination with respect to the matter. Counsel should 
ensure that the guardian ad litem considers only those factors that a competent 
client would consider. Counsel may wish to ensure that the guardian ad litem 
consider: (1) the child’s expressed preferences, if any; (2) the nature of the 
communications and the effect on the child of disclosure; and (3) the extent to 
which disclosure advances or hinders the child’s position in the proceeding. 
Counsel should object to the extent the guardian ad litem considers the need of 
other parties for the information insofar as the role of the guardian ad litem is to 
make a substituted judgment determination, not to weigh the relative benefits 
and harms to the child and other parties. 

Counsel must be prepared to respond to any attempt by another party to waive or 
invoke the client's privilege or right to confidentiality. 

1.9  Missing Parent Clients. 

In the event a client’s whereabouts are unknown, counsel shall take a posi-
tion in court and administrative proceedings consistent with the client’s last 
clearly articulated position or directive. In the absence of such information, 
or in the event circumstances have changed materially since the client last 
articulated a position, whether or not to take action on behalf of such client 
is a matter left to the discretion of counsel consistent with the Massachu-
setts Rules of Professional Conduct. 

Commentary: The whereabouts of a client may, for any number of reasons, be-
come unknown to counsel. If the client’s whereabouts become unknown during 
the course of a case, counsel should take any actions which are consistent with 
the last clearly articulated position or directives of the client. In the absence of 
such information, any action taken on behalf of the client is left to counsel’s 
discretion. 
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Except as otherwise set forth in Commentary to Standard 2.1, if counsel has 
never had contact with a client or counsel is unable to contact the client after 
diligent efforts, counsel may either (a) withdraw from the representation, or (b) 
take no position in the proceedings but take such actions as counsel deems nec-
essary and appropriate to protect other rights and interests of the client, such as 
rights to confidentiality and the exercise of privileges. See Standard 7.3. 

2.  TEMPORARY CUSTODY (INCLUDING 72-HOUR) HEARINGS

2.1  Right to Hearing. 

Counsel shall assert and protect the client’s right to temporary custody  
(including 72-hour) hearings. 

Commentary: Temporary custody hearings (including the so-called “72-hour 
hearing”) is an event of crucial strategic importance in child welfare cases. Be-
cause of the potential for serious ramifications to the parent-child relationships 
and the safety of the child, due process demands that clients receive diligent, 
zealous representation of counsel at such hearings. This is true whether the client 
supports or opposes a transfer of temporary custody. If the parents consent to a 
temporary order of custody to DSS, and if the child’s position is to be placed in 
the temporary custody of a relative or other individual, counsel for the child 
should assert the child’s right to a temporary custody hearing to present evidence 
in support of his or her position. See Care and Protection of Manuel, 428 Mass. 
527 (1998). 

The statute governing probate court orders of temporary custody to DSS does 
not contain all of the procedural safeguards that are mandated in the juvenile 
court. In probate court proceedings, counsel should assert the client’s right to a 
temporary custody hearing consistent with due process. A client in the probate 
court should receive no less procedural protection than that afforded similarly 
situated clients in the juvenile court. See Adoption of Donald, 44 Mass. App. Ct. 
857 (1998). 

Postponement by court: The trial court may, due to scheduling difficulties, in-
form counsel of the need to postpone a temporary custody or 72-hour hearing. If 
such a continuance is inconsistent with the client’s interests or goals, counsel 
should object to any such postponement. If necessary, counsel should consider 
pursuing the client’s right to a timely hearing by taking an interlocutory appeal. 

Requesting continuances: In some instances, counsel may not receive notifica-
tion of his or her assignment in time to prepare adequately to represent the client 
at a temporary custody hearing or to summons witnesses or documents. Should 
this occur, counsel should advise the client of counsel’s need for additional time 
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to prepare and, if the client consents, object to proceeding with the hearing and 
seek a short continuance, provided that the benefit of a continuance outweighs 
the prejudice of not going forward. Counsel may also need to request a continu-
ance or reserve the client’s right to a hearing if the client is unavailable due to 
illness or some other reason. 

Denial of right to hearing: If the court denies a client his or her right to a tempo-
rary custody or 72-hour hearing, and such denial is inconsistent with the client’s 
interests and goals, counsel should consider pursuing the client’s right to a hear-
ing by taking an interlocutory appeal. 

Presence of client: If a parent client is not present as a consequence of failure of 
notice by the court or DSS, counsel should object to proceeding without the cli-
ent and seek to preserve the client’s right to a 72-hour hearing. If a client is in-
carcerated or involuntarily committed, counsel should file a habeas corpus peti-
tion seeking transportation of the client to court. If such a petition is impractica-
ble or a habeas order unenforceable (as it may be in cases where the client is 
incarcerated outside the commonwealth or in the federal system), counsel must 
file a motion asking the court to accommodate the client’s right to participate in 
the proceedings through closed circuit television, telephone, or by some other 
means. If a child client wishes to attend a hearing, and such attendance is appro-
priate given the child’s age and abilities and the nature of the proceedings, coun-
sel should assure the child’s attendance. 

Counsel without direction from client: If counsel is without direction from a 
client as to his or her goals at the hearing, counsel should seek to protect and 
preserve the client's due process rights. Counsel should, depending on the cir-
cumstances, request a continuance of the hearing or take such other steps as are 
necessary to preserve the client’s right to a temporary custody hearing. 

2.2  Preparation for Hearing. 

In preparation for the temporary custody (including 72-hour) hearing,  

(a)  counsel shall: 

(i)  conduct an initial interview with his or her client, deter-
mine the client’s position, advise the client as to the merits of the case, and 
develop a strategy for preparing for and conducting the hearing; 

(ii)  discuss with the client his or her right to refuse to give cer-
tain testimony under the 5th Amendment of the U.S. Constitution and Arti-
cle XII of the Massachusetts Declaration of Rights; and 
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(iii)  review all pleadings filed in the case, any reports of sus-
pected abuse or neglect filed pursuant to G.L. c. 119, § 51A or 51B regard-
ing the incident(s) which led DSS to petition the court for legal custody, and 
all documents to be submitted as evidence at the hearing. 

(b)  counsel shall, if applicable and to the extent practicable: 

(i)  review other portions of the client’s DSS file, any pleadings 
filed in other child welfare cases involving the client, and any other relevant 
records; 

(ii)  if consistent with the client’s interests and goals, identify 
relatives, family friends, or other persons who are potential placement or 
custody options, and take such steps as may be necessary to offer such per-
sons to DSS and/or to the court for placement or custody determinations; and 

(iii)  if consistent with the client’s interests and goals, identify 
and interview potential witnesses, prepare such witnesses for the hearing, and 
subpoena documents and/or witnesses to appear at court for the hearing. 

Commentary: Depending on the client's interests, it may be appropriate to seek a 
grant of temporary custody by the court to the relative, family friend, or other 
person identified by the client. This is to be distinguished from a grant of cus-
tody to DSS, who can then place the child in foster care with that person. Coun-
sel should advise the client and the placement/custody option on the differences 
and relative advantages and disadvantages of temporary custody versus foster 
care, including but not limited to issues such as the authority to make decisions 
regarding the child's care, eligibility for grantee-relative benefits through the 
Department of Transitional Assistance and/or foster care payments, eligibility 
for services offered by DSS, and visitation. 

The alternative remedies of a return of custody to the parent and a grant of cus-
tody to a relative, family friend, or other identified custody option are not mutu-
ally exclusive at the 72-hour hearing. Counsel need not choose between these 
options, and, if consistent with the client's interests and goals, must be prepared 
to pursue said alternative remedies at the 72-hour hearing. 

2.3  Conduct of Hearing. 

To the extent consistent with the client’s interests and goals as determined 
pursuant to these Performance Standards, counsel shall, at the temporary 
custody (including 72-hour) hearing: 

(a)  file any and all appropriate motions and legal memoranda, includ-
ing but not limited to motions regarding (i) placement or custody of children, 

2nd Supplement 2012 I–25 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

(ii) visitation, (iii) the assertion of privileges and confidential relationships, 
and (iv) the admission, exclusion or limitation of evidence; 

(b)  present and cross examine witnesses, and provide evidence in sup-
port of the client’s position; 

(c)  make any and all appropriate evidentiary objections and offers of 
proof, so as to preserve the record on appeal; and 

(d)  take any and all other necessary and appropriate actions to advo-
cate for the client’s interests and goals. 

Commentary: Counsel must also remain cognizant of the provisions of G.L. c. 
119, §§ 24 and 29C obligating the DSS to make reasonable efforts, prior to re-
moving a child from the home, to eliminate the need for said removal. If appro-
priate, counsel should ask the court to certify that DSS failed to make reasonable 
efforts to prevent removal. Counsel should be aware that such a certification at 
this stage of the proceeding may bar a child from receiving certain services or 
subsidies if placed out of state. 

3.  INVESTIGATION AND DISCOVERY

To develop and support the client's position, counsel shall conduct a thor-
ough and continuing investigation at every stage of the proceeding which is 
independent of that of any other party to the proceeding and of any court 
investigator or guardian ad litem appointed by the court. 

Commentary: Thorough, thoughtful and independent investigation is necessary 
for counsel to develop the client’s position and a theory of the case, advise the 
client and identify potential evidence, whether beneficial or detrimental to the 
client’s position. 

3.1  Informal Discovery 

(a)  Meet with Client. Counsel shall meet with the client and obtain from 
the client information relevant to the proceeding and the client’s position. 

Commentary: The client is an important and primary source of information re-
garding the facts of the case, the family and its history. The client may also assist 
counsel by identifying sources of information and records which may be rele-
vant to the proceeding. Even with very young children, counsel can obtain valu-
able information from meeting with the child and viewing the child in his or her 
environment. (See Standard 1.5, Communications with Client) Counsel should 
maintain an adequate, contemporaneous record of such client interviews. 
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(b)  Review of DSS Records. DSS records are an integral part of the 
preparation of a case. Counsel shall obtain the entire social services file. 
These records may be obtained through a formal or informal process. 

Commentary: Counsel may be able to obtain the records informally by a written 
request to the DSS office. However, counsel should also be aware of the Juve-
nile Court rules and the Code of Massachusetts Regulations regarding discovery. 
For Probate and Family Court actions, counsel may need to file appropriate re-
quests for production of documents. 

While the Juvenile Court Rules do not define what is meant by the “entire” so-
cial services file, a review of the DSS Policies and Procedures Manual provides 
guidance as to the potential documents which will be generated or obtained by 
DSS when servicing a family. The records received from DSS may not contain 
the home finder records or any other records on the foster or pre-adoptive home. 
Counsel may need to file a motion to obtain those records. 

(c)  Review of Court Records. Counsel shall review court records for 
the proceeding in which she or he is appointed on an on-going basis. Such 
review shall include any court investigator, guardian ad litem, family ser-
vice or probation officer reports. 

(d)  Other records. Counsel shall review relevant social service, medi-
cal, psychiatric, psychological, substance abuse, law enforcement, CORI 
and school records, as well as records of other court proceedings, as appro-
priate, and take the necessary steps to obtain such records. 

(e)  Interviews. Counsel shall contact and interview, where appropriate, 
those individuals with information concerning the family, such as parents, 
relatives, caretakers, neighbors, DSS social workers and other social service 
personnel, school personnel, day care providers, medical providers, treat-
ment providers, former counsel, probation officers, family service officers 
as well as those individuals who are suggested by the client or identified 
through investigation or discovery as potential witnesses. 

Commentary: Counsel should be mindful of Rule 4.2 of the Massachusetts Rules 
of Professional Conduct, which prohibits an attorney from communicating about 
the subject of the representation with a person known to be represented by an-
other attorney in the matter unless the other attorney consents. When the repre-
sented “person” is an organization such as DSS, Rule 4.2 only prohibits ex parte 
contact with those employees: (1) who exercise managerial responsibility in the 
matter; (2) who are alleged to have committed the wrongful acts at issue in the 
litigation; or (3) who have authority on behalf of the organization to make deci-
sions about the course of the litigation. Neither the Rule nor case law speaks to 
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whether, or the circumstances under which, counsel may contact DSS social 
workers or other DSS employees without the consent of DSS counsel. Counsel 
should consult Rule 4.2, the commentary thereto, and Messing, Rudavsky & Wel-
iky, P.C. v. President and Fellows of Harvard College, 436 Mass. 347 (2002), for 
guidance on this issue. 

(f)  Physical Evidence. To the extent practicable, counsel shall view any 
relevant physical evidence. 

(g)  Counsel shall contact opposing counsel to gather information about 
the case and the positions of the other parties. 

(h)  Counsel should, if appropriate, necessary and practicable, attend 
all service planning, treatment and placement meetings, administrative re-
views and hearings and other proceedings involving the client. In addition, 
if counsel represents a child, counsel should, if appropriate, necessary and 
practicable, attend school conferences. 

3.2  Formal Discovery. 

Counsel shall, if necessary, conduct formal discovery (a) to develop a more 
formalized record for trial, (b) to obtain in a timely manner the information 
necessary to develop and support the client's position and/or (c) to under-
stand an opponent's case. At a minimum, counsel’s strategy should include 
consideration of the following types of formal discovery: depositions, inter-
rogatories (including expert interrogatories), requests for production of 
documents, requests for admissions, and motions for mental or physical 
examination of a party. 

Counsel shall, consistent with the client's interests and goals, and where 
appropriate, take all necessary steps to preserve and protect the client's 
rights through opposition to the discovery requests of other parties. This 
includes, but is not limited to, invoking applicable privileges and rights to 
confidentiality, raising objections on the basis of relevance, and seeking ap-
propriate limitations on the discovery requested. 

Commentary: Counsel should timely file and seek court action on any motions 
to permit, compel, assist or oppose discovery as required by the applicable court 
rules or the Indigent Court Costs Act. In addition, counsel may deem it appro-
priate to seek sanctions for a party's failure to comply with discovery requests or 
orders. 
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4.  SEEKING CLIENT OBJECTIVES

4.1  Obtaining Services for the Client and His or Her Family. 

Consistent with the client's interests and goals, counsel shall request that 
DSS provide appropriate services in a timely manner to the client and/or 
members of his or her family. The attorney shall negotiate with DSS for the 
development of a service plan that meets the client's interests and needs and 
advances the client's goals in the litigation. In the event that DSS’ proposed 
service plan does not meet the interests or needs of the client, counsel may, 
as appropriate, challenge the service plan through available administrative 
and judicial means. As necessary, counsel should investigate the availability 
of services or benefits provided by other public or private agencies or or-
ganizations and seek such services for the client. 

Commentary: Counsel should make an independent determination of what ser-
vices are necessary to meet the client's needs and to advance the client's interests 
in the litigation. Counsel should consider any barriers to the client’s use of avail-
able services including disabilities or transportation, language or cultural barriers 
and seek to overcome such barriers. 

Services may include: family preservation-related prevention or reunification 
services; sibling and family visitation; domestic violence prevention, interven-
tion and treatment; medical care; mental health services; substance abuse treat-
ment; parent and home health aides; parenting education; respite services; inde-
pendent living services; specialized or long-term foster care; adoption services; 
education; recreational or social services; housing; financial assistance; voca-
tional or employment-related services. 

Counsel may advocate that services be provided to the client, to another family 
member, or to the child’s substitute caretaker. For example, where the child sup-
ports reunification, child's counsel may advocate that the parent receive particu-
lar services necessary to enable the parent to care properly for the child. Alterna-
tively, parents’ counsel may advocate for the child to receive particular services 
necessary to permit the child to return home. 

Counsel should be aware that the DSS regulations require that, to the greatest 
extent possible, the service plan be developed jointly with the family. It is im-
portant that counsel actively participate in service planning for the client. 

Where counsel represents a child for whom the permanent plan is guardianship 
or adoption, counsel should seek to ensure, prior to the adoption or guardianship 
finalization, that the child and permanent caretakers will receive all necessary 
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and appropriate post-guardianship or post-adoption services and subsidies for 
which they may be eligible. 

4.2  Visitation. 

At each stage of the proceeding, counsel shall assert the client’s rights to, or 
interests in, parent-child, sibling or other visitation. 

4.3  Custody and Placement. 

At each stage of the proceeding, counsel shall zealously advocate for place-
ment or custodial options consistent with the client’s goals and objectives, 
and should be prepared to present placement alternatives with family 
members or friends. 

4.4  Communicating with the Court Investigator/Guardian ad Litem. 

(a)  Counsel shall contact the court investigator/guardian ad litem as 
soon as practicable to inform him or her of the attorney's role and of the 
client's position. 

(b)  Counsel shall, if appropriate, revoke all authorizations for the re-
lease of confidential information and oppose motions seeking access to such 
information. 

(c)  Counsel shall inform the client of the role of the court investiga-
tor/guardian ad litem, including the consequences of cooperating or failing 
to cooperate with the court investigator/guardian ad litem, and prepare the 
client for the interview. 

(d)  Counsel shall be present at any interviews of the client by the court 
investigator/guardian ad litem, unless there are compelling reasons why 
counsel’s presence would be unnecessary. 

(e)  Counsel shall assist the court investigator/guardian ad litem in ob-
taining information that supports the client’s position. 

Commentary: Counsel’s presence at the court investigator’s or guardian ad 
litem’s interview with the client not only provides support for the client but en-
sures that the client has the opportunity to fully answer all questions and to pre-
sent information, including the names of other persons to be interviewed, that is 
helpful to the client’s case. Counsel’s presence can be invaluable in preparing 
future cross examination of the interviewer. It also permits counsel, where ap-
propriate, to advise the client not to answer specific questions posed by the in-
terviewer or not to sign releases in the form submitted. 
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Many of the standards herein may apply as well to evaluations by other persons 
evaluating or interviewing the client, such as court appointed special advocates 
(CASAs), court clinicians, family service officers or probation officers. 

4.5  Filing Pleadings. 

Prior to trial, counsel shall, as necessary, file petitions, motions, responses 
or objections to protect the client’s rights and interests and to advance the 
client’s position in the case. Relief requested may include, inter alia, tempo-
rary custody orders; orders concerning visitation; rulings that DSS has 
abused its discretion; court-ordered evaluations; funds for experts or other 
services necessary for representation permitted under the Indigent Court 
Costs Act; restraining orders; contempt for non- compliance with a court 
order; protective orders concerning the client's privileges and right to con-
fidentiality; appointment of guardians ad litem; or dismissal of petitions or 
motions. 

4.6  Interlocutory Appeals. 

(a)  Petition to Single Justice. Trial counsel shall, where appropriate, 
seek interlocutory relief from an order of the trial court by filing a petition 
to a single justice or through other appellate means. Counsel shall provide 
CAFL administrative staff with a copy of the petition and any supporting 
memoranda. 

Commentary: As a general rule CPCS does not assign certified appellate counsel 
to represent clients in interlocutory matters before the single justice sessions of 
the appellate courts, and trial counsel remains responsible for such representa-
tion. Regional Coordinators and CAFL staff are available to provide advice on 
interlocutory matters on a case by case basis. In certain circumstances, CAFL 
staff may be able to assign a mentor to counsel to assist with the filing of the 
petition or even assign certified appellate counsel. 

(b)  Appeal of Single Justice Order. Trial counsel shall, where appro-
priate, appeal an adverse order by the single justice to the full appellate 
court. In the event counsel elects to appeal an order of a single justice, or if 
the single justice reports his or her decision to the full appellate court, coun-
sel shall promptly (i) contact CAFL for the assignment of certified appellate 
counsel to work on the appeal, and (ii) provide CAFL with copies of all pa-
pers filed in the appellate court that were not already provided under sec-
tion (a) above. 
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4.7  Experts

(a)  Counsel shall retain an expert where reasonably necessary to assist 
counsel in preparing or presenting the case. 

(b)  If counsel determines that expert assistance is necessary, counsel 
shall file a motion under the Indigent Court Costs Act to obtain the neces-
sary funds for hiring an expert. If the motion is denied in whole or in part, 
counsel shall consider filing a notice of appeal in accordance with G.L. c. 
261, § 27D. 

(c)  Counsel shall protect the confidentiality of all expert-related in-
formation including as necessary: filing motions for costs on an ex parte 
basis; requesting impoundment of the motion for costs; and informing the 
expert about the attorney-client privilege and attorney work-product pro-
tection. 

Commentary: Otherwise discoverable documents enjoy a qualified immunity 
from discovery if they are attorney work product pursuant to Rule 26(b)(3) of 
the Massachusetts Rules of Civil Procedure. Work by an expert retained by 
counsel is similarly protected. Counsel should take steps to safeguard the ex-
pert’s work product, including filing the motion for costs ex parte and seeking 
impoundment of the motion. Counsel should send the expert an engagement 
letter that explains the expert’s role in assisting counsel, and directs the expert to 
speak to no one about his or her work without counsel’s permission. In the event 
counsel makes a strategic decision to share the results of the expert’s work, 
counsel should convey such results him- or herself; counsel should not allow 
another attorney to speak to directly to the expert. If counsel fails to take ade-
quate precautions, he or she may inadvertently waive the work product protection. 
See Adoption of Sherry, 435 Mass. 331 (2001). 

(d)  Counsel shall be familiar with the foundational requirements for 
the admission of expert testimony. 

Commentary: Counsel may hire a “testimonial expert” to provide testimony in a 
hearing or trial, or a “preparatory expert” to provide assistance to counsel in 
preparing the case. The need for expert assistance should be considered 
throughout the case, for example at the temporary custody hearing, an abuse of 
discretion hearing, trial or permanency hearing. More than one expert may be 
needed in a particular case. 

For testimonial experts, adequate preparation is essential. Adequate preparation 
is also essential if counsel is opposing admission of expert testimony. Counsel 
should be aware that expert opinion comes not just from hired experts. Fact wit-
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nesses, such as social workers, guardians ad litem, court investigators and 
treatment providers may also offer expert opinion. Counsel should be prepared 
to satisfy or challenge the foundational requirements of such opinions. 

5.  PERMANENCY HEARINGS

Counsel shall assert and protect the client's right to a hearing on the per-
manency plan for the child. 

5.1  Right to Hearing

Commentary: The court may choose to conduct a permanency hearing in con-
junction with an adjudicatory hearing on the merits of the petition. Counsel 
should object if this is prejudicial to the client. Counsel should zealously advo-
cate for the client in the permanency hearing in addition to any obligation he or 
she may have in the adjudicatory hearing. 

In the event that the court denies or improperly limits the client's right to a per-
manency hearing, counsel should consider pursuit of any available avenues for 
relief, including but not limited to interlocutory appeal, or appeal under G.L. c. 
119, § 29B. Counsel should ensure that the appellate record is preserved by 
making detailed and specific offers of proof through, among other methods, af-
fidavits or oral or written proffers. 

5.2  Preparation for Hearing

In preparation for the permanency hearing, consistent with the client's in-
terests and goals, counsel shall: 

(a)  obtain and review the permanency plan for the child filed by the 
petitioner, and determine the extent to which the plan is consistent with the 
client's position; 

(b)  if the proposed plan is inconsistent with the client's position, file a 
timely objection; 

(c)  conduct any necessary discovery; 

(d)  determine what evidence to present; 

(e)  prepare for the direct and cross examinations of witnesses; and 

(f)  take all necessary and appropriate steps to ensure the availability 
and presentation of evidence at the hearing, including but not limited to the 
issuance of subpoenas and the filing of motions. 

2nd Supplement 2012 I–33 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Commentary: Counsel should be familiar with Trial Court Rule VI, Uniform 
Rules for Permanency Hearings. Counsel should seek a continuance of the per-
manency hearing when the petitioner has not complied with Trial Court Rule VI, 
unless a continuance is inconsistent with the client's position. 

5.3  Conduct of Hearing

During the hearing, counsel shall act as a zealous advocate. To the extent 
consistent with the client's interests and goals, counsel shall: 

(a)  file all appropriate written objections, motions, and/or legal memo-
randa; 

(b)  present and cross examine witnesses; 

(c)  make any and all appropriate evidentiary objections and offers of 
proof, so as to preserve the record on appeal; 

(d)  consistent with the client's goals, advocate for a finding as to reason-
able efforts; and 

(e)  prepare requested findings of fact, conclusions of law, and proposed 
orders. 

Commentary: Because the issues to be litigated at a permanency hearing often 
overlap with those to be litigated at a trial, the court may be inclined to limit the 
scope of the evidence to be presented at the permanency hearing. Consistent 
with the client's position, counsel should object to any limitations placed on the 
client's ability to present evidence. 

There may be situations in which it is strategically advantageous to not fully 
litigate at the permanency hearing. Counsel must consider whether it better 
serves the client's interests to wait until the trial or other stage of the proceeding 
to present and/or object to evidence. 

Where appropriate, counsel should seek to secure specific orders at the perma-
nency hearing, as a means for expediting permanency for the child. 

For guidance regarding the client's participation at the permanency hearing, see 
Standards 1.9, 2.1 and 6.1(h) and commentary thereto, concerning the presence 
of the client and the client's direction to counsel. 
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5.4  Appeal

If the client wishes to appeal the permanency hearing decision, counsel shall 
file a timely appeal and follow the rules set forth in Standard 8.1. 

6.  TRIAL PREPARATION AND CONDUCT

6.1  Trial Preparation

Counsel shall take all necessary and appropriate steps to fully prepare, de-
fend and present the client’s position at trial. 

Commentary: In order to effectively prepare and defend the client’s case, coun-
sel should have a theory of the case, i.e., a cogent statement of a position that 
justifies the outcome. Throughout trial preparation, counsel needs to consider 
the theory of the case and how each piece of evidence affects the theory. 

(a)  Pretrial motions. Counsel shall prepare and file pretrial motions 
that advance the client’s interests and seek to have such motions heard ex-
peditiously by the court. 

Commentary: Counsel should consider the full range of pre-trial motions avail-
able to advance the client’s position at trial. Such motions may include, inter 
alia, discovery motions; motions in limine to exclude evidence; motions to 
strike; motions for speedy trial and consecutive days of trial; motions for visita-
tion; motions to bifurcate proceedings; and motions for stenographic record and 
for the allowance of funds pursuant to the Indigent Court Costs Act, G..L. c. 261, 
§§ 27A-G. 

(b)  Counsel shall determine what evidence will be submitted to the 
court. Commentary: Counsel shall identify all lay and expert witnesses as 
well as all documentary, demonstrative and physical evidence that he or she 
will seek to introduce into evidence in the client’s behalf. In addition, coun-
sel shall be prepared, when necessary, to cross-examine all witnesses called 
by other parties and object to, or file appropriate limiting motions as to, 
documentary evidence proffered by other counsel. 

(c)  Pretrial conference. Counsel shall notify the client of the pretrial 
conference date in writing and shall prepare for the pretrial conference. 
Counsel shall seek to discuss with other counsel and/or pro se litigants con-
tested and uncontested facts and issues. Such preparation may also include 
the drafting and filing of motions in limine and pretrial memoranda in ac-
cordance with the pretrial orders, rules or practices of the court. 
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Commentary: The purpose of the pretrial conference is to determine contested 
and uncontested facts, simplify issues for trial, explore settlement opportunities 
and to estimate accurately the necessary trial time for the court. 

Counsel should request that the court establish a deadline for outstanding dis-
covery requests and the exchange of final witness and exhibit lists prior to trial. 
Counsel may also consider seeking consecutive trial dates or the sequestration of 
witnesses. Counsel should endeavor to take all steps to advance the clients posi-
tion including, where possible entering into stipulations of uncontested facts or 
stipulations to testimony. 

Counsel should be aware that Juvenile Court Rule 8 requires counsel to submit 
any motions in limine relative to the court investigator’s report at the time of the 
pretrial conference. Failure to submit such motion in accordance with the rules 
may prohibit counsel from submitting it at a later date, thereby precluding counsel 
from objecting to such evidence. 

(d)  Scheduling of Trial. Where consistent with the client’s interests, 
counsel shall take all steps necessary to assert the client’s right to a prompt 
trial, which may include objecting to continuances or moving for protective 
orders, sequential trial dates, or for a speedy trial. 

Commentary: There are a number of issues that can result in trial delays, such as 
the need for a foreign language or sign language interpreter, stenographer, or 
audio-visual equipment to permit an incarcerated client to participate in the pro-
ceedings. Counsel must consider these issues in his or her trial preparation. 

(e)  Counsel shall take all necessary and appropriate steps to assure the 
availability and submission of evidence at trial. 

Commentary: Counsel should provide written notification of the trial date to the 
client and all witnesses. Counsel should determine the availability and willing-
ness of witnesses to appear and testify at trial. If witnesses are unavailable on 
the date that the trial is scheduled, counsel should consider the necessity of seek-
ing a continuance of the trial if the testimony is crucial to the client’s position or, 
in the alternative, explore other methods of introducing the testimony into evi-
dence. If the appearance of a witness or party necessitates the issuance of a sub-
poena or writ of habeas corpus, counsel should seek the issuance of such process 
and take steps to assure the payment of any fees associated with such process. 

Counsel should take all necessary action to assure that documentary evidence is 
available for introduction into evidence. Counsel should consider utilizing vari-
ous statutory remedies, including the issuance of subpoenas duces tecum in this 
regard. In conjunction with all counsel, counsel should consider preparing an 
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exhibit book containing stipulated and contested documentary evidence for the 
convenience and benefit of the court. 

Counsel should consider assembling a trial notebook which contains, inter alia, 
witness testimony, exhibits, pretrial orders, pleadings, evidentiary memoranda, 
statutory and decisional law, timeline, genogram, family history, etc. to assist 
counsel’s organization during trial. Counsel shall, as appropriate or where re-
quested by the court, prepare evidentiary memoranda, requests for rulings and 
findings of fact and rulings of law consistent with the client’s position and the 
anticipated evidence. 

(f)  Preparation of witnesses. Counsel shall prepare his or her own wit-
nesses for direct and cross examination in advance of trial. 

(g)  Participation of parent client: Counsel shall fully prepare the par-
ent client to testify and shall discuss with him or her the desirability of the 
client testifying at trial and the adverse inferences which may be drawn by 
the court in the event that a parent client does not testify. Further, counsel 
shall advise the parent client that an opposing party may call the parent client 
as a witness. Counsel shall discuss with the parent client his or her right to 
refuse to give certain testimony under the 5th Amendment of the U.S. Con-
stitution and Article XII of the Massachusetts Declaration of Rights. 

Commentary: The parent client’s testimony can be the most helpful or damaging 
evidence to the client’s case, depending on preparation. Such preparation should 
include multiple meetings with the client to explain the testimonial process and 
to participate in mock direct and cross-examinations of the client. 

If the parent client is incarcerated counsel must visit the client to ensure proper 
preparation. Counsel shall seek to ensure an incarcerated client’s presence at 
trial by petition for habeas corpus. If the client’s presence cannot be secured, 
counsel shall seek to preserve the client’s right to participate in the proceedings 
by filing a motion for some other form of accommodation such as closed circuit 
television or telephone. See also Standard 2.1 Commentary. 

(h) Participation of child client: Counsel for a child client should accommo-
date the expressed wishes of a competent child client to be present during 
trial. In determining whether to call the child client as a witness, counsel 
shall consider the child’s competency to testify, the need for the testimony, 
the harm that such testimony may cause the child and the child’s expressed 
wishes. Counsel shall prepare the child to testify and seek appropriate ac-
commodation for the child from the court to minimize any anticipated 
trauma. Where appropriate, counsel shall oppose the efforts of other parties 
to call the child as a witness. 
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Commentary: Counsel should prepare the child in an age appropriate manner to 
testify at trial. Counsel may wish to consult persons familiar with the child or 
retain an expert to assist in such preparation. 

If the child does not wish to testify, but counsel determines that the child's testi-
mony would further the child's position, counsel should explore whether there 
are alternative means for the court to admit any statements of the child which 
may be relevant to the proceeding, such as exceptions to the hearsay rule or the 
inclusion of such statements in any report of the court investigator and/or guard-
ian ad litem. In addition, counsel should examine whether evidence which the 
child might give the court is available from other witnesses. 

If the child does not wish to testify, but is subpoenaed to testify, and testifying 
could be harmful to the child, counsel should seek to quash the subpoeana 
through the presentation of evidence as to said harm to the child. Alternatively, 
counsel should determine if the evidence can be admitted through any of the 
other means described in the preceding paragraph. 

If the child must testify, counsel should seek to minimize any harm to the child 
by requesting special accommodations for the child's testimony, such as altering 
the location of the testimony, allowing the child to testify informally and in a 
developmentally sensitive manner outside the presence of other parties to the 
proceeding, using leading questions, or limiting the scope of cross examination. 
See Adoption of Roni, 56 Mass. App. Ct. 52 (2002). 

The child may wish to be present during trial. While counsel should assure that 
the child is brought to court, he or she should also counsel the child that the 
judge may nevertheless exclude the child from the courtroom in an effort to 
shield the child from potential trauma. 

6.2  Trial Conduct. 

During trial, counsel shall act as a zealous advocate for the client by ensur-
ing that proper procedures are followed and that the client’s interests are 
represented. To the extent consistent with the client’s interests and goals, 
counsel shall: 

(a)  File all appropriate motions and legal memoranda, which may in-
clude motions regarding (i) post-termination and/or post-adoption contact, 
(ii) sibling visitation, (iii) the assertion of privileges and confidential relation-
ships, (iv) the admission, exclusion or limitation of evidence to be presented, 
i.e., motions in limine; or (v) the sequestration of witnesses; 
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(b)  Present and cross examine witnesses and provide evidence in support 
of the client’s position; 

(c)  Make any and all appropriate evidentiary objections and offers of 
proof, so as to preserve the record on appeal; and 

(d)  Prepare proposed findings of fact and conclusions of law. 

Commentary: Although a client’s position may be consistent with that of another 
party, counsel for that client remains responsible for presenting evidence and 
witnesses. Counsel should also make all necessary evidentiary objections, be-
cause an objection by one attorney to evidence or testimony protects only that 
attorney’s client. 

Proposed findings and conclusions are a crucial opportunity to marshal evidence 
supporting the client’s position. They may also help to preserve issues for ap-
peal. Proposed findings of fact must reference the evidentiary source(s). The 
Supreme Judicial Court has issued guidelines for proposed findings for these 
cases that are available on the CPCS website. 

7.  SETTLEMENT

Counsel should participate in settlement negotiations to seek the best result 
possible for the client consistent with the client’s interests and directions to 
counsel. Counsel should consider utilizing available settlement resources, 
including mediation, to narrow contested issues or reach global resolution. 
Prior to entering into any negotiations, counsel shall have sufficient knowl-
edge of the strengths and weaknesses of the client’s case, or of the issue un-
der negotiation, to enable counsel to advise the client of the risks and benefits 
of settlement. 

Commentary: From the time of appointment, and at every stage of the proceed-
ing, counsel should be aware of the possibility of settlement opportunity and 
should discuss such opportunity with the client. Counsel should, consistent with 
the client’s interests and direction, and at strategically appropriate times, proffer 
and respond to settlement offers without compromising the client’s position in 
the proceeding. Counsel should participate in the settlement process for or with 
the client to the extent that the client wishes or that it is advisable to protect the 
client’s interests. Counsel must, however, continue to move the litigation forward 
for the benefit of the client in the event that settlement fails. 

Counsel for a child client should keep in mind that a negotiated resolution of 
these proceedings often serves the child’s needs for finality, security and family 
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contact, and should encourage settlement whenever such resolution is consistent 
with the child’s interests and goals. 

8.  POST-JUDGMENT REPRESENTATION

Counsel shall inform the client of the court’s decision and act in accordance 
with Standard l.5. Counsel shall discuss with the client his or her post-
judgment and appellate options regarding an adverse decision from the 
court. Counsel shall continue to represent the client in accordance with 
Standard 1.3. 

Commentary: A child’s position may change after trial. It is critical for child’s 
counsel to inform the child of the court’s decision and determine whether the 
child’s position requires counsel to challenge all or part of the judgment. 

8.1  Appeals. 

(a)  If the client elects to appeal, counsel shall file a timely appeal, order 
cassettes or transcripts or ensure that they have been ordered and seek as-
signment of CAFL appellate counsel in accordance with the Rules of Appel-
late Procedure. For parent clients, counsel shall take such steps as are neces-
sary to obtain the client’s signature on the notice of appeal. If appropriate, 
counsel shall also request a stay of the judgment pending appeal. Counsel for 
the appellee shall monitor appellant’s compliance with appellate deadlines. 

(b)  Counsel shall submit necessary documentation to CAFL for the 
assignment of appellate counsel immediately upon the filing of the appeal, 
even if counsel is appellate certified. If counsel is appellate certified and 
wishes to keep a case on appeal, counsel must seek the permission of CAFL 
administrative staff. 

(c)  Counsel shall represent the client on all appellate matters until ap-
pellate counsel files an appearance. 

(d)  Counsel shall cooperate with the client’s appellate counsel and pro-
vide appellate counsel with copies of exhibits, motions, and other pleadings. 
Counsel shall provide appellate counsel with other papers, including the case 
file and/or trial notes, upon request. 

8.2  Post-Judgment Hearings, Reviews and Motions. 

Following issuance of the judgment, counsel shall continue to represent the 
client in accordance with Standards 1.3 and 1.5. Counsel shall also continue 
to represent the client (except for parents where parental rights have been 
terminated) at all appropriate administrative and foster care reviews. 
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Where appellate counsel has been assigned, trial counsel shall notify appel-
late counsel of any activity in the trial court and any other significant event. 

Commentary: Counsel continues to represent the client in the trial court when an 
appeal is taken. Counsel should not withdraw from the case just because an ap-
peal is filed. After the appeal has been docketed in the Appeals Court, trial coun-
sel may not file certain pleadings in the trial court which seek to affect the judg-
ment absent leave of the appellate court. Counsel should notify appellate counsel 
of the need to proceed in the trial court and request that appellate counsel seek 
the appropriate leave of court. 

8.3  Cessation of Representation

(a)  Conclusion of case. In the event the case concludes by the occurrence 
of one of the events described in Standard 1.3(a) above, counsel shall notify 
the client and explain the meaning and ramifications of case conclusion. 

(b)  Withdrawal from case. In the event counsel seeks to withdraw from 
a case, counsel shall move the court for successor counsel for the client. 
Counsel shall provide the client with a copy of the motion to withdraw and 
notice of the hearing. Counsel shall, to the extent practicable, avoid disclos-
ing confidential information and information adverse to the client in any 
motion to withdraw or hearing thereon. If successor counsel is named, coun-
sel shall cooperate with successor counsel. In the event the court determines 
not to appoint successor counsel, counsel should advise the court and oppos-
ing counsel of the client’s address, unless otherwise directed by the client. 

Commentary: In situations where counsel is withdrawing at the client’s request, 
counsel should advise the client that the court may decline to appoint substitute 
counsel unless the client can demonstrate good cause. See Adoption of Olivia, 53 
Mass. App. Ct. 670, 673-675 (2001). 

It is very important that pro se clients receive the same pleadings and notices as 
are served on counsel. If counsel is withdrawing from a case involving domestic 
violence or presenting other safety concerns for the client, counsel may not wish 
to disclose the client’s address to other counsel or other pro se litigants. In such 
circumstances, counsel should, contemporaneously with the motion to withdraw 
and (if possible) after discussion with the client, (a) file a motion to impound the 
client’s address and (b), unless the client provides the court with the completed 
appointment of agent form, ask the court and remaining counsel to provide the 
client with notices of any hearings scheduled and copies of any pleadings filed 
or orders entered. 
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(c)  Striking counsel’s appearance. In the event the court strikes coun-
sel’s appearance and no successor counsel is appointed, counsel should ad-
vise the court and opposing counsel of the client’s address, unless otherwise 
directed by the client. 

Commentary: Counsel should follow the commentary set forth in Standard 
8.3(b) above. 
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Chapter 1 

STATUTORY AND PROCEDURAL 
OVERVIEW 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
Beginning with the fundamental rights possessed by parents and 
children with respect to family life, this chapter provides an over-
view of state intervention litigation—care and protection peti-
tions, Probate Court child protection proceedings, termination of 
parental rights adjudications, CHINS, and guardianship of minor 
proceedings. The chapter also reviews other judicial and admin-
istrative proceedings and addresses the impact of federal law on 
child welfare practice. Finally, the chapter discusses the Office of 
the Child Advocate. Please note that the name of the Depart-
ment of Social Services (DSS) was changed to the Department 
of Children and Families (DCF) in 2008. Both designations may 
appear in this chapter; they are interchangeable. 

§ 1.1 MASSACHUSETTS POLICY GOVERNING 
STATE INTERVENTION 

A parent’s right to the care, custody, and control of his or her children is one of 
the oldest recognized liberty interests protected by the due process clause of the 
U.S. Constitution. See Troxel v. Granville, 530 U.S. 57, 65 (2000). The Massa-
chusetts Declaration of Rights also recognizes this right. See Dep’t of Public 
Welfare v. J.K.B., 379 Mass. 1, 3 (1979). Children, too, have a fundamental in-
terest in their relationship with their family. See Suboh v. Dist. Attorney’s Office, 
298 F.3d 81, 91 (1st Cir. 2002); Care and Protection of Manuel, 428 Mass. 527, 
535 (1998). Nevertheless, the state can intervene when necessary to protect the 
safety and well-being of a child. From compulsory schooling requirements to 
mandatory use of infant car seats, the state intervenes daily in family life in large 
and small ways. Underlying all decisions about state intervention is a balance 
between the family’s right to make decisions for itself and the obligation of the 
state to protect children. See Prince v. Massachusetts, 321 U.S. 158, 166 (1944). 
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This balance is reflected in the statutory scheme governing Massachusetts’ child 
protection system. State law requires the Department of Social Services to pro-
tect children from harm caused by the “absence, inability, inadequacy or destruc-
tive behavior” of their parents. See G.L. c. 119, § 1. But the law also mandates 
that the Department first direct its efforts to strengthen and encourage “family 
life for the protection and care of children,” and to assist and encourage families 
to use all available resources to care for their children. G.L. c. 119, § 1. (empha-
sis added). The Department may remove children from their home and place 
them in foster care only if the family, or resources available to the family, are 
unable to provide the necessary care and protection. G.L. c. 119, § 1. 

This emphasis on family preservation reflects not just constitutional require-
ments, but also a presumption that children are best cared for in their own 
homes, by their own families. See Pet. of Dep’t of Pub. Welfare to Dispense with 
Consent to Adoption, 383 Mass. 573, 587 (1981). Thus, the Department must 
make “reasonable efforts” to prevent a child’s removal from home. See 
G.L. c. 119, § 29C. If a child must be placed in foster care, the Department must 
also make “reasonable efforts” to reunify the family. G.L. c. 119, § 29C. When-
ever possible, children removed from their homes should be placed with relatives. 
G.L. c. 119, § 23(c). 

Another significant policy consideration is that children should be placed in a 
stable, permanent home—whether that be reunification with their own family or 
placement with another family—as quickly as possible. See G.L. c. 119, §§ 29B, 
29C. Foster care should be short-term and temporary, and state intervention pro-
ceedings should be expedited. See Custody of a Minor, 389 Mass. 755, 764 
(1983). Finally, the health and safety of the child must be the paramount concern 
in all decisions. See G.L. c. 119, §§ 1, 24, 26(b), 29B, 29C; G.L. c. 210, § 3. 
Health includes not just physical health, but also the overall long-term well-
being of the child. See G.L. c. 119, § 1. 

The balancing of these multiple and often conflicting goals creates obvious ten-
sions, i.e., between preserving family integrity and protecting children from 
harm, and between promoting family reunification while ensuring children are 
placed in stable, permanent homes as quickly as possible. This balance has shift-
ed back and forth over the years. Since the passage of the federal Adoption and 
Safe Families Act in 1997, greater emphasis has been placed on expediting per-
manency for children, and, consequently, parents are afforded less time to reme-
dy the problems that brought their children into foster care in the first place. 

To further complicate matters for families, policy considerations sometimes give 
way to fiscal and other realities. Efforts to reunify families may be constrained 
by available resources. Finding permanent homes for children who cannot return 
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to their parents may take years, and, in some cases, teens leave foster care at age 
eighteen with no family to call their own. 

§ 1.2 STATE INTERVENTION PROCEEDINGS 

Massachusetts law provides four avenues in which the state may intervene in the 
family to remove children from their parents’ custody: 

• Juvenile Court care and protection petitions (G.L. c. 119, §§ 24–26); 

• Probate Court child protection proceedings (formerly called 
“23C” cases) (G.L. c. 119, § 23(a)(3)); 

• actions to dispense with parental consent to adoption, also referred 
to as termination of parental rights cases (G.L. c. 119, § 26(b)(4) 
and G.L. c. 210, § 3); and 

• child in need of services (CHINS) proceedings (G.L. c. 119, 
§§ 21, 39E–39J). 

The first three allege some type of parental misconduct. In contrast, a CHINS 
proceeding focuses on the child’s misconduct, such as truancy or running away 
from home. Notwithstanding the different focus, CHINS families often present 
similar problems and needs. 

In care and protection, Probate Court child protection, and termination cases, 
children and indigent parents have a right to court-appointed counsel. See 
G.L. c. 119, § 29; G.L. c. 210, § 3; Dep’t of Pub. Welfare v. J. K. B., 379 Mass. 1, 
4–5 (1979). Typically, the court appoints separate attorneys for the mother and 
the father. Siblings, too, may have separate counsel if their positions are, or may 
be, in conflict. See Adoption of Pierce, 58 Mass. App. Ct. 342, 346 n.7 (2003). 
The court must appoint counsel for children in all CHINS cases. See G.L. c. 119, 
§ 39F. Indigent parents must receive appointed counsel in CHINS cases after 
adjudication, if the court is considering granting custody to the Department. See 
In re Hilary, 450 Mass. 491, 502 (2008). Unlike some other states, attorneys for 
children in abuse and neglect cases do not serve as best interests guardians ad li-
tem, but instead represent their clients with all the obligations and duties imposed 
by the Massachusetts Rules of Professional Conduct. See Care and Protection of 
Georgette, 439 Mass. 28, 36–37 (2003). 

General Laws c. 119, § 29 further provides parents with a right to counsel “in any 
other proceeding regarding child custody” where the Department of Social Ser-
vices (DSS) is a party. Although rare, the Probate and Family Court may appoint 
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counsel in a DSS-sponsored guardianship or in a private custody case in which 
DSS is a party. Attorneys should contact CPCS immediately if they have any 
questions regarding the right to counsel in a particular case. 

Although technically not a state intervention proceeding, children may be appoint-
ed counsel in private guardianship proceedings in the Probate and Family Court. 
G.L. c. 190B, § 5-106(a). Indigent parents are not entitled to court-appointed coun-
sel in these cases. 

Finally, G.L. c. 119, § 29 provides the right to counsel to mentally retarded 
youth who remain the Department’s responsibility beyond age eighteen because 
they have been found mentally incompetent under G.L. c. 119, § 23(a)(3). Their 
parents, if indigent, are also entitled to counsel. See G.L. c. 119, § 29. 

A parent or child involved in multiple child welfare proceedings may be ap-
pointed only one trial attorney. See G.L. c. 211D, § 6B. For example, if a child 
already has a CHINS attorney and a care and protection petition is filed, the 
court must appoint the CHINS attorney to represent the child in the care and 
protection case. Similarly, if a parent is involved in separate state intervention 
proceedings in the Juvenile Court and in the Probate and Family Court, the same 
attorney must represent the parent in both matters. CPCS may permit an excep-
tion in extraordinary circumstances, for example, if a second case involving the 
client is filed in a court a great distance from the attorney’s office. G.L. c. 211D, 
§ 6B. In these circumstances, counsel must contact CPCS to request approval for 
a second attorney to be appointed for the client. 

The vast majority of state intervention cases are now heard in the Juvenile Court, 
including care and protection and CHINS cases. A far smaller number of child 
protection cases are heard in the Probate and Family Court. 

Both the Juvenile Court and the Probate and Family Court may enter orders ter-
minating parental rights. In the past, DSS had to file a petition in the Probate and 
Family Court under G.L. c. 210, § 3 to dispense with parental consent to a 
child’s adoption. In 1992, however, the Legislature amended Chapter 119 to 
permit the Juvenile Court to enter an order dispensing with a parent’s right to 
receive notice of or consent to the child’s adoption in any pending care and pro-
tection proceeding. See 1992 Mass. Acts c. 303. Today, most termination pro-
ceedings occur in the Juvenile Court. They are sometimes referred to as “303” 
cases after the enabling statute, Chapter 303. 

State intervention cases are confidential proceedings. By statute, care and pro-
tection, CHINS, and Probate Court child protection cases are closed to the pub-
lic. See G.L. c. 119, §§ 38, 65. Although there is no comparable statutory provi-
sion for termination cases in the Probate and Family Court, the practice is the 
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same. Private guardianship proceedings in the Probate and Family Court are 
open to the public. However, the child may request that the hearing be closed. 
G.L. c. 190B, § 5-106(c). 

Practice Note 
There is one limited exception. In 2008, the legislature amended 
G.L. c. 119, § 38 to make open to the public, hearings involving or-
ders to not resuscitate or to withdraw life-sustaining medical treatment 
from children in the Department’s custody. 

State intervention cases are governed primarily by state law. However, federal 
statutes, regulations, and case law influence state law and practice. On occasion, 
attorneys may find it helpful to reference federal law. 

§ 1.3 CARE AND PROTECTION PETITIONS 

General Laws c. 119, § 24 governs the filing of care and protection petitions. A 
petition alleges that a child is in need of care and protection because of some 
action or inaction of the parent or legal guardian. A care and protection petition 
almost always arises out of an allegation that the child has been physically or 
sexually abused or that the parent has neglected the child’s basic needs. More 
than half of the care and protection cases filed involve neglect. 

“Abuse” is defined by DSS as a “non-accidental” act, “which causes, or creates a 
substantial risk of physical or emotional injury,” or any sexual contact between a 
caretaker and the child. See 110 C.M.R. § 2.00 (Glossary). “Neglect” is defined 
as a caretaker’s failure to provide “minimally adequate food, clothing, shelter, 
medical care, supervision, emotional stability and growth, or other essential 
care.” 110 C.M.R. § 2.00 (Glossary). It is not neglect if the caretaker is unable to 
provide minimally adequate care due solely to inadequate resources or a disability. 
See 110 C.M.R. § 2.00 (Glossary). 

A case of suspected abuse or neglect usually comes to the attention of DSS 
through the filing of a “51A report” under G.L. c. 119, § 51A. The Department 
must investigate the allegations, called a “51B investigation,” and determine if 
there is reasonable cause to believe that an incident of abuse or neglect by a 
caretaker occurred. See G.L. c. 119, § 51B(a), (b); 110 C.M.R. § 4.32. If DSS 
finds reasonable cause to believe an incident of abuse or neglect by a caretaker 
occurred, the 51A report is “supported” or “substantiated.” See G.L. c. 119, 
§ 51B(a), (b); 110 C.M.R. § 4.32. Occasionally, DSS will support a 51A report 
but close the case based upon a finding that it was an isolated incident or that the 
family has remedied the circumstances giving rise to the report, and no further 
services are needed. In the majority of cases, however, once a 51A is supported, 
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DSS will open a “protective” case and offer voluntary services to the family to 
remedy the circumstances giving rise to the 51A report. In cases of serious abuse 
or neglect or where there is a risk of immediate danger to the child, DSS will 
initiate court action. See G.L. c. 119, § 51B(c); 110 C.M.R. § 4.35. 

General Laws c. 119, § 24 provides four grounds for filing a care and protection 
petition: 

• the child is without necessary and proper physical or educational 
care and discipline; 

• the child is growing up under conditions or circumstances damaging 
to the child’s sound character and development; 

• the child lacks the proper attention of a parent or guardian; or 

• the child’s parents are incompetent, unwilling, or unavailable to 
provide care, discipline, or attention to the child. 

These statutory grounds have survived a constitutional challenge that they are 
overly vague. See Custody of a Minor, 378 Mass. 712, 716–19 (1979). 

Although DSS is the petitioner in most cases, G.L. c. 119, § 24 permits “any per-
son” to file a care and protection petition, including a probation officer, a guidance 
counselor, a neighbor, or a family member. Sometimes a hospital will file a peti-
tion if there is a disagreement with the parents over life-saving medical treat-
ment. Typically, when a case is filed by someone other than DSS, the court will 
substitute DSS as the petitioner. 

The Juvenile Court maintains exclusive jurisdiction over care and protection 
cases with two exceptions: the Gloucester and Brookline District Courts. Until 
1992, juvenile courts were established in only a few counties statewide, includ-
ing Suffolk, Bristol, and parts of Worcester and Hampden counties. In the rest of 
the state, the district courts handled care and protection and CHINS cases. In 
1992, the legislature enacted Chapter 379 of the Acts of 1992, which authorized 
the creation of a statewide Juvenile Court. The actual establishment of the courts 
took a number of years, and as each county court was established, the District 
Courts lost jurisdiction. Chapter 379 specifically excluded the Gloucester and 
Brookline District Courts, and these two courts continue to have jurisdiction 
over both care and protection and CHINS cases. 

Attorneys need to know the governing rules of the courts in which they practice. 
The Juvenile Court has promulgated its own rules for care and protection cases 
that govern service of process and other papers, discovery, motion practice, and 
pretrial conferences, among other things. The Juvenile Court has also issued 



STATUTORY AND PROCEDURAL OVERVIEW § 1.3 

2nd Supplement 2012 1–7 

several standing orders. In addition, several Trial Court rules apply to care and 
protection cases, including Trial Court Rule VI, which governs permanency 
hearings. For attorneys practicing in Brookline or Gloucester, the District Court 
has its own standards for care and protection proceedings. 

Upon the filing of a care and protection petition, the court may award temporary 
custody to DSS if the judge finds that there is reasonable cause to believe the 
child is suffering from or is in immediate danger of serious abuse or neglect, and 
that immediate removal is necessary to protect the child from serious abuse or 
neglect. See G.L. c. 119, § 24. Generally, this preliminary hearing takes place ex 
parte with only the judge and a DSS social worker present. In Suffolk County 
Juvenile Court, parents are routinely given notice of the initial removal hearing 
and counsel is provided to the parents and children. This practice may occur 
elsewhere in the state, though it is uncommon. 

Following the initial order transferring custody to DSS, the parents are given 
notice to appear in court for a second hearing to determine whether DSS should 
continue to have temporary custody. See G.L. c. 119, § 24. By statute this hearing 
must take place within seventy-two hours, G.L. c. 119, § 24, although, as a prac-
tical matter, the hearing does not always occur in this time frame. The court will 
appoint counsel to represent the children and also counsel to represent the par-
ents if they are indigent. See G.L. c. 119, § 29; Rule 2 of the Rules of the Juvenile 
Court (hereinafter “Juv. Ct. R. 2”). 

The standard of proof at the seventy-two–hour hearing is higher than at the pre-
liminary hearing. The Department must establish by a preponderance of the evi-
dence that the child is suffering from or is in immediate danger of serious abuse 
or neglect, and that immediate removal is necessary to protect the child from 
serious abuse or neglect. See Care and Protection of Robert, 408 Mass. 52, 68 
(1990). If DSS meets its burden, the court may continue the temporary custody 
order to DSS or may grant temporary custody to a relative or another person 
proposed by the child or the parent. See G.L. c. 119, §§ 24, 26(2); Care and Pro-
tection of Manuel, 428 Mass. 527, 533–35 (1998). 

Practice Note 
When the legislature amended Chapter 119 in 2008, it inadvertently 
removed temporary custody with a relative or other person from the 
options available to the court at the seventy-two-hour hearing. Most, 
if not all, courts routinely ignore this drafting error and continue to 
grant temporary custody to third parties. If challenged, counsel can 
argue that the court may rely on its equitable authority to grant tem-
porary custody to an individual. See Chapter 3, herein, for a fuller 
discussion of this issue. 
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In all care and protection cases, the court appoints a “court investigator” to in-
vestigate and file a report “into conditions affecting the child.” See G.L. c. 119, 
§§ 21A, 24. The court investigator has a tremendous influence on the case. They 
are often deemed experts by virtue of their appointment and, therefore, their 
conclusions and recommendations may carry great weight. See Custody of 
Michel, 28 Mass. App. Ct. 260, 266 (1990). Further, their reports may contain 
hearsay and totem pole hearsay, thereby facilitating the admission of statements 
from third parties without having to call the sources as witnesses. Custody of 
Michel, 28 Mass. App. Ct. at 266. The court investigator has sixty days to com-
plete the investigation and file a report, although the investigator frequently re-
quests more time. See Juv. Ct. R. 7. 

Assuming the child does not return home, DSS will develop a service plan, or 
revise an existing plan, identifying the services needed to reunite the family, 
including a schedule of parent-child visitation. See G.L. c. 119, §§ 29, 35. The 
court may order visits among siblings if DSS has not placed them together. See 
G.L. c. 119, § 26B. The court may also order visits with grandparents. 
G.L. c. 119, § 26B. However, once DSS has custody, decisions about where and 
with whom the child will live are within the Department’s discretion. See Care 
and Protection of Isaac, 419 Mass. 602 (1995); Care and Protection of Jeremy, 
419 Mass. 616 (1995). 

With certain very limited exceptions, the Department is required to make reason-
able efforts to reunify the family. See G.L. c. 119, § 29C. A judge may excuse DSS 
from this requirement only if 

• the child has been abandoned (as defined in G.L. c. 210, § 3); 

• the parent’s rights were terminated involuntarily with respect to 
other children; 

• the parent was convicted of certain very serious crimes against his 
or her child, such as murder, voluntary manslaughter, or assault 
involving serious bodily injury; or 

• the parent subjected the child to “aggravated circumstances,” such 
as sexual abuse or severe or repetitive abuse. 

G.L. c. 119, § 29C. These exceptions have been in effect since 1999, but are 
rarely, if ever, used by DSS. 

Twelve months after the initial custody order, the court must hold a permanency 
hearing to determine whether the permanent plan for the child should be reunifi-
cation, adoption, guardianship, permanent placement with kin, or another per-
manent arrangement. See G.L. c. 119, § 29B. The permanency hearing does not 
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determine the final outcome of the case, but it can set the course for further pro-
ceedings. For example, if the court at the permanency hearing determines that 
the child should not return home to either parent, DSS may be excused from 
providing further reunification services to the family. See G.L. c. 119, § 29B. 

If the child’s permanency plan involves placement in another state, counsel must 
become familiar with the requirements of the Interstate Compact on the Place-
ment of Children (ICPC). G.L. c. 119, App. § 2-1 et seq.; 110 C.M.R. § 7.500 et 
seq. The ICPC is a binding agreement among all 50 states, the District of Co-
lumbia, and the U.S. Virgin Islands. Before a child can be placed in a foster or 
preadoptive home outside Massachusetts, the state where the prospective custo-
dian resides must conduct a home study and approve the placement. See ICPC, 
Art. III. 

The hearing on the merits, or trial, may occur before or after the first permanen-
cy hearing. Counsel and the parties need to know in advance of the care and pro-
tection trial whether DSS will be seeking to terminate parental rights in addition 
to seeking permanent custody of the child. However, counsel must be aware that, 
regardless of DSS’s position, under G.L. c. 119, § 26(b)(4), the trial judge may 
sua sponte terminate parental rights. See Adoption of Donald, 49 Mass. App. Ct. 
908, 909–10 (2000). Thus, every care and protection case poses the risk of the 
irrevocable severance of the parent-child relationship. 

General Laws c. 119, § 26 governs the trial and disposition. If after a hearing on 
the merits DSS proves by clear and convincing evidence that the parents are 
currently unfit to care for their child, the court may adjudicate the child in need 
of care and protection. See Custody of a Minor, 389 Mass. 755, 766–67 (1983). 
To terminate parental rights, the court must also find that termination is in the 
child’s best interests. See G.L. c. 119, § 26(b)(4); G.L. c. 210, § 3. 

If DSS does not meet its burden at trial, the petition must be dismissed and the 
child returned home. Alternatively, if the court finds the child in need of care and 
protection, it may 

• permit the child to remain with his parents subject to conditions; 

• continue temporary custody with the Department; 

• grant temporary or permanent custody to a relative (including a 
previously noncustodial parent) or another qualified person; 

• grant DSS permanent custody until the child turns eighteen; or 

• grant DSS permanent custody and enter an order terminating paren-
tal rights (if found to be in the child’s best interests). 
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See G.L. c. 119, § 26(b). The court may also appoint a permanent guardian. 
G.L. c. 190B, § 5-201. 

Any party dissatisfied with the court’s judgment may file a notice of appeal 
within thirty days. See G.L. c. 119, § 27. CPCS will appoint separate appellate 
counsel to represent the parents and children in the appeal. In addition, so long 
as the child remains in DSS custody after an adjudication, any party may peti-
tion the court not more than once every six months for a “review and redetermi-
nation” hearing to determine whether new developments warrant reconsideration 
or modification of the judgment. See G.L. c. 119, § 26(c), Care and Protection 
of Erin, 443 Mass. 567, 570–572 (2005); Custody of a Minor (No. 2), 22 Mass. 
App. Ct. 91, 92–93 (1986). Parties also may request a review and redetermina-
tion after a child has been placed with a permanent guardian. Care and Protec-
tion of Thomasina, 75 Mass. App. Ct. 563, 569–74 (2009). Parents whose rights 
have been terminated are precluded from petitioning the court for a review and 
redetermination hearing. See G.L. c. 119, § 26(c); Adoption of Helen, 429 Mass. 
856, 861–62 (1999). See Exhibit 1A, Flow Chart of a Care and Protection Case, 
and Exhibit 1B, Table: Required Steps in a Care and Protection Case. 

In 2011, Chapter 119 was amended to extend court jurisdiction in cases where 
young adults between the ages of eighteen and twenty-two continue to receive 
services from the Department. G.L. c. 119, § 23(f). The court must hold annual 
permanency hearings and these young adults are entitled to court-appointed coun-
sel as long as they remain in the “care” of the Department. G.L. c. 119, § 23(f). 

§ 1.4 PROBATE COURT CHILD PROTECTION 
PROCEEDINGS 

General Laws c. 119, § 23(a)(3) provides an alternate method for granting the 
Department custody of a child. A petition under Section 23(a)(3) alleges that a 
child “is without proper guardianship due to death, unavailability, incapacity or 
unfitness of the parent or guardian.” The Probate and Family Court has exclusive 
jurisdiction over these cases. Prior to the 2008 amendments to Chapter 119, the-
se cases were called “23Cs” because they were found in Section 23(C) of the 
statute. 

A 23(a)(3) case may arise in two situations. The Department can file a petition 
seeking custody of the child. Alternately, if a private custody dispute is before 
the Probate and Family Court, such as a paternity, a divorce, or a guardianship 
case, the judge may sua sponte grant custody to DSS. See Balboni v. Balboni, 39 
Mass. App. Ct. 210, 210–11 (1995). These cases occur relatively infrequently, 
and the majority of them are initiated by the court. 
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Both the child and the parents, if indigent, are entitled to court-appointed coun-
sel. See G.L. c. 119, § 29. In Balboni v. Balboni, the Appeals Court held that in 
cases involving sua sponte custody orders, a Probate and Family Court judge 
must appoint counsel for the child “when it contemplates an award of custody” 
to DSS. Balboni v. Balboni, 39 Mass. App. Ct. 210, 211 (1995). However, the 
actual practice varies and most commonly judges appoint CPCS-certified counsel 
only after entering an initial custody order to the Department. 

General Laws c. 119, § 23(a)(3) does not provide the same procedural safeguards 
as the care and protection statute: there is no notice provision and no requirement 
that the court hold a seventy-two–hour hearing or other speedy review of the 
initial custody order. However, in Custody of Lori, the Supreme Judicial Court 
held that the Probate Court must provide the same due process protections that 
parents and children receive in care and protection cases in the Juvenile Court. 
Custody of Lori, 444 Mass. 316, 322 (2005). Thus, if the court removes a child 
from his or her parents on an emergency basis, the court must schedule a “post-
deprivation evidentiary hearing” within seventy-two hours. Custody of Lori, 444 
Mass. at 322. 

In the Probate and Family Court, parents may petition for visitation with their 
children “at such times and under such conditions” as the court orders. See 
G.L. c. 119, § 35. In addition, the court may order visits with siblings and grand-
parents. G.L. c. 119, § 26B. 

Section 23(a)(3) contains no provision for a hearing on the merits or other con-
clusion of the proceedings. Thus, the mere passage of time may result in a de 
facto order of permanent custody to DSS. However, as in the Juvenile Court, the 
Probate and Family Court must hold a permanency hearing within twelve 
months of the initial transfer of custody to DSS and no less than annually there-
after to determine whether the permanent plan for the child should be reunifica-
tion, adoption, guardianship, permanent placement with kin, or another perma-
nent arrangement. See G.L. c. 119, § 29B. In addition, due process requires that 
any permanent custody order be supported by clear and convincing evidence that 
the parents are unfit. See Custody of a Minor, 389 Mass. 755, 766–67 (1983). 
Therefore, parties should file a motion for a hearing on the merits if the court 
does not schedule a trial date within a reasonable time frame after the initial 
transfer of custody to DSS. 

Section 23(a)(3) also permits DCF to continue responsibility of a mentally re-
tarded youth beyond age eighteen if the court finds the youth to be mentally in-
competent. The 2008 amendments to Chapter 119 extend the right to counsel to 
these youth and their parents. G.L. c. 119, § 29. 
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§ 1.5 ACTIONS TO DISPENSE WITH PARENTAL 
CONSENT/TERMINATION OF PARENTAL 
RIGHTS PROCEEDINGS 

Counsel for parents and children will also represent their clients in “actions to 
dispense with parental consent to adoption.” See G.L. c. 119, § 26(b)(4); 
G.L. c. 210, § 3. They are often referred to as “termination of parental rights” or 
TPR cases, although this phrase does not appear anywhere in the statutes. 

Prior to 1998, a decree issued pursuant to G.L. c. 210, § 3 dispensed only with a 
parent’s right to receive notice of, or consent to, the child’s adoption by a new 
family. Until the adoption was final, the parent retained all other rights to notice 
and the opportunity to be heard at proceedings concerning the child, including 
periodic court and administrative reviews and hearings. Then, in 1998, the stat-
ute was amended to provide that the entry of a decree dispenses with the parent’s 
right to receive notice of, or consent to, any legal proceeding affecting the custo-
dy, guardianship, adoption, or other disposition of the child. Once the decree 
issues, the parent has no right to participate in any further proceedings regarding 
the child and all parental rights are effectively terminated. See Adoption of Hel-
en, 429 Mass. 856, 861–62 (1999); Adoption of Donald, 52 Mass. App. Ct. 901, 
901–02 (2001). 

A termination case may arise in several ways. The Department of Social Ser-
vices or a private licensed child care agency may file a petition in the Probate 
and Family Court under G.L. c. 210, § 3. Alternatively, if a care and protection 
case is pending in the Juvenile Court, DSS may request that the court also dis-
pense with consent to adoption. See G.L. c. 119, § 26(b)(4); G.L. c. 210, § 3. 
Finally, even if DSS has not requested it, the Juvenile Court may sua sponte ter-
minate parental rights if it finds that “the child is need of care and protection and 
that the best interests of the child shall be served by such an order.” G.L. c. 119, 
§ 26(b)(4); G.L. c. 210, § 3; see also Adoption of Donald, 49 Mass. App. Ct. 
908, 909 (2000). 

In certain situations, DSS is required to seek an order dispensing with consent to 
adoption. See G.L. c. 119, § 26(b)(4); G.L. c. 210, § 3. These include the following: 

• if the child has been abandoned (as defined in G.L. c. 210, § 3); 

• if the parent has been convicted of certain very serious crimes in-
volving death or serious injury of his or her child; or 

• if the child has been in foster care for at least fifteen months. 
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G.L. c. 210, § 3. However, these mandatory filing requirements may be waived if 

• the child is being cared for by a relative; 

• there is a compelling reason why termination of parental rights is 
not in the child’s best interests; or 

• the Department failed to make reasonable efforts to preserve the 
family. 

G.L. c. 210, § 3. The Department of Social Services can seek to terminate paren-
tal rights earlier than the fifteen months or under different circumstances. The 
statute simply sets forth those occasions when DSS must request an order termi-
nating parental rights. 

Parents have a constitutional right to court-appointed counsel in termination of 
parental rights cases. See Dep’t of Pub. Welfare v. J. K. B., 379 Mass. 1, 4–5 
(1979). General Laws c. 210, § 3 requires that the court appoint counsel for the 
child “unless the petition is not contested by any party.” In the Juvenile Court, 
counsel will already be appointed for the child and parents, if indigent, under the 
care and protection case. See G.L. c. 119, § 29. 

The court applies a two-pronged test to determine whether or not to terminate 
parental rights. First, the court must find by clear and convincing evidence that 
the parents are currently unfit to care for the child. See Adoption of Peggy, 436 
Mass. 690, 701 (2002). Second, the court must find that it is in the child’s best 
interests to terminate parental rights. Adoption of Peggy, 436 Mass at 701. The 
burden of proof is on DSS; it is impermissible for the court to shift the burden to 
parents to prove that they are fit. See Care and Protection of Ian, 46 Mass. App. 
Ct. 615, 619 (1999). 

The best interests and parental fitness tests “are not separate and distinct but 
cognate and connected.” See Adoption of Katharine, 42 Mass. App. Ct. 25, 28 
(1997) (quoting Pet. of the New England Home for Little Wanderers to Dispense 
with Consent to Adoption, 367 Mass. 631, 641 (1975)). The focus of the court’s 
inquiry is on the parent’s ability to care for the particular child given the child’s 
current circumstances and needs. See Adoption of Abigail, 23 Mass. App. Ct. 
191, 193 (1986). “The child’s best interests may bear on how much parental 
deficiency is tolerable, or, conversely, the degree of parental deficiency may de-
termine the child’s best interests.” Adoption of Katharine, 42 Mass. App. Ct. at 
28. A parent may be fit to parent one child and not another. See, e.g., Adoption of 
Rhona, 57 Mass. App. Ct. 479, 487 (2003). 
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Parental unfitness is defined by statute and case law. It “means more than inepti-
tude, handicap, character flaw, conviction of a crime, unusual life style, or ina-
bility to do as good a job as the child’s foster parent.” Adoption of Greta, 431 
Mass. 577, 587 (2000) (citations omitted). Rather, the parent must have “griev-
ous shortcomings or handicaps that put the child’s welfare much at hazard.” 
Adoption of Greta, 431 Mass. at 587 (quotations omitted). The question “is not 
whether the parent is a good one, let alone an ideal one; rather the inquiry is 
whether the parent is so bad as to place the child at serious risk of peril from 
abuse, neglect, or other activity harmful to the child.” Care and Protection of 
Bruce, 44 Mass. App. Ct. 758, 761 (1998) (citations omitted). 

In a termination case, the court must consider fourteen factors when determining 
whether the parents are unfit. They include the following: 

• whether the parent is able to benefit from services and correct the 
problems that led to the initial abuse or neglect; 

• whether the parent has maintained significant and meaningful 
contact with the child while in care; 

• the length of time the child has been out of the home; 

• the nature and extent of the child’s relationship with the substitute 
caretaker; 

• whether there is a history of severe or repetitive abuse or neglect; 

• whether the parent suffers from a condition (such as mental ill-
ness, mental retardation, or addiction) that is likely to continue 
indefinitely and prevents the parent from providing minimally ac-
ceptable care; and 

• whether the parent is unavailable, due to incarceration or other 
reasons. 

See G.L. c. 210, § 3. There must be a “nexus” or connection between a parent’s 
conduct or condition and the resulting harm to the child. See Adoption of 
Quentin, 424 Mass. 882, 887–88 (1997); Adoption of Katharine, 42 
Mass. App. Ct. 25, 34 (1997). 

When the court terminates parental rights, the court is also required to approve a 
permanent plan for the child. Generally, DSS will present a proposed adoption 
plan or other permanent plan. The parents and children may propose an alterna-
tive plan, and no plan is afforded any special weight. See Adoption of Hugo, 428 
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Mass. 219, 226 & nn.8, 9 (1998), cert. denied, Hugo P. v. George P., 526 U.S. 
1034 (1999). 

The court may order posttermination and postadoption contact between the par-
ent and the child if the court finds such contact to be in the child’s best interests. 
See Adoption of Ilona, 459 Mass. 53, 63–66 (2011). The court may also order 
visitation among siblings separated by foster care or adoption. See G.L. c. 119, 
§ 26B; Adoption of Galvin, 55 Mass. App. Ct. 912, 913 (2002). 

A party dissatisfied with all or any part of the court’s judgment may file a notice 
of appeal within thirty days. See Mass. R. App. P. 4(a). 

Cases can and do settle before and after a trial on the merits. Under G.L. c. 210, 
§§ 3(d) and 6(C)–(E), the parties may enter into agreements for posttermination 
and postadoption contact. This contact may be limited to letters or photographs 
or may include periodic visits between the child and birth parents. The court must 
find that the agreement is in the child’s best interests. See G.L. c. 210, § 6(C)(b). 

§ 1.6 CHINS (CHILD IN NEED OF SERVICES) 

Counsel may also be appointed to represent a child in a CHINS or “child in need 
of services” action. See G.L. c. 119, §§ 21, 39E–39J. CHINS cases focus primar-
ily on the child’s conduct, not the parent’s. They are sometimes referred to as 
“status offenses.” General Laws c. 119, § 21 defines a child in need of services 
as a child between the ages of six and seventeen (i.e., under age seventeen) 

• who repeatedly runs away from home (“runaway”); 

• who repeatedly refuses to obey the lawful and reasonable com-
mands of his parent (“stubborn child”); 

• who, without a proper excuse, willfully fails to attend school for 
more than eight days in a quarter (“truant”); or 

• who repeatedly violates lawful and reasonable school regulations 
(“school offender”). 

Practice Note 
Prior to the 2008 amendments, a truant or school offender could only 
be adjudicated if he or she was under the age of sixteen. In 2008, the 
legislature amended Section 21 (the definitions section) to raise the 
age limit to include youth under age seventeen. See 2008 Mass. Acts 
c. 215, § 63. This would suggest that a child now could be adjudicated 
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in a truancy or school offender case up until his or her seventeenth 
birthday. However, this conflicts with the adjudication section of the 
CHINS statute, which provides that “[n]o order shall continue in ef-
fect . . . after the sixteenth birthday of a child named in a [truancy or 
school offender] petition. . . .” See G.L. c. 119, § 39G. Since any order in 
a truancy or school offender case must be dismissed when a child turns 
sixteen, there can be no adjudication if the child is over age sixteen. 

The Juvenile Court has exclusive jurisdiction over CHINS cases, with the excep-
tion of Gloucester and Brookline, where CHINS cases are still heard in the District 
Court. The court must appoint counsel for children in all CHINS cases. See 
G.L. c. 119, § 39F. Indigent parents must receive appointed counsel in CHINS 
cases after adjudication if the court is considering granting custody to the De-
partment. See In re Hilary, 450 Mass. 491, 502 (2008). 

An application may be filed by a parent, a police officer, or a school official, 
depending upon the type of petition. See G.L. c. 119, § 39E. Often, after an ap-
plication is filed, the probation department will first offer “informal assistance.” 
Sometimes, cases resolve at this stage and counsel is never appointed. If the case 
cannot be resolved informally, the court will hold a hearing to determine wheth-
er the petition should issue. G.L. c. 119, § 39E. If there is no probable cause to 
believe the child is in need of services, the court will not issue the petition. 
G.L. c. 119, § 39E. Alternatively, the court may decline to issue the petition if it 
finds that the child’s best interests would be served by providing informal assis-
tance through the probation department. G.L. c. 119, § 39E. Finally, the court 
may issue the petition and schedule a trial on the merits. G.L. c. 119, § 39E. 

The standard of proof at trial is beyond a reasonable doubt. See G.L. c. 119, 
§ 39G. If the child is adjudicated in need of services, the child has a right to ap-
peal for a trial de novo before a jury. See G.L. c. 119, § 39I. If the court finds the 
child to be in need of services, it may, subject to conditions and limitations as 
the court may prescribe: 

• permit the child to remain at home; 

• place the child in the care of a qualified individual; or 

• commit the child to DSS custody. 

See G.L. c. 119, § 39G. The child may not be placed in a Department of Youth 
Services facility pursuant to a CHINS petition. G.L. c. 119, § 39G.; Common-
wealth v. Florence F., 429 Mass. 523, 526–27 (1999). A dispositional order in a 
CHINS case lasts only for six months, though it may be extended for additional 
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six month periods after the hearing. G.L. c. 119, § 39G; see In re Angela, 445 
Mass. 55, 58–66 (2005). 

Much of counsel’s work in CHINS cases involves identifying and advocating for 
needed services for the child client. School-based advocacy is particularly im-
portant as many youth involved in CHINS proceedings are in need of special 
education services and/or face school disciplinary proceedings. 

§ 1.7 OTHER PROCEEDINGS 

Attorneys for parents and children will represent their clients in periodic admin-
istrative and judicial reviews. In addition, counsel may represent their client in 
collateral or other types of proceedings, some of which are discussed below. 

• Permanency hearings. Within twelve months of a child’s entry 
into DCF custody, the court must hold a hearing to determine the 
permanent plan for the child, whether that be reunification, adop-
tion, guardianship, permanent placement with kin, or another 
permanent placement. See G.L. c. 119, § 29B. Thereafter, the 
court must annually review the progress toward achievement of 
the chosen plan. G.L. c. 119, § 29B. Permanency hearings must 
be held in care and protection, Probate Court child protection, and 
CHINS cases. 

• Foster care reviews. DCF regulations require it to hold an admin-
istrative review by an independent panel every six months for all 
children in its custody. See 110 C.M.R. § 6.10. Parents and chil-
dren may participate in the review along with their counsel. The 
foster care review panel considers whether the child continues to 
need out-of-home placement. It will also review the appropriateness 
of the service plan and each party’s progress regarding assigned 
tasks, as well as the permanent goal for the child. 110 C.M.R. § 6.10. 

• Collateral family law proceedings. Counsel may also represent 
his or her client in collateral family law proceedings. Most often 
these are paternity or guardianship actions filed in the Juvenile 
Court in connection with a care and protection proceeding. Alt-
hough they are assigned a different docket number, they generally 
are treated as part of the care and protection case. Whenever a col-
lateral proceeding is filed in a different court than the underlying 
case for which counsel is assigned, the attorney must obtain per-
mission from CPCS to receive payment for representing the client 
in the collateral matter. 
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• Extraordinary medical treatment. Judicial consent is required 
to administer antipsychotic medication or other extraordinary 
medical treatment to a child in DSS custody under a care and pro-
tection or 23C case. See 110 C.M.R. § 11.01; Care and Protection 
of Beth, 412 Mass. 188, 193–94 (1992). When extraordinary med-
ical treatment is proposed, the court must hold an evidentiary 
hearing. After the hearing, the judge will determine whether or 
not to approve the proposed treatment. Care and Protection of 
Beth, 412 Mass. at 193–94; In re Rena, 46 Mass. App. Ct. 335, 
336 (1999). These proceedings are sometimes referred to as 
“Rogers” hearings after a Supreme Judicial Court case establish-
ing a similar proceeding for incompetent adults. See Rogers v. 
Comm’r of the Dep’t of Mental Health, 390 Mass. 489 (1983). 
Generally, they are not treated as separate actions, but instead are 
heard as part of the underlying case. When a child is in DSS cus-
tody under a CHINS petition, the parent retains the right to con-
sent to extraordinary medical treatment. See 110 C.M.R. § 11.02. 

• Section 23(a)(1) cases. Finally, counsel may be appointed to rep-
resent a parent or child in a case brought in the Probate and Fami-
ly Court under G.L. c. 119, § 23(a)(1). Prior to 2008, these pro-
ceedings were referred to as “23A” cases because they arose un-
der Section 23A of Chapter 119. In a 23(a)(1) proceeding, DSS 
and the parent voluntarily agree to place the child in the care of 
DSS for reasons unrelated to parental unfitness (i.e., the child has 
significant special needs and requires residential placement). The 
parent retains the right to make all custodial decisions. 

§ 1.8 IMPACT OF FEDERAL LAWS 
ON STATE PRACTICE 

Titles IV-B and IV-E of the Social Security Act regulate the states’ provision of 
foster care and child welfare services by conditioning federal funds on specific 
requirements. See 42 U.S.C. § 620 et seq.; see also 45 C.F.R. § 1355.10 et seq. 
Many of these federal requirements have been incorporated into state law. Thus, 
for counsel litigating state intervention cases, reference to state statutes and reg-
ulations will generally suffice. On occasion, reference to the federal statutes or 
regulations may be helpful where it serves to explain or shed further light on 
specific language that has been incorporated into state law. Alternatively, federal 
provisions may provide additional benefits or protections for clients. 
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The first comprehensive federal effort to regulate state child protection systems 
occurred in 1980 with passage of the Adoption Assistance and Child Welfare 
Act. See Pub. L. No. 96-272. This statute was enacted in response to increasing 
concerns about the growing numbers of children in foster care, the long periods 
of time children spent in foster care, the failure of states to provide services to 
prevent removal or to promote reunification, and the absence of case planning 
for children in foster care. See, e.g., Marcia Lowry, “When the Family Breaks 
Down: Massive and Misapplied Intervention by the State” (in Children’s Rights 
ed. Patricia Vardin & Ilene Brody (New York) Teacher’s College Press, 1979). 

The Adoption Assistance and Child Welfare Act required that any state receiving 
federal funds for foster care must do the following: 

• make reasonable efforts to prevent removal and promote reunifi-
cation; 

• conduct periodic court and administrative reviews; and 

• develop case plans for all children in care. 

See Pub. L. No. 96-272. Each of these requirements became part of state law and 
practice and remain in effect today. 

Since that time, the federal government has enacted a number of other laws to 
promote the interests of children and families in the child protection system. The 
most significant legislation was Congress’ passage in 1997 of the Adoption and 
Safe Families Act (ASFA). ASFA contains five major themes: 

• child safety must be paramount; 

• foster care should be temporary and short term; 

• permanency planning (defined as return home or another permanent 
plan) should begin as soon as a child enters care; 

• services to families to assist children in returning home should be 
provided more quickly and intensively; and 

• parents must assume greater responsibility for making changes 
needed to get their children back. 

See Carol Williams, D.S.W., Assoc. Comm’r, Children’s Bureau, U.S. Dep’t of 
Health and Human Servs., Remarks at the N.E. Regional Conference Imple-
menting ASFA (May 8, 1998). 
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The Adoption and Safe Families Act was incorporated into Massachusetts state 
law in 1999. 1999 Mass. Acts c. 3, § 6. Among other things, ASFA mandated 
that the court hold a permanency hearing within twelve months of a child entering 
care, created a new requirement for DSS to make reasonable efforts to finalize 
the child’s permanent plan, and established time frames for filing petitions to ter-
minate parental rights. As a result of ASFA’s changes, child protection proceedings 
generally move at a faster pace than in the past, and cases are adjudicated more 
quickly. 

There are several other federal statutes that may be applicable in particular cas-
es. They are summarized below and are discussed in more detail elsewhere in 
this manual. 

• The Indian Child Welfare Act, 25 U.S.C. § 1901 et seq. 
(ICWA). ICWA was enacted to protect the rights of Indian chil-
dren to maintain ties to their tribe, the rights of Indian parents to 
the custody of their children, and the integrity and future of Indian 
tribes. The statute creates unique rights for eligible children, par-
ents, and tribes that substantially alter state and federal require-
ments for placing children in foster care and terminating parental 
rights. For example, ICWA requires a higher standard of proof to 
remove a child from his or her parent’s custody and to terminate 
parental rights. 25 U.S.C. §§ 1912(e), (f). In addition, the tribe 
must receive notice and has a right to intervene in the proceeding. 
25 U.S.C. §§ 1911(c) & 1912(a), (c). ICWA applies if the child is 
a member of a federally recognized Indian tribe or is eligible for 
membership and is the biological child of a member. See 25 
U.S.C. §§ 1903(4), (8). The provisions of ICWA must be followed 
in all care and protection, Probate Court child protection, and ter-
mination cases. See 25 U.S.C. § 1903(1). ICWA also must be fol-
lowed before removing custody from a parent in a CHINS case. 
25 U.S.C. § 1903(1). See Appendix A, Child Welfare Proceedings 
Under the Indian Child Welfare Act. 

• The Multiethnic Placement Act, 42 U.S.C. § 671(a)(18); 42 
U.S.C. § 1996b (MEPA). MEPA prohibits states from delaying or 
denying a child’s adoptive placement on the basis of the child’s or 
the prospective parent’s race, color, or national origin. See 42 
U.S.C. § 671(a)(18)(B); 42 U.S.C. § 1996b(1)(B). It also prohibits 
states from denying a prospective parent the opportunity to be-
come a foster or adoptive parent based on the child or parent’s 
race, color, or national origin. See 42 U.S.C. § 671(a)(18)(A); 42 
U.S.C. § 1996b(1)(A). 
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• Special Immigrant Juvenile Status, 8 U.S.C. § 1101(a)(27)(J); 8 
C.F.R. § 204.11 (SIJS). Under SIJS, a child who does not have 
lawful legal status and is in DSS custody and cannot return home, 
can obtain lawful permanent resident status in the United States 
(i.e., obtain a green card) if he or she fulfills certain criteria. The 
process for applying is a lengthy one and should be initiated as 
early as possible. 

• Chafee Foster Care Independence Act, 42 U.S.C. § 677(a). The 
Chafee Foster Care Independence Act expanded funding signifi-
cantly for independent living services to assist youth in DSS cus-
tody to make the transition to independent living. 42 U.S.C. 
§ 677(a). Under Chafee, independent living services can be pro-
vided concurrently with efforts to place teens in permanent 
homes. Pub. L. No. 106-169, § 10(a)(2) (Findings) (1999). 

• Servicemembers Civil Relief Act (SCRA), 50 U.S.C. App. 
§§ 501–96. Under the SCRA, a servicemember may request a stay 
of the proceedings if he or she is unable to participate due to mili-
tary service. 50 U.S.C. App. §§ 521–22. For more information 
about the SCRA, see http://www.abanet.org/legalservices/lamp. 

§ 1.9 GUARDIANSHIP OF MINOR 
PROCEEDINGS 

As previously discussed, a care and protection proceeding may conclude with the 
appointment of a permanent guardian. However, most guardianship cases are 
heard in the Probate and Family Court and typically DCF is not a party. Instead, a 
prospective guardian files a petition seeking guardianship of a child, with or with-
out the consent of the parents. Although technically not a state intervention pro-
ceeding, the guardianship statute requires the court to appoint counsel for the child 
paid for by CPCS if any person requests it, or if the court determines the child’s 
interests are not adequately protected. G.L. c. 190B, § 5-106(a). Indigent parents 
are not entitled to court-appointed counsel in private guardianship proceedings. 

§ 1.10 OFFICE OF THE CHILD ADVOCATE 

In December 2007 the governor signed an executive order establishing the Office 
of the Child Advocate and appointed Juvenile Court First Justice Gail Garinger to 
serve as the first child advocate. Then in July 2008, the Massachusetts legislature 
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enacted G.L. c. 18C, which codifies the Office of the Child Advocate. The child 
advocate is appointed by, and reports directly to, the governor. G.L. c. 18C, § 3. 

The child advocate is charged with the following responsibilities: 

• ensuring that children receive timely, safe, and effective services; 

• ensuring that children placed in the care or under the supervision 
of the Commonwealth receive humane and dignified treatment, 
including respect for the child’s privacy, dignity, and right to a 
free and appropriate education; 

• examining on a system-wide basis the care and services provided 
to children; and 

• advising the public and the highest government officials about 
how to improve services to children and families. 

G.L. c. 18C, § 2. 

One of the primary functions of the child advocate is to investigate “critical inci-
dents.” G.L. c. 18C, § 5. A critical incident is defined as the death, near death, or 
serious bodily injury of a child in the custody of or receiving services from an 
agency. A critical incident also includes circumstances which result in a reason-
able belief that an agency failed to protect a child, resulting in imminent risk of, 
or serious bodily injury to, the child. G.L. c. 18C, § 5. State agencies must notify 
the child advocate of any critical incidents. G.L. c. 18C, § 5. 

In addition to investigating critical incidents, the child advocate is responsible 
for receiving complaints from the general public and children in the care of the 
Commonwealth and may ensure resolution by the appropriate agency or may 
conduct an investigation. G.L. c. 18C, § 5. 

The child advocate has wide-ranging authority to access information about chil-
dren, families and the conduct of the agencies serving them. She can subpoena 
witnesses and documents. G.L. c. 18C, § 7. She may access any facility, resi-
dence, or program at any time and has “unrestricted access to all electronic in-
formation systems, records, reports, materials and employees in order to better 
understand the needs of children in the custody of the commonwealth or who are 
receiving services from an executive agency.” G.L. c. 18C, § 6. In addition, the 
child advocate may review records that would otherwise be prohibited from dis-
closure under the rules of privilege and confidentiality, including statutes gov-
erning communications with social workers and psychotherapists, medical and 
mental health records, and DCF records, if she determines it is necessary. 
G.L. c. 18C, § 12. The child advocate must maintain the confidentiality of all 
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information she obtains, except that results or reports of her investigation of crit-
ical incidents may be submitted to the governor, attorney general, district attor-
ney, agency commissioner or other staff, or chairs of the joint committee on 
children and families. G.L. c. 18C, §§ 6, 12. The records of the child advocate 
are exempted from disclosure under the Freedom of Information Act. G.L. c. 4, 
§ 7, cl. 26. 

The child advocate, in consultation with a twenty-five–member advisory board 
and the (newly-created) interagency child welfare task force, must create a five-
year plan to recommend a “coordinated, system-wide response” to child abuse 
and neglect, including related mental health, substance abuse, and domestic vio-
lence services. The plan must address a long list of issues, including: 

• the overrepresentation of children of color in the DCF caseload; 

• the needs of CHINS youth; 

• mandated reporting, screening, and investigation; 

• the family engagement model; 

• social worker caseloads and teaming; 

• delays in the fair hearing process; 

• collaboration with law enforcement; 

• social worker qualifications; 

• confidentiality; 

• physical and mental health needs of DCF clients; 

• frequency of placements; and 

• aging out youth. 

G.L. c. 18C, § 11. 

§ 1.11 CONCLUSION 

Effective advocacy for parents and children requires a working knowledge of the 
numerous state and federal statutes governing state intervention matters. Many 
of these laws were written years ago and have been amended numerous times, 
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resulting in a body of law that is not always very readable or easy to understand. 
Attorneys new to the practice area must take the time to read the statutes careful-
ly. Even the most experienced practitioners will routinely review particular sec-
tions either as a refresher or to recheck a specific issue. Of course, counsel must 
also become familiar with the large body of case law interpreting and expanding 
upon the statutory language. 
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EXHIBIT 1A—Flow Chart of a Care 
and Protection Case 
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EXHIBIT 1B—Table: Required Steps in a Care 
and Protection Case 

COMMITTEE FOR PUBLIC COUNSEL SERVICES 
CHILDREN AND FAMILY LAW DIVISION 

REQUIRED EVENTS & ACTIVITIES 
IN A CARE & PROTECTION CASE 

Stage of 
Case 

Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

DAY 1 
Emergency 
Hearing 
(G.L. c. 119, 
§ 24) 

Statute requires emergency 
hearing to remove custody 
from a parent. Although 
often held ex parte prior to 
counsel’s appointment, in 
some courts (Suffolk) coun-
sel routinely appointed at 
this stage. 

Meet with client; review 
pleadings and exhibits; con-
sult with other counsel re-
garding their position; talk to 
social worker to gather facts; 
consult with other collaterals 
if available; represent client 
at hearing 

DAY 4 
72-hour 
hearing 
(G.L. c. 119, 
§24) 

Statute requires temporary 
custody hearing within 72-
hours after removal. A grant 
of custody to DSS at this 
stage may continue for 1-2 
years until trial on the mer-
its. 

Locate and meet with client; 
obtain and review pleadings 
and other exhibits; consult 
with other counsel regarding 
their position; talk to social 
worker to gather facts; con-
sult with other collaterals if 
available; prepare witnesses; 
identify objections to testi-
monial and documentary 
evidence; draft appropriate 
motions; represent client at 
hearing. Hearing may last 
several, non-consecutive days 
and involve numerous wit-
nesses and documents. 
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Stage of 
Case 

Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

DAY 30 
Discovery 
(Juv. Ct. R. 9) 

Under the rule, DSS must 
provide counsel with a copy 
of the entire DSS social 
service file within 30 days 
of commencement of the 
action. 

Counsel may need to make 
repeated requests to obtain 
the DSS file and may need to 
file motions to compel. Re-
view of the entire file is es-
sential as it reveals DSS’s 
case against the client. The 
file may be voluminous (e.g., 
an entire box of documents) 
and will continually expand 
through the life of the case. 
Other methods of informal 
and formal discovery are 
necessary to investigate the 
facts and develop a litigation 
strategy. 

DAY 45 
Service Plan 
(G.L. c. 119, 
§ 29; 110 
CMR 6.01) 

DSS must prepare service 
plan within 45 days which 
outlines tasks client must 
complete before child will 
be returned. Also lists ser-
vices to be provided to par-
ents and children to remedy 
problems. State and federal 
regulations require that the 
service plan be prepared 
jointly with the client. 

Counsel will review the pro-
posed service plan; advise 
client whether or not to sign 
the service plan; propose 
changes to the service plan. 
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Stage of 
Case 

Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

DAY 60 
Court Inves-
tigator’s Re-
port 
(G.L. c. 119, 
§§ 21A, 24; 
Juv. Ct. R. 7) 

The statute requires ap-
pointment of a court investi-
gator in all cases to investi-
gate the facts and file a re-
port within 60 days. The 
report is admissible in evi-
dence subject to counsel’s 
motion to strike. Additional 
reports or updates may be 
filed before trial. 

Counsel will speak with the 
court investigator to present 
the client’s case in the best 
light and suggest useful 
sources of info; prepare client 
for the interview; attend in-
terview; review report; dis-
cuss report with client; pre-
pare motions to strike por-
tions of the report consistent 
with rules of evidence. 

DAY 90 
Motion Status 
Conference 
(Juv. Ct. 
R. 10) 

Pending discovery motions 
are heard; the court also 
issues a status order regard-
ing discovery schedule; and 
any special issues requiring 
pretrial hearing (evidentiary 
issues, services, visitation, 
etc.) [see last page for spe-
cial issues]. Often subse-
quent status conferences are 
held for the court to monitor 
outstanding issues (discov-
ery, visitation, services). 

Prepare any necessary mo-
tions regarding outstanding 
discovery issues; consult with 
client; identify matters re-
quiring further hearing; rep-
resent client at conference; 
file written certification that 
mediation has been dis-
cussed. 

DAY 120 
Pretrial 
Conference 
(Juv. Ct. 
R. 11) 

The rule requires counsel to 
file a joint pretrial memo. 
Counsel must meet with oth-
er counsel in person and dis-
cuss the contents of the 
memo prior to the confer-
ence. Often additional pretri-
al conferences are scheduled 
closer to the trial date. 

In order to prepare a pretrial 
memo listing all witnesses 
and exhibits counsel must 
complete formal and informal 
discovery, have reviewed all 
proposed exhibits; inter-
viewed potential witnesses 
and developed trial strategy 
in consultation with client. 
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Stage of 
Case 

Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

6 MOS. 
Foster Care 
Review (110 
CMR § 6.10) 

These are biannual reviews 
conducted by an independ-
ent unit within DSS to de-
termine whether the child 
continues to require place-
ment out of the home and 
what should be the perma-
nent plan for the child. 

Consult with client before 
meeting and attend meeting. 
Foster care reviews are often 
a good opportunity for dis-
covery and advocacy on be-
half of the client. 

12 MOS. 
Permanency 
Hearing 
(G.L. c. 119, 
§ 29B) 

The statute requires the 
court to hold a permanency 
hearing after 12 months to 
determine what will be the 
permanent plan for the child 
(i.e., return home, adoption, 
guardianship, or another 
plan). 

Counsel must review DSS’s 
proposed permanency plan, 
file written objections if nec-
essary, prepare for hearing 
and represent client at hear-
ing. They may be perfunctory 
reviews or contested hearings 
with multiple witnesses de-
pending upon the particular 
case. 

12-15 MOS. 
Trial 
(G.L. c. 119, 
§ 26(b); 
Juv. Ct. Time 
Standards) 

Following trial, the court 
may return the child home, 
give permanent custody to 
DSS, appoint a guardian, or 
terminate parental rights. 

The amount of trial prepara-
tion will vary depending up-
on the number of documents, 
the number of witnesses, the 
total number of parties (a 
single case may involve mul-
tiple children and multiple 
fathers), and the number of 
clients an individual attorney 
is representing. Numerous 
witnesses may be called in-
cluding 2 or more parents, 
children, multiple social 
workers, court investigator, 
service providers, expert wit-
nesses, foster or preadoptive 
parents and relatives. There 
may be only 10, or over 50 
exhibits. A trial may last mul-
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Stage of 
Case 

Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

tiple non-consecutive dates 
over many months. Other 
cases may have shorter trials 
or may settle without trial. 
Counsel must prepare and file 
detailed proposed findings 
and conclusions of law, 
which may exceed 100 pages 
in some cases. 

Post-
judgment 
Appeal 
(G.L. c. 119, 
§ 27) 

A notice of appeal on behalf 
of a parent or child must be 
filed within 30 days. 

Counsel must explain the 
judgment and discuss with 
the client his or her appellate 
rights. If the client wishes to 
appeal, counsel must file a 
notice along with various 
other motions (including a 
motion to stay the child’s 
adoption). Counsel must co-
operate with the appellate 
attorney. 

Post-
judgment 
Review & 
Redetermina-
tion 
(G.L. c. 119, 
§ 26(c)) 

After adjudication, any par-
ty (except a parent whose 
rights have been terminated) 
may request a hearing to 
review the current needs of 
the child and seek a new 
disposition not more than 
once every 6 months. 

Reviews and redetermina-
tions are treated like trials 
where any new facts occur-
ring since the last trial are 
litigated. The dispositional 
options at a review and rede-
termination are all the same 
as at trial. Parent or child 
may seek return home or 
DSS may request a review 
and redetermination. 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

1–34 2nd Supplement 2012 

Stage of 
Case 

Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

Post-
judgment 
Foster care 
reviews 

These will continue to be 
held every 6 months as long 
as child stays in DSS custo-
dy. The parent (unless pa-
rental rights have been ter-
minated) and child have a 
right to participate 

See above 

Post-
judgment 
Permanency 
hearings 

Permanency hearings must 
be held annually to review 
DSS’ progress toward im-
plementing the permanent 
plan. The parent (unless 
parental rights have been 
terminated) and child have a 
right to participate 

See above 
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ADDITIONAL REQUIRED EVENTS  
IN SOME C&P CASES 

Stage of Case Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

“Rogers”  
Hearings (110 
CMR 11.01 

Hearing to determine 
whether the court should 
authorize the administration 
of extraordinary medical 
treatment to a child in DSS 
custody (e.g., antipsychotic 
medication, psychiatric hos-
pitalization, surgery, etc.) 

This is essentially a “Rog-
ers” proceeding within a 
C&P case. All parties are 
entitled to participate in the 
hearing. 

Abuse of 
Discretion 
Hearings 

The Isaac and Jeremy deci-
sions by the SJC require that 
challenges to DSS’ deci-
sions regarding the child’s 
placement or services pro-
vided to the family must be 
made via an abuse of discre-
tion hearing. 

Counsel must first file a 
motion and supporting 
affidavits laying out all the 
facts and law in support of 
the relief he or she seeks. 
The court may then grant a 
hearing, which may in-
volve multiple witnesses 
and documents. 

Hearings on 
Evidentiary 
Issues 

 

E.g. to determine whether 
requirements of child hear-
say statute have been met (c. 
233, §82 & 83), whether 
substance abuse treatment 
records may be disclosed 
under federal law (42 USC 
290dd-2); whether a par-
ent’s therapist may be called 
to testify by DSS (c.233, 
§20(b)); the procedure by 
which a parent incarcerated 
out-of-state will participate 
in trial (Adoption of Whit-
ney); whether a parent may 
subpoena the child (Adoptin 

Hearings of this nature 
may require legal research; 
preparation of legal memo-
randa; direct and cross-
exam of witnesses (includ-
ing expert witnesses) 
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Stage of Case Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

of Peggy); whether a child 
will be permitted to testify 
outside the parents presence 
(Adoption of Roni). 

Interlocutory 
Appeals 

(G.L. c. 211, 
§ 3) 

Because so many significant 
events occur pretrial that can 
effect the ultimate outcome 
of the case, counsel may 
need to seek relief from the 
single justice of the SJC 
under G.L. c. 211, § 3 (e.g., 
failure to hold 72-hour hear-
ing, improper termination of 
visits). 

Seeking interlocutory relief 
from the SJC will involve 
preparation of a petition 
and legal memoranda, and 
participation in the hear-
ing. Many important child 
welfare cases have been 
decided following a c. 211, 
§ 3 petiton including Rob-
ert (standard of proof at 
72-hour hrg); Isaac and 
Jeremy (court authority 
over DSS decisions), Ma-
nuel (child’s right to a 72-
hour hearing). 

Hearings 
regarding 
termination of 
parental 
visitation 

By statute, case law and 
regulation, DSS may not 
terminate parental visits 
unless the court determines 
that visits are harmful to the 
child 

DSS may seek an order to 
terminate parental visits or 
DSS may unilaterally ter-
minate visits (unlawfully) 
requiring counsel to bring 
the matter to the court’s 
attention 

Hearings 
regarding 
sibling 
visitation 
(G.L. c. 119, 
§ 26B) 

By statute, the court must 
determine and order an ap-
propriate schedule of visits 
among siblings separated by 
foster care 

Orders for sibling visita-
tion are generally granted 
only after child’s counsel 
has filed a motion request-
ing such order. Counsel 
must demonstrate that vis-
itation is reasonable, prac-
tical and in the children’s 
best interests. 



STATUTORY AND PROCEDURAL OVERVIEW  

2nd Supplement 2012 1–37 

Stage of Case Scope of Activity Tasks necessary to 
provide minimally 

adequate representation 

Mediation The court may refer a case 
for permanency mediation 

Preparation and participa-
tion in mediation must 
occur simultaneously with 
trial preparation. 

Post-judgment 
remedies 

The various post-judgment 
remedies available under the 
Rules of Civil Procedure are 
available to parties in C&P 
cases 

Where appropriate, counsel 
may file motions to amend 
the judgment, motions to 
vacate the judgment, 
and/or motions for new 
trial. 

 
In addition to providing representation at each of the steps in the proceeding 
described above, counsel must also perform the following activities, all of which 
are required by our performance standards: 

1. Advocating with DSS to ensure that it is meeting its basic custodial obliga-
tions to the child in the following areas: the child is placed in a safe and ap-
propriate setting, the child’s medical needs are being met, the child is en-
rolled in school, necessary mental health and other services are being pro-
vided, teens who remain in care receive services to prepare for independent 
living. 

2. Determining the child client’s position, whether making a substituted judg-
ment determination or determining the child’s actual wishes this can often 
be incredibly time consuming involving multiple meetings with the child 
and consultation with numerous collaterals. 

3. Legal research including Massachusetts child welfare statutes, regulations 
and case law, rules of evidence and privilege, the Interstate Compact and 
numerous federal statutes such as the Adoption and Safe Families Act, the 
Indian Child Welfare Act, the Multi-Ethnic Placement Act and federal im-
migration law. 

4. Research in clinical and medical areas relevant to the particular case such as 
shaken baby syndrome, sudden infant death syndrome, substance addiction, 
domestic violence, mental illness, mental retardation, Munchausen Syndrome 
by Proxy, failure to thrive, child sexual abuse, trauma, attachment and bonding. 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

1–38 2nd Supplement 2012 

5. Working with experts (e.g., locating experts, obtaining funds, consulting 
with experts, preparing expert for trial). 

6. Engaging in settlement negotiations (while simultaneously preparing for 
trial), including drafting open adoption agreements. 

7. Advocating for services for parents and working with parents to cooperate 
with services. This is essential as the standard in these cases is parental un-
fitness at the time of trial not at the time the action commenced. Effective 
representation requires more than litigating a set of facts but shaping the 
facts to influence the outcome. 

8. Exploring alternative dispositional options (finding fathers, consulting with 
relatives and other potential permanent placement resources). 
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Chapter 2 

THE REPORTING AND 
INVESTIGATION OF 
SUSPECTED ABUSE 
AND NEGLECT* 

JAY MCMANUS, ESQ. 
Children’s Law Center of Massachusetts, Lynn 

ROBIN L. STOLK, ESQ. 
Holyoke 

Scope Note 
This chapter explores the process of reporting and investigating 
suspected child abuse and neglect. The chapter begins with 
the legal standards of “abuse” and “neglect” as those terms are 
defined in the regulations of the Department of Children and 
Families (DCF). The focus then turns to “51A” reports and “51B” 
investigations (G.L. c. 119, §§ 51A, 51B), the central registry for 
children who have been the subject of a report, and the registry 
for alleged perpetrators. Please note that the name of the De-
partment of Social Services (DSS) was changed to the Depart-
ment of Children and Families (DCF) in 2008. Both designations 
may appear in this chapter; they are interchangeable. 

§ 2.1 INTRODUCTION 

For any child welfare law practitioner in Massachusetts, “51A” and “51B” are 
two of the most commonly used terms. They refer to the sections of G.L. c. 119 
dealing with DCF’s receipt, screening, and investigation of reports of abuse and 
neglect. Anyone can file a report with DCF alleging abuse or neglect of a child, 
and certain individuals are mandated to do so. See G.L. c. 119, §§ 21, 51A. The 

                                                           
* Updated for the 2011 Supplement by Robin L. Stolk, Esq. 
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Department of Children and Families must investigate these reports, assess the 
level of risk to the child, and formulate an appropriate response. See G.L. c. 119, 
§ 51B; see also 110 C.M.R. §§ 4.20–4.48. Not all 51A reports result in the filing 
of a care and protection petition; however, the majority of care and protection 
cases are preceded by one or more 51A reports. 

The terms 51A and 51B also refer to specific documents. A 51A is a written 
report documenting an allegation of abuse or neglect made to DCF, and a 51B is 
a written report into those allegations prepared by the DCF investigator. 

Because the right to counsel attaches only upon the initiation of court proceed-
ings, in most cases, the 51B investigation will take place before counsel is ap-
pointed. Parents, and to some extent children, frequently must navigate the pro-
cess on their own, usually unaware of their rights and the potential consequences 
flowing from their contact with DCF during the investigation. Once appointed, 
counsel will need to address any collateral consequences of the investigation 
process. For example, counsel may file a motion in limine to exclude portions of 
the report from evidence, or counsel may advise the client to revoke releases that 
the client gave to DCF during the investigation. 

Occasionally, a new 51A will be filed in a pending care and protection case. For 
example, a court may have returned custody to a parent at the seventy-two–hour 
hearing but kept the case open, and then a new allegation of abuse or neglect is 
filed. Or, sometimes, a child placed in foster care after the temporary custody 
hearing is the subject of a 51A alleging abuse or neglect by the foster parent. In 
these situations, counsel will already have been assigned and can assist the client 
in the investigation process. 

Familiarity with the 51A and 51B process is essential for effective advocacy at 
the seventy-two–hour hearing and any subsequent hearing on the merits. For 
example, parent’s counsel might attempt to discredit the 51B investigator if the 
investigator did not follow proper procedure during the investigation. Child’s 
counsel, on the other hand, might seek to bolster DCF’s case by demonstrating 
the thoroughness of the investigation or by having the investigator satisfactorily 
explain why certain steps were not taken. 

This chapter will explore the 51A and 51B process, including applicable legal 
standards and procedures. Chapter 6, The DSS Administrative Process, contains 
further discussion of the appeal of 51B investigation decisions, and Chapter 8 
Evidence in Care and Protection and Termination of Parental Rights Cases, ad-
dresses the admissibility of 51A and 51B reports. 
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§ 2.2 ABUSE AND NEGLECT DEFINED 

The Department regulations define abuse as 

the non-accidental commission of any act by a care-
taker upon a child under age 18 which causes, or cre-
ates substantial risk of physical or emotional injury, 
or constitutes a sexual offense under the laws of the 
Commonwealth or any sexual contact between a 
caretaker and a child under the care of that individual. 

See 110 C.M.R. § 2.00. Few appellate cases have elaborated on the definition. In 
Cobble v. Comm’r of the Dep’t of Soc. Servs., 430 Mass. 385, 391–93 (1999), 
the Supreme Judicial Court concluded that a father’s spankings of his child with 
a leather belt did not constitute abuse because there was no evidence that the 
child had been injured as a result, nor was there any evidence that he was at sub-
stantial risk of harm. In another case, the Appeals Court held that a stepfather’s 
inappropriate sexual comments to his stepdaughter constituted abuse even 
though there was no allegation of physical contact between the two. See John D. 
v. Dep’t of Soc. Servs., 51 Mass. App. Ct. 125, 131–32 (2001). Although the 
step-father argued there was no evidence of harm to the child, the court held 
there was a substantial risk of emotional injury because the step-father’s conduct 
was “unwanted” and made the child feel “uncomfortable.” John D. v. Dep’t of 
Soc. Servs., 51 Mass. App. Ct. at 131–32. 

The Department regulations define neglect as 

failure by a caretaker, either deliberately or through 
negligence or inability, to take those actions neces-
sary to provide a child with minimally adequate food, 
clothing, shelter, medical care, supervision, emotional 
stability and growth, or other essential care[.] 

See 110 C.M.R. § 2.00. However, it does not constitute neglect if the caretaker’s 
inability to provide proper care is caused solely by poverty or disability. See 110 
C.M.R. § 2.00. 

Cases involving allegations of neglect are more common than allegations of 
abuse. Many neglect cases involve domestic violence and/or substance abuse by 
the parent or caretaker. Repeated exposure of a child to domestic violence may 
support a finding of neglect. See John D. v. Dep’t of Soc. Servs., 51 Mass. App. 
Ct. 125, 132–33 (2001). 
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Note that neglect does not necessarily require that the child suffer any injury. See 
110 C.M.R. § 2.00. For example, in one case a day care provider was found to 
have neglected a child because she left the child unattended in a car for several 
hours, even though the child suffered no injuries. See Lindsay v. Dep’t of Soc. 
Servs., 439 Mass. 789, 792–95 (2003). 

The Department investigates only allegations of abuse or neglect by parents or 
other “caretakers.” The term “caretaker” is broadly defined to include any indi-
vidual who is entrusted with a degree of responsibility for the child. See 110 
C.M.R. § 2.00. It includes teachers, counselors, babysitters, bus drivers, rela-
tives, foster parents, and others who serve in a caretaking capacity. 110 C.M.R. 
§ 2.00. A caretaker can be under the age of eighteen years. See 110 C.M.R. § 2.00. 

§ 2.3 51A REPORTS 

The Department’s area offices typically have an intake or investigation unit that 
receives 51A reports and conducts 51B investigations. Reports can be made by 
contacting the local DSS office during regular business hours or after hours and 
on weekends, by calling a statewide hotline ((800) 792-5200). See 110 C.M.R. 
§§ 4.20(1)–(2). A 51A report is included at the end of this chapter as Exhibit 2A. 

Counsel should become familiar with the statutes, regulations, and policies gov-
erning the 51A reporting and 51B investigation processes, including the following: 

• G.L. c. 119, §§ 21, 51A–51H; 

• 110 C.M.R. §§ 4.20–4.48; 

• DSS Policy #86-015(R) (“Protective Intake”); 

• DSS Policy #84-002(R) (“51A Reports on Department Employees, 
Foster Parents & Board Members”); 

• DSS Policy #85-005(R) (“51A Investigations in a Certain Institu-
tional Setting”); 

• DSS Policy #85-012(R) (“Policy & Procedures for Referrals to 
the District Attorney”); 

• DSS Policy #86-014(R) (“Policy and Procedures for Accessing 
Name Search, Central Registry, Registry of Alleged Perpetrators 
and CORI Checks”); and 
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• DSS Policy #86-010 (“Policy and Procedures for the Receipt and 
Investigation of Reports of Medical Neglect Alleging That Medi-
cally Indicated Treatment is Being Withheld From Disabled Infants 
with Life-Threatening Conditions”). 

Practice Note 
In 2008, the legislature amended G.L. c. 119, §§ 51A and 51B in 
significant respects. See 2008 Mass. Acts c. 176, §§ 95–101. To the 
extent DCF regulations and policies are inconsistent with the amended 
statute, the statute controls. 

§ 2.3.1 Mandated Reporters 

Although any person may file a 51A report, certain individuals are mandated to 
do so by virtue of their relationship to or contact with children, typically through 
their employment or volunteer activities. This mandate is triggered whenever a 
person has “reasonable cause” to believe that a child has been abused or neglect-
ed. See G.L. c. 119, § 51A. Among the occupations covered by the mandatory 
reporting statute are medical providers, school personnel, law enforcement, ther-
apists, day-care providers, probation officers, social workers, and clergy. See 
G.L. c. 119, § 21. In addition, the child advocate is a mandated reporter. See 
G.L. c. 119, § 21. Confidentiality rules governing social workers and therapists 
are deemed waived relative to the reporting of child abuse and neglect. See 
G.L. c. 119, § 51A(j). Mandated reporters cannot make anonymous reports but 
are required to disclose their identities. See G.L. c. 119, § 51A(d).  

In addition to filing a report with DCF, a mandated reporter may contact local 
law enforcement authorities or the child advocate about the suspected abuse or 
neglect. See G.L. c. 119, § 51A(a). 

Mandated reporters who fail to report suspected abuse or neglect may be fined 
up to $1,000. See G.L. c. 119, § 51A(c). In addition, if a mandated reporter will-
fully fails to report child abuse or neglect that resulted in serious bodily injury or 
death, he or she may be fined up to $5,000 and imprisoned up to 2½ years. See 
G.L. c. 119, § 51A(c). The Department publishes a guide for mandated report-
ers; it is available on the DCF Web site at http://www.mass.gov/dcf. Mandated 
reporters who are licensed by the Commonwealth must complete training to 
recognize and report suspected abuse or neglect. See G.L. c. 119, § 51A(k). 

Mandated reporters cannot be prosecuted or face civil liability for filing a report 
if the report was made in good faith and was not frivolous. See G.L. c. 119, 
§ 51A(g). However, a mandated reporter may be fined up to $2,000 for knowing-
ly and willfully filing a frivolous report. See G.L. c. 119, § 51A(c). A second 
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offense may result in an additional penalty of six months in the house of correc-
tion. For third and subsequent offenses, a person may be fined $2,000 plus up to 
2½ years in the house of corrections. See G.L. c. 119, § 51B(c). 

Mandated reporters who work at a medical or other public or private institution, 
school, or facility can report suspected abuse or neglect directly to DCF or to 
their facility’s designated agent, who is then responsible for making the report to 
DCF. See G.L. c. 119, § 51A(a). This is important to know when counsel is at-
tempting to determine who, within a certain workplace, might be the most ap-
propriate person to speak to and/or call as a witness relative to the filing of a 
51A report. 

Hospitals, as part of their mandatory reporting duty, are authorized to take pho-
tographs of a suspected victim of abuse without the consent of the child’s parent 
or guardian. See G.L. c. 119, § 51A(b). The photographs shall be sent to DCF 
with the report. By implication, such a step is limited to photographs taken in 
hospital settings and by hospital personnel. All other individuals are required to 
obtain the parent’s consent, unless the child is already in DCF custody. If a hos-
pital collects physical evidence of abuse or neglect, it must immediately notify 
DCF, the district attorney and local police. See G.L. c. 119, § 51A(b). 

§ 2.3.2 Nonmandated Reporters 

Any person not mandated by law to report suspected abuse or neglect may do so 
nonetheless. See G.L. c. 119, § 51A. Some of the more common examples of 
nonmandated reporters include neighbors, relatives, and parents involved in pri-
vate custody disputes. Nonmandated reporters may make an anonymous report. 
See 110 C.M.R. § 4.20(5). They cannot be prosecuted or face civil liability for 
filing a report so long as they are not the alleged perpetrator of the abuse or ne-
glect and the report is made in good faith. See G.L. c. 119, § 51A(g). However, a 
person may be fined up to $2,000 for knowingly and willfully filing a frivolous 
report. See G.L. c. 119, § 51A(c). A second offense may result in an additional 
penalty of six months in a house of correction. For third and subsequent offens-
es, a person may be fined $2,000 plus up to 2½ years in a house of correction. See 
G.L. c. 119, § 51A(c). 

Practice Note 
Although lawyers are not mandated reporters under the statute, on 
occasion, counsel may determine that a 51A should be filed on be-
half of the child. For example, while visiting a placement or talking 
with the child, the child’s attorney may obtain information that the 
child is being abused or neglected by a foster parent or someone 
else in the home. Counsel should investigate the circumstances to 
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the fullest extent possible, in light of time constraints. If counsel de-
termines that a 51A should be filed (considering counsel’s obliga-
tions under CAFL Perf. Stds. 1.6 and 1.8), he or she should attempt 
to enlist the assistance of a collateral, such as a guardian ad litem, 
relative, or service provider to file the report. Counsel might also 
speak with the DCF social worker or the DCF attorney about having 
DCF file the report. If counsel files the 51A report, he or she as-
sumes the risk of being called as a witness, in which event, counsel 
will most likely be required to withdraw from the representation. 

§ 2.3.3 Standard for Filing of 51A Reports 

The legal standard for filing a 51A report, for both mandated and nonmandated 
reporters, is 

reasonable cause to believe that a child . . . is suffer-
ing from physical or emotional injury resulting from 
abuse . . . which causes harm or substantial risk of 
harm to the child’s health or welfare including sexual 
abuse, or from neglect, including malnutrition, or 
who is determined to be physically dependent upon 
an addictive drug at birth. . . . 

G.L. c. 119, § 51A. The reporter does not have to know the identity of the perpe-
trator when filing a 51A. 

The “reasonable cause” standard is not intended to be restrictive or to pose any 
barrier to reporting suspected abuse or neglect. As recognized in Care and Pro-
tection of Robert, the legislature did not intend the 51A reporting process to be 
understood in an overly technical fashion but to function as a threshold for re-
porting known or suspected instances of child abuse and neglect. Care and Pro-
tection of Robert, 408 Mass. 52, 64 (1990). “[Section] 51A does not require the 
reporting of every bruise; it requires reporting on the basis of indicators which 
give reasonable cause to believe that a child is being abused. That conclusion 
requires an element of judgment to separate an incident from a pattern, the trivial 
from the serious.” Op. of the Attorney Gen’l, 139–40 (May 1975). 

§ 2.3.4 Screening of 51A Reports by DSS 

Practice Note 
In the fall of 2010, DCF completed a reorganization of its manage-
ment. Prior to the reorganization, each of the twenty-nine local area 
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offices was headed by an area director. As part of the reorganiza-
tion, the area director position was eliminated. Instead, fifteen area 
management teams were created, each headed by a Director of Ar-
eas. In addition, each area office has an area clinical manager, who 
is responsible for the daily clinical oversight of the office. However, 
DCF regulations and policies still refer to responsibilities of the area 
director. As of the time of this writing, it was not yet known how 
those responsibilities will be divided between the Director of Areas 
and the area clinical manager. Throughout this chapter, discussions 
about the responsibilities of the former area director will reference 
both the Director of Areas and the area clinical manager. 

Upon receipt of a 51A report, DCF is responsible for “screening” the allegations 
to determine whether they are serious enough to merit further investigation and 
whether an emergency or nonemergency response is required. See 110 C.M.R. 
§ 4.21. A 51A report will be “screened out,” and thus not investigated, if DCF 
determines 

• there is no “reasonable cause to believe” the allegations; 

• the alleged perpetrator is not a caretaker; 

• the report is outdated or has no bearing on the current risk to the 
child; 

• the specific claim of harm is already being addressed by DSS; or 

• the report is redundant or not credible. 

See 110 C.M.R. § 4.21; DSS Policy No. 86-015(R) (“Protective Intake”). On 
occasion, DCF may screen in an outdated report if there is a current risk of harm 
to the child or other children, such as a report of sexual abuse. All decisions to 
screen out a 51A report must be approved by the Director of Areas, the area clin-
ical manager, or his or her designee. See Protective Intake Policy. 

Under the Department’s Protective Intake Policy, certain 51As are automatically 
“screened in” for investigation. They include: 

• use of the drugs “crack” or “ice”; 

• newborns with a positive toxic screen, diagnosis of withdrawal 
from opiates or barbiturates, or diagnosis of fetal alcohol effects 
or fetal alcohol syndrome; and 
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• incidents of domestic violence that create substantial risk of serious 
physical or emotional injury to a child. 

DSS Policy No. 86-015(R). The DCF screener must also determine whether or 
not the report is an emergency. See 110 C.M.R. § 4.25. A report will be desig-
nated an emergency if DCF has “reasonable cause to believe a child’s health or 
safety is in immediate danger from abuse or neglect.” See G.L. c. 119, § 51B(c); 
see also 110 C.M.R. §§ 4.25, 4.29. The Department may reclassify an emergency 
investigation to a nonemergency after it has conducted an initial investigation, 
including viewing the child. See 110 C.M.R. § 4.26(4)(b). 

Separate regulations and policies govern the screening of reports against foster 
parents, preadoptive parents, DCF employees, and household members of DCF 
employees. See 110 C.M.R. §§ 4.22, 4.28; Protective Intake Policy, and further 
discussion below. 

§ 2.3.5 Review of Multiple 51A Reports 

DCF must conduct a review by a regional clinical review team when three or 
more 51A reports involving separate incidents have been filed on any child in a 
family within a three-month period. See G.L. c. 119, § 51B(r). In addition, DCF 
must conduct a review by an area clinical review team when three or more 51A 
reports involving separate incidents have been filed on any child in a family 
within a one-year period. See G.L. c. 119, § 51B(r). After the review is complet-
ed the DCF commissioner must immediately notify the district attorney, local 
law enforcement, and the Office of the Child Advocate. See G.L. c. 18B, § 7(n). 

§ 2.4 51B INVESTIGATION 

§ 2.4.1 Process 

Once a 51A is screened in, the 51B investigative process begins. The Depart-
ment must investigate the report and provide a written evaluation of the house-
hold of the child. See G.L. c. 119, § 51B(a). The report must include a “determina-
tion relative to the safety of and risk posed to the child and whether the suspected 
child abuse or neglect is substantiated.” See G.L. c. 119, § 51B(a). 

In 2008, the legislature authorized the Department to establish a pilot program of 
family engagement in child welfare practice. See 2008 Mass. Acts c. 176, § 135. 
Since then, DCF has developed and implemented its Integrated Casework Prac-
tice Model (ICPM). See the DCF Web site at http://www.mass.gov/dcf. One 
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component of the ICPM is “differential response,” which recognizes that while 
all allegations of abuse or neglect must be evaluated, not all allegations require a 
formal, forensically oriented investigation. Many allegations are related to 
stressors a family is experiencing and may be addressed by connecting the fami-
ly with appropriate community services, thus reducing the risk to the child. See 
the Integrated Casework Practice Model on the DCF Web site. 

Under differential response, if a 51A is screened in, it is assigned to one of two 
tracks: investigation or initial assessment. See the Integrated Casework Practice 
Model at http://www.mass.gov/dcf. Generally, cases of sexual or serious physi-
cal abuse or severe neglect will be assigned to the investigation track. Moderate 
or lower risk cases are assigned to the initial assessment track. The investigation 
response focuses on the safety of the child, the validity of the allegations, the 
person(s) responsible, and whether continued DCF intervention is necessary. 
The primary purpose of the initial assessment is to assess safety and risk, identi-
fy family strengths, and determine if DCF involvement is necessary and what, if 
any, community supports and services are needed. DCF asserts it still has the 
same statutory authority pursuant to G.L. c. 119, § 51B to gather information 
from collaterals, mandated reporters, and others whether a case has been as-
signed for an investigation or initial assessment response. See the Integrated 
Casework Practice Model at http://www.mass.gov/dcf. See Exhibit 2B, Differ-
ential Response Comparison Chart and Exhibit 2C, ICPM Casework Pathways. 

At the conclusion of an initial assessment, the case may be closed with no fur-
ther DCF involvement, or there may be a finding of “concern.” A finding of 
“concern” may warrant continued DCF services, or it may be deemed “minimal” 
and the case may be closed. A finding of “concern” does not result in a perpetra-
tor listing in the Central Registry, nor does it trigger a right to a fair hearing. If 
there is a finding of “no concern,” the case is closed unless the family requests 
voluntary services. See the Integrated Casework Practice Model at http://www
.mass.gov/dcf. 

The exact form of investigation or initial assessment may vary among DCF area 
offices, but each generally follows the steps outlined in the relevant statutes, 
regulations, and policies. See G.L. c. 119, § 51B; 110 C.M.R. §§ 4.26–4.76; Pro-
tective Intake Policy. An investigation is assigned to a specific DCF social work-
er, generally referred to as a “51B investigator.” Emergency investigations must 
begin within two hours of receipt of the 51A report and the initial determination 
of the child(ren)’s safety and determination whether to seek custody of the 
child(ren) must be completed within twenty-four hours. The final report must be 
completed within five business days after receipt of the report by the Department. 
See G.L. c. 119, § 51B(c); 110 C.M.R. §§ 4.26(4), 4.31(1). 
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A nonemergency investigation, including an initial assessment, must be initiated 
within two business days and completed within fifteen calendar days unless a 
waiver has been requested by the Director of Areas, area clinical manager, or by 
law enforcement. See G.L. c. 119, § 51B(d); 110 C.M.R. § 4.31(2). The investi-
gator must view the child and visit the home within three working days of the 
screening decision. 110 C.M.R. § 4.27(1). 

The social worker who is performing the investigation or initial assessment re-
views the 51A report and related records and information and speaks to the re-
porter, if possible and when appropriate. The investigator must also check DCF 
records for information regarding any prior DCF involvement with the child 
and/or the caretaker. See 110 C.M.R. §§ 4.26, 4.27; Protective Intake Policy, 
“Investigation of Reports.” The investigator then visits the home to view the 
child and the home, and to determine the name, age, and condition of any other 
children in the home. See G.L. c. 119, § 51B(b); 110 C.M.R. §§ 4.26–4.27; Pro-
tective Intake Policy, “Investigation of Reports” (Procedures #4). 

According to DCF regulations, in nonemergency situations the 51B investigator 
must provide the parents with a written statement of rights, which includes notice 
that any statements they make to the investigator may be used in subsequent court 
proceedings. See 110 C.M.R. § 4.27(5). This written statement of rights, called “A 
Family’s Guide to Protective Services for Children,” is available on the DCF Web 
site at http://www.mass.gov/Eeohhs2/docs/dss/can_family_guide.pdf. Although 
the regulation refers only to nonemergency investigations, DCF policy requires 
that the statement of rights be provided in all cases, both emergency and nonemer-
gency. See Protective Intake Policy, “Investigation of Reports” (Procedures #6). 

The investigation process can place parents in a difficult position, especially 
those who are young and uneducated, or of a different culture, or who speak a 
different language. For example, an open, honest response by a parent to DSS 
inquiries during an investigation can easily jeopardize family integrity. Similarly, 
a refusal to allow the DCF social worker into the home to see the child or to secure 
the family’s cooperation may well result in court intervention. 

If the family denies access to a child who is the subject of a 51A, and if there is 
reason to believe the child is in immediate danger of serious physical harm, DCF 
can seek police assistance to enter the home and/or view the child. See 110 
C.M.R. §§ 4.26(3), 4.27(3). Alternatively, DCF may contact the twenty-four–
hour Judicial Hotline to obtain judicial assistance. See 110 C.M.R. §§ 4.26(3), 
4.27(3). However, the court may not authorize access in nonemergency situa-
tions. See Parents of Two Minors v. Bristol Div. of Juvenile Court Dep’t, 397 
Mass. 846, 852 (1986). 
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The investigator may also attempt to view the child at another location, such as 
at the child’s day care or school. See 110 C.M.R. § 4.27(3). If the investigator 
remains unable to view the child, his or her decision to substantiate the 51A al-
legations can be made based on the other available information. See 110 C.M.R. 
§§ 4.26(3), 4.27(3). In addition, if a parent persists in refusing to make a child 
available and DSS believes the child is at significant risk, DSS may file a care 
and protection petition to compel production of the child to court. See Protective 
Intake Policy, “Investigation Procedures” (Procedure #5). 

Practice Note 
A related concern is whether DSS may view a child’s body and re-
move clothing. Although its regulations provide implicit authority, 
they do not address parental consent. See 110 C.M.R. § 4.27(4). 
Absent consent and absent DSS’s assumption of immediate legal 
custody of a child through an emergency removal (see discussion in 
§ 2.4.3, below) or a court order, DSS’s legal authority to view a child 
and/or remove clothing to observe body parts is somewhat ques-
tionable. Other jurisdictions that have addressed the issue have held 
that the 4th Amendment ban on unreasonable searches requires 
that the agency may do so only under exigent circumstances. See, 
e.g., Darryl H. v. Coler, 801 F.2d 893, 902–03 & n.8 (7th Cir. 1986); 
Good v. Dauphin County Social Services for Children & Youth, 891 
F.2d 1087, 1092–94 (3d Cir. 1989). There is no clear legal precedent 
in this jurisdiction. But cf. Hatch v. Dep’t for Children, Youth, and 
Families, 274 F.3d 12, 21–22 (1st Cir. 2001) (agency can remove a 
child without prior court approval if it has a “reasonable suspicion” 
that child was abused); Wojcik v. Town of N. Smithfield, 76 F.3d 1, 3 
(1st Cir. 1996) (school personnel acted reasonably in transporting a 
child from one school building to another so that a state child protec-
tion investigator could interview her along with her sibling about al-
legations of physical abuse). Note also that the regulation authoriz-
ing DSS to “view” the child at another location, 110 C.M.R. 
§ 4.27(3), does not authorize DSS to “interview” the child. 

If counsel has already been appointed at the time of the 51B investigation, he or 
she may have some strategic decisions to make in consultation with the client 
regarding the client’s cooperation with the investigation process. For a parent 
facing possible criminal charges, counsel must be prepared to advise the client 
about his or her rights, responsibilities, and options. If a child client is the al-
leged perpetrator, victim, or a witness, counsel must advise the child about the 
possible ramifications of the child’s participation in the investigation. For a fur-
ther discussion about clients facing possible criminal charges, see Chapter 22, 
Special Considerations in Representing Parents, and Chapter 23, Special Con-
siderations in Representing Children. 



REPORTING AND INVESTIGATING ABUSE AND NEGLECT § 2.4 

2nd Supplement 2012 2–13 

During the 51B investigation, the DSS investigator may also contact collaterals, 
including neighbors, relatives, school personnel, medical or service providers, 
including therapists for parents and children. See 110 C.M.R. § 4.27(2); Protec-
tive Intake Policy, “Investigation of Reports” (Procedures #13–14). Investigators 
can disclose as much information as the investigator deems reasonably necessary 
to those individuals. See 110 C.M.R. § 4.27(2). If requested by the DSS investi-
gator, a collateral who is also a mandated reporter under the statute must dis-
close information relevant to the investigation notwithstanding any rules govern-
ing privilege or confidentiality. See G.L. c. 119, § 51B(m). See Chapter 9, Privi-
lege and Confidentiality, for a further discussion. 

§ 2.4.2 Joint Investigation with Law Enforcement 

The Department of Children and Families refers some cases to the District At-
torney for criminal investigation (see § 2.10, below). If DSS receives a 51A in-
volving allegations of certain sexual (and sometimes serious physical) abuse, it 
will often coordinate its 51B investigation with the District Attorney’s office in 
order to minimize the trauma to the child from being subjected to multiple du-
plicative interviews. 

In most areas, DSS and the District Attorney have developed investigation teams 
typically made up of an Assistant District Attorney, a DSS worker, a victim wit-
ness advocate, a police officer, and an interview specialist from the District At-
torney’s office. The interview specialist will question the child alone, and the 
remaining participants can observe the interview from behind a one-way mirror. 
The observers may suggest additional lines of questioning to the interview spe-
cialist. These teams have different names depending on their location; two ex-
amples are the Middlesex County’s “Sexual Abuse Investigation Network 
(S.A.I.N.),” and the “Essex County Child Abuse Project (ECCAP).” Counsel 
should familiarize himself or herself with the local practice. 

In addition, DSS may conduct investigations in conjunction with local police in 
other types of cases where criminal activity is suspected. An officer may join the 
51B investigator in interviewing the alleged perpetrator or in visiting the home. 
Alternatively, the investigator may report his or her findings to the police after 
speaking with the parents or other caretakers. The degree of cooperation and 
collaboration can vary from office to office and case to case. DCF must coordi-
nate with other agencies to minimize the number of interviews of the child. See 
G.L. c. 119, § 51B(b). 



§ 2.4 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

2–14 2nd Supplement 2012 

§ 2.4.3 Emergency Removal (G.L. c. 119, § 51B(e)) 

In some cases, the harm or risk of harm to a child may be so obvious during the 
course of the 51B investigation that DSS will take emergency custody of the 
child prior to completion of the investigation and without prior court approval. 
See G.L. c. 119, § 51B(e). For example, DSS might visit a home and find a par-
ent in a delusional state, waving a knife and threatening to harm his or her child. 
Or a parent might be hospitalized and there are no relatives or neighbors availa-
ble to care for his or her young child. In these types of situations, DSS can take a 
child into temporary custody immediately without prior court approval if it has 
“reasonable cause to believe that removal is necessary to protect a child from 
abuse or neglect[.]” See G.L. c. 119, § 51B(e); see also Protective Intake Policy 
(Procedures #10). If it exercises such authority, DSS must write a report stating 
the reasons for the removal and must file a care and protection petition the next 
court day. See G.L. c. 119, § 51B(e). 

The Department regulations impose a somewhat higher standard for emergency 
removal, authorizing it only when DSS has reasonable cause to believe, after 
viewing the child, that removal is necessary to avoid the risk of death or serious 
physical injury, and there is inadequate time to seek a court order for removal. 
See 110 C.M.R. § 4.29. In making its decision, the investigator must consider 
the harm to the child that may be caused by the removal as well as the risk of 
harm to the child if not removed immediately. 110 C.M.R. § 4.29. 

The subjective, imprecise nature of the standards for removal under G.L. c. 119, 
§ 51B(e) makes it one of the more controversial and potentially abused DSS 
prerogatives. Even the statutory check on such power—the filing of a care and 
protection petition the next court day—often fails to serve as a genuine safe-
guard, in that the damage to the child and the family is already done. 

Practice Note 
In the case of a wrongful removal, the sole remedy is likely to be a 
civil suit for damages. See, e.g., Hatch v. Dep’t for Children, Youth, 
and Families, 274 F.3d 12, 21–22 (1st Cir. 2001) (no constitutional vio-
lation where agency had reasonable suspicion that child was abused). 

§ 2.4.4 Custody of Injured Children Pending Transfer 
to Department or Judicial Hearing 
(G.L. c. 119, § 51C) 

A little used section of the law authorizes a Juvenile Court to direct a hospital or 
physician to prevent the release of a child who is the subject of a 51A report 
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from the hospital or the physician’s care if doing so would be detrimental to the 
child’s health or safety. See G.L. c. 119, § 51C. For example, if a child shows up 
in a hospital emergency room with a spiral fracture of his or her femur that the 
doctor suspects was inflicted by the parent, the hospital can seek court permis-
sion to not release the child to his or her parent once medical treatment has been 
completed. 

If approved by the court, the hospital or doctor’s authority to hold the child con-
tinues until custody is transferred to DCF or until a court hearing can be held 
regarding the child’s custody. Unlike G.L. c. 119, § 51B(e), there is no statutory 
limit on the length of time a child can be held before DCF must file a court peti-
tion. Some courts reading § 51C together with § 51B(e), take the position that 
such an order continues in effect for twenty-four hours with the expectation that 
DCF file a care and protection petition for custody of the child on the next court 
day. See Roderick L. Ireland, Juvenile Law (44 Massachusetts Practice Series) 
§ 3.15 n.12 (West 2007, 2d Ed.). 

§ 2.4.5 Investigating Reports of Abuse or Neglect 
Across State Lines 

Occasionally, DCF will receive a report of a child from Massachusetts being 
abused or neglected while in another state. More commonly, DCF will receive a 
report about a child from another state being abused or neglected while visiting 
Massachusetts. This often occurs when the family is staying temporarily with 
relatives or friends in Massachusetts. 

If requested by another state’s child welfare agency, DCF may give the agency 
copies of 51B reports and information from its central registry (discussed be-
low). See G.L. c. 119, §§ 51E, 51F. In addition, DCF may send protective alerts 
to another state or country about a child if it believes the child has been or will 
be transported outside of Massachusetts. See G.L. c. 119, § 51H. The Depart-
ment can negotiate with the other state as to each state’s responsibilities in the 
investigation of the report. See Protective Intake Policy, “Responding to Reports 
Involving Incidents Which Cross State Lines” (Procedures #7). 

The Department will screen out reports of abuse or neglect of a child who is a 
resident of another state if the child is alleged to have been abused or neglected 
while staying in Massachusetts temporarily but has since returned home, or if 
the child was abused or neglected in his or her home state and is in Massachu-
setts at the time the report is filed. Protective Intake Policy, “Responding to Re-
ports Involving Incidents Which Cross State Lines” (Procedures #7). In those 
situations, DCF may file a report in the child’s home state. 
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§ 2.5 51B INVESTIGATION DECISION 

Once the DCF investigator completes the 51B investigation, he or she completes 
a 51B report documenting the nature and causes of the alleged injury, the identi-
ty of the person responsible (if known), the condition of and risk to other chil-
dren in the home, an assessment of the parents and the home environment, and 
any other pertinent facts necessary to arrive at a decision regarding the 51A re-
port. See G.L. c. 119, §§ 51B(a)–(b); 110 C.M.R. § 4.27(6). The Department 
then makes a determination whether the report of suspected abuse or neglect is 
“substantiated.” See G.L. c. 119, § 51B(b). A 51B report is included at the end of 
this chapter as Exhibit 2D. 

Practice Note 
DCF regulations use the terms “support” and “unsupport” when re-
ferring to the 51B investigation decision. However, in 2008 the legis-
lature amended Chapter 119 to require that the Department decide 
whether or not the report of abuse or neglect is “substantiated.” See 
G.L. c. 119, § 51B(b). Thus, now the terms “support” and “substanti-
ate” may be used interchangeably. Their meaning is the same. 

If the Department determines that a 51A report is not substantiated, it must send 
written notification of its decision to anyone who received or gave information 
in connection with the investigation, unless the person who was investigated 
requests otherwise. See G.L. c. 119, § 51B(p). 

§ 2.5.1 The Support Decision 

If DCF supports the 51A report, it means it has reasonable cause to believe the 
allegations of abuse or neglect by some caretaker occurred. See 110 C.M.R. 
§ 4.32(2). Reasonable cause is defined as a collection of facts, knowledge, or 
observations which tend to support or are consistent with the allegations and 
lead to the conclusion that a child has been abused or neglected, when viewed in 
light of the surrounding circumstances and the credibility of persons providing 
information. See 110 C.M.R. § 4.32(2); Protective Intake Policy, “Definitions.” 
In assessing reasonable cause, DSS will consider any direct disclosure by the 
child or caretaker, physical evidence of injury, behavioral indicators, corroboration 
by collaterals, and its own clinical judgment. See 110 C.M.R. § 4.32(2). 

Certain reports of abuse or neglect are always supported. They include infants 
born with a positive toxic screen, a diagnosis of withdrawal from opiates or bar-
biturates, or a diagnosis of fetal alcohol effects or fetal alcohol syndrome (alt-
hough some area offices will not support a report if the mother is receiving 
methadone treatment). See Protective Intake Policy, “Investigation of Reports,” 
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(Procedures #16). The majority of decisions to support, however, are reached 
pursuant to the reasonable cause standard. 

A 51A can be supported even if the perpetrator is unknown, as long as “there is 
reasonable cause to believe that some caretaker did inflict abuse or neglect upon 
the child in question.” See Covell v. Dep’t of Soc. Servs., 439 Mass. 766, 775 
(2003) (quoting 110 C.M.R. § 4.32) (emphasis added). For example, a 51A may 
be supported where a child suffered a nonaccidental injury and only the parents 
had access to the child, but DSS cannot determine which parent caused the inju-
ry. However, as discussed below, a parent cannot be listed on the DSS Registry 
of Alleged Perpetrators, unless there is substantial evidence that the parent per-
petrated the abuse. See Covell v. Dep’t of Soc. Servs., 439 Mass. at 775–76 & 
n.10 (citing 110 C.M.R. § 4.37). 

Conversely, a 51A will not be supported for abuse where the child has clearly 
been injured and the perpetrator is known but is not the child’s caretaker. See 
110 C.M.R. § 4.33. In those situations, DSS may refer the matter to the police or 
to the District Attorney’s office. (see § 2.10, below). Voluntary services still may 
be offered to the family. In addition, DSS may support a 51A for neglect by the 
caretaker for failing to protect the child from the abuse. See 110 C.M.R. § 4.33, 
Commentary. A common example is a mother who did not inflict any physical 
injuries upon her child, but failed to stop her boyfriend from doing so. 

The Department can also support a 51A for reasons other than the original alle-
gations. For example, DSS might receive a 51A alleging the child was exposed 
to domestic violence and in its investigation find no evidence of domestic vio-
lence, but instead find clear indications of neglect by reason of parental sub-
stance abuse. In that case, DSS would unsupport the 51A allegations of domestic 
violence but support a finding of neglect based upon substance abuse. 

§ 2.5.2 Options Following the Support Decision 

Once DSS completes its investigation, it must notify the parents of its decision 
in writing within forty-eight hours. See 110 C.M.R. §§ 4.32(3), (4). In addition, 
within thirty days of receiving a report from a mandated reporter, DCF must 
notify the reporter, in writing, of its decision concerning the nature, extent, and 
cause of the child’s injuries and the services the Department intends to provide 
to the child or the child’s family. See G.L. c. 119, § 51A(i). 

If the 51A is unsupported, DCF may close the case or offer voluntary services to 
the family. See 110 C.M.R. § 4.33 Commentary. If DCF supports a 51A report, it 
has several options depending upon the circumstances, including closing the 
case, offering services to the family, referring the child for voluntary placement, 
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or initiating court action. See DSS Protective Intake Policy, “Investigation of 
Reports,” (Procedures #19). For example, a case may be closed where the alleged 
perpetrator is not a family member, or poses no current or potential threat to the 
child, and the child’s parent has responded to the situation appropriately. Whenev-
er the Department supports a 51A report on a child under the age of three, the fam-
ily shall be referred for early intervention services. See 110 C.M.R. § 4.32(5). 

If a case is not closed, DCF will conduct a comprehensive assessment of the 
family to determine what, if any, services should be provided. See 110 C.M.R. 
§ 5.01. As part of the assessment process, DCF automatically reviews the sup-
port decision and may decide to overturn the decision if there are new facts that 
warrant such action. 110 C.M.R. §§ 5.01, 5.05. 

According to its policy, DCF will seek to remove a child from the home only if 
the child has suffered, or is at substantial risk of, serious harm and DCF has 
made reasonable efforts to ameliorate the situation without success. See DSS 
Policy #90-004(R), “Placement Prevention and Placement Policy.” The policy 
further identifies a number of factors for DCF to consider before seeking remov-
al, including the presence of physical or sexual abuse, domestic violence, sub-
stance abuse, mental illness or cognitive deficit, abandonment or lack of supervi-
sion, unsafe home, or criminal activity. DSS Policy #90-004(R), “Placement Pre-
vention and Placement Policy.” 

The decision to remove a child from his or her home is extremely fact specific. 
Actual practice varies around the state and, presented with similar facts, different 
DCF area offices may reach different conclusions about whether there is a need to 
remove a child. For instance, one office may routinely seek custody whenever a 
baby is born with a positive screen for illegal drugs, whereas another office may 
first attempt to work with the family on a voluntary basis. 

Once DCF removes a child from his or her home and files a care and protection 
petition, the Juvenile Court must determine whether DCF made reasonable ef-
forts to prevent the removal. See G.L. c. 119, § 29C. If the court determines that 
DCF did not make reasonable efforts, the federal government will not reimburse 
DCF for the cost of the child’s foster care placement. See 45 C.F.R. 
§ 1356.21(b)(1)(ii). 

Practice Note 
When a new 51A is filed and supported in a case where there is al-
ready a care and protection petition pending, counsel may need to 
seek preliminary injunctive relief to protect the client’s interests. For 
example, if the child is living at home, the child’s attorney and/or the 
parent’s attorney may want to file a motion to enjoin DCF from seek-
ing to remove the child ex parte, without notice to counsel and an 
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opportunity to be heard. Similarly, if a 51A is supported against a 
foster parent and DCF intends to remove the child from the foster 
home against the child’s wishes, child’s counsel may file an abuse of 
discretion motion and seek a preliminary injunction to prevent the 
child’s removal from the foster home pending an evidentiary hearing 
on the abuse of discretion motion. See Chapter 7, Services, Place-
ment and Visitation, for more information about placement decisions 
and abuse of discretion motions. 

§ 2.5.3 Appeal of the 51B Decision 

When DCF decides to support a 51A report, the parents, an adolescent subject 
child, or any caretaker identified as the person responsible for the abuse or ne-
glect may request an administrative appeal of the decision, known as a “fair 
hearing.” See 110 C.M.R. § 10.06(8). Similarly, any person listed by DCF in the 
Registry of Alleged Perpetrators may request a fair hearing. See 110 C.M.R. 
§ 10.06(9). (See discussion about the Registry, below.) If the appealing party is 
unsuccessful, he or she may seek further relief in Superior Court under 
G.L. c. 30A. See Child Welfare Practice in Massachusetts ch. 6, The DCF Ad-
ministrative Process (MCLE, Inc. 2006 & Supp. 2009, 2011), for a further dis-
cussion of the fair hearing process. 

§ 2.6 CENTRAL REGISTRY AND REGISTRY 
OF ALLEGED PERPETRATORS 

§ 2.6.1 Central Registry 

General Laws c. 119, § 51F requires DCF to maintain a confidential central reg-
istry of information on each child who has been the subject of a report under 
Sections 51A and 51B. The Department checks this registry whenever it screens 
a new 51A report. See 110 C.M.R. § 4.22. Prior to 2000, the law required DSS 
to remove from the registry all information about unsupported or screened out 
51A reports one year after the unsupport or screen out decision. See G.L. c. 119, 
§ 51F, ¶ 3. In addition, DSS had the discretion to exclude information about the 
child or family from the Central Registry if DSS considered a 51A to be frivolous 
or if DSS was able to make a definitive determination that no abuse or neglect 
occurred. See G.L. c. 119, § 51F, ¶ 3. 

However, in 2000, the law was amended to provide that: “Nothing in this section 
shall prevent the department from keeping information on unsubstantiated re-
ports on the Central Registry to assist in future risk and safety assessments of 
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children and families.” See G.L. c. 119, § 51F, ¶ 3. (as amended by 2000 Mass. 
Acts c. 247, § 5). This amendment effectively nullifies the one-year expunge-
ment requirement. Presumably, however, if DCF determines that a 51A was filed 
frivolously or has made a definitive determination that no abuse or neglect oc-
curred, a parent could seek to have the information removed from the Central 
Registry by arguing that the information could not possibly assist DCF in as-
sessing future risk to the child. 

If DCF supports a 51A, it will maintain information about the child and his or 
her caretakers in the Central Registry until the child turns eighteen or until one 
year after DCF has stopped providing services to the family, whichever occurs 
later. See G.L. c. 119, § 51F. 

Department staff may access the Central Registry for the purpose of 

• screening applicants for employment, 

• screening prospective foster or adoptive parents, 

• screening a 51A report, 

• conducting a 51B investigation under G.L. c. 119, § 51B, 

• assisting in providing appropriate services to any child in the care 
or custody of the Department, or 

• assisting in providing appropriate services to any family having 
an open case with the Department. 

See 110 C.M.R. § 4.35(1). The Department also may provide information from 
the Central Registry to child welfare agencies in other states. See 110 C.M.R. 
§ 4.35(2). 

§ 2.6.2 Registry of Alleged Perpetrators 

As part of the Central Registry, DSS also maintains a “Registry of Alleged Per-
petrators.” See 110 C.M.R. §§ 4.33, 4.35–4.38. An alleged perpetrator can only 
be listed in the registry if 

• a 51A has been supported against the person for abuse or neglect 
after a 51B investigation; 

• DSS referred the matter to the District Attorney pursuant to 
G.L. c. 119, § 51B(k); and 
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• there is substantial evidence indicating that the alleged perpetrator 
was responsible for the abuse or neglect. 

See 110 C.M.R. §§ 4.33(1), 4.37. The finding that abuse or neglect occurred 
need only be supported by “reasonable cause.” See Covell v. Dep’t of Soc. Servs., 
439 Mass. 766, 779–81 (2003); See Lindsay v. Dep’t of Soc. Servs., 439 Mass. 
789, 798 (2003). However, the identity of the perpetrator must be supported by 
substantial evidence. See Covell v. Dep’t of Soc. Servs., 439 Mass. at 775–76 & 
n.10 (rejecting hypothetical examples described in 110 C.M.R. 4.33, in which 
DSS is not able to determine which caretaker committed the abuse). 

Practice Note 
Prior to the Supreme Judicial Court’s decision in Covell, it was as-
sumed that in order to list someone on the Registry of Alleged Per-
petrators there had to be substantial evidence that the abuse or ne-
glect occurred. See Covell v. Dep’t of Soc. Servs., 439 Mass. 766, 
781–82 & n.15 (2003); Edward E. v. Dep’t of Soc. Servs., 42 
Mass. App. Ct. 478, 479–81 (1997). This is no longer the law and it 
is now sufficient if DCF has “reasonable cause” to believe the abuse 
or neglect occurred, assuming the other requirements are met. 

The Registry of Alleged Perpetrators is confidential, and DCF has sole authority 
to release information from it absent a court order. See 110 C.M.R. § 4.38(4). 
DCF accesses the registry to screen prospective foster and adoptive parents, as 
well as prospective job applicants, interns, and volunteers. The Department also 
accesses the registry to screen or investigate 51A reports and to assist in provid-
ing services to children in its custody. 110 C.M.R. § 4.38(1); see also DSS Poli-
cy #86-014(R), “Policy and Procedures for Accessing Name Search, Central 
Registry, Registry of Alleged Perpetrators, and CORI Checks.” Other state agen-
cies may obtain access to the registry when conducting their own investigations 
of alleged child abuse or neglect or screening prospective foster or preadoptive 
parents. See 110 C.M.R. § 4.38(2). 

An alleged perpetrator can confirm his or her presence on the registry and con-
test the accuracy of the information maintained in the registry through a written 
request to the DSS Fair Hearing Unit. See G.L. c. 66A, § 2(j); 110 C.M.R. 
§ 4.38(3). Once a person’s name is listed on the Registry of Alleged Perpetrators, 
it remains there for seventy-five years or until the decision to list the name is re-
versed through the fair hearing process or by court order. See 110 C.M.R. § 4.37. 
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§ 2.7 ALLEGATIONS OF ABUSE BY FOSTER 
PARENTS, DSS EMPLOYEES, 
AND HOUSEHOLD MEMBERS 
OF DSS EMPLOYEES 

Reports and investigations of abuse or neglect involving foster or preadoptive 
parents, DSS employees, and household members of DSS employees are gov-
erned by 110 C.M.R. § 4.28 and DSS Policy #84-002(R). These rules are de-
signed to avoid potential and actual conflicts that may arise when DSS must 
review allegations against its own employees or foster and preadoptive parents. 

51A reports involving DSS employees or their immediate relatives or household 
members must be referred to the Central Office Special Investigation Unit or to an 
independently contracted agency for screening and investigation. See 110 
C.M.R. § 4.28. If the report is supported and a case is opened for assessment, it must 
be assigned to a DSS area office other than the one in which the DSS employee 
works or to a private agency. See DSS Policy #84-002(R). 

51As involving a DSS foster or preadoptive parent may be screened by the area 
office where the home is located. See 110 C.M.R. § 4.28. However, if the report 
is screened in for investigation, the investigation must be referred to a DSS area 
office that does not have primary responsibility for the home or to the Central 
Office Special Investigations Unit. 110 C.M.R. § 4.28. 

In practice, the Special Investigations Unit typically makes the final decision 
regarding whether to screen in or screen out a 51A report involving a foster par-
ent or DSS employee (or household member). In addition, the Special Investiga-
tions Unit will conduct the investigation, unless it is an emergency, in which 
case, the investigation will be referred to another area office. 

If DSS supports the 51A against the foster or preadoptive parent, it must notify 
the child’s parents. See G.L. c. 119, § 51B(f). In addition, “when appropriate,” 
DSS must consult with the child’s parents regarding the decision to remove the 
child from the placement. G.L. c. 119, § 51B(f). If a child is seriously injured or 
has died, DSS must notify the parents of any other children residing in the home, 
provided that such notice is in the best interests of those children. G.L. c. 119, 
§ 51B(f). If the 51A is supported, the home must be closed immediately for pur-
poses of placing any new children in the home. See 110 C.M.R. § 7.116(3). Any 
foster children living in the home at the time the 51A is supported must be re-
moved immediately by DSS if it determines that the children’s physical, mental, 
or emotional well-being are endangered. 110 C.M.R. § 7.116(3). Alternatively, if 
DSS determines that a foster child would not be endangered by remaining in the 
home, DSS will not remove the child immediately, but will instead perform a 
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“limited re-assessment” of the foster or preadoptive home, which may ultimately 
result in removal of any remaining foster children in the home. 110 C.M.R. 
§ 7.116(3). 

Practice Note 
If a foster child suffers an injury while in the care or custody of DCF, 
the child may have a tort action against DCF and/or a foster or pre-
adoptive parent. If a parent’s or child’s counsel believes the child 
has a potential tort claim, counsel should file a motion in the underly-
ing care and protection case for the appointment of a guardian ad li-
tem to investigate and, if necessary, prosecute the tort claim. See 
110 C.M.R. § 7.129. See Child Welfare Practice in Massachusetts 
ch. 5, Court Investigators and Guardians Ad Litem (MCLE, Inc. 2006 
& Supp. 2009, 2011). 

Whenever a child is removed from a foster or preadoptive home pursuant to 
DCF regulations after a supported 51A, the Department is required to notify the 
child’s parents (unless the child is freed for adoption), school officials, juvenile 
probation officers, or others with an interest in the child’s change of placement. 
See 110 C.M.R. § 7.116(3)(g). See also 110 C.M.R. § 7.113(1)(c),(d) and 110 
C.M.R. § 10.06 (procedures governing reassessments and administrative review 
rights for foster and pre-adoptive parents). 

The Department regulations do not specifically require that either the child’s 
counsel or parent’s counsel be notified of the child’s removal from a foster 
home. See 110 C.M.R. § 7.116(3)(g). However, removal from a placement can 
be of major consequence to the child for a number of reasons, not least of which 
is the potential trauma to the child. Counsel for children, in particular, can play 
an important role when a child’s foster placement is jeopardized because of alle-
gations of abuse or neglect. Advocacy efforts—from engaging with DCF or the 
foster family in response to the 51A report, to seeking court relief designed to 
prevent, delay, or expedite a child’s removal from a placement—could prove 
critical for the child. In short, counsel should be one of the first individuals noti-
fied of a change in the child’s placement, preferably before the decision is made. 
Counsel should provide written notice to DCF, and should consider requesting a 
court order at the outset of the case, that counsel must be notified of any im-
portant developments in the child’s placement or well-being. Moreover, case law 
suggests that child’s counsel in particular should be notified by DCF whenever 
there is a disruption to the child’s placement. See, e.g., Adoption of Scott, 59 
Mass. App. Ct. 274, 278 (2003). 
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§ 2.8 INSTITUTIONAL ABUSE 

On occasion a child may be abused or neglected in an institutional setting, such 
as a psychiatric hospital, residential treatment program, shelter, detention center, 
school, or day care. Various state laws and regulations—including those of other 
state agencies, such as the Departments of Mental Health, Youth Services, De-
velopmental Services, Early Education and Care, and Elementary and Secondary 
Education—govern the report and investigation of abuse and neglect in these 
settings. See G.L. c. 119, §§ 51A–51F; G.L. c. 119, §§ 51B(l); 110 C.M.R. 
§ 2.00 (“Glossary: Institutional Abuse or Neglect”), and 4.40–4.48; DSS Policy 
#85-005(R), “51A Investigations in Certain Institutional Settings.” 

Reports of abuse or neglect of children in institutional settings should be investi-
gated in the same manner as other reports. See 110 C.M.R. § 4.41. Screening 
and investigation of these reports are the responsibility of the DSS area office 
where the facility is located. See DSS Policy #85-005(R). However, the practice 
is for the Central Office Special Investigations Unit to investigate reports of in-
stitutional abuse in nonemergency situations if the facility is licensed by DSS or 
the Department of Early Education and Care. The 51B investigator must visit the 
facility. See 110 C.M.R. § 4.41. If another state agency oversees the facility, such 
as DMH or DYS, an employee of the agency may participate in the investigation. 
See 110 C.M.R. § 4.44. 

DCF must notify the relevant agency of a substantiated report at a facility ap-
proved, owned, operated, or funded by the agency. DCF must also notify the 
Office of the Child Advocate. See G.L. c. 119, § 51B(l). 

The same rules about notice to parents when children are abused or neglected in 
foster care apply to institutional settings. See G.L. c. 119, § 51B(f). If the 51B is 
supported, DSS must notify the child’s parents. G.L. c. 119, § 51B(f). In addi-
tion, “when appropriate,” DSS must consult with the parent regarding the deci-
sion to remove the child from the placement. G.L. c. 119, § 51B(f). If a child is 
seriously injured or has died, DSS must notify the parents of any other children 
residing in the placement, provided that it is in the best interests of those children. 
G.L. c. 119, § 51B(f). 

Practice Note 
The same guidance offered above, regarding a child’s possible tort 
claim for injuries suffered while in foster care, applies to children in 
institutional settings. 

In the event DSS refuses to move a child from a placement or facility where the 
child has been abused or neglected, counsel may need to seek relief from the 
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court. See Chapter 7, Services, Placement and Visitation, for more about abuse 
of discretion motions. 

§ 2.9 CONFIDENTIALITY OF 51A AND 51B 
REPORTS AND RELATED RECORDS 

51A and 51B reports are confidential. See G.L. c. 119, § 51E. Upon request, 
DCF will release copies to the child’s parent, guardian, or counsel; the reporting 
person or agency; the appropriate review board; or the child advocate. See 
G.L. c. 119, § 51E. DCF also may provide the reports to child welfare agencies 
in other states to assist the out-of-state agency in deciding whether to approve a 
prospective foster or adoptive home or to carry out its responsibility under law to 
protect children from abuse and neglect. G.L. c. 119, §§ 51E, 51F. 

Other persons can obtain copies with the written consent of the child’s parent or 
other legal custodian, by permission of DSS, or through court order. G.L. c. 119, 
§ 51E. The name, address, and identifying information regarding the reporter 
will be redacted. 

In any court case where DSS is a party, the entire DSS file must be provided upon 
written request to 

• counsel for the parent and child, 

• the court investigator, 

• a court-appointed guardian ad litem, and 

• the probation officer assigned to the case. 

See 110 C.M.R. § 12.09(1). The Department will redact certain information, 
including the name of the 51A reporter, any privileged material, and any DSS 
attorney-client communications. See 110 C.M.R. §§ 12.09(3), (4). The names 
and addresses of foster parents may also be redacted. 

In any care and protection case, DCF must produce a copy of its entire file, in-
cluding reports made pursuant to G.L. c. 119, §§ 51A and B, within thirty days 
of the date the case begins, or within thirty days of when DCF becomes a party, 
whichever is later. See Juv. Ct. R. 9. However, some DCF offices do not order 
records until they receive a written request from counsel. See Chapter 4, Investi-
gation and Discovery, for more information on obtaining DCF records. 
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The Department also has the discretion to allow third persons or entities access 
to 51A and 51B reports. See G.L. c. 119, § 51E. This may include DSS service 
providers or other state agencies. See 110 C.M.R. §§ 12.06, 12.14, 12.15, 12.17. 
In addition, in certain circumstances, DSS provides copies of 51As and 51Bs to 
the District Attorney’s office and to local law enforcement. G.L. c. 119, 
§ 51B(k). See the discussion below regarding DA referrals. See Chapter 9, Privi-
lege and Confidentiality, for a further discussion regarding confidentiality of 
DSS records. 

§ 2.10 REFERRALS TO THE DISTRICT 
ATTORNEY 

Of the various collateral consequences that might arise from the filing of a 51A 
report, the potential for the alleged perpetrator of abuse or neglect to be prose-
cuted on criminal charges is one of the most serious. Although most 51As do not 
result in criminal investigation or prosecution, some do. The Department is 
mandated to refer any supported 51A report to the District Attorney when it has 
reasonable cause to believe that as a result of abuse or neglect, a child has 

• died; 

• been sexually assaulted; 

• suffered brain damage, loss or substantial impairment of a bodily 
function or organ, or substantial disfigurement; 

• been sexually exploited (e.g., prostitution, pornography); or 

• suffered serious physical abuse or injury, including, but not limited 
to 

– fracture of any bone, severe burn, impairment of any organ, 
or any other serious injury; 

– injury requiring placement on life support systems; 

– other disclosure of physical abuse involving physical evidence 
which may be destroyed; 

– current disclosure by the child of sexual assault; or 

– presence of physical evidence of sexual assault. 
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See G.L. c. 119, § 51B(k); 110 C.M.R. §§ 4.50–4.51; DSS Policy #85-012(R), 
“Policy and Procedures for Referrals to the District Attorney.” The Department 
must also notify local law enforcement in the town where the child resides and 
where the suspected abuse or neglect occurred. See G.L. c. 119, § 51B(k); 110 
C.M.R. § 4.50. Such notification includes providing the district attorney and local 
law enforcement with copies of the 51A and 51B reports. See G.L. c. 119, § 51B(k). 

Except as noted above, mandatory referrals to the District Attorney must be 
made no later than five business days after the investigation decision. The De-
partment must notify the affected families of the referral, unless directed other-
wise by the District Attorney’s office. See 110 C.M.R. § 4.53(2); Policy for DA 
Referrals, (Procedures #2). 

If “early evidence” indicates there is reasonable cause to believe that one of the 
above-listed conditions resulted from abuse or neglect, DCF must immediately 
notify the district attorney and local law enforcement, even before the investigation 
is completed. See G.L. c. 119, § 51B(k); 110 C.M.R. § 4.51(1). 

In addition, DCF must notify the district attorney, local law enforcement, and the 
child advocate when the area or regional clinical review team at DCF has re-
viewed multiple 51A reports involving the same family. See G.L. c. 18B, § 7(n). 
See § 2.3.5, above. 

In addition, DCF has the discretion to refer any other 51A involving possible 
criminal conduct to the District Attorney, regardless of whether or not the report 
is supported. See G.L. c. 119, § 51B(k); 110 C.M.R. §§ 4.52(2), 4.53(1); Policy 
for DA Referrals. Again, DCF must notify the family of the referral, unless di-
rected otherwise by the District Attorney’s office. See 110 C.M.R. § 4.53(2); 
DSS Referrals Policy (Procedures #2). To make a referral to the District Attor-
ney, DCF simply forwards a copy of the 51A report and 51B investigation. See 
G.L. c. 119, § 51B(k). The Department must also provide the District Attorney 
with a copy of the service plan if one has been developed. G.L. c. 119, § 51B(k). 
Under DCF regulations, once a referral has been made, DCF may provide addi-
tional documents to the District Attorney upon request of the latter, if DCF de-
termines that the additional documents are relevant to the criminal investigation 
and/or prosecution and that disclosure is not contrary to the child’s best interests. 
See 110 C.M.R. § 4.53(1); Policy for DA Referrals (Procedures #7, 8). However, 
there may be an argument that this broad release of information is inconsistent 
with Chapters 119 and 66A (the Fair Information Practices Act). 

Information transmitted to the District Attorney in this manner does not neces-
sarily retain the same confidentiality protections afforded to DCF records in 
general. For example, documents provided by DCF to the District Attorney in 
accordance with 110 C.M.R. § 4.00 can be obtained by counsel for a party in a 
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criminal matter by subpoena to the District Attorney without notice to or consent 
from DCF. See 100 C.M.R. § 4.53(3). If that same party to a criminal case at-
tempted to subpoena records directly from DCF, release of the records would be 
governed by the procedures set forth in Commonwealth v. Dwyer, 448 Mass. 122 
(2006). See 110 C.M.R. § 4.53(4). 

A little used provision of Chapter 119 requires DCF to establish a multidiscipli-
nary service team to review the provision of services to families in any case in 
which a referral has been made to the District Attorney. See G.L. c. 119, § 51D. 
The multidisciplinary team is comprised of representatives of DCF, the District 
Attorney’s office, and a service provider. The purpose of the team is to review 
and make recommendations relative to the DCF service plan, provide input on 
the advisability of prosecuting family members, and explore diversionary alter-
natives for the family. G.L. c. 119, § 51D. However, DSS regulations permit 
DSS to waive use of this procedure by mutual agreement of the DSS regional 
director and the District Attorney. See 110 C.M.R. § 4.54(1). Many DSS area of-
fices prefer not to involve the District Attorney in service planning, as the number 
of District Attorney referrals alone would make such collaborations impractical. 

§ 2.11 CONCLUSION 

Regardless of the context in which they arise, 51A reports and 51B investigations 
are an important part of the care and protection process. Counsel for parents and 
children must have a solid understanding of the law governing 51As and 51Bs, as 
well as a familiarity with the actual practices in their local DSS offices. 

 



REPORTING AND INVESTIGATING ABUSE AND NEGLECT 

2nd Supplement 2012 2–29 

EXHIBIT 2A—51A Report 
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EXHIBIT 2B—Differential Response Comparison 
Chart  
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EXHIBIT 2C—ICPM Casework Pathways 
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EXHIBIT 2D—51B Investigation 
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INITIATION OF CARE AND 
PROTECTION PROCEEDINGS* 

JULIETTE HALL, ESQ. 
New York, NY 

Scope Note 
This chapter traces the early stages of a child welfare case, 
beginning with the filing of the care and protection petition, the 
appointment of counsel for the child and the parent(s), and the 
seventy-two-hour hearing. The chapter also addresses the 
special procedures for Native American children mandated by 
the Indian Child Welfare Act (ICWA). Please note that the name 
of the Department of Social Services (DSS) was changed to the 
Department of Children and Families (DCF) in 2008. Both des-
ignations may appear in this chapter; they are interchangeable. 

§ 3.1 OVERVIEW 

This chapter reviews the early stages in a care and protection case, including the 
procedures for removing children from their homes and placing them in the cus-
tody of the Department of Children and Families. The significance of these early 
proceedings cannot be understated. The involuntary separation of a child from 
his or her parents is devastating for the whole family. See, e.g., Paul Chill, “Bur-
den of Proof Begone: The Pernicious Effect of Emergency Removal in Child 
Protection Cases,” 41 Fam. Ct. Rev. 457 (2003) (hereinafter Burden of Proof 
Begone). Emergency removals often occur at night, without prior warning or 
time to prepare children. Burden of Proof Begone. They typically are conducted 
by social workers who are strangers to the child, and on occasion with the assis-
tance of law enforcement. Burden of Proof Begone. Further, “there exists a sub-
stantial and impressive consensus among experts in the field of child develop-
ment that disruption of the parent child relationship carries significant risks for 
the child.” Care & Protection of Sophie, 449 Mass. 100, 109 n.13 (2007) (quoting 
Care & Protection of Robert, 408 Mass. 52, 59 (1990)). 

                                                           
* Updated for the 2012 Supplement by Amy M. Karp, Esq. 

2nd Supplement 2012 3–1 



§ 3.1 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Involuntary removal of a child from his or her parent’s custody by the state also 
implicates constitutional rights. It interferes with the parent’s fundamental right 
to the care, custody, and control of his or her child. See Care & Protection of 
Sophie, 449 Mass. 100, 104 (2007); Care & Protection of Robert, 408 Mass. 52, 
58–60 (1990). Also at stake are the child’s rights to safety, stability, and relation-
ships with parents, siblings, extended family, and community. Care & Protection 
of Robert, 408 Mass. at 59–60; see also Care & Protection of Manuel, 428 
Mass. 527, 535 (1998); Suboh v. Dist. Attorney’s Office, 298 F.3d 81, 91 (1st Cir. 
2002). Although court orders transferring custody of a child to the state in these 
early proceedings are labeled “temporary,” the loss of custody at this stage can, 
and often does, continue for a year or longer. Care & Protection of Robert, 408 
Mass. at 67. Further, there are several statutorily prescribed time frames that 
establish the maximum length of time a child may remain in state custody pursu-
ant to a court order before the state is mandated to initiate proceedings to perma-
nently terminate parental rights. 

Effective advocacy at the initial temporary custody hearing requires a high level 
of preparation and expertise, yet there is little time to prepare. Often with no 
more than seventy-two hours from the filing of the petition to the hearing, coun-
sel must conduct an independent investigation of relevant facts, gather and re-
view documentary evidence, conduct multiple interviews of the client who may 
be in severe crisis, interview and issue subpoenas for witnesses, develop a the-
ory of the case, and prepare evidentiary objections. Cases with complex factual 
and evidentiary issues can test the stamina of even a highly experienced care and 
protection attorney. For example, a physical abuse case involving broken bones 
will require a working knowledge of medical terminology, technical understand-
ing of fractures and their potential causes, familiarity with x-ray technology, 
preparation for cross-examination of a physician, and knowledge of evidentiary 
issues regarding expert testimony. 

It is essential that attorneys for parents and children have a thorough understand-
ing of the initial court process in order to protect their clients’ rights and interests 
at this crucial stage. This chapter will discuss the governing statutory and regula-
tory authorities, relevant case law, the role of the interested parties, and how to 
prepare for and conduct the preliminary proceedings in care and protection cases. 
Attorneys representing clients in these early stages must also acquire a working 
knowledge of the rules of evidence, privilege and confidentiality, and expert wit-
nesses, among others. See Chapter 8, Evidence in Care and Protection and Termi-
nation of Parental Rights Cases, Chapter 9, Privilege and Confidentiality, and 
Chapter 10, Experts, for further discussions of these rules. Counsel should also 
refer to Chapter 16, Child Welfare Proceedings in the Probate and Family Court. 
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§ 3.2 FILING OF CARE AND PROTECTION 
PETITIONS 

§ 3.2.1 Introduction 

A care and protection case begins with the filing of a petition, typically by DSS. 
See G.L. c. 119, § 24. An emergency hearing is then held to determine whether 
the child should be placed in DSS custody. G.L. c. 119, § 24. This emergency 
hearing is generally conducted ex parte with only a DSS social worker present in 
court. See Care & Protection of Robert, 408 Mass. 52, 57 (1990). If the emer-
gency order for custody enters, notice must be given to the parents and a second 
hearing held within seventy-two hours to give the parents and child an opportu-
nity to be heard in response to the emergency removal. See G.L. c. 119, § 24. At 
the seventy-two-hour hearing, all parties are entitled to be represented by coun-
sel and counsel will be appointed for the child, and also for the parents if they are 
indigent. See G.L. c. 119, § 29. At the seventy-two-hour hearing, the court must 
decide whether to continue temporary custody with DSS until an evidentiary 
hearing on the merits of the petition can be scheduled. G.L. c. 119, § 24. 

On occasion, DSS may file a care and protection petition without seeking im-
mediate custody of the child. Typically, this occurs when DSS is investigating a 
report of abuse or neglect and the parent will not permit the investigator to view 
or interview the child. Once the petition is filed, DSS may move for a court or-
der to compel the parent to produce the child in court. See In re Care & Protection 
Summons, 437 Mass. 224, 237 (2002). 

§ 3.2.2 Persons Who May File 

Any person with knowledge of suspected abuse or neglect of a child can file a 
care and protection petition. See G.L. c. 119, § 24. However, DSS is the peti-
tioner in most instances. On occasion, counsel may be appointed to represent a 
party on a case initiated by someone other than DSS, such as a juvenile court 
probation officer, a family member, or a child’s guardian ad litem in a separate 
proceeding. For example, a CHINS petition may be pending against the child, 
but the probation officer determines that the child’s interests would be better 
served through a care and protection petition. In addition, hospitals sometimes 
file a petition in cases where parents are refusing to consent to life-saving medi-
cal treatment for their child. See, e.g., In re Rena, 46 Mass. App. Ct. 335, 337 
(1999). In these situations, DSS is typically substituted as the petitioner on the 
motion of a party, by request of the court, or by request of DSS on its own initia-
tive. The rights of the parties and the conduct of the proceedings remain the same 
regardless of who files the petition. 
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§ 3.2.3 Jurisdiction and Venue 

The Juvenile Court has almost exclusive jurisdiction over care and protection 
cases, with the exception of Brookline and Gloucester District Courts, which con-
tinue to hear care and protection and CHINS cases. See 1993 Mass. Acts c. 379. 

A care and protection petition may be filed in the judicial district where the child 
is located or where the parent or guardian resides. See G.L. c. 119, § 24. Most 
petitions are filed in the county where the parent or legal guardian resides. How-
ever, a petition may be filed elsewhere if a child is hospitalized or is residing 
temporarily in a residential treatment program or other facility. If this occurs, 
counsel should consider requesting a transfer of venue so that the proceedings 
can be heard in the forum most convenient for the family. The Juvenile Court 
has established procedures for requesting a transfer of a matter to a different 
division of the Juvenile Court. See Juvenile Court Procedures Governing Intra-
Departmental Transfers and Assignments (2004). A sample request to transfer 
venue is included below as Exhibit 3F. 

(a) Jurisdiction and the Massachusetts Child Custody 
Jurisdiction Act 

In some cases the Juvenile Court’s jurisdiction to hear a care and protection peti-
tion may be limited if the child has been living in Massachusetts for less than six 
months or if there are child custody proceedings pending in another state. The 
Massachusetts Child Custody Jurisdiction Act (MCCJA), G.L. c. 209B, and the 
Federal Parental Kidnapping Prevention Act (PKPA), 28 U.S.C. § 1738A, gov-
ern the jurisdiction of the Massachusetts courts in these situations. The PKPA 
requires states to give full faith and credit to the custody orders of other states. 
MacDougall v. Acres, 427 Mass 363, 370 (1998). 

Under the MCCJA, a Massachusetts court has jurisdiction to hear a child cus-
tody matter if the child’s home state is Massachusetts. G.L. c. 209B, § 2(a)(1). 
“Home state” is defined as the state where the child has resided with his or her 
parent(s) for at least six consecutive months immediately prior to the filing of 
the action. G.L. c. 209B, § 1. An objection for lack of jurisdiction can be raised 
at any time. It cannot be waived. A judgment entered despite lack of jurisdiction 
is void. Guardianship of Zeke, 422 Mass. 438, 446 (1996). 

There are, however, two caveats. First, even if Massachusetts is the home state, 
Massachusetts may not exercise jurisdiction if a child custody proceeding is pend-
ing in another state, unless the out-of-state court agrees. G.L. c. 209B, § 2(d); see 
also Custody of Minor (No. 3), 392 Mass. 728, 732–33 (1984). Second, if there 
is an outstanding custody order issued by a court of another state, Massachusetts 
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may not exercise jurisdiction to modify the out-of-state order, unless: (a) Massa-
chusetts has jurisdiction under the MCCJA, and (b) the out-of-state court no 
longer has jurisdiction or declines to exercise jurisdiction. G.L. c. 209B, § 2(e); 
see also Custody of a Minor (No. 3), 392 Mass. at 733–34. The federal PKPA 
contains an almost identical provision. 28 U.S.C. § 1738A(a), (f); see also Care 
& Prot. of Vivian, 420 Mass. 879, 881–82 (1995). 

Practice Note 
Most other states have a newer version of this law, called the Uniform 
Child Custody Jurisdiction and Enforcement Act (UCCJEA). There are 
some significant differences between the MCCJA and the UCCJEA. 
The UCCJEA provides a state with “continuing exclusive jurisdiction” 
over its child custody orders as long as one parent remains in the state, 
even if the child moved away years ago. Under the MCCJA, Massachu-
setts loses jurisdiction over its own custody orders six months after the 
child moves from the state. See Fern L. Frolin, “Uniform Child Custody 
Jurisdiction Enforcement Act: A Better Child Custody Jurisdiction Law 
for Massachusetts,” Massachusetts Bar Association Section Review 
(2004) at http://www.massbar.org/publications/section-review/2004/v6-
n3/uniform-child-custody-jurisdiction-enforcement. 

On the other hand, if Massachusetts is not the child’s home state, there are cir-
cumstances in which a Massachusetts court may nonetheless exercise jurisdic-
tion over a child custody matter involving the child. For example, a Massachu-
setts court may exercise jurisdiction if no other state has jurisdiction (i.e., no 
other state could be classified as the child’s home state), and it is in the child’s 
best interests for a Massachusetts court to assume jurisdiction because: (a) the 
child and at least one parent have a significant connection to Massachusetts; and 
(b) there is substantial evidence in Massachusetts concerning the child and his or 
her needs. G.L. c. 209B, § 2(a)(2). 

Similarly, if Massachusetts does not have jurisdiction because it is not the 
child’s home state or because there is a pending custody proceeding in another 
state, a Massachusetts court may nonetheless enter temporary custody orders in 
the event the child has been abandoned, or in an emergency to protect the child 
from abuse or mistreatment. Adoption of Yvette, 71 Mass. App. Ct. 327, 339–40 
(2008) (citing PKPA, 28 U.S.C. § 1738A(c)). The emergency exception in the 
PKPA is narrower than the MCCJA, and the federal law controls. Adoption of 
Yvette, 71 Mass. App. Ct. at 340 (citing G.L. c. 209B, § 2(a)(3)). “[W]hen an-
other State has jurisdiction, the emergency jurisdiction of Massachusetts courts 
is limited to issuing temporary orders designed to effectuate the other State’s 
exercise of jurisdiction, yet keep the child safe.” MacDougall v. Acres, 427 Mass 
363, 369 (1998) (citations omitted). 
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Where a Massachusetts court, or an out-of-state court, has jurisdiction under the 
MCCJA, the court may decline to exercise jurisdiction if it determines that an-
other forum is more appropriate. G.L. c. 209B, §§ 2(d) & 7. Factors the court 
may consider include: whether another state is the child’s home state; whether 
another state has a closer connection with the child and his family; and whether 
substantial evidence concerning the child’s needs is more readily available in 
another state. G.L. c. 209B, § 7(d). 

When jurisdiction issues are raised under the MCCJA, the Massachusetts court 
will typically communicate with the out-of-state court to determine if the out-of-
state court wishes to exercise or decline jurisdiction and also to determine which 
court is the more appropriate forum. G.L. c. 209B, § 7(c). In doing so, the courts 
may exchange information about the proceedings. G.L. c. 209B, § 7(c). 

§ 3.2.4 Procedure and Grounds for Filing 

Pursuant to G.L. c. 119, § 24, a care and protection petition may be filed on behalf 
of any child under age eighteen who 

• is without necessary and proper physical or educational care and 
discipline; 

• is growing up under conditions or circumstances damaging to the 
child’s sound character development; 

• lacks proper attention of a parent, guardian with care and custody, 
or custodian; or 

• has a parent, guardian or custodian, unwilling, incompetent, or 
unavailable to provide any such care, discipline, or attention. 

A sample petition is included at the end of this chapter as Exhibit 3A. These 
statutory grounds have survived a challenge that they are unconstitutionally 
vague. See Custody of a Minor, 378 Mass. 712, 719 (1979). 

Petitions are filed with the clerk’s office. The petition must allege “specific facts, 
based on personal knowledge or on information and belief, that, if true, fall 
within at least one of” the four statutory grounds. Care & Prototection of Lillian, 
445 Mass. 333, 337 (2005). The facts must be provided to the court “under 
oath,” G.L. c. 119, § 24, and thus an affidavit should be filed in support of the 
petition, though in some courts, DSS simply submits a letter. The court typically 
holds an ex parte preliminary hearing on the same day the petition is filed to 
determine whether to grant an emergency order of custody to DSS, pending notice 
to the parents and an opportunity for the parents and child to be heard. 
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§ 3.2.5 Notice and Service 

Notice of the proceedings in the form of a summons must be given to both par-
ents, regardless of prior custody orders, paternity determinations, or current liv-
ing arrangements. See G.L. c. 119, § 24. The summons must include notice to the 
parents to “show cause why the child should not be committed to the custody of 
the department. . . .” G.L. c. 119, § 24. The summons must also include notice 
that the “court may dispense with the right of the parents to notice of or consent 
to the adoption, custody or guardianship or any other disposition of the child.” 
G.L. c. 119, § 24. A copy of the petition must be served on the parent along with 
the summons, see Rule 3 of the Rules of the Juvenile Court (hereinafter “Juv. Ct. 
R. 3”), although in some courts this is not done. A summons is included at the 
end of this chapter as Exhibit 3B. 

 

(Text continues on p. 3–7.) 
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Although children are appointed counsel and considered parties for purposes of 
presenting evidence and requesting relief from the court, children are not pro-
vided with formal notice of the proceeding. Children are required to be identi-
fied by the court, but are generally not present at the seventy-two–hour hearing, 
unless needed as a witness by DSS, requested by the child’s counsel, subpoe-
naed by another party, or ordered by the court. 

In cases where a parent has a known place of residence, notice of the petition 
must be served in hand by a constable or other person approved by the court. See 
G.L. c. 119, § 24; Juv. Ct. R. 3. Personal service may be made at the emergency 
hearing or at the temporary custody hearing if the parent is present. See Juv. Ct. 
R. 3. If a parent’s whereabouts are unknown or if the identity of the parent is not 
known, notice of the petition must be published. Juv. Ct. R. 3. 

Practice Note 
In some courts, the judge will “infer” notice was given if the DSS so-
cial worker states that the parent was told about the court date. This 
can raise a number of complications. First, if the parent does not 
appear at the seventy-two–hour hearing and counsel has had no 
contact with the parent, counsel should object to proceeding and re-
quest a continuance. See discussion of continuances in § 3.7.6(d), 
below. In addition, a parent may later claim that he did not receive 
notice that his rights could be terminated. Particularly for a child who 
supports termination, DSS’s failure to provide proper notice may de-
lay the final resolution of the case. 

The Department is required to make diligent efforts to locate a parent before 
resorting to notice by publication. See Juv. Ct. R. 3; Adoption of Holly, 432 
Mass. 680, 685–87 (2000). If the parent cannot be found, DSS must file a mo-
tion requesting the court’s permission to provide notice by publication. The mo-
tion must detail the steps taken by DSS to locate the parent. See Juv. Ct. R. 3; 
Adoption of Holly, 432 Mass. at 685–87. However, neither the Juvenile Court 
Rules nor the Holly case defines what constitutes “diligent efforts.” At a mini-
mum, DSS should search correctional facilities and public assistance rosters, 
contact the Department of Revenue, consult local phone books, thoroughly re-
view the DSS file, and interview the parties and any known relatives. See Ex-
hibit 3C, the DSS Missing Parent Checklist, at the end of this chapter. 

In addition to the notice requirement, when a child is first placed in foster care, 
DCF must begin an immediate search for relatives to determine whether place-
ment with that person would be in the child’s best interest. See G.L. c. 119, 
§ 23(c). The definition of “relative” includes the child’s mother and father. See 
G.L. c. 119, § 21. 
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Practice Note 
The Department may also use the Federal Parent Locator Service 
(FPLS). 42 U.S.C. § 653. Designed primarily for the enforcement of 
child support, the FPLS is a computerized network operated by the 
U.S. Office of Child Support Enforcement. It provides address, em-
ployment, and Social Security information on persons to assist 
states in locating noncustodial parents and putative fathers. ASFA 
specifically authorized the use of the FPLS by child welfare agencies 
to locate parents whose children are the subject of foster care or 
adoption proceedings. ASFA § 105, amending 42 U.S.C. § 653(a)(2). 
Additional information regarding the FPLS is available at the Web 
site for the U.S. Department for Health and Human Services Admini-
stration for Children and Families, http://www.acf.dhhs.gov. 

Counsel for the missing parent (if one has been appointed), as well as counsel 
for the child, should carefully review the motion for publication to ensure the 
Department has, in fact, made diligent efforts to locate the missing parent. It is 
in the child’s best interest to identify and locate a missing parent as early in the 
case as possible for several reasons. First, the missing parent or a relative of that 
parent may be presently able to care for the child. Second, the missing parent 
may be amenable to working with DSS to assume care and custody of the child at 
a later date. Lastly, if DSS does not make diligent efforts to locate a missing parent 
and the parent subsequently appears and contests the petition, the result could be 
a substantial delay in the final resolution of the case to the child’s detriment. 

Practice Note 
Counsel for either parent, or for the child, may try to independently 
locate the missing parent if it is in the client’s interests. Often, coun-
sel can obtain information about the missing parent by speaking with 
the client, with other family members, or even reviewing DSS’s files. 
Sometimes simply looking at a local phone book yields helpful in-
formation. The Internet has both free and fee-based Web sites that 
locate individuals. 

In some parts of the state, DSS does not serve the motion for publication on the 
parties, treating it as an ex parte motion. Counsel should become familiar with 
the local court practice and object as necessary to protect the client’s interests. If 
a parent’s whereabouts are unknown, counsel may need to request in writing that 
the DSS attorney serve him or her with a copy of the motion for service by pub-
lication. Counsel may also need to check the court docket periodically. 

When service by publication is allowed by the court, notice must be published 
once in each of three successive weeks in any newspaper as the court may order, 
the final publication date to be no later than the pretrial conference date. See 
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G.L. c. 119, § 24; Juv. Ct. R. 3. If a parent has a last known address, publication 
will typically appear in a paper covering that geographic area. See G.L. c. 119, 
§ 24; Juv. Ct. R. 3. In addition to publication, DSS must also serve notice by 
certified or registered mail, return receipt requested, to the parent’s last known 
address. G.L. c. 119, § 24; Juv. Ct. R. 3. The mailing must take place at least 
twenty-one days before the pretrial conference. Juv. Ct. R. 3. 

In some areas, DSS does not request permission to serve by publication, unless 
it intends to terminate parental rights. Because it is in the child’s best interest to 
identify and locate a missing parent as early in the case as possible, and because 
parents on occasion do learn about the care and protection proceeding through 
the newspaper, this practice does not serve the child’s best interests. 

§ 3.2.6 Nonemergency Temporary Custody Hearings 
(G.L. c. 119, § 25) 

Almost all care and protection petitions begin with an emergency order of re-
moval followed by a seventy-two–hour hearing. See G.L. c. 119, § 24. However, 
in some cases, DSS does not seek immediate custody but instead files a petition 
and asks for a hearing date on which to address custody. Some courts refer to 
these temporary custody hearings as “preliminary” hearings. A nonemergency 
temporary custody hearing of this nature is held pursuant to G.L. c. 119, § 25. 
See Care and Protection of Manuel, 428 Mass. 527, 532–33 (1998). All the 
rights and procedural protections of the G.L. c. 119, §24 seventy-two–hour hear-
ing apply equally in a § 25 hearing. Care and Protection of Manuel, 428 Mass. 
at 533–34. 

Alternatively, in some cases, DSS may request an emergency order of custody, 
but the court determines that the Department has not met its burden of proving 
that the child is in immediate danger and that emergency removal is necessary to 
protect the child. Care and Protection of Sophie, 449 Mass. 100, 101 (2007); 
Care and Protection of Lillian, 445 Mass. 333, 342 (2005). In that case, the court 
would schedule a temporary custody hearing under § 25. Care and Protection of 
Sophie, 449 Mass. at 101; Care and Protection of Lillian, 445 Mass. at 342. 

§ 3.3 APPOINTMENT OF COUNSEL 

§ 3.3.1 Right to Counsel 

Children and indigent parents have a statutory right to counsel in care and pro-
tection and termination of parental rights cases. See G.L. c. 119, § 29; 
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G.L. c. 210, § 3. Similarly, if a child is in the legal guardianship of someone oth-
er than a parent and DSS is seeking to remove custody of the child from the 
guardian, the guardian also has a right to counsel if indigent. The right to counsel 
includes the right to effective assistance of counsel. See Care and Protection of 
Stephen, 401 Mass. 144, 149 (1987) (parents); Care and Protection of Georgette, 
439 Mass. 28, 31–35 (2003) (children). 

In addition, parents have a constitutional right to counsel in termination of pa-
rental rights proceedings. See Dep’t of Public Welfare v. J.K.B., 379 Mass. 1, 4–5 
(1979). Because a parent receives notice at the outset of a care and protection 
case that parental rights may be terminated, a parent’s constitutional right to 
counsel should attach upon the filing of a care and protection petition. See La-
vallee v. Justices in the Hampden Sup. Ct., 442 Mass. 228, 235–36 (2004) 
(“[t]here are myriad responsibilities that counsel may be required to undertake 
that must be completed long before trial if the [criminal] defendant is to benefit 
meaningfully from his right to counsel. . . .”). The Massachusetts courts have not 
addressed whether children have a constitutional right to counsel in termination 
proceedings. 

A parent or child involved in multiple child welfare proceedings may be ap-
pointed only one trial attorney. See G.L. c. 211D, § 6B. For example, if a child 
already has a CHINS attorney and a care and protection petition is filed, the 
court must appoint the CHINS attorney to represent the child in the care and 
protection case. Similarly, if a parent is involved in separate Juvenile Court and 
Probate and Family Court state intervention proceedings, the same attorney must 
represent the parent in both matters. CPCS may permit an exception in extraor-
dinary circumstances, for example, if a second case involving the client is filed 
in a court a great distance from the attorney’s office. G.L. c. 211D, § 6B. In these 
circumstances, counsel must contact CPCS to request approval for a second at-
torney to be appointed for the client. 

When appointing counsel for a parent, the court will assess a $150 counsel fee, 
unless it determines that the parent is unable to pay the fee. See G.L. c. 211D, 
§ 2A. Parents may be required to perform community service in lieu of the counsel 
fee. G.L. c. 211D, § 2A. 

§ 3.3.2 Procedure for Appointing Counsel 

Unlike other practice areas, attorneys in state intervention cases are appointed by 
the court; however, the procedure varies around the state. All courts must com-
ply with SJC Rule 1:07 governing fee-generating appointments. This rule re-
quires the court to make appointments sequentially from a list of approved attor-
neys supplied by CPCS. See SJC Rule 1:07(2)–(3). A judge may diverge from 
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the list but must state in writing his or her reasons for doing so. See SJC Rule 
1:07(3)–(4). Some courts make phone calls to the listed attorneys moving se-
quentially down the list until they locate counsel for each of the parties. Other 
courts select from a pool of attorneys present in court on a given day or ask at-
torneys to sign up in advance for particular dates that they are available for hear-
ings on new cases. Attorneys are not required to accept an appointment when 
asked by the court. 

The timing of the appointment of counsel also varies across the state. Generally, 
child’s counsel is appointed when the petition is filed; however, the courts treat 
parents differently. Because only indigent parents are entitled to counsel, some 
courts will not appoint an attorney until the parent appears and completes an 
Affidavit of Indigency with the probation department. See Exhibit 3D, Pretrial 
Intake/Indigency Reports and Affidavits, at the end of this chapter. This may not 
occur until the day of the seventy-two-hour hearing. Other courts will appoint 
counsel for parents when the petition is filed and, if the parent fails to appear, or 
is found not to be indigent, the appointment is stricken. (CPCS will pay the at-
torney for work performed up until that time.) Finally, some courts identify and 
notify the attorneys in advance of the seventy-two-hour hearing, but the actual 
date of appointment is the date the parent appears and establishes his or her in-
digency, typically the date of the seventy-two-hour hearing.  

Ideally, courts should always appoint counsel when the petition is filed so that 
the attorneys have sufficient time to meet with their clients and prepare for the 
seventy-two-hour hearing. Prior to 2007, a Standing Order of the Juvenile Court 
expressly required that counsel be appointed pending an indigency determina-
tion whenever the parent is not present at the preliminary hearing. See Juv. Ct. 
Standing Order 1-93(4) (repealed effective January 1, 2007). However, in Adop-
tion of Holly, the Supreme Judicial Court called this practice into question. 
Adoption of Holly, 432 Mass. 680, 687–88 (2000). In Holly, a parent whose 
whereabouts were unknown at the time the care and protection petition was filed 
subsequently appeared after the conclusion of the trial, and argued that he should 
have been appointed counsel at the outset of the case pursuant to the Standing 
Order. Adoption of Holly, 432 Mass. at 687–88. The Supreme Judicial Court held 
that before a statutory or constitutional right to counsel attaches “a parent must 
first come forward and appear, or in some way indicate a desire to be heard or to 
contest the petition, and must demonstrate his or her indigence.” Adoption of 
Holly, 432 Mass. at 687–88. 

In 2007, the Juvenile Court repealed Standing Order 1-93 and issued new rules 
governing care and protection cases. Unfortunately, the new rules do not address 
the timing of the appointment of counsel, stating only that counsel shall be ap-
pointed in accordance with G.L. c. 119, § 29, G.L. c. 211D, and SJC Rule 3:10. 
See Juv. Ct. R. 2. 
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Nevertheless, after Holly, it is clear that the Juvenile Court is not required to 
appoint counsel for a parent or legal guardian whose whereabouts are unknown. 
However, Holly does not prohibit courts from appointing counsel at the time the 
petition is filed for those parents whose whereabouts are known but whose indi-
gency has not yet been established. Without adequate time to prepare for the 
seventy-two-hour hearing, the parent’s right to effective assistance of counsel is 
in jeopardy. If counsel is not appointed until the day of the seventy-two-hour 
hearing, he or she should consider requesting a brief continuance (if authorized 
by the client) to allow sufficient opportunity to prepare for the hearing. Counsel 
should argue that the parent’s right to be heard at this stage of the proceeding is 
meaningless if the parent is not afforded effective legal representation. 

Practice Note 
Holly also failed to address how and when the court should appoint 
counsel for incarcerated or hospitalized parents who may be unable 
to “come forward and appear.” Adoption of Holly, 432 Mass. 680, 
687–88 (2000). In this circumstance, the attorney for the child or for 
the other parent, if consistent with the client’s interests, may move 
for appointment of counsel for the absent parent. 

§ 3.3.3 Avoiding Conflicts in Representation 

Prior to accepting an appointment, counsel must determine that the appointment 
will not create a conflict or potential conflict of interest that would impair his or 
her ability to represent the client or another client. See Mass. R. Prof. C. 1.7; 
CAFL Perf. Std. 1.4. For example, an attorney should not agree to represent a par-
ent if he or she previously provided any legal representation to the other parent, or 
where counsel appointed for a child had previously represented his or her parent. 

Similarly, if counsel is appointed to represent more than one party to a case, 
such as two married parents or a group of siblings, counsel must consider 
whether the representation creates a conflict. Usually, the court will appoint 
separate counsel for each parent. However, some courts may appoint a single 
attorney for parents who are married and living together. Counsel should be 
wary of accepting such an appointment as the potential for conflict is great. 
Even when parents are initially unified and working together toward the return 
of their child, the likelihood that their interests will diverge is high. For example, 
DSS may seek to reunify the child with one parent but not the other after it iden-
tifies the other parent as noncompliant with services or as the sole perpetrator of 
abuse or neglect of the child. In cases where there are allegations of domestic 
violence between the parents, counsel should always decline an appointment to 
represent both parents. See CAFL Perf. Std. 1.4, Commentary. 
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Practice Note 
For purposes of determining conflicts, attorneys sharing office space 
may be treated as members of a law firm if they hold themselves out 
to the public, or otherwise conduct themselves, as a law firm. See 
Commonwealth v. Allison, 434 Mass. 670, 690 (2002). In Common-
wealth v. Allison, the Supreme Judicial Court provided guidance to 
attorneys sharing office space to avoid being treated as a firm or 
partnership. Commonwealth v. Allison, 434 Mass. at 688–92. Among 
other things, attorneys should not share letterhead, business cards, 
and telephone directory listings; should have separate offices; should 
not have access to each other’s offices or client files; and should es-
tablish procedures to ensure confidential information is not seen by 
those not employed by the attorney. Commonwealth v. Allison, 434 
Mass. at 690–93. 

It may be more difficult to evaluate potential conflicts when representing multi-
ple siblings. Typically, the court appoints a single attorney to represent multiple 
siblings, leaving it to the attorney to raise the issue of conflict if and when one 
emerges. However, some courts will appoint more than one attorney if there are 
a large number of siblings or if the children have different fathers. An attorney 
cannot represent two siblings who have different positions in the case. See 
CAFL Perf. Std. 1.4, Commentary. To further complicate matters, conflicts be-
tween siblings do not only arise in the context of the children’s ultimate position 
in the litigation. Even where siblings agree about their permanent placement, the 
children may nonetheless have different positions concerning postadoption par-
ent-child or sibling visitation. See Adoption of Pierce, 58 Mass. App. Ct. 342, 
346 n.7 (2003). Whenever a conflict exists, counsel must move to withdraw and 
request the appointment of new counsel for one or all of the children. Adoption 
of Pierce, 58 Mass. App. Ct. at 346. See Chapter 23, Special Considerations in 
Representing Children, for a further discussion of conflicts, and Exhibit 23B, 
Child’s Counsel’s Motion to Withdraw. 

§ 3.3.4 Acceptance of Appointment 

Counsel should not accept an assignment if he or she is unable to dedicate im-
mediate attention to the matter or where acceptance exceeds the caseload limits 
as determined by the CPCS Manual for Assigned Counsel. See CAFL Perf. Std. 
1.2(b). Counsel should also not accept an appointment if he or she is not avail-
able on the date scheduled for the seventy-two–hour hearing. On occasion, the 
court might pressure an attorney to accept an assignment on a new case when 
the attorney already has another seventy-two–hour hearing or a trial scheduled on 
the same day. Counsel should avoid double-booking as it may delay the comple-
tion of one or more of the hearings. If counsel decides to accept the appointment, 
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Juvenile Court Rule requires counsel to file an appearance. See Exhibit 3G for a 
copy of the Juvenile Court Appearance form. 

§ 3.4 THE EMERGENCY HEARING 

The standard and procedure for the emergency hearing is outlined in § 24 of the 
statute and discussed by the Supreme Judicial Court in Care and Protection of 
Robert, 408 Mass. 52 (1990). Pursuant to the statute, in order to remove a child 
from the custody of his parents on an emergency basis, the judge must find there 
is reasonable cause to believe that 

• the child is suffering from serious abuse or neglect, or 

• the child is in immediate danger of serious abuse or neglect, and 

• that immediate removal of the child is necessary to protect the 
child from serious abuse or neglect. 

G.L. c. 119, § 24 (emphasis added). 

The “reasonable cause” standard has been described as a “threshold determina-
tion,” implying “a relatively low degree of accuracy.” Care and Protection of 
Robert, 408 Mass. 52, 63–64 (1990). The burden to establish reasonable cause 
rests with the petitioner. Due to the emergency nature of the proceedings, the 
parents are not entitled to notice and the hearing is typically held ex parte. Care 
& Prot. of Robert, 408 Mass. at 57; see also Care & Prot. of Lillian, 445 Mass. 
333, 340–1 (2005). However, in Suffolk County, DCF routinely notifies parents 
about the emergency hearing and if they appear, the court will appoint counsel to 
represent them at the emergency hearing. In addition, some other DCF offices 
notify parents about the emergency hearing though counsel may not be appointed 
to represent them at that hearing. 

Practice Note 
In Lillian, the Supreme Judicial Court noted that if at the emergency 
hearing the parents were present and represented by counsel, and 
their due process rights were met, the court could “conflate” the 
emergency hearing and the seventy-two-hour hearing. Care & Prot. 
of Lillian, 445 Mass. 333, 341 n.16 (2005). Counsel should weigh 
the pros and cons of proceeding with the seventy-two-hour hearing 
at the emergency hearing date and object if it is not in the client’s in-
terests. On the one hand, the burden of proof is higher at the sev-
enty-two-hour hearing. If DCF’s evidence is weak, going forward 
may avoid the child being removed from his or her parents’ custody, 
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even for a few days. It also prevents DCF from gathering additional 
evidence during the time between the emergency and temporary 
custody hearings. On the other hand, counsel for a parent or child 
often will benefit from additional time to consult with the client, obtain 
helpful evidence, subpoena witnesses, and identify alternate care-
takers if appropriate. Counsel who wishes to object to the court con-
flating the emergency and seventy-two-hour hearings should argue 
that he or she cannot provide effective assistance of counsel to his 
or her client without some time to prepare for the seventy-two-hour 
hearing. 

In almost all cases, the ex parte emergency hearing is relatively informal. The 
DSS social worker presents the affidavit or petition letter outlining the allega-
tions. The social worker may or may not be sworn in. The judge reads the peti-
tion and affidavit and may ask some clarifying questions, but does not take for-
mal testimony. Typically, no counsel or parties are present, so no arguments are 
heard in opposition to the petition. Although the burden of persuasion rests with 
the petitioner, the threshold finding of reasonable cause is low and the court gen-
erally issues the initial order granting emergency temporary custody to DSS 
pending a seventy-two-hour hearing. But see Care & Prot. of Lillian, 445 Mass. 
333, 342 (2005). In cases where counsel is present at the emergency hearing, the 
attorney for the parent or child may be able to persuade the judge (and/or DSS) 
to allow the child to remain at home subject to certain agreed upon and/or court 
prescribed conditions. Alternatively, the attorney may advocate for the child to 
be placed in the temporary custody of a relative or another suitable adult. See 
G.L. c. 119, §§ 24, 26(2). 

If the court enters an emergency order removing a child from the custody of his 
or her parents, a seventy-two-hour hearing is scheduled. The clerk’s office pre-
pares the “mittimus” (the custody order) and issues the summons for service on 
the parents along with the petition. Unless the child has already been removed 
prior to the emergency hearing by the social worker pursuant to G.L. c. 119, 
§ 51B(e), the social worker then effectuates the order by removing the child 
from the home. Typically, the social worker is accompanied by the police and at 
least one coworker to facilitate the removal. Parents are given no prior notice of 
the removal and, consequently, there is no opportunity to prepare either the par-
ent or the child for this often traumatic event. Typically, DSS then places the 
child in an emergency or “hotline” foster home with people unknown to the 
child, unless DSS is able to locate a suitable family member or friend on short 
notice. Siblings may or may not be placed together. The child or children will 
remain in placement pursuant to the initial emergency transfer of custody, which is 
authorized to remain in effect for seventy-two hours until the temporary custody 
hearing can be held. See G.L. c. 119, § 24. 
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§ 3.5 IDENTIFICATION OF THE CHILD 

Any child named in a petition must be brought before the court to be identified. 
See G.L. c. 119, § 24. In most cases, the DCF social worker brings the child to 
court to be identified after the emergency hearing and before the seventy-two-
hour hearing. The child is introduced to the judge, an informal conversation fol-
lows, and the identification of the child by the judge is entered on the docket. 
This is not a hearing, therefore, neither the parties nor the attorneys are notified 
and no evidence is taken. In some courts, the child is not identified until the pre-
trial conference, particularly in cases where a relative or family friend is granted 
temporary custody instead of DCF. In Suffolk County, the child is often present 
with the parents at the emergency custody hearing. 

§ 3.6 THE SEVENTY-TWO-HOUR HEARING 

§ 3.6.1 Purpose and Significance 

The purpose of the seventy-two–hour hearing (also known as a “temporary cus-
tody hearing”) is to determine whether the child will remain in state custody 
until a hearing on the merits of the petition is held and, if not, whether the child 
will be returned to the parent’s custody or placed in the custody of a third party 
pending a hearing on the merits. Given the interests at stake, zealous advocacy 
of the child and parents at the seventy-two-hour hearing is absolutely critical. 
Although removal of the child is considered “temporary” at this stage, a hearing 
on the merits of the petition may not occur for a year or more. See Care & Prot. 
of Robert, 408 Mass. 52, 67 (1990). If DCF is awarded custody of the child, it 
will have the authority to make decisions concerning where and with whom the 
child will live, the frequency of visits with the parents, and the child’s education 
and medical care. See G.L. c. 119, § 21. Children and parents may visit only oc-
casionally and in less than ideal conditions, all of which may lead to a deteriora-
tion of the parent-child relationship. Siblings may also be separated from one 
another. Children may become bonded to their substitute caretakers while placed 
in care. 

Further, once a child is placed in DCF custody, several statutory time frames are 
triggered that work against family reunification. For example, twelve months 
after a child is placed in DCF custody, the court must hold a “permanency hear-
ing” to determine the permanent plan for the child. See G.L. c. 119, § 29B. If the 
parents have not made sufficient progress in remedying their problems by that 
time, the court may relieve DSS of its obligation to make further efforts to re-
unify the family. See G.L. c. 119, § 29C. In addition, with certain exceptions, the 
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Department is required to initiate a petition to terminate parental rights for any 
child who has been in its custody for fifteen months. See G.L. c. 119, § 26(b); 
G.L. c. 210, § 3. Moreover, in determining whether to terminate parental rights, 
the court must consider the length of time the child has been out of the home and 
the extent to which the child has formed a bond with his substitute caretakers 
during that time. See G.L. c. 210, §§ 3(b)(iv), (v), (vii). In short, once a child is 
placed in DSS custody, the mere passage of time works against the likelihood of 
family reunification. 

§ 3.6.2 Right to Be Heard Within Seventy-Two Hours 

The statute provides that the initial transfer of custody shall be for a period not 
exceeding seventy-two hours. See G.L. c. 119, § 24. This short time frame is 
intended to protect parents’ and children’s rights by ensuring them an early op-
portunity to challenge the initial ex parte emergency removal. 

Unfortunately, actual practice differs in many courts. Often, the seventy-two-
hour hearing is delayed because no judge is available sooner or because the 
court cannot find attorneys to represent all the parties. Counsel should vigorously 
advocate for timely hearings where consistent with the client’s position. The attor-
ney may file a motion requesting the court to schedule the hearing within the statu-
tory time frame. A sample motion for a speedy hearing is included at Exhibit 3H. If 
that is unsuccessful, counsel may attempt to seek interlocutory relief under 
G.L. c. 211, § 3. See Chapter 12, Interlocutory Relief. If seventy-two-hour hearings 
are routinely or substantially delayed in a particular court, counsel should discuss 
the matter with his or her supervisor, mentor, or CAFL Regional Coordinator. 

Practice Note 
Technically, under the statute, the initial order of custody is effective 
only for seventy-two hours, after which one might argue that DCF is 
holding the child unlawfully. However, in practice, the order of custody 
continues until the court’s decision at the seventy-two-hour hearing. 
Although counsel is not likely to obtain the child’s return home simply 
because the seventy-two hours has passed, in arguing for a speedy 
hearing the attorney may point out that the Department’s continued 
assumption of custody beyond seventy-two hours is unlawful. 

Even when the hearing is scheduled within seventy-two hours, it often does not 
conclude on the first day. Timely completion will depend on the number of wit-
nesses, counsels’ schedules, and the court’s availability. Rarely does the hearing 
proceed day-to-day. Given the significant interests at stake, pressure should re-
main on the court and other counsel to finish these hearings expeditiously. Coun-
sel may argue that, given the very low standard and ex parte nature of the first 
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hearing, due process requires that the court complete its review of the emer-
gency order quickly. Custody of Lori, 444 Mass. 316, 321–22 (2005). Counsel 
may also consider filing a motion requesting that the hearing proceed day-to-day. 

§ 3.6.3 Standard and Burden of Proof 

At the seventy-two-hour hearing, as at the emergency hearing, the court must find 
that 

• the child is suffering from serious abuse or neglect, or 

• is in immediate danger of serious abuse or neglect, and 

• immediate removal is necessary to protect the child from serious 
abuse or neglect. 

G.L. c. 119, § 24 (emphasis added). However, the petitioner must meet its bur-
den by a “preponderance of the evidence.” Care & Prot. of Robert, 408 Mass. 
52, 58 (1990). In Robert, the father argued that the “reasonable cause” standard 
was insufficient to protect his rights at the seventy-two-hour hearing, proposing 
instead the “clear and convincing” standard applied at the hearing on the merits. 
Care & Prot. of Robert, 408 Mass. at 56. The Supreme Judicial Court held that 
the “reasonable cause” standard used at the emergency hearing did not ade-
quately protect the parent’s rights. Care & Prot. of Robert, 408 Mass. at 65. 
However, the court also held that because the loss of custody was only tempo-
rary (i.e., until the hearing on the merits) and the state’s interest in protecting 
children was great, the clear and convincing standard at the seventy-two-hour 
stage of the proceeding was too high. Care & Prot. of Robert, 408 Mass. at 67. 
Thus, the court settled on the intermediary standard of “fair preponderance of 
the evidence.” Care & Prot. of Robert, 408 Mass. at 68. 

§ 3.6.4 Conduct of the Hearing 

Care and protection proceedings are confidential and closed to the public. See 
G.L. c. 119, § 38. The cases are heard before a judge and there is no right to a 
jury. The same rules of evidence apply to the seventy-two-hour hearing that ap-
ply at the trial on the merits. See G.L. c. 119, § 21A (“‘evidence’ shall be admissi-
ble according to the rules of the common law and the General Laws”); see Care 
& Prot. of Zita, 455 Mass. 272, 279 (2009); Care & Prot. of Sophie, 449 Mass. 
100, 105–10 (2007). 

Because the proceeding is confidential, only the parties, including the parents 
and the DCF social worker, and their attorneys should be present in the courtroom. 
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Parents incarcerated in state facilities may be brought physically to court pursu-
ant to a petition for habeas corpus. In practice, this may be accomplished by oral 
or written motion. Counsel should determine how the particular court handles 
requests to “habe” the incarcerated client into court. See Chapter 22, Special 
Considerations in Representing Parents, for a further discussion about incarcer-
ated clients. If the parent is non-English–speaking, has limited English profi-
ciency, or is hearing impaired, counsel will need to arrange for an interpreter. 
For a further discussion about interpreters, see Chapter 22, Special Considerations 
in Representing Parents. 

Children rarely attend the seventy-two-hour hearing, unless called as a witness. 
However, if a child client wishes to attend the hearing and such attendance is 
appropriate given the child’s age and abilities, child’s counsel should assure the 
child’s attendance. See CAFL Perf. Std. 2.1, Commentary. This may require fil-
ing a motion to compel DCF to bring the child to the hearing or issuing a wit-
ness summons. See Chapter 13, Trial Preparation and Conduct. Counsel should 
request that all nonparty witnesses be sequestered. 

In some instances where criminal charges related to the removal of the child 
have been filed against a parent, an Assistant District Attorney may attempt to sit 
in on the proceedings. Assuming it is consistent with the client’s interests and 
position in the case, counsel should object to the presence of the Assistant Dis-
trict Attorney and, if necessary, file a motion to exclude the person from the 
courtroom. See Chapter 22, Special Considerations in Representing Parents, for 
a further discussion of this issue. Similarly, if the seventy-two-hour hearing is 
delayed and a court investigator has been appointed, he or she may attempt to 
observe the proceedings. Again, counsel should object where consistent with the 
client’s interests and position in the case. 

Because the burden rests on the petitioner, DCF is required to present its evi-
dence in support of the petition first. DCF often calls the parents as witnesses. 
Usually, the party or parties opposing the petition proceed after DCF and after 
any other party in support of the petition. Therefore, the order of case presenta-
tion will depend on the parties’ positions. After DCF rests, the parties opposing 
the petition may argue for dismissal on the grounds that DCF failed to introduce 
any evidence that the child is in need of care and protection. There is no statute 
or rule expressly authorizing dismissal at this stage and requests are rarely, if 
ever, granted by the court. However, because the state cannot interfere with a 
parent’s fundamental rights to the care and custody of their child absent a “le-
gitimate and compelling” state interest, petitions should be dismissed if there is 
no evidence that the child is in need of the court’s intervention. See, e.g., Blixt v. 
Blixt, 437 Mass. 649, 655–56 (2002), cert. denied, 537 U.S. 1189 (2003). Alter-
natively (or additionally), counsel may argue that DCF has not met its burden of 
establishing by a fair preponderance of the evidence that removal of the child is 
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necessary, and, consequently, the child should be returned to his or her parents’ 
custody with the petition remaining open. In practice, if the child is returned to 
the parents’ custody, the court will typically keep the case open until the court 
investigator has completed his or her report. Motions to dismiss and/or motions 
to return custody may be raised after DSS rests and also renewed after the close 
of all the evidence. See Exhibit 3I, Motion to Dismiss. 

On occasion, the court may try to limit the parent or child from presenting wit-
nesses or evidence in order to expedite the seventy-two-hour hearing. Counsel 
should strenuously oppose any such limitations. See, e.g., C.O. v. M.M., 442 
Mass. 648, 656–58 (2004) (citations omitted) (due process includes right to tes-
tify, present evidence, and cross-examine witnesses). Conversely, DSS may try 
to introduce into evidence its entire history with the family, including matters 
not alleged in the petition. Because the focus of the hearing should be on the 
current risk to the child, counsel should argue that DSS’s evidence should be 
limited to the circumstances that precipitated the child’s removal and should be 
prepared to object to extraneous evidence on relevance grounds. 

Because a contested seventy-two-hour hearing is unlikely to conclude on the 
first day and rarely proceeds day-to-day, counsel must be prepared for hearings 
to be conducted over several nonconsecutive court dates often with only a few 
hours of actual court time each day. This requires a high level of organization. 
However, it allows for additional time for investigation and preparation that may 
benefit the client. It also allows time for parent clients to improve or remedy the 
conditions that precipitated the child’s removal. Counsel should request that 
parent-child visits be scheduled during the pendency of the hearing; however, 
parent clients should be warned that their behavior remains under close scrutiny 
by DSS, including observations made by the social worker during supervised 
visits. If it is in the client’s interests to conclude the hearing as soon as possible, 
counsel should request consecutive hearing dates and object to any delays. 

§ 3.6.5 Dispositional Options 

The court has several dispositional alternatives available if the court finds that a 
child is at imminent risk of serious abuse or neglect at the conclusion of the sev-
enty-two-hour hearing. The court may continue temporary custody with DSS, 
award temporary custody to a qualified individual (typically a relative or family 
friend), or return custody to the parent. Although the statute permits the court to 
grant custody to a private licensed child-care agency, this rarely, if ever, occurs. 
See G.L. c. 119, §§ 24, 26(2). 
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Practice Note 
Although not a common practice, in Care and Protection of Lillian, 
the Supreme Judicial Court noted that the court could grant physical 
custody to the parent and legal custody to DSS. Care & Prot. of Lilli-
an, 445 Mass. 333, 337–38 (2005) (citations omitted). It is not clear 
what the rights and responsibilities of DSS and the parent would be 
under such an arrangement. If the court and/or the parties are con-
sidering this option, counsel should request a detailed order that 
sets out the rights and responsibilities of each of the parties. 

Most frequently, the court awards temporary custody to DSS. The consequences 
of this are significant as custody includes the power for DSS to make decisions 
regarding where the child will live, the frequency and location of visits, and the 
child’s medical care and education. See G.L. c. 119, § 21. An order granting cus-
tody to DSS also starts the clock ticking toward termination of parental rights. 
See discussion above in § 3.6.1, Purpose and Significance. 

Practice Note 
In the appropriate case, counsel should consider asking the court to 
include a provision in its order permitting the parents to maintain the 
right to make certain decisions for the child, such as whether or not 
to authorize extraordinary medical treatment or to provide consent 
for the child to receive special education services. See Chapter 21, 
Medical and Mental Health Treatment for Children in DSS Custody, 
and Chapter 24, Education Issues in State Intervention Cases, for a 
further discussion of this issue. 

Although not expressly stated in § 24, the court can, and occasionally does, re-
turn custody to parents even when it finds that DSS has met its burden. Typi-
cally, the court will place conditions on the custody order requiring parents to do 
certain things. For example, in a case alleging parental substance abuse, the or-
der might require the parent to participate in random drug screens. In a case of a 
child not attending school, the court may return the child home subject to consis-
tent school attendance. If the parent fails to comply with a condition, DSS or the 
child can bring the matter back before the court for review of the custody order. 

Parents and children also have a right to present relatives or family friends as 
potential temporary custodians at the seventy-two-hour hearing. See Care and 
Protection of Manuel, 428 Mass. 527, 535 (1998); G.L. c. 119, §§ 24, 
26(b)(2)(i). Generally, placement with a relative or family friend with whom the 
child is familiar reduces the trauma of removal and avoids the further trauma 
caused by placement with a foster family unknown to the child. An award of 
temporary custody directly to a qualified individual is different from the court 
giving custody to DSS and allowing DSS to place the child with a relative or 
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family friend as a “kinship” foster placement. See Care and Protection of 
Manuel, 428 Mass. at 534. There are benefits and disadvantages to both ar-
rangements. See discussion in § 3.7, Preparing for the Seventy-Two-Hour Hear-
ing, below. 

Practice Note 
When the legislature amended Chapter 119 in 2008, it removed tem-
porary custody with an individual (including a previous noncustodial 
parent) from the options available to the court at an emergency or 
temporary custody hearing. Section 24 now states that the court can 
transfer custody “to the department or to a licensed child care agency 
or individual described in” Section 26(b)(2)(ii). But authority to grant 
custody to an individual is contained in Section 26(b)(2)(i), not (ii). 
Subparagraph (ii) refers to licensed child care agencies and sub-
paragraph (iii) refers to DCF. This likely is a simple drafting error and 
most if not all courts have ignored the change. However, if chal-
lenged, counsel should argue that the court has equitable authority 
to grant temporary custody to an individual. 

Although the statute requires that the court conduct a study of the home prior to 
granting temporary custody to an individual, see G.L. c. 119, § 26(b)(2)(i), the 
courts are inconsistent in interpreting this clause. Some judges will adjourn the 
seventy-two-hour hearing pending an informal home study by a probation offi-
cer, guardian ad litem, or court investigator. Other judges may grant temporary 
custody based solely on the testimony of the potential custodian, a review of 
criminal offender records for any adults living in the home, and a check for any 
prior DCF involvement. 

Practice Note 
In Adoption of Irene, the Appeals Court criticized the judge for grant-
ing temporary custody to the child’s grandmother after a termination 
trial without a home study. Adoption of Irene, 54 Mass. App. Ct. 613, 
620–21 (2002). However, Irene can be distinguished because it 
concerned an order entered after a trial on the merits where there 
was ample time to conduct a home study of the grandmother. Coun-
sel should argue that, given the emergency nature of the seventy-
two-hour hearing, the court should be permitted to place the child in 
the temporary custody of a relative or family friend without a home 
study or while a home study is pending. 

The court may also grant custody to a previously noncustodial parent under 
G.L. c. 119, § 26(b)(2)(i). (But see the Practice Note above regarding the 2008 
amendments.) If the previous noncustodial parent is a father whose paternity has 
not been established, or if there is a current Probate and Family Court order 
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granting custody to the other parent, counsel should advise the client about the 
steps necessary to establish paternity or seek modification of the Probate and 
Family Court order. See Chapter 19, Collateral Family Law Proceedings in the 
Juvenile Court and the Probate and Family Court. 

If the previous noncustodial parent or other proposed custodian lives in another 
state, counsel must be familiar with the Interstate Compact on the Placement of 
Children (ICPC). See G.L. c. 119, App. § 2-1 et seq.; 110 C.M.R. § 7.500 et seq. 
Under the ICPC, neither DCF nor the court may place a child in another state 
until the receiving state has completed a home study and approved the place-
ment. See ICPC, Art. III. This rule applies to placement with relatives, family 
friends, and even parents. See ICPC Regulation No. 3(1). However, the ICPC 
does not apply if the court transfers custody directly to a previous noncustodial 
parent and “the court does not have evidence before it that such parent is unfit, 
does not seek such evidence, and does not retain jurisdiction over the child after 
the court transfers the child.” See ICPC Regulation No. 3(6)(b). Because obtain-
ing a home study through the ICPC is an extremely lengthy process, counsel 
seeking an order of custody with an out-of-state parent in another state must try 
to negotiate a resolution of the petition in such a manner to avoid application of 
the ICPC. One approach, if the parties all agree, is to continue the seventy-two-
hour hearing while the parent seeks an order of custody from the Probate and 
Family Court. If the Probate and Family Court grants the order, the care and 
protection petition can be dismissed. Alternatively, counsel may challenge the ap-
plication of the ICPC to parents on constitutional and statutory grounds. For a fur-
ther discussion of the Interstate Compact, see Chapter 20, Permanency Planning. 

§ 3.6.6 Reasonable Efforts Certification 

Whenever the court transfers custody of a child to DSS (and every year thereaf-
ter), it must certify that “continuation of the child in his home is contrary to his 
best interests. . . .” See G.L. c. 119, §§ 24, 29B, 29C. The court must also deter-
mine whether DSS made reasonable efforts to prevent or eliminate the need for 
removal from the home. G.L. c. 119, §§ 24, 29B, 29C. The court’s certification 
and determinations must be in writing and must include the basis for its deci-
sions. See G.L. c. 119, § 29C. See Exhibit 3E, Reasonable Efforts/Initial Cus-
tody and Contrary to the Welfare Certification Forms, at the end of this chapter. 
The court’s decision generally is pro forma and rarely, if ever, is there any formal 
hearing or argument on this issue by the parties. 

However, there are occasions where counsel should consider arguing against a 
reasonable efforts determination by the court. Although a finding that DSS did 
not make reasonable efforts to prevent removal would not bar the court from 
giving custody to DSS, it may have some advantages nevertheless. First, the 
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Department will not receive federal reimbursement for the child’s foster care 
placement, see 45 CFR § 1356.21(b)(1)(ii), and this may spur DSS to pursue 
more vigorous reunification efforts. Second, counsel may use the “no reasonable 
efforts” finding as the basis for an abuse of discretion motion seeking particular 
services for the parent or child. Third, the finding may shift some of the court’s 
focus to DSS’s shortcomings in providing services to the family and away from 
the parents’ conduct. 

If there are services that would have eliminated the need for removal, counsel 
should consider asking for a finding that DSS failed to make reasonable efforts. 
For example, if a parent left his or her child home unsupervised because the par-
ent needed to work and did not have after school child care, counsel can argue 
that DSS should have provided that service. Alternatively, a child might be able 
to remain home with a cognitively limited parent if DSS provided a parent aide. 
On occasion, DSS will argue that at the moment of removal there were no ser-
vices that reasonably could have permitted the child to stay home. However, 
particularly if the family was known to DSS for some time before it filed the 
petition, counsel can argue that DSS had the opportunity but failed to provide 
services to keep the family together. 

Judges generally prefer not to enter a finding that DSS has failed to make rea-
sonable efforts because they do not want DSS to lose federal funds. Moreover, a 
finding that DSS failed to make reasonable efforts prior to removal of the child 
from his or her parents’ custody has the most severe consequences because it 
bars DSS from ever receiving federal reimbursement for the child’s placement. 
See 45 CFR § 1356.21(b)(1)(ii). (A finding that DSS failed to make reasonable 
efforts toward accomplishing the child’s goal at a permanency hearing may be 
“cured” and the funds restored. See 45 CFR § 1356.21(b)(2)(ii).) 

§ 3.6.7 Findings and Appeal 

Absent dismissal of the petition, a decision at a seventy-two-hearing does not 
end the litigation or finally determine the rights of the parties. Therefore, an ap-
peal of the decision at this stage is considered interlocutory. An aggrieved party 
may seek relief by filing a petition with the single justice of the Supreme Judi-
cial Court under G.L. c. 211, § 3. The aggrieved party must demonstrate a “sub-
stantial claim” that a “substantive right” has been violated and that there is no 
other effective remedy available. See, e.g., Care & Prot. of Zita, 455 Mass. 272, 
278–80 (2009); Care & Prot. of Sophie, 449 Mass. 103–05 (2007) (citing 
Planned Parenthood League v. Operation Rescue, 406 Mass. 701, 706–08 
(1990)). See Chapter 12, Interlocutory Relief. 
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Due to busy court schedules and time constraints, juvenile court judges rarely 
issue written findings after a seventy-two-hour hearing. If counsel is considering 
an interlocutory appeal, counsel should request written findings immediately 
upon the conclusion of the hearing. Because proceedings are typically recorded 
on cassettes, counsel should also request the cassette tape number as well as the 
start and end numbers for each day of the hearing from the clerk to facilitate 
transcription. See Juv. Ct. Standing Order 2-04. 

§ 3.7 PREPARING FOR THE SEVENTY-TWO-
HOUR HEARING 

Given the significance of the seventy-two-hour hearing and the limited prepara-
tion time, it is critical that if counsel accepts the appointment, he or she is able to 
commit at least the next three days to investigation and preparation for the hearing. 
At a minimum, good preparation includes the following: 

• reviewing the affidavit and contacting the DSS social worker; 

• obtaining and reviewing the 51A and 51B reports; 

• conducting an initial client interview and any follow up as needed; 

• contacting DSS’s witnesses; 

• identifying and preparing potential witnesses (including experts 
as necessary); 

• gathering documentary evidence; 

• preparing motions in limine and identifying other evidentiary ob-
jections; 

• developing a theory of the case and presentation strategy; and 

• determining the position of all other parties and whether there is 
room for negotiation. 

See Exhibit 3J, Checklist for Temporary Custody Hearing. Some of these tasks 
will be discussed in detail below. Other tasks receive more attention in other 
chapters. For example, the chapter on trial preparation and conduct reviews tips 
for preparing witnesses. The chapters on evidence and privileges discuss specific 
types of evidentiary objections and provide sample motions in limine. The chap-
ter on experts reviews the steps for obtaining, presenting, and objecting to expert 
opinion. 
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§ 3.7.1 Reviewing the Affidavit and Contacting 
the Caseworker 

Most courts will fax the affidavit or petition letter filed by the DSS social work-
er to counsel along with the notice of appointment. There is no uniform re-
quirement or format for the affidavits. They vary greatly in length and detail 
depending upon the circumstances that led to the removal of the children and the 
length of time DSS has been involved with the family. Typically, the affidavit 
provides the following information: the reason for filing, the alleged risk to the 
child, the social worker’s name, the names and addresses of the parents, the 
names and ages of the children, and a brief history of DSS’s involvement, if any. 

Good preparation begins with contacting the DSS social worker who filed the 
petition. Depending upon the case, this may be a hotline worker, a 51B investi-
gator, or an ongoing social worker assigned to the family. In the initial conversa-
tion with the social worker, counsel should, at a minimum, do the following: 

• verify the client’s name, address, and telephone number; 

• determine the client’s primary language and proficiency in English; 

• clarify all information regarding the allegations; 

• clarify any statements made by the children and/or parents; 

• determine whether there is prior DSS involvement and the nature 
of that involvement; 

• identify additional DSS staff, collaterals, or other persons who may 
have relevant information about the case; and 

• determine whether relatives or family friends have been considered 
as potential caretakers for the child. 

When speaking with the DSS social worker, counsel should also determine what 
documents are contained in the DSS file. If the family has a long history with DSS, it 
may not be feasible (or practical) to obtain and review the entire file. At a minimum, 
however, counsel should ask the social worker or the DSS attorney to fax any 51A 
and 51B reports, assessments, and the current service plan, if one exists. 

Practice Note 
Counsel’s ability to communicate directly with certain DSS employees 
may be limited by Mass. R. Prof. C. 4.2, which prohibits attorneys 
from communicating directly with a party who is represented by 
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counsel. When the party is an organization, the rule prohibits com-
munications only with current employees who exercise managerial 
responsibility in the matter, are alleged to have committed the 
wrongful acts at issue in the litigation, or who have authority to make 
decisions about the litigation. See Mass. R. Prof. C. 4.2, cmt. [4]; 
see also Messing, Rudavsky & Weliky v. President & Fellows of 
Harvard College, 436 Mass. 347, 354 (2002). Although the DSS so-
cial worker assigned to the case generally would not fall under this 
definition, the supervisor and other more senior managers most 
likely do. The best approach is to ask the DSS attorney for permis-
sion to communicate directly with those individuals. If the DSS attor-
ney refuses, counsel may argue that the prohibition on communica-
tion does not apply here because Rule 4.2, cmt. [1] provides an ex-
ception for “the right of a party to a controversy with a government 
agency to speak with government officials about the matter.” See al-
so ABA Formal Ethics Opinion 97-408. However, even if Rule 4.2 
does not bar counsel from attempting to speak directly with a DSS 
employee, the DSS lawyer may advise the employee not to speak 
with opposing counsel. See Rule 3.4, cmt. [4]. If necessary, counsel 
may ask the court for permission to communicate directly with DSS 
employees, see Rule 4.2, cmt. [7], although, as a practical matter, this 
may be difficult to accomplish prior to the seventy-two-hour hearing. 

§ 3.7.2 Initial Client Interview 
Whether representing a child or a parent, counsel must meet with the client in 
advance of the seventy-two-hour hearing. If despite diligent efforts counsel is 
unable to contact the client before the hearing, counsel should request a continu-
ance See § 3.7.6(d), below, for a discussion of continuances. During the initial 
interview, counsel must explain his or her role, the nature of the proceeding and 
the applicable laws, investigate the allegations, determine the client’s position, 
begin to develop a theory of the case, and devise the presentation strategy. The 
interview itself will vary depending on whether the client is a parent or child, 
and the child’s age. If the client does not speak English, and if counsel is not 
proficient in the client’s language, counsel will need to locate a suitable inter-
preter. For a further discussion about non-English speaking clients, see Chapter 
22, Special Considerations in Representing Parents. 

Before discussing the allegations, counsel should explain what his or her role in 
the case is and how counsel was appointed. Many clients, both parents and chil-
dren, are overwhelmed by what is happening to their family and initially have 
difficulty distinguishing the role of counsel from other “state actors,” such as 
social workers and probation officers. Counsel must also explain to the client the 
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rules and limits governing attorney-client confidentiality. For a further discus-
sion about communicating with child and parent clients, see Chapter 22, Special 
Considerations in Representing Parents, and Chapter 23, Special Considerations 
in Representing Children. 

In addition, counsel must explain the nature and process of the court proceed-
ings. This includes what has already happened, i.e., removal of the child and the 
alleged basis for the removal, and what will happen in the immediate and long-
term future, including a description of the client’s rights, the legal standard, and 
the approximate time frame for the various stages of the proceeding. If there is a 
potential for criminal charges to be filed against a client, this should be discussed 
as well. Counsel must also explain the rules governing the court’s determination of 
indigency and assessment of the $150 counsel fee. See G.L. c. 211D, § 2A. 

Counsel must also explain the existence of and the limits to the various privi-
leges attached to the client’s communications with social workers, therapists, 
and other treatment providers. See Chapter 9, Privilege and Confidentiality. The 
client may have already provided releases to DCF or the Juvenile Court proba-
tion department. Counsel should discuss with the client the need to revoke all 
releases. Counsel should consider providing this information to the client in 
written form. Sample introductory letters can be found at Exhibits 3K and 3L. 

When reviewing the allegations and circumstances surrounding the removal 
with the client, it is important to clarify all the facts from the client’s perspec-
tive, as well as obtain a more complete picture of the client’s life. The progres-
sion of the interview will vary, depending on the client’s level of crisis, the 
number of questions asked, and the client’s experience with DCF and the legal 
system. Because each case is different, it is impossible to set up a framework for 
every interview. Counsel may find it helpful to prepare an outline in advance of 
the meeting so that all necessary information is eventually procured from the 
client. 

When representing a parent, counsel must determine whether the client has any 
witnesses that should be called at the seventy-two–hour hearing, either regarding 
the specific allegations or the parent’s ability to care for the child in general. 
Counsel should also determine whether the client can obtain helpful documents, 
such as reference letters from an employer, certificates of completion from par-
enting classes, negative drug screen results, letters from pediatricians, children’s 
report cards, or letters from service providers. Regardless of their formal admis-
sibility, documents of this type demonstrate to DCF and to the court that the 
client has the ability to provide care for the child and to cooperate with service 
providers, which may assist with negotiations or help to narrow the issues if 
there is a contested hearing. To formally admit this information into evidence, 
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counsel will need to obtain a stipulation from other counsel or subpoena the wit-
nesses and records directly. 

Counsel should describe the seventy-two–hour hearing process in detail to the 
client, including the standard of proof, who will be present, the layout of the 
courtroom, and what the anticipated testimony and evidence will be. Counsel 
should explain that the hearing may not conclude on the first scheduled date and 
that the client may need to return to court for further hearing dates before the 
judge makes his or her decision. 

The client should be advised of the various alternatives at this stage of the pro-
ceeding, including advocating for the child’s return, presenting a relative or fam-
ily friend as an alternative custodian to DSS, stipulating to DSS custody with 
certain conditions if this is an option, or waiving his or her right to a seventy-
two–hour hearing. Counsel must advise the client of the likelihood of achieving 
the various alternative outcomes and reiterate that the decision regarding how to 
proceed is ultimately the client’s to make. 

Counsel should inquire about family members or friends with whom a child 
might live because keeping children with family members, friends, or neighbors 
with whom the child is familiar can reduce the trauma of removal. In addition, 
placing the child within his or her community where he or she can continue to 
attend the same school, see friends, participate in familiar activities, and receive 
medical and other care from the same service providers also minimizes the 
trauma of removal. 

§ 3.7.3 Review Probation Records 

Counsel should review any records in the files of the probation department. Pro-
bation officers are required to complete a standard intake form in each care and 
protection case to obtain basic information about the child and financial infor-
mation about the parents. See Standards for Care and Protection Cases for Pro-
bation Officers of the Juvenile Court Department 1:02. The Standards also re-
quire the probation officer to conduct a CORI check on the parents and any oth-
er people living in the home. See Juv. Ct. Probation Officer Standards 1:04. The 
standards are at Exhibit 5M. 

§ 3.7.4 Special Issues in Representing Children 

The first meeting with a child client will typically occur at the child’s placement. 
This may be an emergency foster home, a temporary shelter, or the home of a 
relative or family friend. Counsel should obtain the address and phone number 
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of the placement from the DSS social worker or the DSS attorney and then call 
the placement to schedule a visit. Counsel can obtain valuable information sim-
ply by observing the child in the placement and the caregivers’ interactions with 
the child. However, it is essential that at some point during the visit, counsel 
meet privately with the child client outside the presence of the foster parents or 
others present at the placement. In the rare situation where the child is living at 
home with his or her parents, counsel must be aware of the prohibition on com-
municating with a represented party without first obtaining permission from the 
party’s attorney. See Mass. R. Prof. C. 4.2. 

The purpose of the initial meeting with a child client is the same as with a par-
ent, however, counsel must communicate using language that is appropriate to 
the child’s age and development and describe the proceeding using simple terms 
and concepts. It is helpful to ask the child to paraphrase or repeat back what has 
been said to ensure that the child understands what is being discussed. It is child 
counsel’s job to explain the proceeding to the highest level of understanding that 
the child’s maturity, cognitive development, and level of education allow. See 
CAFL Perf. Stds. 1.5 and 1.6. See Chapter 23, Special Considerations in Repre-
senting Children, and Chapter 25, Clinical Issues in State Intervention Cases, for 
further discussions on communicating with child clients. 

As with adult clients, counsel must explain to the child the nature of the pro-
ceedings, including what has already happened and what is likely to happen in 
the foreseeable future and long-term. Child’s counsel should never assume that 
the social worker or a foster parent has already explained to the child why he or 
she was removed from the home and what is going to happen to him or her in 
the future. Even when the social worker and/or foster parent have explained this 
information to the child, child’s counsel must ensure the child fully and accurately 
understands the nature of the proceeding as well as his or her rights. 

One of the greatest challenges for child’s counsel is determining if the child 
supports or opposes removal from home. As with an adult client, counsel must 
represent the child’s stated position. The ethical rules and CAFL Performance 
Standards provide two limited exceptions: if the child is too young to communi-
cate a position, or if the child is not capable of making an adequately considered 
decision and the child’s stated position would put him or her at risk of substan-
tial harm. See Mass. R. Prof. C. 1.14; CAFL Perf. Std. 1.6; see also Care and 
Protection of Georgette, 439 Mass. 28 (2003). This issue is fully discussed in 
Chapter 23, Special Considerations in Representing Children. 

When trying to elicit the child’s views about the matter, counsel must always 
explore the reasoning behind the child’s stated wishes. For example, a child may 
express a desire to go home but, upon further questioning, it may also become 
apparent that the child is actually happy in his current placement, but is worried 
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about a parent who suffers from a mental illness or is in an abusive relationship. 
In that situation, counsel can then discuss with the child the various options to 
protect the parent without the child placing himself or herself at risk by return-
ing home prematurely. Another child may say he or she wants to stay in foster 
care but, after further discussion, the child may clarify that he or she only wants 
to stay for a short time. Counsel must explain that removal from the home is 
indefinite and that the child will not be able to decide when to go home. Even if 
the child expresses a desire to return home, counsel should always ask the child 
client if there are any family members or other adults with whom the child might 
want to live temporarily in the event that he or she cannot go home right away. 

§ 3.7.5 Developing a Theory of the Case 

When advocating for a child’s return of custody to his parents, counsel should 
remember that the affidavit is filed to support the petition for removal and pro-
vides information with that objective. It is counsel’s job to discover what was 
excluded and highlight that information to the extent it bolsters the client’s posi-
tion. For example, when interviewing the DSS social worker and witnesses in 
preparation for the seventy-two–hour hearing, counsel should inquire about in-
formation favorable to the parent. The attorney must be prepared to elicit testi-
mony from the social worker and witnesses that is sympathetic and humanizes 
the parent. Counsel may also need to discredit the DSS social worker and other 
witnesses by questioning their expertise and/or level of experience or their 
commitment to working with the family. One strategy is to demonstrate that the 
DSS social worker did not offer adequate services to the family by pointing out 
that the service plan tasks are not tailored to meet the family’s needs. Another 
strategy is to demonstrate that the DSS investigator conducted an incomplete in-
vestigation by failing to interview all witnesses with relevant information per-
taining to the 51A allegations. 

Counsel should be prepared to respond to each issue or concern raised and to 
present the facts to the court in the best light for the client. Examples of this 
strategy include demonstrating that the problems result from a recent develop-
ment (e.g., temporary homelessness); the situation is not as severe as DSS al-
leges (e.g., the house may be messy, but the children go to school clean every-
day); the situation can be ameliorated with some assistance (e.g., the electricity 
was shut off due to nonpayment); the situation has been corrected (e.g., mother 
located an affordable babysitter so the children are no longer left alone while she 
is at work). When considering the theory of the case, counsel should keep in 
mind that the Department’s obligation is to first make reasonable efforts to pre-
serve the family. If there are services that would obviate the need for removal, 
such as child care or housing assistance, counsel should be prepared to introduce 
evidence on that issue. 
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When advocating in support of removal on behalf of a child client, the theory of 
the case may be outlined in DSS’s affidavit. Nonetheless, counsel must conduct 
a thorough investigation of the allegations and be prepared to introduce evidence 
to support them. Child’s counsel should not rely on DSS to present the child’s 
case, but should instead be prepared to examine the DSS witnesses, call addi-
tional witnesses on the child’s behalf if appropriate, and offer any additional 
documentation helpful to the child’s case. It is also important to remember that, 
although the child may be aligned with DSS in supporting removal from the 
parents’ custody, the child may oppose DSS custody in favor of custody to a 
relative or family friend. In this event, child’s counsel may work cooperatively 
with DSS on part of the case, while working independently or perhaps coopera-
tively with parents’ counsel on other parts of the case. 

§ 3.7.6 Litigation Strategies 

In developing a strategy for the seventy-two–hour hearing, the client must decide, 
with the advice of counsel 

• whether to testify; 

• whether to present alternative custodians; 

• whether to enter into an agreement; 

• whether to seek a continuance; and 

• whether to waive the hearing. 

Each of these will be discussed in turn. 

(a) Determining Whether the Client Should Testify 

The decision whether or not a client will testify remains with the client. Counsel 
should evaluate the information the client can present and weigh the benefits of 
the testimony against the potential harm. If representing a parent, counsel must 
consider the potential harm if the client fails to testify because it is unlikely the 
court will return custody of a child to a parent who does not testify. Finally, DSS 
may call the parent as its own witness, and the parent must be prepared for that 
possibility. 

Whenever a parent has criminal charges pending or there is a possibility that the 
parent will be charged criminally, counsel must explain to the client that he or 
she has a Fifth Amendment right not to testify, but the judge can draw a negative 
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inference if the client chooses not to. See Care and Protection of Quinn, 54 
Mass. App. Ct. 117, 121 (2002). The client must also be informed that if he or 
she does elect to testify at the seventy-two–hour hearing, the client’s testimony 
may be used against him or her in any subsequent criminal proceeding. Al-
though the decision remains with the client, counsel should be wary of allowing 
a parent to testify when criminal charges are pending or imminent. Whenever 
possible, counsel should consult with the client’s criminal defense attorney if 
one has been appointed before the date of the seventy-two–hour hearing. See 
Chapter 22, Special Considerations in Representing Parents, for a further discus-
sion of concurrent criminal charges. 

If the client decides to testify, counsel must prepare him or her as thoroughly as 
possible given the limited time frame. At a minimum, counsel should review the 
questions the client will be asked on direct examination and also review antici-
pated cross-examination questions with the client. In addition, counsel should 
address the client’s courtroom appearance and demeanor, including describing 
the courtroom and the order of questioning, discussing how the client should 
dress and behave in the courtroom, and developing strategies to assist the client 
with remaining calm during the proceeding. See Chapter 13, Trial Preparation 
and Conduct, for further tips on preparing clients to testify. When considering 
whether or not to call a child as a witness, counsel for the child should assess the 
potential harm to the child from testifying, consult the child’s therapist, if any, 
and determine whether or not the evidence can be presented to the court in an-
other manner. See Chapter 13, Trial Preparation and Conduct, for a discussion of 
alternate methods for taking the child’s testimony. 

If a client informs the attorney that he or she intends to lie to the court, or if 
counsel knows that the client’s intended testimony is false, counsel must advise 
the client that, as an officer of the court, counsel cannot allow the client to com-
mit perjury. See Mass. R. Prof. C. 1.6 and 3.3. See Chapter 22, Special Consid-
erations in Representing Parents, for a further discussion about perjury. 

(b) Alternative Custodians 

Once a child is placed in foster care, the Department is required to immediately 
search for relatives or other adults with whom the child has a significant rela-
tionship to determine whether placement with that person would be in the child’s 
best interest. See G.L. c. 119, § 23(c). In addition, federal law now requires that 
within thirty days of removal, DCF must “exercise due diligence” to identify 
and notify all adult relatives (including those suggested by the parents) that the 
child has been removed from the parent’s custody and the options available un-
der state law for the relative to care for the child. See 42 U.S.C. § 671(a)(29), as 
amended by Pub. L. No. 110-351 (2008). 
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The Department must also identify any siblings or half-siblings and attempt to 
place the children in the same foster home if it is in their best interests. See 
G.L. c. 119, § 23(c). 

Generally, there are two ways relatives or family friends can care for children 
removed from their parent’s custody: request that temporary custody be granted 
to them at the seventy-two–hour hearing; or apply to become DCF foster parents 
for the child. See Care and Protection of Manuel, 428 Mass. 527, 533 (1998). 
There are many advantages and disadvantages of the two alternatives that must 
be carefully considered by counsel for both parents and children before deciding 
which alternative to pursue. 

Practice Note 
A third alternative is for the relative or family friend to file a guardian-
ship petition and request temporary guardianship. See G.L. c. 190B, 
§ 5-201. However, this is less common at the seventy-two-hour hear-
ing stage as the Juvenile Court can grant temporary custody to the 
proposed caregiver under the care and protection statute. See 
G.L. c. 119, §§ 24, 26. See Chapter 19, Collateral Family Law Pro-
ceedings in the Juvenile Court and the Probate and Family Court, 
for a discussion about guardianships. 

First, the child can often be placed more quickly with a relative if the court 
grants temporary custody directly to the relative. In some instances, DCF will 
not place the child with a relative or family friend until it completes a home 
study of the family as prospective foster parents. See 110 C.M.R. § 7.108. The 
home study process often takes weeks, if not months, to complete and, during 
this time, the child will be placed with a foster family that the child does not 
know. In contrast, the court may grant custody after a hearing without need for a 
formal home study or the court may grant a short continuance of the hearing 
while a juvenile court probation officer, a guardian ad litem, or court investiga-
tor conducts an abbreviated investigation. 

Another advantage to requesting that the court grant temporary custody directly 
to a relative or family friend is that the court may be able to do so in situations 
where DCF cannot or will not approve the person as a foster parent. The De-
partment regulations contain numerous requirements for foster parents. See 110 
C.M.R. §§ 7.100–7.108, 18.00 et seq. Factors such as prior DCF involvement, 
conviction of certain crimes, an inadequate number of bedrooms, an insufficient 
amount of square feet in the home per child, and the presence of certain types of 
dogs, among others, are all grounds for disapproval of an application to become 
a DCF foster parent. Counsel must be familiar with the DCF requirements for 
approving foster homes and advise the client accordingly regarding prospective 
family members and friends interested in caring for the child. 
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Practice Note 
Federal law now permits DCF on a case-by-case basis to waive a 
foster parent licensing requirement for a relative placement, as long 
as the requirement is unrelated to safety. See 42 U.S.C. § 671(a)(10), 
as amended by Pub. L. No. 110-351 (2008). 

A third advantage to requesting that the court grant temporary custody directly 
to a relative or family friend is that the custodian rather than DSS has authority 
to make decisions about the child’s medical care, education, and other matters. 
See G.L. c. 119, § 21. Moreover, once the court grants custody to a qualified 
individual, DSS cannot remove the child from the custodian’s home without a 
subsequent court order. In addition, although the court can enter orders restrict-
ing visitation, relatives and family friends typically allow more liberal visitation 
between parents and children than DSS will allow. In cases where the custodian 
does not have a good relationship with the parent, the court can issue visitation 
orders to prevent the custodian from unreasonably interfering with contact be-
tween the parent and the child. Depending upon the parents’ relationship with 
the third party custodian, it may be best to negotiate visitation directly with the 
caregiver and limit the involvement of DSS or the court. 

A fourth advantage to requesting that the court grant temporary custody directly 
to a relative or family friend is that siblings are more likely to remain together. 
Once DSS obtains custody of the child, it has the authority to determine where 
and with whom the child will live subject to review by the court under the abuse 
of discretion standard. See Care and Protection  of Jeremy, 419 Mass. 616, 623 
(1995). Although DSS regulations provide a preference for keeping siblings to-
gether, see 110 C.M.R. § 7.101(e), this does not always occur. 

A final notable advantage to requesting that the court grant temporary custody 
directly to a relative or family friend is that this type of custody order does not 
trigger the statutory time frames that may lead to an eventual termination of pa-
rental rights after custody of a child is transferred to DSS. For example, perma-
nency hearings are not required for children who are not in DSS custody. See 
G.L. c. 119, § 29B. Similarly, the requirement that DSS initiate a petition to ter-
minate parental rights after fifteen months applies only if DSS has custody of 
the child. See G.L. c. 119, § 26(b); G.L. c. 210, § 3. 

Despite the advantages, there are also drawbacks to this arrangement. Granting 
custody directly to a relative or family friend increases the potential for conflict 
between the custodian and the parent. Also, DSS will not provide financial sup-
port in terms of foster care payments to the custodian. Although the custodian 
can apply directly to the Department of Transitional Assistance for benefits on 
behalf of the child, the monthly payment is less than the amount DSS pays to 
foster parents. In addition, DSS may provide fewer services to children and 
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families when it does not have custody and, consequently, it may be more diffi-
cult for the parent and child to be reunited. 

Conversely, when DSS is awarded custody by the court and places the child with 
a relative or family friend as an approved foster home, DSS will assist the care-
giver financially by providing foster care payments. In addition, if DSS has cus-
tody of the child it is more likely to provide services to the parents, the child, 
and the caregivers consistent with DSS’s goal for the child. Moreover, if there 
are safety concerns, DSS will supervise visits between the parent and child. Lastly, 
DSS can act as a buffer between the parents and caregiver if the relationship 
deteriorates. 

(c) Stipulations 

Counsel should consider negotiating a temporary stipulation in lieu of a seventy-
two–hour hearing if a parent is prepared to forego an immediate return of cus-
tody in order to obtain needed services, if it is clear that a parent will not prevail 
based on the facts, or if DSS is prepared to return the child to the parents’ cus-
tody subject to certain conditions. For example, in a case where the issue is a 
parent’s failure to protect the child from abuse by the other parent or a signifi-
cant other living in the home, the parties may stipulate to return custody to the 
nonabusive parent provided he or she separates from the abusive partner and 
maintains an active restraining order. 

Another common stipulation is one that grants temporary custody to DSS with 
an agreement for return of the child to the parents’ custody once certain condi-
tions are met. For example, the mother of a child testing positive at birth for 
illegal substances may waive her right to a seventy-two–hour hearing on the 
condition that DSS returns custody of the child to her once she enters a residen-
tial substance abuse treatment program for mothers and their children. However, 
prior to entering a stipulation of this type, counsel must be certain that the spe-
cific program exists, that the client meets eligibility requirements, and that the 
program has, or expects to have, an opening for the mother and child within a 
reasonable time frame. 

Sometimes the court will encourage the parties to reach an agreement to avoid 
the need for a contested evidentiary hearing. Counsel should be aware that the 
Appeals Court has cautioned judges against this practice because of the risk that 
the judge will lose impartiality or create the appearance that the judge has de-
cided the matter before hearing all the evidence. See Adoption of Tia, 73 Mass. 
App. Ct. 115 (2008), review denied, 453 Mass. 1101 (2009). 
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When considering any type of stipulation at the seventy-two–hour hearing stage, 
counsel should be careful to tailor the conditions to address the immediate prob-
lem. Counsel should be wary of including too many conditions because the stip-
ulation will be entered as an order of the court and the client will be expected to 
comply with all terms of the order. Counsel should also make sure the conditions 
are specific and narrow, as vague or overly broad conditions such as “the parent 
will cooperate with DSS” leave too much room for subjective opinions. Stipula-
tions with too many conditions or overly broad conditions may set the client up 
for failure, and the client’s failure to meet the conditions of the order will be 
used as evidence against the client at the subsequent hearing on the merits. In 
addition, if a child is placed with a parent by DSS pursuant to a stipulation rather 
than custody returned to the parent, DSS may subsequently remove the child 
from the parent and the parent’s only right to challenge the removal would be a 
hearing to determine whether or not any party violated the terms of the stipula-
tion. The parent would not be entitled to a seventy-two–hour hearing, unless that 
right was specifically retained as a condition of the stipulation. 

The parties can also enter into a stipulation agreeing that the child will be placed 
in the temporary custody of a relative or other qualified individual. If for any 
reason DSS or the court subsequently seeks to remove the child from the legal 
custodian pursuant to G.L. c. 119, § 24, the parents and child have the right to 
notice of, and an opportunity to be heard at, the hearing. See Care and Protec-
tion of Manuel, 428 Mass. 527, 536 (1998). 

When entering into a stipulation at the seventy-two–hour hearing, counsel 
should negotiate for a schedule of parent-child visits and sibling visits if the 
children will not be placed together. Counsel should also use this opportunity to 
negotiate with DSS to provide any specific services to the family needed to ensure 
the success of the agreement or the child’s well-being. 

(d) Continuances 

Counsel should request a continuance if a parent client fails to appear at the sev-
enty-two–hour hearing and service on the parent was not made. A continuance 
may also be requested if a parent has notice of the proceedings but is unable to 
appear through no fault of his or her own, for example, if a parent is hospitalized 
or if a parent is incarcerated and a habeas was not issued. Under the Service-
members Civil Relief Act (SCRA), service members may request a stay of the 
proceedings if they are unable to participate due to their military service. 50 
U.S.C. § App. §§ 521–522. For more information about the SCRA, see 
http://www.abanet.org/legalservices/lamp. 
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If the client’s whereabouts are unknown, counsel may request that the client’s 
right to a seventy-two–hour hearing be reserved in the event the client subse-
quently appears, however, this request may not be granted. If the request is de-
nied and counsel subsequently learns that the client had a valid reason for not 
appearing (i.e., the client was hospitalized or incarcerated), counsel may seek 
reconsideration. In some instances, counsel may not receive notification of his 
or her assignment in time to prepare adequately for the hearing or to subpoena 
the necessary witnesses or documents. When this occurs, counsel should advise 
the client and, if the client consents, request a short continuance of the seventy-
two–hour hearing. Before doing so, counsel and the client must determine that 
the benefits of a continuance outweigh the prejudice of not going forward with 
the hearing as scheduled. Counsel should be mindful that the continuance will 
also afford DSS additional time to gather evidence and prepare for the hearing. 

In past practice, parents sometimes reserved their right to a seventy-two–hour 
hearing when they could not immediately take custody of the child, but hoped to 
be able to do so in the near future. However, in Care and Protection of Perry, 
the Supreme Judicial Court rejected this practice. Care and Protection of Perry, 
438 Mass. 1014, 1014 (2003). In Perry, the mother appealed the judge’s denial 
of her request via counsel to reserve her right to a seventy-two–hour hearing 
after the mother failed to appear at the hearing because she had voluntarily ad-
mitted herself into a detoxification program. Care and Protection of Perry, 438 
Mass. at 1014. Although the Supreme Judicial Court dismissed the appeal as 
moot, it expressly approved the judge’s decision relative to the seventy-two–hour 
hearing: 

[T]he purpose of a seventy-two hour hearing is to en-
able the judge to determine whether a child will be in 
immediate danger of serious abuse or neglect if re-
turned to his parents or custodian. . . . Such hearings 
should be held as promptly as possible . . . , and con-
tinuances sought by a parent or custodian for the pur-
pose of delaying the proceeding for his or her own 
benefit are properly denied. 

Care and Protection of Perry, 438 Mass. at 1014. However, Perry should not be 
read to limit a parent or child from seeking a short continuance for any other 
reason discussed above. In addition, with the agreement of all the parties, some 
judges will reserve the parents’ and child’s right to a seventy-two–hour hearing 
for up to several months to permit the parties the opportunity to negotiate a reso-
lution of the case. 
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(e) Waiver 

Waiver of the seventy-two–hour hearing should only be considered by counsel 
in very limited circumstances, i.e., where a parent clearly cannot prevail and 
introduction of evidence against the parent may do more harm than good or 
where a parent is incarcerated for a significant length of time. Even in those sit-
uations, a parent may nonetheless have a position at the seventy-two–hour hear-
ing in support of custody being returned to the other parent or in support of an 
alternative custodian to DSS. In many cases, clients have little to lose by going 
forward with the hearing. If a parent does wish to waive the hearing, the judge 
typically conducts a colloquy to ensure that the client’s decision was voluntarily 
and intelligently made. Some courts require a written stipulation signed by the 
parties waiving the seventy-two–hour hearing. In cases where both parents 
waive the hearing, the child has a right to proceed with the hearing to propose an 
alternate custodian to DSS. See Care and Protection of Manuel, 428 Mass. 527, 
535 (1998). 

§ 3.8 INITIATION OF PROCEEDINGS UNDER 
THE INDIAN CHILD WELFARE ACT 

The Indian Child Welfare Act (ICWA), 25 U.S.C. § 1901 et seq., was enacted by 
Congress in 1978 in response to the large proportion of Native American chil-
dren nationwide removed from their birth families and placed in non-Native 
American homes. 25 U.S.C. § 1901; Mississippi Band of Choctaw Indians v. 
Holyfield, 490 U.S. 30 (1989); see also B.J. Jones, “The Indian Child Welfare 
Act: The Need for a Separate Law” (available on the American Bar Association 
Web site at http://www.abanet.org/genpractice/compleat/f95child.html). ICWA’s 
purpose is threefold: 

• to protect the rights of Native American children to maintain ties 
to their family and tribe; 

• to protect the rights of Native American parents to the custody of 
their children; and 

• to protect the integrity and future of Native American tribes. 

See 25 U.S.C. § 1902; Adoption of Arnold, 50 Mass. App. Ct. 743, 748 (2001). 
ICWA creates unique rights for eligible children, parents, and tribes that signifi-
cantly alter state and federal requirements for placing children in foster care and 
terminating parental rights. See 25 U.S.C. § 1901 et seq. See Appendix A, Child 
Welfare Proceedings Under the Indian Child Welfare Act. 
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§ 3.8.1 Who Is an “Indian Child” Under ICWA? 

ICWA applies if the child meets the definition of an “Indian child,” defined as 
one who is either a member of a federally-recognized Indian tribe or who is eli-
gible for membership and is the biological child of a member. See 25 U.S.C. 
§ 1903(4), (8). There are two federally recognized tribes in Massachusetts, the 
Wampanoag Tribe of Gay Head (also knows as the Aquinnah Wampanoag) and 
the Mashpee Wampanoag Tribe. However, a child living in Massachusetts may 
be a member of, or be eligible for membership in, a tribe in another state. It is up 
to the tribe to decide whether the child is a member of the tribe or eligible for 
membership. See Bureau of Indian Affairs, Guidelines for State Courts; Indian 
Child Custody Proceedings, 44 Fed. Reg. 67,584 (Nov. 26, 1979) (hereinafter 
ICWA Guidelines). To determine whether a child’s tribe is federally recog-
nized, counsel may consult the U.S. Bureau of Indian Affairs Web site at 
http://www.doi.gov/bia. The Web site also contains the names and contact in-
formation for each tribe to whom notice of legal proceedings involving the child 
must be provided under ICWA. 

§ 3.8.2 Right to Notice and Intervention; 
Jurisdictional Requirements 

As soon as DSS knows or has reason to know that the child in its custody is an 
Indian child, it must give notice of the proceeding to the tribe, including notice 
of their right to intervene. 25 U.S.C. § 1912(a). Notice must also be given to the 
child’s parents and Indian custodian, if there is one. 25 U.S.C. § 1912(a); see 
also ICWA Guidelines, § B.5. (An Indian custodian is defined as an Indian per-
son who has custody of the child under law, tribal custom or with the parent’s 
consent. 25 U.S.C. § 1903(6).) Under ICWA, non-Indian parents are also enti-
tled to all of the federal protections of ICWA provided their child is an “Indian 
child” as defined by the statute. 25 U.S.C. § 1903(9). However, an unwed father 
who has not acknowledged or established paternity is not treated as a parent 
under ICWA. 25 U.S.C. § 1903(9). 

If DSS is aware the child is or may be the member of an Indian tribe prior to 
initiating a care and protection proceeding, no hearing may be held until at least 
ten days after the tribe and the parent or Indian custodian have received the re-
quired notice of the proceeding. 25 U.S.C. § 1903(9). The parent or tribe may 
request an additional twenty days to prepare for the hearing. 

Practice Note 
Another section of the statute provides that if state law provides 
greater protections to parents’ rights than ICWA, then the state law 
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controls. 25 U.S.C. § 1921. Thus, if the court gives emergency cus-
tody to DSS under G.L. c. 119, § 24, the parent of an Indian child 
should still have the right to a hearing within seventy-two hours, 
notwithstanding the ten-day waiting period. Presumably, the tribe 
could then request the hearing be reopened so that it can exercise 
its right under ICWA to participate in the proceeding. 

The tribe has an absolute right to intervene in the state court proceeding. 25 
U.S.C. §§ 1912(a), 1911(c). If the child “resides or is domiciled” on an Indian 
reservation or is a ward of the tribal court, the tribe has exclusive jurisdiction 
over the custody proceeding. 25 U.S.C. § 1911(a). For children not living on a 
reservation, the court must transfer jurisdiction of the case to the tribal court if 
requested by the parent or tribe, unless the state court finds there is good cause 
for retaining jurisdiction. The parents may also object to a transfer of the case or 
the tribal court may decline jurisdiction. 25 U.S.C. § 1911(b). A parent or tribe 
must request the transfer promptly after receiving notice of the proceeding. See 
ICWA Guidelines, § C.1. Some situations where the Juvenile Court might find 
“good cause” to retain jurisdiction include the following: 

• the child is over twelve and objects to the transfer; 

• notice was given, but the transfer request was not made promptly 
and the case is at an advanced stage; or 

• it would be an undue hardship to the parties or witnesses to have 
the matter heard by the tribal court. 

See ICWA Guidelines, § C.3. 

Practice Note 
The Wampanoag Tribe of Gay Head currently does not have a tribal 
court. Pursuant to an agreement between the tribe and DSS, Mas-
sachusetts has exclusive jurisdiction over child custody proceedings 
involving this tribe, whether or not the child resides or is domiciled 
on the reservation. 

§ 3.8.3 Emergency Removal 

ICWA permits an Indian child to be removed from his or her parents’ custody on 
an emergency basis where necessary “to prevent imminent physical damage or 
harm to the child.” 25 U.S.C. § 1922; see also ICWA Guidelines, § B.7. 
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§ 3.8.4 Standard of Proof at the Seventy-Two–Hour 
Hearing 

ICWA requires a higher standard of proof before granting custody to DSS at the 
seventy-two–hour hearing. First, the court must find by clear and convincing 
evidence that continued custody by the parent is likely to result in serious emo-
tional or physical damage to the child. 25 U.S.C. § 1912(e). This is higher than 
the preponderance of evidence standard required under state law. Second, the 
evidence must be supported by the testimony of one or more qualified expert 
witnesses. 25 U.S.C. § 1912(e). A qualified expert witness includes the following: 

• a member of the child’s tribe who is recognized by the tribe as 
knowledgeable about tribal customs relating to family organization 
and childrearing; 

• an expert witness with substantial experience in social services 
for Indian families and extensive knowledge about the social and 
cultural standards and childrearing practices of the Indian child’s 
tribe; or 

• “a professional person having substantial education and experience 
in the areas of his or her specialty.” 

See ICWA Guidelines, § D.4. The finding of clear and convincing evidence must 
be made within ninety days of the child’s emergency removal from home. ICWA 
Guidelines, § B.7. 
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Practice Note 
ICWA also imposes a higher evidentiary burden for terminating pa-
rental rights. The Department must prove beyond a reasonable 
doubt that continued custody is likely to result in serious emotional 
or physical damage to the child. 25 U.S.C. § 1912(f). 

Finally, before the court can grant temporary custody to DSS, the Department 
must demonstrate that prior to filing the petition “active efforts have been made 
to provide remedial services and rehabilitative programs designed to prevent the 
breakup of the Indian family and that these efforts have proved unsuccessful.” 
25 U.S.C. § 1912(d). Active efforts “shall take into account the prevailing social 
and cultural conditions and way of life of the Indian child’s tribe.” See ICWA 
Guidelines, § D.2. In making active efforts, DSS must use the resources avail-
able from “the extended family, the tribe, Indian social service agencies and in-
dividual Indian care givers.” ICWA Guidelines, § D.2. 

Unlike the “reasonable efforts” determination required by G.L. c. 119, § 29C and 
federal law, a finding of active efforts is a prerequisite to granting custody to 
DSS. ICWA Guidelines, § D.2. If DSS has not made active efforts with respect 
to an Indian child, the child must be returned home. Courts in other states are 
divided on whether “active efforts” is a higher standard than “reasonable ef-
forts.” Compare E.M. v. State, Dep’t of Health & Soc. Servs., 959 P.2d 766, 768 
(Alaska 1998) (active efforts is a more stringent requirement than reasonable 
efforts); with In re S.B., 30 Cal. Rptr. 3d 726, 736–37 (Cal. Ct. Appeals 2005) 
(active efforts and reasonable efforts are “essentially undifferentiable”). 

If at the seventy-two–hour hearing the parent stipulates to temporary DSS cus-
tody allowing the child to be placed in foster care, ICWA requires that the con-
sent be in writing. 25 U.S.C. § 1913(a). In addition, the judge must certify that 
the terms and consequences of the stipulation were fully explained to, and fully 
understood by, the parent. 25 U.S.C. § 1913(a). Significantly, the parent may 
subsequently withdraw his or her consent to temporary custody, even if in writ-
ing and certified by the court, and the child shall be returned to that parent’s 
custody. 25 U.S.C. § 1913(b). 

Practice Note 
Presumably, if DSS believed a return of custody to the parent at that 
juncture would place the child in imminent physical danger or harm, 
DSS could request an emergency order of custody and a seventy-
two–hour hearing would need to be scheduled. At that hearing, DSS 
would be required to meet the heightened burden of proof under 
ICWA. 
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§ 3.8.5 Placement Preferences 

If the child cannot return home, ICWA mandates that the child be placed in the 
least restrictive, most family-like setting possible to meet the child’s needs. 25 
U.S.C. § 1915(b). In addition, the child must be placed within reasonable prox-
imity to his or her home. 25 U.S.C. § 1915(b). Unless there is good cause to the 
contrary, preference must be given in the following order to a placement: 

• with the child’s extended family (including non-Indian family); 

• a foster home approved by the tribe; 

• an Indian foster home approved by a non-Indian authority; or 

• a residential program approved by the tribe or operated by an Indian 
organization. 

25 U.S.C. § 1915(b). The tribe may establish a different order of preference. 
25 U.S.C. § 1915(c). Good cause to not follow the placement preference may 
include one of the following: 

• the parent or mature child requests a different placement preference; 

• a qualified expert testifies that the child’s extraordinary physical 
or emotional needs require a different placement; or 

• no suitable placement can be found after a diligent search. 

See ICWA Guidelines, § F.3. At a minimum, a diligent search requires contact 
with the tribe’s social service program, a search of all available Indian homes in 
the state, and contact with national Indian placement resources. ICWA Guidelines, 
§ F.3. 

Practice Note 
ICWA also establishes a preference for adoptive placements. 25 
U.S.C. § 1915(a). 

§ 3.8.6 Invalidation of State Court Action 

The parent, child, or tribe may file a motion to invalidate a court order transfer-
ring custody of an Indian child to DSS if any of the provisions of Sections 1911, 
1912, or 1913 have been violated. 25 U.S.C. § 1914. For example, if DSS knew 
or had reason to know that the child was an “Indian child,” but failed to provide 
notice of the proceeding to the tribe, then the parent, child, or tribe could request 
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that the court invalidate the temporary custody order. Similarly, if “active ef-
forts” were not made by DSS prior to removal of the child from the home as 
required by 25 U.S.C. § 1912(d), or if the burden of proof required by 25 U.S.C. 
§ 1912(e) is not established at the seventy-two–hour hearing, the custody order 
may be invalidated upon motion by any party. In addition, if the parent’s consent 
to temporary custody did not satisfy the requirements of 25 U.S.C. § 1913(a), 
the stipulation is invalid and unenforceable. If the court invalidates the order, the 
child must be returned home, unless DSS initiates a new request for emergency 
custody and meets the heightened burden of proof under ICWA. 

§ 3.9 CONCLUSION 

Effective advocacy at the earliest stages of a care and protection proceeding is 
critical for parents and children. The outcome of the seventy-two–hour hearing 
can set the tone and course for the rest of the proceeding. Upon appointment to a 
new case, counsel must be ready, willing, and able to devote virtually all their 
working hours for at least the next several days to prepare for the hearing. Coun-
sel must marshal their stamina and their knowledge of the applicable law, along 
with their skills in client communication, investigation, negotiation, and trial 
practice to achieve the best possible result for their clients. Once the hearing is 
over, counsel must move promptly to the next phase of the litigation and must 
attend to numerous matters, including communicating with the client about next 
steps in the case, conducting discovery, working with the court investigator, and 
advocating for services and visitation for the client. These post-seventy-two–hour 
hearing matters are discussed in detail in the following chapters. 
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EXHIBIT 3A—Sample Care and Protection Petition 

COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES 

DEPARTMENT OF SOCIAL SERVICES 

100 Main Street 
Brockton, Massachusetts 

(508) 100-0000 

 September 9, 2006 

The Honorable Presiding Justice 
Brockton Juvenile Court 
Brockton, Massachusetts 02401 

Child Named in Petition: 

Christina Arlie 
DOB 4/3/01 
DSS Foster Home 

Parents of Child Named in Petition 

Mother: 

Debra Arlie 
441 Ames Street 
Brockton, MA 

Father: 

Unknown 

AFFIDAVIT 

I, Carolyn Millar, upon information and belief, take oath and say: 

1. I am employed as a social worker for the Department of Social Services. 
My office is located at 100 Main Street, Brockton, MA. 

2. On 9/8/06, at approximately 11:58 p.m., I responded to the Brockton 
Hospital to investigate the allegation that Christina Arlie, age 4, was 
neglected by her mother, Debra Arlie. 
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3. When I arrived at Brockton Hospital, I was informed by Office Samual 
Wilson of the Brockton Police that he and his partner answered a call of 
a lost child on Main Street in Brockton. 

4. Officer Wilson told me that he arrived to find Christina Arlie walking 
along Main Street at 11:18 p.m. Officer Wilson said Christina had no 
shoes or socks and lacked sufficient outer garments to keep her warm. 

5. At 12:15 a.m., I observed Christina. The soles of her feet were chapped 
and raw, and she had band-aids on two toes from where, according to a 
nurse, she had cuts that had probably been caused by street debris. Her 
hair was disheveled, but she otherwise appeared healthy and cheerful. 

6. Neighbors told Officer Wilson that Christina Arlie lived with her moth-
er at 441 Ames Street in Brockton. When Officer Wilson went to that 
address, Debra Arlie refused to open the door. 

7. Officer Wilson was informed by neighbors there that mother was a drug 
addict and that she had abandoned her child before and that mother 
leaves Christina at home alone often. Neighbors also reported that 
mother is drug involved and actively drug using. 

8. Following a search for the mother, Officer Wilson brought Christina to 
the Brockton Hospital for a physical examination. The Police continued 
to try to locate mother until 2:30 a.m. with no success. 

9. At 6:00 a.m. on September 9, I knocked on Debra Arlie’s door. There 
was no answer. 

10. A 51A was supported for neglect of Christina Arlie by her mother, 
Debra Arlie. Christina was placed in foster care where she remains. 

Based on the foregoing this social worker respectfully requests that the Depart-
ment receive temporary legal and physical custody of Christina Arlie. 

Signed under the pains and penalties of perjury this 9th day of September, 2006. 

 

 Carolyn Millar 
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EXHIBIT 3B—Sample Summons 

CARE AND PROTECTION SUMMONS DOCKET NO.: CP 97WOO 

PARENT/GUARDIAN 

 
COMMONWEALTH OF MASSACHUSETTS 

Juvenile Court Department 
Worcester Division 

75 Grove Street 
Worcester, MA 01605 

TO THE PARENT/GUARDIAN NAMED HEREIN: 

***************** 

You are hereby ordered in the name of the Commonwealth of Massachusetts to 
appear before the Juvenile Court Department, to be held at the court address set 
forth above, on _____ at _____ a.m., to show cause why _____, the child named 
in the attached petition, should not be adjudicated in need of care and protection 
and committed to the custody of the Department of Social Services and/or any 
other appropriate order made. You are further ordered to bring the child with you 
when you come to court on the above date and at the above time. 

You are hereby notified that the court may dispense with your rights to receive 
notice of or consent to any legal proceedings affecting the adoption, custody, or 
guardianship or any other disposition of the child named in the attached petition 
if the court finds that the child is in need of care and protection and that the best 
interests of the child would be served by dispensing with your consent to adop-
tion of the child. 

 

_____ 
Craig D. Smith 
CLERK MAGISTRATE 

Date Issued: 

 

WITNESS: 
Luis G. Perez 
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FIRST JUSTICE 

 

G.L. c. 119, § 24 

 

RETURN OF SERVICE 

 

I hereby certify that I served the within summons before the return date by: 

 

_____ Delivering it personally to the parent/guardian herein named. 

 

_____ 

OFFICER/DATE 
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EXHIBIT 3C—DSS Missing Parent Checklist 

MISSING PARENT CHECKLIST 

Missing Parents’ Name: 

Last Known Address: 

Date of Last Contact with Agency: 

Date Check Made 

1. Letters sent to last known address 

2. Inquiries made of relatives of parent 

3. Visit to last known address and inquiries 
made of landlord and/or neighbors 

4. Check local telephone book for listing under 
parents’ name 

5. Check with Post Office for forwarding address 
or current address 

6. Check with Board of Elections Voter Registration 

7. Check with Department of Motor Vehicles 

8. Check with Department of Health for 
death certificate 

9. Check with Department of Corrections/ 
Parole Board/Department of Probation 

10. Check with Department of Public Welfare 

11. Check with Department of Revenue 

12. Check with Department of Medical Securities (Medicaid)
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EXHIBIT 3D—Pretrial Intake/Indigency Reports 
and Affidavits 
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EXHIBIT 3E—Reasonable Efforts/Initial Custody 
and Contrary to the Welfare Certification Forms 
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Additional Exhibits on CD 

The following exhibits are included on the accompanying CD: 

EXHIBIT 3F—Letter Requesting Transfer Venue .......................... 03F 

EXHIBIT 3G—Appearance of Counsel .......................................... 03G 

EXHIBIT 3H— Motion for Speedy Temporary Custody  
Hearing ............................................................................................... 03H 

EXHIBIT 3I—Motion to Dismiss.......................................................03I 

EXHIBIT 3J—Checklist for Temporary Custody Hearing.............03I 

EXHIBIT 3K—Sample Introductory Letter  
to Parent Client................................................................................... 03J 

EXHIBIT 3L—Sample Introductory Letter to a Child  
and/or Young Adult Client ................................................................ 03K 

EXHIBIT 3M—Motion for Notice Prior to Child’s  
Placement Change and Proposed Order ..........................................03L 
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EXHIBIT 3F—Letter Requesting Transfer Venue 

[date] 

The Honorable Michael Edgerton 
Chief Justice 

Administrative Office of the Juvenile Court  
Three Center Plaza, Suite 430  
Boston, MA 02108 

Re: Care & Protection of Joshua Adams 

Suffolk County Juvenile Court Docket No.  

Dear Chief Justice Edgerton: 

 I am writing this letter pursuant to G.L. c. 211B, § 10(iv) to request a 
transfer of a case from the Juvenile Court Department, Suffolk County, Boston 
Division to the Juvenile Court Department, Bristol County, New Bedford Divi-
sion. I represent Ms. Abigail Adams, the mother of Joshua Adams, in a care and 
protection proceeding in Boston Juvenile Court. Counsel for the Department of 
Children and Families and counsel for the child have no objections to this trans-
fer request.  

 Joshua Adams (D.O.B. 1/09/03), the child named in the petition, has 
resided in Bristol County continuously since his birth in January 2003 His 
mother, the respondent, Abigail Adams, has resided in Bristol County continu-
ously since 1989. 

 On May 24, 2008, petitioner, the Department of Children and Families, 
removed Joshua from his home and transported him to World Class Hospital in 
Boston. The next day, on May 25, 2008, the Department filed a care and protec-
tion petition in Boston Juvenile Court requesting emergency temporary custody 
of Joshua. At the conclusion of the temporary custody hearing on May 28, 2008 
the Court granted the Department temporary custody of Joshua. A trial date for 
this case has yet to be scheduled. (See attached docket sheet). 

 Joshua was released from World Class Hospital on June 19, 2008. On 
that date, the Department placed Joshua in foster care with his maternal grand-
mother, Rosa Banks. Ms. Banks lives at 34 Williams Street in Fairhaven. Ms. 
Adams lives at 100 Hawthorn Street, New Bedford.  
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 It would be extremely inconvenient and pose undue hardship for Ms. 
Adams to defend this petition in Boston because she is indigent; she neither 
owns nor has access to a car, and therefore, must rely on public transportation to 
travel from New Bedford to Boston. The New Bedford Juvenile Court would be 
the forum most convenient for the family as Ms. Adams lives in New Bedford, 
MA, the subject child, Joshua, lives in Fairhaven, MA, and the kinship foster 
mother lives in Fairhaven, MA. In addition, the Department is in the process of 
transferring the case to its New Bedford office, and the services provided to the 
family are in the New Bedford area. Joshua was removed to Boston only tempo-
rarily for treatment and has otherwise lived continuously with his mother in 
Bristol County. In addition, the majority of the witnesses with information rele-
vant to the case are located in Bristol County rather than in Boston. 

 Ms. Adams is requesting that her case be transferred from the Juvenile 
Court Department, Suffolk County, Boston Division to the Juvenile Court De-
partment, Bristol County, New Bedford Division. This request is not inconsistent 
with the speedy and efficient dispatch of judicial business. 

 Thank you for your time and consideration.  

 Sincerely, 

Cc:  Ms. Adams 

 Counsel for Joshua Adams 

 Counsel for DCF 

 First Justice of the Suffolk County Juvenile Court 

 First Justice of the Bristol County Juvenile Court 

 Clerk Magistrate of the Suffolk County Juvenile Court 

 Clerk Magistrate of the Bristol County Juvenile Court 
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EXHIBIT 3G—Appearance of Counsel 
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EXHIBIT 3H— Motion for Speedy Temporary 
Custody Hearing 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

 

_______________________________
                                                              )
                                                              )
CARE AND PROTECTION OF:         
) 
                                                              )
_______________________________) 

 
MOTHER’S MOTION FOR 
A PROMPT TEMPORARY 
CUSTODY HEARING 

Now Comes MOTHER, mother of the children in the above-referenced 
matter, and respectfully requests that this Honorable Court order that a tempo-
rary custody hearing occur in this matter no later than [DATE]. As grounds for 
this Motion, MOTHER states as follows: 

FACTS 

On or about X/X/XX, the Department of Social Services (hereinafter 
“the Department”) filed an ex parte petition in the City Juvenile Court and was 
granted emergency custody of MOTHER’s children. 

A temporary custody hearing was scheduled to be heard in City Juve-
nile Court on X/X/XX, 72 hours later. That hearing was continued to X/XX/XX 
due to the Court’s schedule. 

On or about X/XX/XX, counsel for MOTHER spoke with the attorney 
for the Department who indicated that she would be seeking to continue the 
temporary custody hearing, due to witness schedules. (See attached affidavit of 
Mother’s Counsel). 

ARGUMENT 

MOTHER has both a statutory and constitutional right to a prompt 
hearing following the Court’s emergency removal of the children from her cus-
tody. G.L. c. 119, § 24; Custody of Lori, 444 Mass. 316, 321–322 (2005). Gen-
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eral Laws c. 119, § 24 provides that if the Court determines that immediate re-
moval of the child is necessary to protect the child from serious abuse or ne-
glect, the Court may: 

. . . issue an emergency order transferring custody of 
a child . . . A transfer of custody shall be for a period 
not exceeding seventy-two hours, except that upon 
the entry of the order, notice shall be given to either 
or both parents, guardian with care and custody, or 
other custodian to appear before said court. 

G.L. c. 119, § 24 (emphasis added). Thus, under Section 24, the temporary cus-
tody hearing must take place within seventy-two hours of the Court’s emergency 
custody order. 

In addition, due process requires that “a prompt, postdeprivation evi-
dentiary hearing … be held after a judge issues an [emergency] order transfer-
ring custody to the department.” Custody of Lori, 444 Mass. 316, 321–322 
(2005). In Lori, the Supreme Judicial Court held that in a Probate and Family 
Court proceeding under G.L. c. 119, § 23(C), parents are entitled to the same due 
process protections as in a care and protection case in the Juvenile Court, spe-
cifically a hearing within seventy-two hours of the child’s removal. 444 Mass. at 
321–322. The SJC further held that the Probate and Family Court Guidelines, 
which requires a hearing within two weeks of removal did not satisfy due proc-
ess. 444 Mass. at 321–322 & n.5. 

Massachusetts statutory and case law is clear that a parent is entitled to 
a temporary custody hearing that shall take place seventy-hours after the Court 
allows the Department to take emergency custody of the parent’s child. The only 
exception noted is that notice must be given to the child’s custodian to appear at 
hearing. In the instant case, lack of notice to a custodian is not the grounds for 
the continuance requested by the Department. Mother therefore has a right to 
such a hearing within the mandated timeframe. 
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CONCLUSION 

WHEREFORE, Mother respectfully requests that this Honorable Court 
Grant her Motion and order that a temporary custody hearing be held in this 
matter no later than X/XX/XX. 

 Respectfully submitted 
 MOTHER 
 By her attorney, 
 _____ 
 Attorney, BBO No. 
 Address 
 Telephone Number 

 

CERTIFICATE OF SERVICE 

 I, Attorney, hereby state that I did serve a copy of the foregoing Motion 
for a Prompt Temporary Custody Hearing on all parties of record by handing the 
same to them on X/XX/XX. 

 _____ 
 Attorney 
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EXHIBIT 3I—Motion to Dismiss 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. XXXXXXX 

_______________________________)
                                                              )
IN RE: Care and Protection of             )
             Jane Doe                                  )
_______________________________) 

 
 
MOTHER’S MOTION TO DISMISS 

NOW COMES Mary Roe, the mother of the above named child, and 
hereby moves this Honorable Court to dismiss the above-referenced Care and 
Protection petition for failure to state a prima facie claim upon which relief can 
be granted. Ms. Roe requests that this Court allow her Motion and return cus-
tody of her child to her. 

A Care and Protection petition must allege “specific facts, based on per-
sonal knowledge or on information and belief, that, if true, fall within at least 
one of” the four statutory grounds enumerated in G.L. c. 119, § 24. Care and 
Protection of Lillian, 445 Mass. 333, 337 (2005). Those statutory grounds are as 
follows: 

• the child is lacking necessary and proper physical or educational 
care and discipline; 

• there are conditions damaging to the child’s sound character de-
velopment; 

• the child is lacking proper attention of the parent; or 

• the parent is unwilling, incompetent, or unavailable to care for 
the child. 

G.L. c. 119, § 24. 

Here, the petition filed by the Department of Children and Families 
(“DCF”) fails to meet that initial burden. The petition is facially insufficient to 
establish any of the above conditions. The only references in the petitioner’s 
affidavit to the condition of the child are found at Paragraph 24 -  “During this 
visit this worker observed that Mary Roe had the appropriate necessities for her 

2nd Supplement 2012 3–79 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

child. Her child slept in a bassinet.” -- and at Paragraph 39 -- “Ms. Moe in-
formed this worker that Jane looked well taken for and was dressed appropri-
ately.” (sic) Conspicuous by its absence from the petitioner’s six-page affidavit 
is any mention of facts that could lead this Court to the conclusion that Ms. Roe 
has placed her child at risk of abuse or neglect. Contrast Care and Protection of 
Lillian, 445 Mass. at 339–340. Despite what the petitioner may feel about teen 
pregnancy as a moral issue or societal phenomenon, state intervention on behalf 
of a child is justified by the harm to the child, not by the quality or character of 
parental conduct. Custody of a Minor, 389 Mass. 755, 766 (1983). 

Further, because the petition fails to state any grounds for this Court to 
intervene in Ms. Roe’s family life, Ms. Roe cannot reasonably be required to 
frame a meaningful response. The guarantee of due process of law found in the 
Fourteenth Amendment to the U.S. Constitution and Articles 1, 10, and 12 of the 
Massachusetts Constitution requires that Ms. Roe be given notice of the allega-
tions against her that is adequate to prepare to defend those allegations. Care 
and Protection of Robert, 408 Mass. 52, 58–59 (1990). In the instant case, the 
petitioner has failed to put Ms. Roe on notice of any allegations that she has 
placed her child at risk of abuse or neglect. 

WHEREFORE, Mary Roe respectfully requests that this Court dismiss 
the above captioned petition in its entirety for failure to state a prima facie claim 
upon which relief can be granted. Ms. Roe further requests that this Court return 
custody of the child to her. 

 

 Respectfully submitted 
 MARY ROE, 
 By her attorney, 
 _____ 
 Attorney, BBO No. XXXXXX 
 Address 
 Telephone Number 
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CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record by hand. 

 _____ 
 Attorney 
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EXHIBIT 3J—Checklist for Temporary Custody 
Hearing 

72-HOUR HEARING CHECKLIST 

Prepared by Juliette Hall, Esq. 

❑ Obtain affidavit and names of other attorneys 

❑ Non-English speaking clients 

❑ Request interpreter for hearing 

❑ Motion for funds pursuant to the Indigent Court Costs Act, G.L. c. 261, 
§ 27C 

❑ Investigating the case—Overview 

❑ Speak with other counsel 

❑ Meet with your client 

❑ Determine client’s position 

❑ Gather documentary information 

❑ Interview as many collaterals and/or witnesses as possible 

❑ Develop your strategy for the hearing and your theory of case 

❑ Contact DCF social worker (obtain permission of DCF attorney if neces-
sary) 

❑ to find client 

❑ to find out if relatives have been considered 

❑ to get other case information, if possible 

❑ Meet with client 

❑ Parent client 

❑ explain the process and your role 
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❑ explain options and determine client’s position 

❑ review affidavit and obtain client’s version of events 

❑ discuss standard of proof and potential witnesses (for and 
against) 

❑ discuss whether client will testify 

❑ take relevant pictures 

❑ discuss revocation of releases for DCF 

❑ special considerations (e.g., language, disability) 

❑ obtain CORI with parent’s release 

• Child client 

❑ meet with child prior to hearing to gather information 

❑ explain the process and your role 

❑ discuss options 

❑ determine client’s position consistent with CAFL Performance 
Standards 

❑ explore placement with friends or relatives 

❑ discuss possibility of testifying with mature child and take 
necessary steps to ensure child’s presence in court 

❑ consider potential conflicts if representing several children - 
refer to CPCS Performance Standards and Rules of Profes-
sional Conduct, if necessary 

❑ Call other collaterals 

❑ Gather documentary evidence 

❑ DCF record and witness list 

❑ Outside sources of information – police reports, medical records, etc. 
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❑ Client’s records (i.e, report cards, AA/NA attendance sheets, relevant 
pictures, parenting class certificates, etc.) 

❑ Interview DCF witnesses 

❑ Subpoena witnesses and/or documentary evidence as necessary 

❑ Contact other attorneys to determine position and discuss possible stipula-
tions and/or negotiation 

❑ Develop defense and prepare questions for witnesses, review potential evi-
dentiary objections and required foundations for admissions of exhibits 

❑ Prepare motions in limine 

❑ Admission of DCF exhibits 

❑ Admission of other documentary exhibits 

❑ Request production of child, if necessary 

❑ Prevent DCF from calling adult client as first witness 

❑ Disclosure of 119, § 51(a) reporter’s identity 

❑ Consider filing a motion to continue 

❑ Prepare client for hearing 

❑ Review testimony and potential cross examination issues 

❑ Remind client to dress appropriately 

❑ Consider where client will sit and how they will communicate with you 
during hearing 

❑ If proposing alternate custodian 

❑ discuss with potential caretaker difference between legal custody and 
DCF foster placement (money, health insurance, removal of children by 
DCF, DCF support) 

❑ interview prospective custodian - key issues will be criminal record and 
DCF history 

❑ if possible criminal record, obtain CORI with custodian’s release 
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❑ prepare potential custodian to testify 

❑ call DCF 

❑ written motion may be required in some courts 

❑ investigation by probation department may be required 

❑ testimony of proposed custodian may be required 

❑ Consider possibility of stipulation 

❑ Examples 

❑ custody to parent with certain conditions 

❑ custody to DCF with placement and/or return of custody upon 
certain conditions 

❑ custody to DCF with liberal visitation and services 

❑ Practice colloquy with parent client 

❑ Remember ICWA requirements for stipulations 

❑ Waiver of 72 hour hearing 

❑ Use in extremely limited circumstances 

❑ Discuss consequences in detail 

❑ Some jurisdictions require written waiver 

❑ Practice colloquy with parent client 

❑ If client fails to appear 

❑ Investigate service of process 

❑ Reserve rights to 72 hour hearing 

❑ Actively search for your missing client 

❑ Make all evidentiary objections and preserve rights for appeal 

❑ Post hearing 
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❑ Discuss result with client 

❑ Assist custodians in obtaining court orders as necessary 

❑ Describe next stage in process 
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EXHIBIT 3K—Sample Introductory Letter to Parent 
Client 

Mr. James Client 
Address 
City, State Zip  

Re: Care & Protection of:  James Client, Jr. 
X Juvenile Court Docket No CP 

Dear Mr. Client, 

I have been appointed to be your lawyer in X Juvenile Court. The Department of 
Children and Families (DCF) has filed a petition alleging that your child is in 
need of care and protection. DCF has asked the judge for legal custody of your 
child. It is my job to represent you and work with you in this case. We need to 
meet as soon as possible to do this. Please contact me at (xxx) xxx-xxxx as soon 
as you get this letter. 

This is a very important matter for you and your family. As your lawyer, I am 
giving you this advice: 

(1) Do not to sign any service plans, release of information forms or 
anything else that a social worker, therapist or evaluator gives you 
without first checking with me. This is very important! 

(2) Do not to talk to the court investigator, or any other investigator, 
except when I am with you. We will arrange a time for us to meet 
with the court investigator together. 

(3) Contact me before you talk to anyone about this case, or make any 
decisions about what to do. 

I will contact DCF to cancel all release of information forms that you may have 
signed in the past. This means that if you signed any forms to let your social 
worker talk to your counselor or therapist, those forms will be canceled. We will 
give DCF different, more limited and specific releases. 

Let me explain a little about what will happen now that DCF has filed a care and 
protection petition. You and your family get a hearing before a judge who will 
decide who should keep temporary custody of your child. The hearing in your 
case is scheduled for X/X/XX at 9 a.m. at X Juvenile Court. 
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The temporary custody hearing is very important because the judge could give 
DCF temporary custody of your child. Then, within 12 months of X/X/XX, the 
day the care and protection petition was filed, there has to be a trial where the 
judge will make a final decision about custody of your child. At trial, the judge 
can decide who should get permanent custody of your child. DCF can also ask 
the judge to end your parental right to consent or object to your child being 
adopted. If your child is in DCF’s custody for a total of 12 out of 15 months, the 
law says that the Department must ask the judge to free your child for adoption 
without your knowledge or consent. The Department may ask the judge to make 
a decision much, much sooner, especially if the judge finds that your case in-
volves certain specific factors. Also, at trial, even if DCF does not ask, the judge 
may decide on his own to end your parental rights. 

As you can see, it is very important that you stay in regular contact with me 
throughout the case and that we agree immediately on what steps to take and 
strategy to follow. 

If you lose this letter or my name or phone number, your social worker or the 
probation office at the X Juvenile Court should be able to give it to you. Please 
call me at (xxx) xxx-xxxx as soon as you have read this letter so that we can 
schedule a time to meet and discuss your case. 

I look forward to meeting you and working with you. 

Sincerely, 

 

Attorney at Law 
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EXHIBIT 3L—Sample Introductory Letter to a Child 
and/or Young Adult Client 

Mr. Child Client 
Address 
City, State Zip  

Re: Care & Protection of:  Child Client, Jr. 
 X Juvenile Court Docket No CP 

Dear Mr. Child Client, 

I have been appointed to be your lawyer. The Department of Children and Fami-
lies (DCF) recently filed a petition in the [X] Juvenile Court asking the judge to 
give them temporary legal custody of you because DCF told the judge that they 
believe you may be unsafe (that you need care and protection). It is my job to 
represent you and listen to you and advise you and work with you for what you 
wish to see happen in this court case. We need to meet as soon as possible to do 
this. If I have not been able to reach you by telephone before you get this letter, 
please call me at (xxx) xxx-xxxx as soon as you get this letter. You can call me 
collect at that number if you need to, by dialing “0” and asking the operator to 
connect you. 

Let me explain a little about what will happen now that DCF has filed this care 
and protection petition with the court. You and your family have the right to a 
hearing in court before a judge who will decide who should keep temporary cus-
tody of you. The temporary custody hearing for your case is scheduled for 
Month, Day, Year at 9:00 A.M. at [X] Juvenile Court. You can be there if you 
want to be, but if you do not want to, that is okay too. My job is to represent to 
the judge where it is that you would like to live for now – either to return to your 
family, to remain living where you are now, or to let the judge hear from any 
other person you think you might want to live with instead.  

As your lawyer, I am advising you to not talk to the social worker from DCF, or 
anybody from CASA, or any police officers, or the court investigator, or any 
other adults you don’t know except when I am with you. The court investigator 
is a person chosen by the judge to talk to all persons who might have informa-
tion about what living arrangement is best for you; the court investigator writes 
a report of his interviews with people and makes recommendations to the court 
about where you should live. We will arrange a time for us to meet with the 
court investigator together. Additionally, please contact me before you talk to 
anyone about this case, sign anything, or make any decisions about what to do. 
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It is very important that we stay in regular contact with each other throughout 
your case, and that you let me know where you would like to be living, espe-
cially if that changes at any point from your initial decision, and of any other 
problems that arise while your case is open, for instance, one problem might be 
that you’re not getting to visit enough with some of your family members. 
That’s just an example. If you lose this letter or my name or phone number, your 
social worker or the probation office at the [X] Juvenile Court should be able to 
give it to you. Please call me at (xxx) xxx-xxxx as soon as you have read this 
letter so that we can schedule a time to meet and discuss your case.  

I look forward to seeing you and working with you. 

Sincerely, 

 

Larry Lawyer 
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EXHIBIT 3M—Motion for Notice Prior to Child’s 
Placement Change and Proposed Order 

COMMONWEALTH OF MASSACHUSETTS 

 

COUNTY, ss. JUVENILE COURT DIVISION 
CITY DIVISION 
DOCKET NO.: 

_______________________________)
                                                              )
IN RE: Care and Protection of             )
                                                              )
_______________________________) 

 
 
CHILD’S MOTION FOR NOTICE 
PRIOR TO ANY CHANGE IN 
CHILD’S PLACEMENT 

Now comes the child, CHILD, by and through her counsel, and respectfully re-
quests that this Court enter an order requiring the Department of Children and 
Families to provide child’s counsel with timely notice any planned or emergency 
change in the child’s placement. In support of said Motion, the child states: 

1. Changes in placement often involve dramatic consequences for the child, 
including changes in schools, teachers, doctors, and therapists; impacts on 
visitation with family members; separation from siblings, and the loss of 
other important relationships forged with foster parents, and friends. 

2. Child’s counsel must be afforded advance notice of any non-emergency 
move, and immediate notice of any emergency move in order to provide the 
child with due process. The child has a right to be heard in a meaningful 
manner, at a meaningful time.  

a. DCF is obligated to provide the parties to this proceeding with proce-
dural protections prior to a change in placement. 42 USC 675(5)(C)(ii). 
Notice is the most elemental procedural protection, without which all 
other protections are rendered meaningless.  

b. Without notice, child’s counsel is powerless to ensure that DCF and the 
Court consider the child’s objections to moves that may forever alter 
the child’s life. 
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c. Without notice, child’s counsel is foreclosed from ascertaining the 
child’s position and advocating for a particular placement the child may 
seek. See e.g. Care and Protection of Manuel, 428 Mass. 527 (1998). 

d. Changes in placement (and particularly abrupt changes) can be trau-
matic and can cause significant emotional distress for the child that is 
being uprooted. Child’s counsel needs sufficient advance notice to seek 
administrative or judicial review of a contested move, prior to the harm 
being experienced.  

3. The child has a right to effective assistance of counsel in these proceedings. 
G.L. c. 119, § 29; G.L. c. 210, § 3(b), Care and Protection of Stephen, 401 
Mass. 144 (1987), Care and Protection of Georgette, 439 Mass. 28,36 
(2003). 

4. Without timely notice of  a change in placement child’s counsel cannot pro-
vide effective assistance of counsel because: 

a. Child’s counsel cannot maintain appropriate contact and communica-
tion with her client. 

b. Furthermore, the Committee for Public Counsel Services (“CPCS”) 
has, under G.L. c. 211D, § 9, adopted performance standards for court 
appointed counsel in state intervention proceedings consistent with 
Mass. Sup. Jud. Ct. R. 3:07, R. Prof. Conduct 1.14, which state that:   

“At a minimum, counsel shall meet with a child cli-
ent on a quarterly basis, except under extraordinary 
circumstances. Irrespective of a child client’s age, 
counsel shall meet with the child client at his or her 
placement promptly upon receiving notice of the as-
signment. Counsel shall meet with the child thereaf-
ter as necessary to provide competent representation 
to the client, to be informed of the child’s wishes and 
circumstances, to inform and advise the client about 
the proceedings, as appropriate, and to maintain an 
ongoing attorney-client relationship with the child.” 
CPCS Assigned Counsel Manuel, Standard 1.5(b) of 
the Performance Standards Governing the Represen-
tation of Children and Parents in Child Welfare 
Cases (1999).  

c. Child’s counsel cannot protect the child’s procedural rights to object to 
any change of placement, either by requesting a fair hearing pursuant to 
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110 CMR 10.06(3)(a), or by filing an abuse of discretion motion with 
the court  pursuant to Care and Protection of Isaac, 419 Mass. 62 
(1995), and Care and Protection of Jeremy, 419 Mass. 616 (1995) 
and/or  by seeking a custody hearing pursuant to Care and Protection of 
Manuel, 428 Mass. 527 (1998). 

5. DCF has acknowledged and the Courts have found that DCF has an obliga-
tion to inform child counsel of changes of placement. Adoption of Terrence, 
57 Mass. App. Ct. 832, 841 (2003), Adoption of Scott, 59 Mass. App. Ct. 
274, 278 (2003). 

6. On information and belief, the Department of Children and Families does 
not have a policy that requires DCF to provide timely notification to child’s 
counsel of placement changes.  

7. In Child’s counsel’s experience, DCF does not always provide timely notifi-
cation of plans to change children’s placements.  

Dated: Respectfully submitted 
 CHILD 
 By her attorney, 
 _____ 
 Attorney, BBO No. 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DIVISION 
CITY DIVISION 
DOCKET NO.: 

_____________________________ 
 ) 
IN RE: Care and Protection of ) 
 ) 
_____________________________) 

Proposed Order Requiring DCF to Notify Child’s Counsel of Any Change in 
Placement 

After a Temporary Custody Hearing, held on [DATE] at which [DCF was grant-
ed temporary custody] [DCF was granted temporary custody and the child was 
placed with] it is hereby ORDERED: 

1. The Department of Children and Families shall provide child’s counsel with 
notice  of any plan to change the placement of the child . Notice shall be 
provided by telephone and email message, and by letter mailed to counsel’s 
office. Notice shall include the address and contact information of the 
child’s new placement. 

2. In any non-emergency situation, where the child’s immediate safety is not at 
issue, said notice shall be given as soon as possible and at least 14 days be-
fore the move is scheduled to take place.  

3. In any emergency situation, where the child’s immediate safety is at issue, 
Child’s counsel must be notified as soon as possible and no later than the 
day of the move. 

All until further order of the Court. 

 

 _____ 
 Justice 
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Chapter 4 

INVESTIGATION 
AND DISCOVERY* 

ANDREW HOFFMAN, ESQ. 
Committee for Public Counsel Services, Boston 

BETH M. NUSSBAUM, ESQ. 
Smith Lee Nebenzahl LLP, Sharon 

MARGARET WINCHESTER, ESQ. 
Committee for Public Counsel Services, Worcester 

Scope Note 
This chapter addresses investigation and discovery once a 
child welfare case has been initiated. The chapter lists numer-
ous sources of relevant information, including documentary re-
cords and potential witnesses. Issues concerning discovery 
from parents, children, the Department of Children and Fami-
lies (DCF), and nonparties are addressed in separate sections. 
Formal discovery tools, including interrogatories, document re-
quests, depositions, and mental or medical health examina-
tions are also considered. Please note that the name of the 
Department of Social Services (DSS) was changed to the De-
partment of Children and Families (DCF) in 2008. Both desig-
nations may appear in this chapter; they are interchangeable. 

§ 4.1 INTRODUCTION 

As with many other types of litigation, investigation and discovery are crucial to 
zealous, effective advocacy in child welfare cases. Counsel cannot effectively 
plan litigation strategy and prepare for trial without first obtaining all relevant 
information both harmful and helpful to the case. Typically, the most valuable 
sources of information are the client and DCF, so it is imperative that counsel 
                                                           
* Updated for the 2012 Supplement by Beth M. Nussbaum, Esq. 
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communicate closely with the client and obtain and examine the complete DCF 
file. Investigation and discovery begins immediately upon assignment to a case, 
in preparation for the seventy-two–hour hearing. And because the facts of the 
case continue to evolve, it must continue throughout the proceeding, up through 
and including trial. Unlike proceedings under the Massachusetts Rules of Civil 
Procedure, counsel must obtain leave of the court to engage in most formal dis-
covery in care and protection cases. Nevertheless, counsel should not hesitate to 
use formal discovery when beneficial to the client’s case. 

This chapter will identify potential sources of information and discuss the in-
formal and formal investigation and discovery methods used to obtain that in-
formation. The proceedings in the Juvenile Court and the Probate and Family 
Court are governed by different rules. The discussion of formal discovery in this 
chapter will focus on the rules governing the proceedings in the Juvenile Court. 
See Chapter 16, Child Welfare Proceedings in the Probate and Family Court, for 
a discussion about their discovery rules. In addition, Chapter 18, Children in 
Need of Services (CHINS) Proceedings, addresses investigation and discovery 
in CHINS cases. 

§ 4.2 TYPES AND SOURCES OF INFORMATION 

The types and sources of information that counsel will need to discover may 
vary widely from case to case. A representative, but nonexhaustive list is below. 

Documents: 

DCF records 

Criminal records 

Prison records 

Prior care and protection 
proceedings 

Medical records 

Educational records 

Employment records 

Drug/alcohol treatment records 

Court documents/pleadings 

Police reports 

Probate Court records/GAL reports 

Day care records 

Mental health records 

Probation records 

Parenting class/group records 

Potential witnesses: 

Parents and children named  
in the petition 

DCF social workers, supervisors,  
and area program managers 
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Probation officers 

Non-DCF social workers 

Medical providers 

School personnel 

Therapists 

Treatment providers 

Foster parents or third party  
custodians 

Neighbors, relatives, friends 

Police 

Children not named in the petition 

Day care workers 

Stepparents, boyfriends, or girlfriends 

This is just a starting point; in any given case, there may be other sources of 
relevant, valuable information. Counsel often will need to play the detective, 
relying on a combination of common sense and deductive reasoning to identify, 
locate, and follow up with anyone who might help inform counsel about the case. 

§ 4.3 DISCOVERY FROM PARENTS 

For counsel representing a parent in a care and protection case, the client is one 
of the most important sources of information, and interviewing the client is one 
of the first tasks that counsel should undertake. Conversations and meetings with 
parent clients can be difficult, as they can be emotionally distraught, angry, de-
pressed, and apprehensive. Especially before the seventy-two–hour hearing, it 
can be difficult to communicate meaningfully with parent clients as they may 
not relate events in the sequence requested or cannot focus on the issues that 
counsel believes are pertinent to the immediate proceeding. Regardless, it is 
crucial that counsel listen to the client’s story and ask the appropriate follow-up 
questions. It is incumbent upon counsel to encourage the client to provide as 
much information as possible. See Chapter 22, Special Considerations in Repre-
senting Parents, for a further discussion about communication with parent clients. 

If at all possible the initial client meeting should take place prior to the day of 
the seventy-two–hour hearing. Due to the time constraints in preparing for this 
hearing and the emotional strain on the client, it is helpful to prepare a checklist 
of issues to discuss with the parent client. The initial contact with the parent 
client might take several hours, depending on the circumstances, and may in-
volve a series of conversations as counsel obtains and verifies information from 
other sources. At a minimum, counsel must obtain basic information regarding 
the family, the underlying events that gave rise to DCF’s involvement, the client’s 
history with DCF, potential witnesses, and other family members that might 
serve as a placement resource for the children. Depending on the circumstances 
counsel may want to visit the family home and, where helpful, take photographs 
of the home. 
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The parent client continues to be a crucial source of information throughout the 
proceeding. The client can keep counsel apprised of his or her contact with DCF, 
participation in services, visitation with the children, physical and mental health, 
the housing situation, and employment status, among other information. In addi-
tion, the client can provide counsel with information about collateral sources 
that counsel can contact to obtain further discovery. 

Typically, parent clients have some but not all of the documents that counsel will 
need, such as medical records, therapy records, certificates of completion from 
programs, and records of other court proceedings. Once counsel identifies the 
relevant records, he or she can usually obtain most of them informally by written 
request. If the records contain privileged or confidential information pertaining 
to the client, counsel will need to accompany the request with a signed release 
from the client. (See discussion in § 4.6.2, below.) 

Counsel for one parent may want to obtain information from the other parent in 
the case, as may counsel for the child. Counsel cannot communicate directly 
with another party without first obtaining the consent of that party’s attorney. 
Mass. R. Prof. C. 4.2. Often, counsel can obtain valuable information simply by 
talking to the other attorneys on the case. 

Counsel’s main challenge in obtaining information about a parent that is not 
one’s own client is the discovery of confidential information, such as substance 
abuse treatment and mental health records. This subject is addressed in § 4.6.2, 
below, in the discussion of discovery from treatment providers. 

§ 4.4 DISCOVERY FROM CHILDREN 

A child client’s ability to assist counsel in informal discovery will vary widely 
depending on the child’s cognitive ability, language skills, and emotional status. 
Obviously, some child clients will be too young to have a meaningful conversa-
tion with counsel or impart any important information. Even with those clients, 
however, it is important to observe them in the caretaker’s home to obtain in-
formation about the child’s care, current condition, and relationship with caretak-
ers. 

Many children, through careful, age-appropriate communication with their 
counsel, can provide information that is crucial to counsel’s representation. It 
may be uncomfortable for counsel to discuss certain aspects of the case with a 
child client, particularly those of a sensitive nature. If the facts regarding a sensi-
tive aspect of the case are in dispute, or if the child is the sole source for the in-
formation, such a conversation may be unavoidable. For further discussion about 
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communicating with child clients, see Chapter 23, Special Considerations in Rep-
resenting Children, and Chapter 25, Clinical Issues in State Intervention Cases. 

The DCF file will typically contain information about the child from other 
sources, such as medical, school, and treatment records. In some cases, child’s 
counsel can obtain records directly from collaterals by written request accompa-
nied by a copy of the Notice of Assignment of Counsel. Other times counsel 
may need a signed release from the parent, DCF, or a mature child. A parent’s 
attorney seeking access to confidential information about the parent’s child may 
need to pursue more formal discovery methods and/or request appointment of a 
guardian ad litem to decide whether the child’s privilege should be waived. This 
subject is addressed below in the discussion of discovery from treatment provid-
ers. See also Chapter 9, Privilege and Confidentiality, concerning access to the 
child’s records by child’s counsel. 

§ 4.5 DISCOVERY FROM DCF 

Aside from one’s own client, DCF is usually the primary source of information 
in a care and protection case. There are numerous DCF employees that may 
have relevant information about the case. Particularly if the family has prior 
involvement with DCF, the list may be quite long. In addition, obtaining and 
reviewing the entire DCF case file is critical. Immediately upon assignment to 
the case, counsel should send an initial letter to DCF notifying them of one’s 
appointment as counsel for the client and asking for a copy of the DCF file. 
Counsel should also call the DCF case worker (unless already instructed not to 
do so by DCF counsel) and ask to discuss the case. See Chapter 3, Initiation of 
Care and Protection Proceedings, for a further discussion about obtaining infor-
mation from DCF in preparation for the seventy-two–hour hearing. 

The Department of Children and Families records are often the most important 
documentary evidence that will exist in a case and should be obtained immedi-
ately. There are different sources of authority and policy regarding discovery of 
information held by DCF, including the Juvenile Court Rules, DCF Regulations, 
and DCF’s Policies and Procedures Manual (hereinafter the Manual). Counsel 
must know what types of records are in DCF’s possession and how to get them. 

§ 4.5.1 Communicating with DCF Personnel 

There are numerous people at DCF that will have information about the case, 
including the DCF attorney, 51B investigator, assessment worker, ongoing 
worker, and adoption worker (if one has been assigned). Although it is impera-
tive that counsel contact the frontline staff, usually there are other, more senior 
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persons at DCF who make important decisions in the case. This may include 
supervisors, assistant program managers, the area administrative manager and 
the area clinical manager. On occasion, individuals from the regional office or 
DCF central office will have information about important decisions in the case, 
availability of services, and/or allocation of resources. It may be helpful for 
counsel to refer to the Manual and also to understand the administrative struc-
ture of the DCF area, regional, and central offices. See Chapter 6, The DSS Ad-
ministrative Process, for further information about the DCF administrative struc-
ture and decision-making authority. 

Policies and procedures within the different DCF offices vary, and some are 
more responsive than others in providing information pursuant to informal re-
quest. Some DCF attorneys have no objection to counsel contacting the DCF 
case workers, the investigators, or the other personnel involved in the case, 
whereas others insist that all communication be channeled through the attorney. 
Occasionally, due to prior problems between counsel and a case worker, or with 
particularly sensitive cases, the case worker will refer counsel to the DCF attorney. 

When communicating with DCF employees, counsel must be aware of the limi-
tations prescribed by the Massachusetts Rules of Professional Conduct. Rule 4.2 
bars an attorney from communicating ex parte with a party who is represented 
by counsel. When the party is an organization, the rule prohibits communica-
tions only with current employees who exercise managerial responsibility in the 
matter, are alleged to have committed the wrongful acts at issue in the litigation, 
or who have authority to make decisions about the litigation. See Mass. R. 
Prof. C. 4.2, Comment [4]; Messing, Rudavsky & Weliky v. President & Fellows 
of Harvard College, 436 Mass. 347, 354 (2002). 

Although the frontline social worker usually would not fall under any of the 
categories of employees for whom contact is prohibited, the supervisor and other 
more senior managers likely do. The simplest approach is to ask the DCF attor-
ney for permission to communicate directly with those individuals. If the DCF 
attorney refuses, other options remain. Counsel may argue that the prohibition 
on communication does not apply because Rule 4.2, Comment [1] provides an 
exception for “the right of a party to a controversy with a government agency to 
speak with government officials about the matter.” If necessary, counsel may ask 
the court to permit him or her to communicate directly with DCF employees. 
See Rule 4.2, Comment [7]; but see Rule 3.4, Comment [4] (lawyer may advise 
client’s employee not to speak with counsel for an opposing party). 
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§ 4.5.2 Obtaining the DCF File 

Rule 9A of the Rules of the Juvenile Court (“Juvenile Court Rule 9A”) states 
that DCF must produce for each other party a copy of its “entire social services 
file, including reports made pursuant to G.L. c. 119, s. 51A and s. 51B,” within 
thirty days from commencement of the case or from the date DCF becomes a 
party to the case, whichever is later. The rule permits DCF to withhold the 
names and other identifying information of past or present foster parents, adop-
tive parents or prospective adoptive parents, and the identity of 51A reporters, 
subject to court orders for further production. The Department must provide a 
list of the materials and information withheld. Furthermore, Juvenile Court Rule 
9A places on DCF an ongoing duty to produce updates of its file for other par-
ties on a timely basis with any additions to the file since earlier production of the 
file. However, counsel should be aware that DCF rarely complies with this rule. 

The Department of Children and Families is also required by 110 C.M.R. 
§ 12.09(1) to produce a copy of the entire social services file to counsel for an-
other party upon written request. The request must include a statement that 
counsel will not further distribute any information contained in the file to any 
person not a party to the case, unless ordered by the court. 110 C.M.R. 
§ 12.09(2). Many DCF offices ignore the requirements of Juvenile Court Rule 9 
and instead insist that counsel submit a written request pursuant to 110 C.M.R. 
§ 12.09 before producing the file. The best practice is for counsel to provide 
DCF counsel and the social worker with a written request at the seventy-two–
hour hearing. Likewise, DCF often does not provide updates to the DCF file; 
practice varies from court to court and from one DCF office to another. Counsel 
should request further updates in writing on a regular basis. See Exhibit 4A, 
Letter to DCF Requesting File, and Exhibit 4B, Letter to DCF Requesting Up-
dates to the File. 

At a minimum, a DCF file usually contains: 51A and 51B reports, assessments, 
ongoing social worker narratives, adoption worker narratives, correspondence 
from the ongoing and adoption workers, placement agreements, supervisory 
reviews, agreements with the foster parents, medical passports, foster care re-
views, service plans, education records, hospital records, psychological evalua-
tions, and releases of information. Given the volume of cases and time con-
straints, sometimes DCF does not provide counsel with a copy of the complete 
file. Therefore, counsel may want to consider arranging a time with DCF coun-
sel to review the original DCF file, prior to trial, to ensure a complete record has 
been received. 

Even when counsel submits a written request, sometimes DCF does not produce 
the file in a timely manner. This can hamper counsel’s case planning, litigation 
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strategy, and trial preparation. If DCF has not produced the file within a reason-
able amount of time, counsel should be prepared to file a motion to compel pro-
duction. As DCF is already under an obligation to produce the file, such a mo-
tion need not be long or complicated. It should simply state the relevant dates 
and procedural history of the case, as well as describe counsel’s efforts to obtain 
the file. See Exhibit 4D, Motion to Compel Production of the DCF File. Coun-
sel should also be mindful of the scheduling of any further dates in the case that 
are dependent upon receipt of DCF’s file. For example, counsel must be sure to 
have sufficient time to review the file prior to any deadline for filing motions in 
limine or meetings with the court investigator. (See further discussion of reme-
dies for failure to comply with discovery requests, below.) 

§ 4.5.3 Identity of the 51A Reporter 

Juvenile Court Rule 9A allows DCF to redact the names of persons who filed 
reports of abuse or neglect under G.L. c. 119, § 51A “subject to orders for further 
production.” In many cases, counsel will need to know who reported the allega-
tions in order to assess the reporter’s reliability and the potential for bias or ulte-
rior motives and will therefore have to undertake efforts to compel disclosure of 
this information. If DCF refuses to disclose the reporter’s identity, counsel will 
need to file a motion to compel production of the unredacted 51A report, arguing 
that the need for the redacted information outweighs the interest in confidential-
ity. See Exhibit 4E, Motion to Compel Production of Unredacted 51A Report. 

§ 4.5.4 Home Finder and Adoption Unit Records 

The meaning of the term “entire social services file,” contained in Juvenile 
Court Rule 9A can be the source of some dispute. If challenging DCF’s decision 
to terminate parental rights, or to place a child in a particular foster or preadop-
tive home, or to remove a child from a particular home, counsel will need to 
obtain information that DCF has about the family in its “home finder” and adop-
tion unit records. The Department of Children and Families often opposes such 
discovery efforts, arguing that these records are not part of the “social services 
file” as specified in Juvenile Court Rule 9A. 

Counsel can file a motion to compel these records, just as he or she would to 
compel production of the DCF file generally. Alternatively, or if the court rules 
that the records are not part of the “social services file” under Rule 9A, counsel 
can still obtain these records through the formal discovery technique of a request 
for production of documents (see further discussion below). Any concerns about 
the foster or preadoptive parents’ privacy can be alleviated by redacting their 
names, addresses, and any other identifying information. See Exhibit 4F, Mo-
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tion to Compel Production of Home Finder and/or Adoption Unit Records. If 
DCF is seeking to introduce information regarding the appropriateness of the 
placement and counsel opposes the placement and has not been provided the re-
cords, counsel should consider filing a motion in limine to preclude the testimony. 

The 2008 amendments to Chapter 119 require the Department to create a “foster 
care registry” that collects information about foster parents, including for whom 
they have worked, how long, the reasons for ending employment, and any other 
information relevant to their fitness as a foster parent. See G.L. c. 119, § 26C. 
When seeking discovery about a foster or preadoptive parent, counsel should in-
clude a request for any information the Department has in the foster care registry. 

§ 4.5.5 Records of Contracting Agencies 

When DCF contracts with private agencies, such as Catholic Charities, DARE, 
or Mentor, for case management, foster care, adoption, or other services, counsel 
will need to obtain the records of that other agency. Counsel can request those 
documents from DCF, but DCF might refuse to produce them on the basis that it 
does not possess them or has no obligation or authority to provide them to counsel. 
If so, counsel can try to compel production through DCF or obtain them directly 
from the contracting agency. 

If counsel opts to try to compel production through DCF, he or she will need to 
examine the relationship between DCF and the contracting agency in the case. If 
the contracting agency is providing services that DCF is obligated to provide 
under its regulations (e.g., assessment, case management, adoption recruitment), 
then the contracting agency’s records should be treated as part of DCF’s social 
services file, and should be included in DCF’s production of the file under Juve-
nile Court Rule 9 and 110 C.M.R. § 12.09. Cf. Adoption of Vidal, 56 Mass. App. 
Ct. 916, 917 (2002). In Adoption of Vidal, the Appeals Court held that an as-
sessment conducted by a private agency under contract with DCF is admissible 
as an official record because it “is the functional equivalent of an assessment 
undertaken by a person employed directly by [DCF].” Adoption of Vidal, 56 
Mass. App. Ct. at 917. If such records are treated as official DCF records under 
the evidence rules, they should be treated as official DCF records under the dis-
covery rules. Even if the records of the contacting agency are not considered 
part of DCF’s social services file under Rule 9 and DCF regulations, counsel can 
seek the documents from DCF under a separate request for production of docu-
ments that specifies the records of the contracting agency. Pursuant to Mass. R. 
Civ. P. 34(a), a discovering party may request from another party the production 
of documents “in the possession, custody, or control” of that other party. (Em-
phasis added). See below for a further discussion of requests for production of 
documents. For purposes of this rule, a party “controls” documents in the physi-
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cal possession of another if it has the legal right, authority or ability to obtain the 
requested documents. See Strom v. American Honda Motor Co., 423 Mass. 330, 
335–44 (1996); see also Short v. Marinas USA LTD P’ship, 78 Mass. App. Ct. 
848, 852-53 n.5 (2011). Some factors the court may consider include whether an 
agency relationship exists between the party and the nonparty, whether the party 
has access to the documents held by the nonparty in the ordinary course of busi-
ness, and whether the nonparty has a connection to the issues in the case. Strom 
v. American Honda Motor Co., 423 Mass. at 339. 

Should counsel be unable to obtain the contracting agency’s records from DCF 
or choose not to do so for other reasons, he or she can seek to obtain the records 
directly from the agency. See the discussion below on discovery from nonparties. 

§ 4.5.6 Meetings, Treatment Reviews, Visits 

Counsel can obtain valuable information about the case by attending foster care 
reviews, service planning, and other DCF meetings. Although attorneys are not 
invited to all DCF meetings, counsel should take every opportunity to partici-
pate. See Chapter 6, DCF Administrative Process, for a discussion about DCF 
meetings and internal conferences. If the child is in a residential placement, re-
ceiving special education or treatment in the community, often counsel can ac-
quire important information by attending treatment meetings. Counsel can also 
obtain valuable information by observing visits between the parent and child and 
among siblings. 

§ 4.5.7 Freedom of Information Act Requests 

In some cases, counsel may want to obtain information from DCF through a 
request under the Freedom of Information Act. G.L. c. 66, § 10. For example, if 
challenging a decision about placement or services, counsel may wish to obtain 
information about the types of services DCF has available and how it allocates 
its resources. See Exhibit 4G, Sample FOIA Request. 

§ 4.6 DISCOVERY FROM NONPARTIES 

§ 4.6.1 Substitute Caregivers 

Substitute caregivers for a child, such as foster parents, preadoptive parents, 
third-party custodians, or staff at a residential facility or a temporary shelter, are 
often a tremendous source of information regarding a child. In many cases, 
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counsel will need to speak with these persons directly, instead of relying on sec-
ondhand reports from social workers or other attorneys. If the identity of a care-
giver is known, there is no rule prohibiting counsel from talking with him or her. 
Some preadoptive parents and third-party custodians retain counsel; if so, coun-
sel hoping to speak with them will need to obey Mass. R. Prof. C. 4.2 regarding 
ex parte communication with persons represented by counsel. Foster parents are 
not DCF employees and are not represented by the DCF attorney. Regardless, it 
is not unusual for foster parents to refuse to speak with counsel for a party. In the 
event that this occurs, counsel must be prepared to undertake more formal dis-
covery efforts (see discussion below). 

Although rare, it is not unheard of for foster parents, preadoptive parents, or 
relative custodians to have documents that counsel may need to discover. Most 
often, these documents are in the form of notes, diaries, or logs about the case 
kept by the foster or preadoptive parent or custodian, or sometimes notes or let-
ters about the case exchanged with other persons. If that person is unwilling to 
provide the requested documents voluntarily, counsel will need to pursue formal 
discovery methods discussed below. 

Many times counsel for the child can obtain information from residential facili-
ties by sending a letter requesting a copy of the file and including the Notice of 
Assignment of Counsel. Counsel should make sure to request all information 
regarding the child, including educational records, day reports, and incident re-
ports. However, medical information regarding the child is usually maintained 
separately and will require a separate request which must meet the HIPAA re-
quirements. (See discussion below on HIPAA.) 

§ 4.6.2 Medical, Mental Health, Substance Abuse, 
and Other Treatment Providers 

Doctors, nurses, therapists, mental health professionals, substance abuse treat-
ment professionals, and other service providers often have valuable information 
about the case. This information is almost always subject to rules of confidenti-
ality and privilege. This section will discuss the mechanics of obtaining confi-
dential treatment records. Counsel must also review Chapter 9, Privilege and 
Confidentiality, for a full discussion of the scope, limitations, and exceptions to 
the rules of privilege and confidentiality. 

If representing a parent, counsel will need to obtain a signed consent from the 
client in order to obtain information from the patient’s treatment providers. 
When representing a child, counsel may be able to obtain the client’s records 
through a written letter of request with an enclosed copy of the Notice of As-
signment of Counsel. If not, counsel might request that the parent, other custo-
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dian, or DCF social worker sign a release. If all efforts fail to obtain the child’s 
records, child’s counsel may need to seek a court order allowing access to the 
information. Note that children over the age of twelve can obtain their own sub-
stance abuse records and those over fourteen can obtain their own educational 
records (although children of any age can obtain their school transcript). See 
G.L. c. 112, § 12E; 603 C.M.R. §§ 22.02 (Definitions); 23.07(2), 23.07(2)(b), 
23.07(4). Counsel for children of those ages seeking to obtain a client’s records 
should do so with a consent form signed by the child client. 

The disclosure by a treatment provider of any information concerning an indi-
vidual’s physical or mental health or condition must comply with the Privacy 
Rule promulgated under the federal Health Insurance Portability and Accountabil-
ity Act (HIPAA). HIPAA requires that a signed consent from the patient contain 
the following elements: 

• the identity of the person authorized to make the disclosure; 

• the identity of the person to whom disclosure will be made; 

• a specific and meaningful description of the information sought; 

• the purpose of the disclosure; 

• whether the information sought may be subject to further disclo-
sure by the recipient; 

• a statement regarding the patient’s right to revoke the authoriza-
tion in writing; 

• the date or an event upon which the authorization terminates; 

• the patient’s signature; and 

• a statement of authority if signed by the patient’s personal repre-
sentative. 

45 C.F.R. § 164.508(c); see Exhibit 4H, HIPAA Consent Form; see also Chap-
ter 9, Privilege and Confidentiality, for a further discussion of HIPAA. 

If another party refuses to consent to release of his or her treatment records, 
counsel will need to undertake efforts to compel production. Counsel will first 
need to consult the applicable rules of confidentiality or privilege. See Chap-
ter 9, Privilege and Confidentiality. In addition, there may be particular eviden-
tiary rules that must be followed. See Chapter 8, Evidence in Care and Protec-
tion and Termination of Parental Rights Cases. For example, under HIPAA, a 
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party seeking production of medical records must provide the patient notice and 
an opportunity to object before serving a subpoena for the records. See 45 C.F.R. 
§ 164.512(e). Thus, as a practical matter, counsel will need to file a motion for 
production of the records. In addition, G.L. c. 233, § 79, governing the admis-
sion of evidence of hospital records, requires that the hospital deliver a certified 
copy of the records directly to the clerk of the court. The party that subpoenaed 
the records, and any other party in the discretion of the court, may examine the 
records prior to their production in court. See G.L. c. 233, § 79. See Exhibit 4I, 
Motion for Release of Health Information. 

Disputes over discovery of the records of social workers, psychologists, and 
psychotherapists for a parent are common in care and protection cases. They are 
also covered by HIPAA and require that the patient be given notice and an op-
portunity to object. See 45 C.F.R. § 160.103 (Definitions) and § 164.512(e). Fur-
ther, these records are also subject to privilege statutes that protect confidential 
communications between a social worker or psychotherapist and the patient. See 
G.L. c. 112, § 135; G.L. c. 233, § 20B. If a parent asserts his or her psychother-
apy privilege and refuses to voluntarily produce the records, counsel seeking the 
records should file a motion for production of the records for an in camera re-
view by the court. See Exhibit 4J, Motion for Release of Mental Health Re-
cords. Notice of the motion may be given to the treatment provider; however, it 
is better practice to subpoena the records to the court for the motion hearing date 
so that the records will be available for an in camera review by the judge that 
same date. The judge must review the records in camera to determine which 
portions, if any, are covered by the privilege. To the extent the records are pro-
tected by privilege, the judge must also conduct a balancing test and may order 
disclosure of privileged portions if he or she finds that the records contain evi-
dence bearing significantly on the parent’s ability to provide care to the child, 
and that it is more important to the welfare of the child to allow disclosure than 
it is to protect the parent’s confidential relationship with his or her treatment 
provider. See G.L. c. 112, § 135B(g); G.L. c. 233, § 20B(e). The ability of the 
judge to order the release of privileged therapy records over the objection of the 
parent is more limited in cases involving a request by DCF for termination of 
parental rights or adoption. In termination cases, the judge must also find that 
the parent was notified in advance by the therapist that any communications 
between the parent and the therapist would not be privileged. See G.L. c. 112, 
§ 135B(g); G.L. c. 233, § 20B(e). See Chapter 9, Privilege and Confidentiality, 
for a further discussion of the social worker and psychotherapist privilege. 

If any party is seeking to obtain the child’s privileged therapy records, counsel 
must request the appointment of a guardian ad litem to determine whether the 
child’s therapy privilege should be waived. If the privilege is waived, counsel 
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may then obtain the records by subpoena to the provider. See Chapter 9, Privilege 
and Confidentiality. 

Substance abuse treatment records are protected under another federal statute. 
See 42 U.S.C. § 290dd-2; 42 C.F.R. §§ 2.1–2.67. A substance abuse treatment 
provider may disclose confidential information if the patient consents. The regu-
lations provide detailed instructions for the form of the patient’s consent. See 42 
C.F.R. § 2.31. The consent form must also comply with the requirements of 
HIPAA, discussed above. See Exhibit 4H, HIPAA Consent Form. 

Absent consent from the patient, counsel seeking discovery of substance abuse 
treatment records must file a motion to authorize disclosure of the records, 
demonstrating that the information sought cannot be obtained elsewhere and 
that the need for disclosure outweighs the risk of injury to the patient, the pa-
tient-physician relationship, and the treatment services. See 42 U.S.C. § 290dd-
2(b)(2)(C); 42 C.F.R. § 2.64(d). Both the patient and the treatment provider are 
entitled to notice and an opportunity to respond to the motion, and the judge 
may examine the records in camera. See 42 C.F.R. § 2.64(b), (c). If the court 
grants the request, the order must limit disclosure to those parts of the record 
that are essential to fulfill the objective of the order. See 42 C.F.R. § 2.64(e). It is 
recommended that counsel seeking substance abuse records submit a proposed 
order along with the motion, particularly if only certain parts of the records are 
sought. Also, counsel should note that an order authorizing disclosure of the 
records does not compel the disclosure. Counsel must serve a subpoena for pro-
duction of the records along with the court order authorizing disclosure. See 42 
C.F.R. §§ 2.61, 2.62, 2.64. See Exhibit 4K, Motion for Release of Substance 
Abuse Treatment Records. 

§ 4.6.3 Court Records 

Often, the client or another party to the care and protection case will have been 
involved in another case that is relevant in some way to the present case. If so, 
counsel may need to review the court files on those cases. For example, a parent 
client might have been a party to an abuse prevention proceeding, in which case, 
counsel will want to review the affidavit and any other pleadings. Often, the 
client has had prior care and protection cases, or been involved in prior divorce 
or custody proceedings in the Probate and Family Court, or there may be a pend-
ing criminal case that is related to the care and protection proceeding. In any of 
these circumstances, there might be important pleadings, exhibits, or other 
documents in the court file. If the child has been involved in a CHINS proceed-
ing or delinquency case, counsel should review the court files for those cases. 
Juvenile court cases are confidential, as are 209A cases involving a minor and 
paternity cases filed before April 1998 or filed since then with findings of non-
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paternity; therefore, counsel will need to obtain leave of the court to access such 
files. When seeking access to records of other proceedings, counsel must re-
member to provide notice to all parties to that proceeding in addition to the parties 
to the care and protection case. 

Counsel should refer to a case’s docket sheet when reviewing the file to deter-
mine what should be contained in the file. Also, counsel should not rely on 
statements of others, such as the court investigator or a 51B investigator, to de-
termine what transpired in a prior case. Court investigator reports, 51B reports, 
and other documents in care and protection cases routinely summarize or mis-
state the nature, timing, and substance of prior legal proceedings, often in a 
manner that is prejudicial to the client. If counsel intends to introduce any doc-
uments from another court proceeding in the care and protection case, he or she 
will need to obtain certified copies. For further discussion of authentication and 
evidentiary issues for court records, see Chapter 8, Evidence in Care and Protec-
tion and Termination of Parental Rights Cases. 

§ 4.6.4 Discovery from Court Investigators, 
Guardians Ad Litem, and CASAs 

Records of nonparties that are referenced by a court investigator, a guardian ad 
litem (GAL), or a court appointed special advocate (CASA) might be integral to 
counsel’s strategy and presentation of the case. Counsel should not assume that 
copies of documents from nonparties that are attached to the court investigator, 
GAL, or CASA report are accurate. Counsel should verify the document’s accu-
racy by obtaining the original document. Further, counsel may want to obtain 
access to the court investigator’s, GAL’s, or CASA’s notes, documents, and oth-
er information reviewed or relied upon in the drafting of the report. If the court 
investigator, GAL, or CASA refuses to produce his or her notes or other docu-
ments, counsel may need to file a motion for a court order for access to such 
records. In the Probate and Family Court, the standards for GAL investigators 
provide that the investigator’s files are discoverable. See Standard 8.7 of the 
Standards for Category F Guardian Ad Litem Investigators, available at 
http://www.mass.gov/courts/courtsandjudges/courts/probateandfamilycourt/galst
andards012405.pdf. Counsel might also conduct a deposition, in which case, he 
or she may serve a subpoena for the production of documents at that deposition 
pursuant to Mass. R. Civ. P. 45(d). See further discussion of depositions, below. 

§ 4.6.5 Juvenile Court Probation Department Records 

In a care and protection case, prior to the appointment of counsel, the parent 
client typically meets with the Juvenile Court probation officer and provides 

2nd Supplement 2012 4–15 



§ 4.6 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

financial information to determine whether he or she is eligible for court-
appointed counsel. During this interview the probation officer may obtain addi-
tional background information from the client. Usually, this process is not par-
ticularly important in terms of discovery, but counsel might be wise to check the 
probation department records. 

In addition, the Standards for Care and Protection Cases for Probation Officers 
of the Juvenile Court Department require probation officers to maintain contact 
with DCF, the petitioner, or the custodian at least once every thirty days regard-
ing the health and welfare of the child, status of the case, and placement of the 
child. See Standard 1:06. The probation officer is also required to complete or 
update a written probation status report prior to each court hearing. See Standard 
1:08. These standards are not followed in every court on every case; in fact, they 
are rarely followed in some courts. However, counsel should be aware of the 
practices in the courts in which he or she practices and review and obtain copies 
of the probation file and probation status reports, if they exist, on a regular basis. 
If a probation officer has conducted a home study of a proposed third party cus-
todian in a care and protection case, whether for the seventy-two–hour hearing or 
at another stage in the case, counsel should request copies of any of the probation 
officer’s notes or reports. 

Probation officers generally play a greater role in CHINS cases than they do in 
care and protection cases. In a CHINS case, the child and parent will have met 
with the probation officer prior to the appointment of child’s counsel. See 
G.L. c. 119, § 39E. The child client, and possibly his or her parent, may have 
worked with the probation department on an informal basis for months prior to 
issuance of the petition. See G.L. c. 119, § 39E. In addition, the probation officer 
may have communicated with school personnel, service providers, and other 
collaterals. Counsel should request a copy of any report or notes contained in the 
probation department’s files. 

§ 4.6.6 Criminal Records 

Criminal records are generally relevant and admissible in care and protection 
cases. In addition to actual court files, information about an individual’s criminal 
history is contained in a document commonly referred to as a CORI (criminal of-
fender record information) report. Access to CORI reports is governed by 
G.L. c. 6, § 172 et seq. Any individual can obtain a copy of his or her own record. 
G.L. c. 6, § 175. Thus, counsel can obtain a copy of the client’s record or the re-
cord of another person (such as a proposed caregiver) with a signed consent from 
that person. If the subject of the criminal record refuses to consent, counsel may 
need to file a motion requesting that the probation department conduct a criminal 
record check. Such a check is standard for parents and proposed caregivers in 
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these cases, and these motions are routinely granted. See Exhibit 4L, Motion for 
CORI Report. For further information on criminal record checks, see the “CORI 
Reader” published by the Massachusetts Law Reform Institute at http://www
.masslegalservices.org/docs/3d_Ed-2d_Rev.pdf. Also see the Web site for the De-
partment of Criminal Justice Information Services at http://www.mass.gov/cjis. 

Information contained in the CORI report is not always accurate. It is also not 
unusual for clients to lack an accurate understanding or memory of their crimi-
nal records. Counsel may need to review the court files of cases appearing on 
the criminal record to ensure that they were disposed of as noted on the criminal 
record. The subject of the CORI report may request that any errors be corrected. 
See G.L. c. 6, § 175. Counsel may also request the Juvenile Court Probation De-
partment to contact the court that issued the charge to correct a CORI report. 

§ 4.6.7 Police 

Testimony and records from police are often admitted in these cases. Counsel 
must obtain copies of records in advance of the hearing and, if possible, speak 
with any officers that might be called to testify. Counsel should also investigate 
any leads gained from that investigation that might provide helpful information. 
Even though not detailed in the police report, there might be other circumstances 
or facts that are relevant to the case. Some police departments may provide re-
cords to counsel with a simple telephone call. Alternately, counsel may need to 
submit a written request for the records. Counsel may want to provide a copy of 
the Notice of Assignment of Counsel. 

§ 4.6.8 School 

For children in care and protection cases, school records can be an important 
source of information. They can be expected to contain information related to 
the specific needs of the child, such as the child’s academic and social progress, 
developmental issues, attendance, health, and behavior. They might also refer-
ence disputed facts, such as whether a parent was responsive and cooperative 
with the school, attended certain school meetings, or arrived at the school under 
the influence of alcohol. If the child receives special education, the files should 
contain evaluations, educational plans, and progress reports. 

Counsel for a child can usually obtain records regarding his or her client through 
a simple request to the school. The school might initially require counsel to pro-
vide a Notice of Assignment of Counsel or some other proof of his or her role 
regarding the child. Counsel for a parent who has custody should be able to ob-
tain the child’s school records with a signed consent form from the parent. See 
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G.L. c. 71, § 34E. A noncustodial parent’s right of access to his or her child may 
be restricted in certain circumstances. See G.L. c. 71, § 34H; 603 C.M.R. 
§ 23.07. Children over the age of fourteen may request their own school records, 
although children of any age may have a copy of their transcripts. See 603 
C.M.R. § 23.07(2), (4). 

Disputes do not arise very frequently in regard to discovery of school records, 
but counsel for the parent should be familiar with these statutory and regulatory 
provisions. If DCF has custody of the child and blocks a party’s access to the 
child’s school records, counsel should file a motion to compel DCF to consent to 
release of the records. Alternatively, counsel may serve a subpoena duces tecum 
upon the keeper of the school records to obtain the requested documents. See 
Mass. R. Civ. P. 45(b). 

In addition to academic records, a school may hold health information regarding 
a student. Health information is maintained separately from the student’s school 
records and, therefore, must be requested separately. Counsel will need to follow 
the HIPAA guidelines, discussed above, in the discovery of health records from 
a school. 

§ 4.7 OTHER FORMAL DISCOVERY 

Beyond the tactics and strategies discussed above, there are additional methods 
for formal discovery that counsel may occasionally undertake in care and pro-
tection cases. These formal discovery techniques might become necessary for a 
variety of reasons. Sometimes, an opposing party or attorney is not cooperating 
with counsel’s informal discovery efforts. Or, counsel might have concerns 
about a witness’s future availability to testify, whether due to illness, travel, or 
other factors, and may feel the need to preserve evidence for trial. Certain for-
mal discovery practices might represent the best, or only, way to obtain impor-
tant documents from particular persons or entities. These are some of the more 
common circumstances in which formal discovery might be necessary, but this 
is certainly not an exhaustive list. 

The formal discovery efforts used in other kinds of litigation are the same as 
those used in care and protection cases: requests for production of documents, 
interrogatories, requests for admission, depositions, and motions for mental or 
physical examination. As discussed above, Juvenile Court Rule 9 mandates pro-
duction of the DCF file. However, all other formal discovery requires prior leave 
of the court. Juv. Ct. R. 9B. Decisions on the scope of discovery are committed 
to the sound discretion of the trial judge. See Adoption of Paula, 420 Mass. 716, 
734 (1995) (citing Solimene v. B. Grauel & Co., K.G., 399 Mass. 790, 799 (1987)). 
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To obtain leave of the court to conduct further discovery, counsel must file a 
written motion explaining why the requested discovery is needed and should 
detail what steps counsel has already taken to obtain the information. Courts 
may be more inclined to grant leave if counsel can explain how the requested 
discovery will promote judicial economy, for example, by narrowing the issues 
in dispute or by avoiding the need to conduct a voir dire of an expert witness. 

The Massachusetts Rules of Civil Procedure 26 through 37, which govern dis-
covery in most civil proceedings, do not apply formally in care and protection 
cases, but they may be used as a cogent standard. See Guardianship of Phelan, 
76 Mass. App. Ct. 742, 753 (2010); Adoption of Yvette, 71 Mass. App. Ct. 327, 
335 (2008); Adoption of Reid, 39 Mass. App. Ct. 338, 340-41 (1995); Care & 
Protection of Zelda, 26 Mass. App. Ct. 869, 871 (1989). A full discussion of the 
options and procedures available under the Massachusetts Rules of Civil Proce-
dure is beyond the scope of this chapter, but counsel is advised to become famil-
iar with those rules and the case law interpreting them. Where the Juvenile Court 
Rules are silent as to discovery issues, counsel should look to the Massachusetts 
Rules of Civil Procedure for guidance. 

§ 4.7.1 Request for Production of Documents 

A request for production of documents can be an effective technique for obtain-
ing documents that DCF refuses to produce, such as home finder or adoption 
unit records. Requests for production of documents are limited to the parties in the 
litigation, and although it is conceivable that other parties to the case—parents and 
children—might have documents that a party is trying to discover, the most 
common target of such a request is DCF. Juvenile Court Rule 9B requires leave 
of court to serve a request for production of documents. Counsel’s motion should 
explain what information is being sought, why the information is relevant, and 
what efforts counsel has made to obtain the information informally. It is advis-
able to file a copy of the document request along with the motion. The Juvenile 
Court Rules provide no guidance for the drafting of such requests, so counsel is 
advised to look to Mass. R. Civ. P. 34(b). Requests for production of documents 
normally require compliance within thirty days. See Mass. R. Civ. P. 34(a), (b). If 
counsel is seeking access to DCF’s home finder records, counsel should consider 
providing notice to the subjects of the records (if their identity is known) to ensure 
DCF does not request a continuance to discuss the matter with them. 

The discovering party must list the requested documents with specificity, and the 
responding party, if not complying in full, must list any objections to the request, 
such as privilege or relevance. Counsel should be careful in drafting requests for 
production; the more specific the request, the less likely the responding party will 
be able to evade it on the grounds of vagueness. If DCF objects to producing the 
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requested documents, counsel will need to seek a court order compelling compli-
ance with the request. See Exhibit 4M, Request for Production of Documents. 

§ 4.7.2 Interrogatories 

Interrogatories are written questions that may be served on another party. See 
Mass. R. Civ. P. 33. Counsel may use interrogatories to learn the identity of wit-
nesses or documents that another party intends to introduce at trial. They may be 
useful if litigating an abuse of discretion motion to discover who at DCF made 
particular decisions and why. Counsel must first obtain leave of the Juvenile 
Court pursuant to Juvenile Court Rule 9B. Counsel’s motion should explain 
what information is being sought, why the information is relevant, and what 
efforts counsel has made to obtain the information informally. It is advisable to 
file a copy of the requested interrogatories along with the motion. Because the 
Juvenile Court Rules are silent regarding interrogatories, counsel should consult 
Mass. R. Civ. P. 26 and 33 for guidance. See Exhibit 4N, Motion for Leave to 
Serve Interrogatories and Proposed Interrogatories. 

Interrogatories can be particularly useful if an opposing party intends to call an 
expert witness. The interrogatories should seek to discover, at a minimum, the 
name of the expert, the subject matter of the expert’s testimony, the substance of 
the facts and opinions to which the expert is expected to testify, and a summary 
of the grounds for each opinion. See Mass. R. Civ. P. 26(b)(4)(A)(i). Expert in-
terrogatories can be helpful even if the opposing party does not plan to call an 
expert witness. If the opposing party states in his or her answer that he or she 
will not be calling an expert, counsel has a valid basis for objecting if a fact wit-
ness, such as a social worker or therapist, attempts to offer “expert” opinion at 
trial. See Mattoon v. City of Pittsfield, 56 Mass. App. Ct. 124, 136–37 (2002) 
(witness who had not been identified as an expert witness prior to trial was not 
allowed to testify to an expert opinion); Kearns v. Ellis, 18 Mass. App. Ct. 923, 
924 (1984) (same). See Chapter 10, Experts, for a further discussion about expert 
discovery and CD File 1003 for sample expert interrogatories. 

§ 4.7.3 Requests for Admissions 

Requests for admissions can be served upon parties in a care and protection case 
pursuant to leave of the court under Juvenile Court Rule 9B. Although rarely 
utilized in these cases, they can be very helpful in narrowing the issues for trial, 
authenticating documents, and, in some instances, admitting critical evidence. 
As with interrogatories, counsel must be prepared to articulate the need for this 
formal discovery and explain why other methods of discovery were insufficient. 
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As the Juvenile Court Rules are silent on requests for admission, counsel should 
look to Mass. R. Civ. P. 36 for guidance. 

The party responding to requests for admission must either admit or deny the 
matter or set forth reasons why he or she cannot admit or deny the matter. 
Mass. R. Civ. P. 36. A failure to respond is deemed an admission. Mass. R. 
Civ. P. 36. Requests for admissions can be particularly effective for counsel rep-
resenting a child whose position is opposed to that of a parent who is not ac-
tively engaged in services, nonresponsive, or missing. In such cases, requests for 
admission can help to substantially reduce trial time. 

§ 4.7.4 Depositions 

Depositions may be useful in a variety of situations. If counsel knows that a par-
ticular witness will be unavailable at the time of trial, counsel should consider 
taking the person’s deposition. In addition, counsel may want to depose a 
CASA, GAL, or expert witness who appears biased against counsel’s client, 
whose conclusions do not appear to be supported by his or her report, whose 
expert qualifications are in question, or who fails to produce court ordered doc-
uments. In some cases, child’s counsel may want to depose a parent. Leave of 
court is required for all depositions under Juvenile Court Rule 9B. Counsel will 
need to obtain funds for a stenographer under the Indigent Court Costs Act by 
filing a motion for payment of costs along with the motion for leave to depose. See 
Exhibit 4O, Motion for Leave to Take Deposition and for Costs. 

There are a variety of different kinds of depositions to be considered, including 
witness depositions, video depositions, and depositions of the keeper of the re-
cords. Again, there are no provisions in the Juvenile Court Rules regarding 
depositions, so depending on the type to be conducted counsel should consult 
Mass. R. Civ. P. 26–32. 

Out-of-state witnesses are beyond the subpoena power of the court. If an out-of-
state witness refuses to voluntarily testify in court, counsel may want to depose 
him or her. If so, counsel should look to G.L. c. 223A, § 10 for guidance. Pursu-
ant to the procedures specified therein, counsel will need to procure a commis-
sion or letter rogatory from the court authorizing the deposition. See Exhibit 4P, 
Motion for Letters Rogatory. 

In the event that counsel obtains leave to conduct a video deposition, he or she 
will need to ensure the availability of proper technology, both for the deposition 
itself and for its use at trial. These matters must be considered and addressed 
well ahead of time. 
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§ 4.7.5 Motion for Mental or Physical Examination 

In civil legal proceedings in general, the court may order a party to submit to a 
physical or mental examination by a physician if the party’s mental or physical 
condition is at issue in the case. Such an examination may be ordered only for 
good cause and upon notice to all parties specifying the time, place, manner, 
conditions, and scope of the examination. See Mass. R. Civ. P. 35. The mental 
(and sometimes physical) condition of parents and children in care and protection 
cases is often at issue, so it is not unusual for DCF or another party to request 
that a parent or child undergo an examination. 

Often, DCF or another party wants a parent to undergo a psychological evalua-
tion. Alternatively, parent’s counsel may seek to have the child participate in a 
joint parent-child evaluation to examine the child’s relationship with the parent. 
For a further discussion of court-ordered evaluations, see Chapter 9, Privilege 
and Confidentiality. 

§ 4.8 REMEDIES FOR FAILURE TO COMPLY 
WITH DISCOVERY 

Unfortunately, opposing parties do not always comply with discovery requests. 
When that happens, counsel must know how to respond. Counsel should never 
be in a position of going to trial unprepared, without the information and docu-
mentation from other parties that counsel knows he or she needs. At a minimum, 
counsel should have DCF’s file and any other documents that any party intends to 
introduce into evidence. Counsel will need to resolve discovery disputes in ad-
vance of trial so that he or she can make informed decisions regarding negotiation 
and trial strategy. 

Judges are generally loathe to rule on discovery disputes, unless absolutely nec-
essary, and counsel should undertake all reasonable efforts to obtain the re-
quested discovery before turning to the court for assistance. Counsel must be 
sure that his or her requests for discovery have been specific and reasonable. 
Once counsel has decided to seek the court’s involvement in a discovery dispute, 
the first step is to file a motion to compel. This should be, to the extent possible, 
a short and concise statement of the information sought, the steps already under-
taken to try to obtain it, and the reasons it is necessary. If there are any legal 
issues in dispute, such as privilege or evidentiary matters, counsel should ad-
dress them in the motion. It is best practice to include with the motion a pro-
posed order with specific time frames for compliance. In general, trial courts 
possess broad discretion with regard to discovery matters and are given great 
deference on appeal. See Adoption of Paula, 420 Mass. 716, 734 (1995) (citing 
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Solimene v. B. Grauel & Co., K.G., 399 Mass. 790, 799 (1987)). The burden is 
on an appellant to demonstrate a "prejudicial error resulting from an abuse of 
discretion." See Adoption of Paula, 420 Mass. 716, 734 (1995); see also Short v. 
Marinas USA Ltd. P’ship, 78 Mass. App. Ct. 848, 852 (2011); Keene (1) v. Brig-
ham & Women’s Hosp., Inc., 56 Mass. App. Ct. 10, 18 (2002). 

If the court grants counsel’s motion to compel, and the opposing party still fails 
to provide the requested discovery, counsel will need to pursue further remedies. 
Juvenile Court Rule 9 is silent regarding the imposition of sanctions for discov-
ery violations. However, under Juvenile Court Rule 12 the court may order a 
party or attorney to pay reasonable costs and expenses if he or she “engages in 
conduct that either delays the progress of litigation, wastes judicial resources or 
causes an unnecessary increase in expenses on a party, or otherwise impedes the 
full and effective administration of justice, without sufficient justification. . . .” 

Counsel may also look to the Massachusetts Rules of Civil Procedure for guid-
ance. Pursuant to Rule 37, the court may: hold the disobeying party in contempt; 
order the disobeying party to pay the reasonable costs (including attorney fees) 
caused by the failure to comply with discovery; take certain matters as true; or 
prohibit the disobeying party from introducing evidence on certain matters. See 
Mass. R. Civ. P. 37. In addition, or in the alternative, counsel can request a con-
tinuance of the trial date to allow counsel time to obtain and review the missing 
discovery. In deciding whether to exclude evidence, the court may consider 
“(1) the prevention of surprise; (2) the effectiveness of sanctions less severe than 
exclusion; (3) evidence of bad faith; (4) prejudice to the other party caused by 
the testimony; and (5) the materiality of the testimony to the outcome of the 
case.” Commonwealth v. Giontzis, 47 Mass. App. Ct. 450, 459–60 (1999) (citing 
Commonwealth v. Chappee, 397 Mass. 508, 518 (1986)); see also Common-
wealth v. Frith, 458 Mass. 434, 440 (2010); Commonwealth v. Carney, 458 
Mass. 418, 429 (2010). 

For example, in Adoption of Daniel, 58 Mass. App. Ct. 195, 204 (2003), DCF 
announced on the first day of trial that the adoption worker would be testifying, 
without having given prior notice to the parties or providing discovery regarding 
her testimony. However, because the witness did not testify until almost a month 
later, the Appeals Court held that there was ample time for preparation and for 
resolution of discovery disputes. Adoption of Daniel, 58 Mass. App. Ct. at 204. 
It was also noted that mother’s counsel did not request a continuance. Adoption 
of Daniel, 58 Mass. App. Ct. at 204. 

Similarly, in Care and Protection of Amalie, 69 Mass. App. Ct. 813, 821 (2007), 
DCF failed to produce documents in a timely manner that were not favorable to 
its case. However, the Appeals Court held that the mother was not prejudiced by 
the late disclosure of the documents because the judge had an opportunity to 
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consider them before arriving at her decision. See Care & Protection of Amalie, 
69 Mass. App. Ct. at 821. 

In another example, Adoption of Iris, 43 Mass. App. Ct. 95 (1997), the Appeals 
Court was critical of the trial judge’s denial of the parents’ request for a continu-
ance where DCF “was inexplicably dilatory in meeting its discovery obligations 
and apparently only belatedly provided the parents two years of file materials, 
and only at trial disclosed a list of its exhibits and witnesses.” Adoption of Iris, 
43 Mass. App. Ct. at 100 n.8. It is unclear in that case what steps counsel took 
prior to trial to compel discovery from DCF. 

If counsel does seek to preclude evidence due to discovery violations, the 
method for doing so is a written motion in limine that documents counsel’s ef-
forts to obtain discovery, including motions to compel production, and provides 
a compelling argument explaining how the client will be prejudiced if the oppos-
ing party is permitted to introduce evidence that counsel has not even seen. 
Counsel should consider filing an affidavit in support of the motion, attaching any 
correspondence or other supporting documentation. See Exhibit 4Q, Motion to 
Preclude Admission of Evidence for Failure to Comply with Discovery. 

§ 4.9 RESPONDING TO DISCOVERY REQUESTS 

In addition to conducting discovery, counsel must also respond to the efforts of 
opposing parties to obtain information from counsel’s client or from persons 
who hold information about the client. Many tactical and strategic considerations 
are involved. 

If an opposing party files a motion to compel discovery or seeks leave of the 
court for additional discovery, such as interrogatories, counsel should be pre-
pared to raise any applicable defenses, such as undue burden, privilege, attorney 
work product, or relevance. Counsel may need to seek a protective order regard-
ing such discovery requests. See Mass. R. Civ. P. 26(c); see also Caron v. Gen-
eral Motors Corp, 37 Mass. App. Ct. 744, 747 (1994). For child clients, counsel 
will need to consider whether to request the appointment of a guardian ad litem 
to decide if the child’s privilege should be waived. See Chapter 9, Privilege and 
Confidentiality, for further discussion. 

Once an opposing party is granted leave for additional discovery and serves in-
terrogatories and/or requests for admissions, the client is required to answer to 
the fullest extent possible. However, this does not mean that the client must vol-
unteer information. Counsel should ensure that the client is answering only the 
questions asked and that the client is not providing additional information that 
was not requested and that may be harmful to the case. 
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Often, DCF will require a parent to participate in a psychological evaluation or 
other type of assessment (e.g., domestic violence, substance abuse) as part of the 
service plan. If the parent refuses to participate, DCF may seek a court order 
compelling the evaluation. Depending on the circumstances, parent’s counsel 
should object, particularly if the facts do not appear to warrant it. See Adoption 
of Leland, 65 Mass. App. Ct. 580, 587–88 (2006) (criticizing DCF’s inclusion of 
domestic violence evaluation as a task on father’s service plan where there was 
little basis for its necessity); see also Adoption of Zoltan, 71 Mass. App. Ct. 185, 
192 (2008). In the event that a court does order a parent client to submit to a 
psychological evaluation, the parent client must attend, but he or she can assert 
his or her psychotherapist privilege and refuse to participate. See In re Sheridan, 
412 Mass. 599, 604–05 (1992). See also G.L. c. 112, § 135B; G.L. c. 233, § 20B; 
and Chapter 9, Privilege and Confidentiality. 

§ 4.10 CONCLUSION 

Counsel must master both the substance and strategy of investigation and dis-
covery if he or she hopes to be successful in state intervention cases. Proper 
preparation and execution of trial strategy is impossible unless counsel is able to 
obtain the necessary, relevant information. Therefore, counsel must undertake 
investigation and informal and formal discovery efforts from the outset and must 
continue to do so throughout the life of the case as new information becomes 
available. Effective investigation and discovery will consume a great deal of 
counsel’s time in a case, but can ultimately pay great dividends. 
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EXHIBIT 4A—Letter to DCF Requesting File (Child 
Client) 

 Date 

VIA FACSIMILE:  

Ms. DCF Attorney 
Department of Children and Families  
Regional Office 
Address 

VIA FACSIMILE:  

Mr. Social Worker 
Department of Children and Families  
Address 

Re: Care & Protection of John Doe 
 X Juvenile Court Docket No. CP XXXXXX 

Dear Ms. Attorney and Mr. Social Worker: 

As you know, I have been appointed to represent John Doe, the child who is the 
subject of the above-referenced care and protection matter. Pursuant to 110 
C.M.R. § 12.09 and Juvenile Court Rule 9, I am requesting a copy of the entire 
DCF file relating to my client and his family including any 51A reports and 51B 
investigations and evaluations. If any privileged or other information is withheld 
from production, please provide me a list of the materials and information with-
held as required by Juvenile Court Rule 9. I expect to receive a copy of the en-
tire DCF file no later than _____, which is thirty days from the date this case 
commenced. See Juv. Ct. R. 9. I also expect to receive any additions to the DCF 
file on a timely basis after the Department’s initial production. Id. Pursuant to 
110 C.M.R. § 12.09(2), I hereby certify that any materials disclosed to me as a 
result of this request shall not be further duplicated or divulged to any person not 
a party to this proceeding, unless by order of the court.  

Please also provide me with a copy of all pleadings that DCF has filed, and will 
in the future file, in the case. As my client is indigent, I expect that fees for 
copying the materials will be waived. 

I understand that the Department must complete a service plan no later than ten 
days after the completion of its assessment and no later than 45 days after John 
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was placed in the Department’s custody. See 110 C.M.R. § 6.06(1)(A); G.L. c. 
119, § 29. I would like to meet with you to discuss the service needs of John and 
his family and to jointly develop a service plan as required by state and federal 
regulations. See 45 C.F.R. § 1356.21(g)(1); 110 C.M.R. § 6.07(1). I am available 
to meet with you on the following dates and times: [add dates and times]. I will 
call you shortly to schedule this meeting. 

I am hereby informing the Department that at this time my client is invoking any 
and all privileges he may have. Further, I am instructing the Department not to 
release any privileged material about my client (including psychiatric, psycho-
logical or drug treatment records) to the court investigator or anyone else with-
out the written consent of my client or of a guardian ad litem appointed by the 
court for that purpose. 

Please also be advised that I do not consent to or authorize my client being in-
terviewed by any law enforcement official or agency or any representative 
thereof for any purpose without advance notice to me, including the opportunity 
for my client to consult with me in advance regarding his participation in the 
interview. Similarly, I do not consent to or authorize my client’s participation in 
any evaluation or diagnostic assessment conducted without advance notice to 
me, including the opportunity for my client to consult with me in advance re-
garding his participation in such evaluation or assessment. Thus, I expect to be 
informed of any such interviews or evaluations with sufficient time and oppor-
tunity to consult with and advise my client. I also write to inform you that I wish 
to be present at any such interviews or evaluations.  

Please ensure that, as child’s counsel, I am provided reasonable advance notice 
of each the following events regarding my client so that I may attend, participate 
in, or advise my client as appropriate: 

1) any and all foster care reviews pertaining to my client in accordance 
with DCF regulations 110 C.M.R. § 6.12 (4)(h) and 5(b); 

2) any and all evaluations for which my client is referred, including but 
not limited to ASAP evaluations pursuant to G.L. c. 119, § 33B and 
D.S.S. Policy 92-001 and other diagnostic assessments or evaluations 
of any kind; 

3) any and all interviews of my client by any law enforcement agency or 
representative thereof, including a police department, district attorney’s 
office, victim witness advocate or any other person affiliated with a law 
enforcement agency; 
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4) any requested or intended plans to change my client’s placement absent 
an emergency, including notice of any referrals for specialized foster 
care, group care or residential placement; 

5) any emergency change in placement or hospitalization as soon as prac-
ticable thereafter; and 

6) any and all case conferences or treatment planning meetings held by 
any and all service providers for my client. 

 Thank you for your courtesy and anticipated cooperation. Please con-
tact me if you have any questions or concerns. 

 Sincerely, 

 Attorney 
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EXHIBIT 4B—Letter to DCF Requesting File 

 Date 

VIA FACSIMILE:  

Ms. DCF Attorney 
Department of Children and Families 
Regional Office 
Address 

VIA FACSIMILE:  

Mr. Social Worker 
Department of Children & Families 
Address 

Re: Care & Protection of John Doe 
 X Juvenile Court Docket No. CP XXXXXX 

Dear Ms. Attorney and Mr. Social Worker: 

I have been appointed by X Juvenile Court to represent Ms. Janet Doe, the 
mother in the above-referenced matter. Pursuant to 110 C.M.R. § 12.09 and Ju-
venile Court Rule 9, I am requesting a copy of the entire Social Services file 
relating to my client and her family including any 51A reports and 51B investi-
gations and evaluations. If any privileged or other information is withheld from 
production, please provide me a list of the materials and information withheld as 
required by Juvenile Court Rule 9. I expect to receive a copy of the entire Social 
Services file no later than _____, which is thirty days from the date this case 
commenced. See Juv. Ct. R. 9. I also expect to receive any additions to the So-
cial Services file on a timely basis after the Department’s initial production. Id. 
Pursuant to 110 C.M.R. § 12.09(2), I hereby certify that any materials disclosed 
to me as a result of this request shall not be further duplicated or divulged to any 
person not a party to this proceeding, unless by order of the court.  

Please also provide me with a copy of all pleadings that DCF has filed, and will 
in the future file, in the case. As my client is indigent, I expect that fees for 
copying the materials will be waived. 

I understand that the Department must complete a service plan no later than ten 
days after the completion of its assessment and no later than 45 days after John 
was placed in the Department’s custody. See 110 C.M.R. § 6.06(1)(A); G.L. c. 
119, § 29. I would like to meet with you to discuss the service needs of John and 
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his family and to jointly develop a service plan as required by state and federal 
regulations. See 45 C.F.R. § 1356.21(g)(1); 110 C.M.R. § 6.07(1). I am available 
to meet with you on the following dates and times: [add dates and times]. I will 
call you shortly to schedule this meeting. 

I am hereby instructing the Department that, on behalf of my client, Ms. Doe, I 
am revoking all prior releases signed by her or on her behalf, effective immedi-
ately. I am requesting that the Department send all future releases, service plans, 
or anything else requiring my client’s signature to me and that she not be re-
quested to sign anything without first consulting with me. 

I am hereby informing the Department that at this time my client is invoking any 
and all privileges she may have, and I am instructing the Department not to re-
lease any privileged material about my client (including psychiatric, psychologi-
cal or drug treatment records) to the court investigator or anyone else without 
our express permission. 

Finally, please make sure that I receive notice of any foster care reviews sched-
uled for my client’s family. 

Thank you very much for your assistance in this matter. I can be reached at 
(XXX) XXX-XXXX. 

 Sincerely, 

 Attorney 

cc: Mother 
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EXHIBIT 4C—Letter to DCF Requesting Updates to 
the File 

 Date 

Via Facsimile 

Mr./Ms. X, Area Director 
Social Worker, Petitioner 
Department of Children and Families 
Address 

Re: Care & Protection of: Children 
 X Juvenile Court Docket No. CP XXXXXX 

Dear: 

I have been appointed by X Juvenile Court to represent MOTHER, the 
mother in the above-referenced matter. 

I have received copies of the DCF file in this matter up until [date]. I 
write to request that you send me an update of the file since that date. I also re-
quest that you send me an update of the dictation in this matter beginning after 
[date]. 

Please let me know if you have any questions or require any further in-
formation. Please also let me know when I may pick up the updates. I can be 
reached at XXX-XXX-XXXX. 

Thank you for your timely attention to this matter. 

 Sincerely, 

 Attorney 

cc: DCF Legal Department 

 Fax XXX-XXX-XXXX 
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EXHIBIT 4D—Motion to Compel Production of the 
DCF File 

COMMONWEALTH OF MASSACHUSETTS 

CITY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

 

________________________ 
 
IN RE: Care and Protection of 
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

 
 
MOTHER’S MOTION TO 
COMPEL 
PRODUCTION OF DOCUMENTS 

NOW COMES Jane Doe, the mother of the children in the above-referenced 
matter, and, through counsel, hereby moves this Court for an order compelling 
the Department of Children and Families (“DCF”) to provide counsel with an 
updated copy of its file in this matter. Counsel already has a number of docu-
ments from the DCF file, which are listed in counsel’s letter to DCF dated 
[date]. Thus, Ms. Doe seeks an order compelling production of only that portion 
of the DCF file not referred to in the [date] letter. In support of this motion, 
counsel submits the attached Affidavit of Counsel setting forth counsel’s efforts 
to obtain the requested documents. 

Ms. Doe, through counsel, asserts that she has exhausted her extra-judicial 
remedies in pursuit of a copy of the petitioner’s file, as detailed in the attached 
Affidavit of Counsel. Counsel requested a copy of the entire petitioner’s file 
from DCF pursuant to 110 C.M.R. 12.09 at the outset of this case, on [date]. At 
the pretrial conference, this Court ordered DCF to produce a copy of its file for 
Ms. Doe by [date]. Ms. Doe, through her counsel, again requested an updated 
copy of the file in the aforementioned [date] letter, and repeated her request in a 
[date] letter to DCF (copies of these letters are attached to the accompanying 
Affidavit of Counsel). To date, DCF has not responded to either letter. 

Finally, there is a trial scheduled in this matter for [date]. Without an updated 
copy of the petitioner’s file, Ms. Doe is effectively precluded from preparing for 
trial. In light of basic notions of due process, and in light of the fact that this 
Court has already ordered DCF to produce a copy of its file for Ms. Doe, Ms. 
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Doe respectfully requests that this Court order DCF to provide an updated copy 
of its file forthwith. 

Dated: 
 

Respectfully 

JANE DOE 
By her attorney, 

 

_____ 
Attorney (BBO#) 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on counsel 
for the Department of Children and Families by fax and mail. 

 

 _____ 
Attorney 

 

4–36 2nd Supplement 2012 



INVESTIGATION AND DISCOVERY  

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

 

________________________ 
 
IN RE: Care and Protection of 
The Doe Children 
________________________ 

 
) 
) 
) 
) 

 
 
AFFIDAVIT OF [COUNSEL] 

I, Attorney, do hereby swear and affirm that the following is true to the best of 
my knowledge, understanding, and belief: 

1. I am an attorney licensed to practice law in the Commonwealth of Massa-
chusetts. 

2. I am employed as an attorney with [firm or solo practitioner]. 

3. I was appointed by this Court to represent Jane Doe, the mother, in the 
above-captioned matter. 

4. Shortly after my appointment to represent Ms. Doe, I sent the Department 
of Children and Families (“DCF”) a letter dated [date], requesting a copy of 
its entire file in this case pursuant to 110 C.M.R. 12.09. 

5. At the pretrial conference in this case on [date], this Court ordered DCF to 
produce a copy of its file to Ms. Doe by [date]. 

6. On [date], I faxed a letter to DCF requesting an updated copy of its file. I 
included in that letter a list of the documents from the DCF file that I al-
ready had in my possession and asked that DCF provide me with the bal-
ance of the file. A true and accurate copy of that letter is attached to this Af-
fidavit. 

7. On [date], I faxed another letter to DCF requesting an updated copy of the 
file. A true and accurate copy of that letter is attached to this Affidavit. 

8. To date, I have not received an updated file from DCF. 

Sworn under the pains and penalties of perjury, 
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_____ 
Attorney 

_____ 
Date 
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EXHIBIT 4E—Motion to Compel Production of 
Unredacted 51A Report 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

 

 
IN RE: Care and Protection 
of the Doe Children 

) 
) 
) 
) 

MOTION TO COMPEL IMMEDIATE PRODUCTION OF 
UNREDACTED REPORTS PURSUANT TO MASS. GEN. L. c. 119, 

§§ 51A AND 51B 

Pursuant to Juvenile Court Rule 9, John Doe, father of the children in the above-
captioned case, John Doe, Jr., and James Doe, hereby respectfully requests that 
this Court enter an order compelling the Department of Children and Families 
(“DCF”) to produce immediately unredacted reports prepared pursuant to Mass. 
Gen. L. c. 119, §§ 51A and 51B, as well as other documents in its possession 
described below, and to allow Mr. Doe, through his attorney, to copy those doc-
uments. 

In support of this Motion, Mr. Doe respectfully asserts as follows: 

1. A report under Mass. Gen. L. c. 119, § 51A (“51A Report”) was filed with 
respect to the Children on [date], [date] and [date]. 

2. The instant Care and Protection petition was filed on [date] in response to 
the refusal of Rachel Roe, mother of the children, to allow DCF access to 
the Children subsequent to a DCF decision to support the [date] 51A report. 
Subsequently, DCF was given emergency temporary legal custody of the 
children. 

3. It is crucial for the defense of this action at the 72-hour hearing and at trial 
that Mr. Doe receive immediately a copy of DCF’s 51A and 51B Reports. 
These reports must be unredacted, revealing the identity and other vital in-
formation concerning the 51A reporter. 
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4. Mr. Doe also respectfully requests that this Court require DCF to produce 
immediately the notes of any and all DCF social workers who participated 
in any phase or aspect of the 51A and 51B Investigations, as well as any and 
all other writings, including but not limited to documents, reports, corre-
spondence or notes, upon which the 51A & B Reports were based (collec-
tively, the “Related Writings”). 

5. The requested information is vital to the meaningful representation of Mr. 
Doe at the 72-hour hearing and at trial. Indeed, unless Mr. Doe receives the 
documents requested herein at the beginning of the 72-hour hearing, his 
rights cannot be meaningfully defended at that hearing. Failure to require 
such production by DCF will violate Mr. Doe’s rights to due process of law 
guaranteed by the Fourteenth Amendment to the United States Constitution 
and Articles X, XI and XII of the Massachusetts Declaration of Rights. 

WHEREFORE, Mr. Doe respectfully requests that this Court enter an order: 

(a) compelling DCF to produce immediately the unredacted 51A and 51B Re-
ports and the Related Writings to Mr. Doe, and to allow Mr. Doe, through 
his attorney, to copy same; and 

(b) granting Mr. Doe such other and further relief as this Court deems just and 
proper. 

Dated: Respectfully submitted, 
JOHN DOE, 
By his attorney, 

_____ 
Attorney, BBO No. 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by fax and mail. 

 _____ 
Attorney 
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EXHIBIT 4F—Motion to Compel Production of 
Home Finder and/or Adoption Unit Records 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

_________________________
 
IN RE: Care and Protection 
of Child 
_________________________ 

 
) 
) 
) 
) 

MOTHER AND FATHER’S JOINT MOTION TO COMPEL 
PRODUCTION OF THE ENTIRE DCF HOME-FINDING AND 

ADOPTION UNIT RECORDS 

NOW COME Mother and Father and, through counsel, hereby move this Hon-
orable Court to order the petitioner, the Department of Children and Families 
(hereinafter “DCF”), to produce the entire DCF Home-Finding and Adoption 
Unit Records for the current foster home, the Department’s proposed adoptive 
placement (i.e. the foster home of Child). As grounds therefore, Mother and Fa-
ther state the following: 

1. This matter is currently scheduled for trial on [date]. The issues at trial will 
be post-termination and post adoption contact between Mother and Father 
and Child, and competing adoption plans. 

2. Child is currently placed in the home of the Department’s proposed adop-
tive placement for Child, with the “X” family. The Department has home-
finding records regarding this family including but not limited to a Home-
study and an Adoption Assessment. Such records include information about 
the family that is highly relevant for trial. 

3. Mother and Father plan to present the home of Aunt as the Adoptive place-
ment for the Child. Adoption Agency is currently completing its Home-
study on the Aunt’s home. 
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4. A key issue at the trial in this matter will be the Court’s consideration of the 
Mother and Father’s plan for Child with Aunt, versus the DCF adoption 
plan for the Child with the “X” family. 

5. As required by case law established in Adoption of Dora, 52 Mass. App. Ct. 
472 (2001), and Adoption of Hugo, 428 Mass. 219 (1998), before entering 
any termination decree, this Court is required to decide which of the two 
plans is in the best interest of Child. 

6. In evaluating the two plans, this Court will be required to first consider 
whether either of the two competing plans is adequate. If both past muster, 
the judge must then chose which plan is in the best interest of the child(ren). 
See Adoption of Dora, 52 Mass. App. Ct. at 473. 

7. In evaluating both the adequacy of the plans and the best interest of the 
child(ren) the judge has wide discretion, but should consider, among other 
things: (1) the ability, capacity, fitness and readiness of proposed caretakers 
to assume parental responsibility (See Adoption of Dora, 52 Mass. App. Ct. 
at 474 FN.8); (2) the suitability of the proposed caretakers to raise, support, 
and educate the child(ren) (See Adoption of Dora, 52 Mass. App. Ct. at 
476); (3) the characteristics of the homes which are being sought for the 
child, such as: where the families live, whether they have other children, 
whether the child has lived there and how long, day care options, plans for 
the child, education, employment status and work history of the proposed 
caretakers (See Adoption of Dora, 52 Mass. App. Ct. at 477 FN.10); the evi-
dence of each parents present home environment and over-all fitness to fur-
ther the child’s best interests (See Adoption of Hugo, 428 Mass. at 231). 

8. Given the above-cited case law, it is clear that the parties will not only be 
required to challenge the adequacy of the competing resources, but also the 
best interest portion of each plan by exploring, among other elements, the 
factors listed in the preceding paragraph. 

9. In order to challenge the adequacy and best interest portion of the Depart-
ment’s plan, Mother and Father need access to Home-finding/Adoption re-
cords, and any home-studies completed on the foster parents. DCF has sole 
access to this information at this time and has not agreed to produce this in-
formation to counsel. 

10. This current situation places Mother and Father at a grave disadvantage. It 
also violates their rights to due process of law and effective assistance of 
counsel as guaranteed by the Sixth and Fourteenth Amendments to the U.S. 
Constitution and Articles 1, 10, & 12 of the Massachusetts Constitution. 
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11. Production of the documents identified above is necessary to prepare a de-
fense and to advocate zealously. 

WHEREFORE, Mother and Father hereby move this Honorable Court to order 
DCF to produce the entire DCF Home-Finding and Adoption Unit Records for 
the current foster home to all counsel, redacted according to their regulations 
and state law. 

Dated: Respectfully submitted, 
MOTHER, 
By her attorney, 

_____ 
Attorney, BBO No. 
Address 
Telephone Number 

  
FATHER, 
By his attorney, 

_____ 
Attorney, BBO No. 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by fax and mail. 

 _____ 
Attorney 
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EXHIBIT 4G—Sample FOIA Request 

DATE 
 
Commissioner Angelo McClain 
Department of Children and Families 
600 Washington Street 
Boston, MA 02111 

Dear Commissioner McClain, 

Re: RECORDS REQUEST 

I hereby request, pursuant to the Massachusetts Freedom of Information Act, 
M.G.L. c. 66, § 10, that you permit me to inspect and to examine the following 
public records: 

1. Any and all information regarding the composition of the members of the 
“Multi-disciplinary Assessment Team” (MDAT) in the Department’s Lynn, 
Salem/CapeAnn, Haverhill and Lawrence offices; 

2. Any and all rules, regulations, policies or procedures that govern MDAT or 
are used by MDAT; 

3. Any and all guidelines or protocols that are used by MDAT in making deci-
sions about the requests for which they will provide assistance; 

4. Any and all information regarding the budget for MDAT, including the 
sources of MDAT’s budget, and its expenditures. I am not interested in any 
identifying information as to who received funds, but I am requesting re-
cords regarding what purposes MDAT has used its budget for. 

Unless I hear otherwise, I will plan come to your office on [DATE]. At that time, 
I may request that one copy of some or all of these records be made available to 
me for a reasonable fee. 

Should you determine that some portions of the documents are exempt from 
disclosure, I request that you release any reasonably segregable or redacted por-
tions of the documents, which are not exempt. I reserve my right to appeal such 
a decision. 

If you determine that a requested document, or any portion of a requested docu-
ment is exempt from disclosure, kindly note the applicable statutory exemption 
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with an explanation as to why the Department asserts it applies to the requested 
record. 

Please do not hesitate to contact me if you have any questions or concerns re-
garding this request. Thank you for your attention to in this matter. 

 Sincerely, 

Attorney at Law 
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EXHIBIT 4H—HIPAA Consent Form 

Authorization for the Release and/or 
Discussion of Protected Health Information 

Patient Name:_____ SS#: _____-_____-_____Birth Date: _____/_____/_____ 

Authorization 

1. I, _____, hereby authorize:  
(Name of Patient or Patient’s Legally Authorized Representative) 

2. Name of person or entity holding information: _____ 

Street Address: _____ 

City, state, zip: _____  Telephone: (   )   -     

3. To release and/or discuss the following information (CIRCLE ALL THAT 
APPLY):  

 Complete Record Outpatient Care  Inpatient Care  X-Ray Results   
Laboratory Results 

 Treatment Plan Update Other (please specify) _____ 

If my record contains the following information, it also may be released if 
INITIALED in boxes below: 

_____ Substance Abuse Treatment _____ Mental Health Treatment 
_____HIV Testing or Treatment   

4. To _____ 
(Name of Person Authorized to Receive Information) (Name of organization) 

_____ _____ _____ _____ _____ 

Street/PO BOX City State Zip Code HIV Testing or 
Treatment 

5.This information release is at my request for the purpose of: 

_____ 
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6. Signature: 

I have carefully read and understand the above information, and do herein con-
sent to its disclosure.  I am aware that information regarding my medical condi-
tion will be released to those persons or agencies named above.  

I understand that, if the person(s) or organization(s) that I authorize to receive 
my protected health information are not subject to federal and state health in-
formation privacy laws, subsequent disclosure by such person(s) or organiza-
tion(s) may not be protected by those laws.  

I understand that I may revoke this consent, in writing, at any time, unless action 
based on it has already begun.  

This authorization expires _____ from today's date, or upon the following speci-
fied event:  

_____.  

I authorize the use of a copy of this form for the disclosure of the information 
described above.  

Signed _____ Relationship_____ Date: _____/_____/_____ 
(Patient or patient’s Legally Authorized Representative) 

Witnessed by _____ Date: _____/_____/_____ 
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EXHIBIT 4I—Motion for Release of Health 
Information 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXX 

 

_________________________
 
 
IN RE: The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

MOTION FOR RELEASE OF HEALTH INFORMATION 

NOW COMES John Doe, the father of the children in the above-referenced mat-
ter and, through counsel, respectfully requests that this Honorable Court issue a 
subpoena to the City General Hospital to produce the health information records 
of Rachel Roe, the mother of the children in the above-referenced matter, who 
has been given notice of this request and an opportunity to object pursuant to 45 
C.F.R. § 512(e). Ms. Roe’s date of birth is X/X/XX, and her last known address 
is 100 Main Street, City, MA, 00000.  

Specifically, Mr. Doe requests that this Court subpoena any information related 
to Ms. Roe’s past, present, or future physical condition, the provision of health 
care, and payment for health services, pursuant to 45 C.F.R. § 160.103. Health 
care includes any care, counseling, service, or assessment regarding the physical 
condition, or functional status of Ms. Roe or that affects the structure or function 
of the body. Id.  

Mr. Doe requests that this Honorable Court issue a subpoena to the City General 
Hospital for Ms. Roe’s Health Information Records, ordering that a certified 
copy of the records be delivered directly to the clerk of the court. Should Ms. 
Roe object to the release of her Health Information Records, Mr. Roe requests 
that this Honorable Court conduct an in camera review of Mother’s Health Infor-
mation records to determine whether the records contain information, including 
statements, that relates to Ms. Roe’s medical treatment and medical history. If the 
records contain such information, Mr. Doe requests that this Honorable Court re-
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lease the information to counsel for Mr. Doe pursuant to G.L. c. 233, § 79. If the 
records contain statements or information that are privileged, Mr. Doe asks that the 
Court set that portion of the records aside for further action should Mr. Doe file a 
Motion for Release of Mental Health Records with this Court. 

In support of this motion, Mr. Doe, through counsel, state as follows: 

1. The City General Hospital is the keeper of these records. 

2. The children were taken from the custody of their mother and placed in fos-
ter care one and one half years ago due, inter alia, to concerns about Ms. 
Roe’s physical status and its negative affect upon her ability to care for the 
children.  

3. Trial in this matter is scheduled for X/X/XX. At trial, the issue of Ms. Roe’s 
current physical status and ability to provide care for the children will be a 
central issue.  

4. Ms. Roe refuses to release her Health Information to Mr. Doe or any other 
party in this matter. 

5. Ms. Roe has indicated to Wanda Worker, the ongoing worker assigned to 
this case, that she has sought and received treatment for her medical issues 
at City General Hospital. 

6. In order for Mr. Doe, and the Court, to determine if Ms. Roe is currently 
able to care for the children, they must be able to review Ms. Roe’s Health 
Information Records from City General Hospital. Mr. Doe, and the Court, 
will not be able to determine if the issues that significantly contributed to 
the care and protection petition have been ameliorated unless they are able 
to review the City General Hospital records. 

7. Mr. Doe has sent Ms. Roe notice of this Motion, through counsel, and re-
quested that this matter be scheduled for a hearing at which Ms. Roe may 
appear and tender any objection. 

WHEREFORE, Mr. Doe, through counsel, requests that this Honorable Court 
allow this motion and: 

1) summons into Court the City General Hospital Health Information Records 
of Ms. Roe; 

2) perform an in camera review of the records; and  

3) release to Mr. Doe copies of any appropriate portions of the records. 
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Dated: Respectfully submitted, 
John Doe, 
By his attorney, 

_____ 
Attorney, BBO No. 
Address 
Telephone No. 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing Motion for Re-
lease of Health Information on all parties of record, including Ms. Roe, via fac-
simile and U.S. Mail. A hearing on this Motion is scheduled for X/X/XX in City 
Juvenile Court. 

_____ 
Attorney 

_____ 
Date 
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EXHIBIT 4J—Motion for Release of Mental Health 
Records 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

 

________________________ 
 
IN RE: CARE AND 
PROTECTION OF 
THE DOE CHILDREN 
 
_________________________ 

 
) 
) 
) 
) 
) 
) 

 
 
CHILDREN’S MOTION FOR 
RELEASE 
OF MOTHER’S MENTAL HEALTH 
RECORDS 
PURSUANT TO M.G.L. CHAPTER 233, 
§ 20b 

NOW COME Jessica Doe and James Doe, the minor children who are the subjects 
of the above-captioned care and protection matter, by and through counsel, and 
respectfully requests that this Honorable Court conduct an in camera review of the 
Mother, Jane Doe’s, mental health treatment records from City Family Hospital and 
from Ralph Roe, Ph.D. 

As reasons in support hereof the children state as follows 

1. Ms. Doe’s mental health, including a history of depression, is at issue in the 
pending trial on the merits of this care and protection petition. 

2. Since the removal of the children from their mother’s custody, Ms. Doe has 
received treatment at the City Family Hospital and from Ralph Roe, Ph.D., 
a doctor at City Family Hospital; 

3. Ms. Doe states that she is ready to resume full-time care and custody of the 
children; however, she has refused to sign releases authorizing the DCF so-
cial worker or counsel for the children access to her treatment records from 
City Family Hospital and Dr. Roe, asserting her patient-psychotherapist 
privilege. 

4. The Court Investigator recommended that, “the Court or one of the attor-
neys [should] subpoena the [City Family Hospital] records for a review . . . 
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as the mother’s mental health is the pivotal issue in this case.” Court Inves-
tigation at p. 7.  

The children hereby seek in camera inspection of the City Family Hospital re-
cords, including those of Dr. Roe. Following such in camera inspection, the 
children seek release of all non-privileged matter as well as privileged matter 
that the court determines, “bears significantly on [Ms. Doe’s] ability to provide 
suitable care or custody [to the children], and that it is more important to the 
welfare of the child[ren] that [such materials] be disclosed than that the relation-
ship between the patient and psychotherapist be protected.” M.G.L. c. 233, 
§ 20B. 

DISCUSSION 

General Laws c. 233, § 20B provides that in any judicial or administrative pro-
ceeding a patient may refuse to disclose and prevent a witness from disclosing 
confidential communications made between the patient and his or psychothera-
pist related to the diagnosis or treatment of the patient's mental or emotional 
condition. However, the Court has the authority to override the mother’s privilege 
if it determines that the psychotherapist has information “bearing significantly on 
the patient’s ability to provide suitable care or custody and that it is more impor-
tant to the welfare of the child that the communication be disclosed than that the 
relationship between patient and psychotherapist be protected.” G.L. c. 233, 
§ 20B(e). In determining whether to authorize disclosure under this provision, 
the Court must conduct an in camera review of the records. See Commonwealth 
v. Collett, 387 Mass. 424, 436-439 (1982).  

Further, the psychotherapist privilege statute protects only confidential commu-
nications between Ms. Doe and her psychotherapist. The statute does not protect 
“the existence of the fact of a hospitalization, the dates of hospitalization or even 
the purpose of the admission, if such purpose does not implicate communica-
tions [that are privileged under the relevant statutes].” Commonwealth v. 
Clancy, 402 Mass. 664, 667 (1988). In Petition of the Department of Social Ser-
vices to Dispense with Parental Consent to Adoption, 399 Mass. 279, 287 (1987) 
, the Court wrote that, “[w]hile the scope of this privilege is broad, it does not 
cover all hospital records concerning nonpsychiatric admissions simply because 
some psychiatric information appears in the hospital record. The records are 
privileged if they contain the communications or notes of communications be-
tween the patient and a psychotherapist.”  

Similarly, the Appeals Court has reasoned that, “[t]he exercise of the privilege 
established by G.L. c. 233, § 20B, does not preclude admission of such parts of a 
psychiatric record as are ‘conclusions based on objective indicia rather than on 
communications from the mother.’” Adoption of Seth, 29 Mass. App. Ct. 343, 
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353 (1990), quoting, Adoption of Abigail, 23 Mass. App. Ct. 191, 198-199 
(1986). Most recently, in Adoption of Saul, 60 Mass. App. Ct. 546, 551-553 and 
nn. 7 & 8 (2004), the Appeals Court held that a diagnosis is not privileged under 
the statute unless the diagnosis “conveys” or “reveals” a confidential patient 
communication. Thus, the records that the children seek may contain a great 
deal of relevant and admissible evidence that is not privileged and that is subject 
to discovery.  

WHEREFORE, the children, Jessica Doe and James Doe, respectfully request 
that this Honorable Court: 

1.  order the City Family Hospital to produce a complete copy of Ms. Doe’s 
treatment records from [date] through the present, including any and all re-
cords of Dr. Roe, to this Court for an in camera inspection pursuant to G.L. 
c. 233, sec. 20B(e); and  

2.  conduct the requisite in camera review of the same to determine what por-
tions, if any, may be released to counsel for the parties. 

Dated: Respectfully submitted, 
Jessica and James Doe, 
By their attorney, 

_____ 
Attorney, BBO No. 
Address 
Phone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that on this date I served the foregoing on all parties 
of record by mailing a true copy of the same by first class mail to the parties’ 
respective counsel of record (insert counsel’s names and addresses). 

Dated: _____ 
Attorney 
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EXHIBIT 4K—Motion for Release of Substance 
Abuse Treatment Records 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXX 

 

_________________________
 
 
IN RE: The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

MOTION TO OBTAIN DRUG TREATMENT RECORDS 

NOW COME the children, through their attorney, in the above-referenced mat-
ter and respectfully request that this Court order, pursuant to 42 U.S.C. § 290dd-
2 and 42 C.F.R. § 2.64, the drug treatment facility at City General Hospital to 
produce the Records of their mother, Jane Doe, DOB X/X/XX, last known ad-
dress 100 Main Street, City, MA 02000, to be summonsed to the City Juvenile 
Court by [date]. The children request that this Honorable Court conduct an in 
camera review of Ms. Doe’s substance abuse treatment records to determine 
whether the records contain evidence bearing significantly on Ms. Doe’s ability to 
provide suitable care or custody to the children and whether it is more important to 
the welfare of the children and the public interest that the contents of the records be 
disclosed than that any privilege Ms. Doe may assert be protected.  

In support of this motion, the children, through counsel, state as follows: 

1. The City General Hospital is the keeper of these records. 

2. The children were taken from the custody of their mother and placed in fos-
ter care one and one half years ago due to concerns about Ms. Doe’s signifi-
cant current and past substance abuse. The allegations of neglect due to Ms. 
Doe’s drug problem were substantial and severe, resulting in the children 
being placed in the custody of the Department of Children and Famliles. At 
trial on X/X/XX, Ms. Doe entered a stipulation and the Department gained 
permanent custody of the children. 
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3. On X/X/XX, the Department filed a Notice of Intent to Seek Termination of 
Parental Rights. The matter is scheduled for a termination trial on X/X/XX. 
The children have remained in foster care.  

4. Ms. Doe has indicated to Wanda Worker, the ongoing worker assigned to 
this case, that she has been engaged in drug treatment at City General Hos-
pital.  

5. The issue of Ms. Doe’s substance abuse and participation in treatment was 
the main issue at the permanent custody trial, and will be the central issue at 
the upcoming termination trial.  

6. In order for the children, and the Court, to determine if Ms. Doe is currently 
able to care for them, they must be able to review the substance abuse/drug 
treatment records from City General Hospital. The children, and the Court, 
will not be able to determine if the issues that gave rise to the care and pro-
tection petition have been ameliorated unless they are able to review the 
City General Hospital records. 

7. The only source available for this information is the City General Hospital 
drug treatment program. Ms. Doe has refused to sign a release authorizing 
disclosure of this information to the children.  

8. Accordingly, the best interests of the Doe Children and the public interest 
require disclosure of their mother’s drug treatment information, and out-
weigh the potential injury to the Ms. Doe, her physician – patient relation-
ship, and the treatment services she received. 

WHEREFORE, the children, through counsel, request that this Honorable Court 
allow this motion and: 

1) Summons into Court the City General Hospital drug treatment records of 
their mother, Jane Doe; 

2) Perform an in camera review of the records; and  

3) Release to the children copies of any appropriate portions of the report.  

A proposed order is attached. 
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Dated: Respectfully submitted, 
CHILDREN, 
By their attorney, 

_____ 
Attorney, BBO No. 
Address 
Telephone No. 
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COMMONWEALTH OF MASSACHUSETTS 
JUVENILE COURT DEPARTMENT 

COUNTY, ss JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

_________________________
 
 
IN RE: Care and Protection of 
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

ORDER TO PROVIDE DRUG TREATMENT RECORDS 

After a hearing on a motion by child’s counsel to obtain the drug treatment re-
cords of mother at which Jane Doe and the City General Hospital drug treatment 
facility had an opportunity to appear and be heard this court finds that:  

1. Other ways of obtaining the information are not available or would not be 
effective; and 

2. The welfare of the children, the public interest and need for the disclosure 
outweigh the potential injury to the patient, the physician – patient relation-
ship and the treatment services. 

Therefore it is the order of this court that City General Hospital drug treatment 
facility produce to this court the treatment records of Jane Doe, date of birth 
X/X/XX on or before _____. 

Dated: _____ 
Justice 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing on all parties of 
record, on Jane Doe, and on the City General Hospital drug treatment facil-
ity, via facsimile and U.S. Mail. 

 Attorney (date) 
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EXHIBIT 4L—Motion for CORI Report 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

 

________________________ 
 
IN RE: Care and Protection of 
Children 
________________________ 

 
) 
) 
) 
) 

 
 
MOTHER’MOTION FOR 
CRIMINAL RECORDS OF 
WITNESSES 

MOTION FOR CRIMINAL RECORD INFORMATION 

Now comes MOTHER, the mother of the children in the above-entitled matter 
and respectfully moves that this Honorable Court direct the Commissioner of 
Probation of the Commonwealth of Massachusetts, or his agents, to furnish 
counsel for the Mother with the criminal record of the following witnesses who 
may be called to testify at trial in this matter: 

1. John Doe, DOB X/X/XX 

2. Jane Roe, DOB X/X/XX 

3. Mary Moe, DOB X/X/XX 

As grounds for this Motion, MOTHER, through counsel, asserts that this infor-
mation is material and necessary for her to effectively prepare for the trial 
scheduled in this matter.  MOTHER, through counsel, further asserts that this 
information is not available by any other means. 

Dated: Respectfully submitted, 
MOTHER, 
By her attorney, 

_____ 
Attorney, BBO No. XXXXXX 
Address 
Telephone Number 
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EXHIBIT 4M—Request for Production of Documents 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

REQUEST FOR PRODUCTION OF DOCUMENTS 
TO BE PROVIDED BY THE DEPARTMENT OF CHILDREN AND FAMILIES 

The Father in the above-referenced actions, xxxxxx, through his attorney, re-
quests pursuant to Juvenile Court Rule 9 that the Department of Children and 
Families produce copies of the documents hereinafter described at the law office 
of Attorney XXXXX, XXXXXXXX, XXXXXXXXX, Ma XXXXX on or be-
fore [date]. 

This request is intended to cover all records and documents in the possession of 
the Department or subject to its custody and control, whether they are located in 
the Department’s principal or secondary place of residence, any attorneys or any 
accountant, or any other place, or in the possession of any other person. 

As used in this request, the terms “documents” and “records” shall mean the 
original, all copies and drafts of writings of any kind, including, without limita-
tion, 

If any record or document is withheld under a claim of privilege, please identify 
each record or document its subject matter, date, author, addressee, the identity 
of each person or entity to whom copies were furnished and the custodian and 
location of the original and of any copies. Please state the basis upon which each 
privilege is claimed. 

All responses to this Request for Production shall be supplemented and updated 
up to the date of trial where documents are created or acquired after Depart-
ment’s responses hereto are submitted, without further request by the father. 
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DEFINITIONS 

1. “DCF” means the Department of Children and Families, its central, regional 
and area offices, and its employees and agents including contracted child 
welfare agencies, foster and preadoptive parents. 

2. “Document” shall mean, without limitation, all written, printed, recorded, or 
graphic material including the original and any non-identical copies of any 
written, printed, typed, photocopied, photographed, microfilmed, computer 
disc, electronic numerical or graphic matter of any kind or character, and 
any form of recorded information, however produced or reproduced includ-
ing drafts thereof, including without limitation correspondence, memoranda, 
reports, notes, letters, messages (including reports, notes and memoranda of 
telephone conversations and conferences), calendar and diary entries, con-
tracts, records, data, agreements, and any other designated documents, records, 
statements or other writings and printed materials specifically referred to in the 
following number of requests. 

3. “Social worker” shall mean, without limitation supervisor, ongoing social 
worker, adoption social worker, homefinder, area program manager, area di-
rector, or any other non-attorney person in the employ of the petitioner. 

4. Unit. The term, “unit,” means any subgroup of the Department which provides 
specialized services (e.g. Comprehensive Emergency Services, Developmental 
Services Unit, etc.). 

5. Mother. The term, “mother,” shall refer to MOTHER, the mother of the chil-
dren who are the subject of the care and protection petition. 

6. Father. The term, “father,” shall refer to FATHER, who is the father of the chil-
dren who are the subject of the care and protection petition. 

7. Parents. The term, “parents,” shall refer to the mother and father identified in 
the two preceding paragraphs. 

8. Child or children. The term, “child” or “children,” shall refer to the above-
referenced children, who are the subjects of this care and protection petition. 

REQUESTS 

1. Any and all service plans developed by the Department whether or not ac-
cepted by any family member. 

2. Copies of the “Policies and Procedures of the Department of Children and 
Families” in relation to Social Worker duties and responsibilities. 
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3. Copies of the “Policies and Procedures of the Department of Children and 
Families” relative to the requirements for case management, dictation and 
case supervision. 

4. Copies of the “Policies and Procedures of the Department of Children and 
Families” relative to the requirements for SAIN Interviews. 

5. Any and all records of service provider’s xx, xxx, and xxx. other than the 
Department, to which the Department has access. 

6. Copies of any and all releases signed by father on his own behalf or on be-
half of any child(ren). 

7. Copies of any and all releases signed by mother on her own behalf or on 
behalf of any child(ren). 

8. All school reports and records for all of the children, including but not lim-
ited to report cards, core evaluations, evaluations, attendance records, pro-
gress reports and notes from teachers. 

9. Copies of any and all medical records for the children. 

10. All psychological or other evaluations of any of the children whether per-
formed by the Department or by an outside agency. 

11. Copies of any and all psychiatric, psychological and/or medical records of 
the father. 

12. Copies of any and all psychiatric, psychological and/or medical records of 
the mother. 

13. Any and all psychiatric, psychological and/or medical records of the chil-
dren. 

14. Copies of any and all information to which the Department has access re-
garding the parents. 

15. Copies of any and all information to which the Department has access re-
garding the children. 

16. Any and all information regarding the foster parents, including but not lim-
ited to their names and addresses, assessments, psychological evaluations, 
evaluations and revaluations the home, 51A and 51B reports, and service 
plans. 
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17. Copies of any and all SAIN tapes made on the xx children. 

18. All documents showing any abuse or neglect of the child. 

19. All documents concerning, relating to or mentioning in any way mother, fa-
ther or the children. 

20. Copies of all documents reflecting or concerning statewide or regional or 
area DCF policies, practices, procedures or guidelines, or criteria governing 
or applied to determination to place a child with members of an extended 
family for the purpose of adoption. 

21. All documents reflecting or concerning statewide or regional or area DCF 
policies, practices, procedures or guidelines, or criteria governing or applied 
to determination of the information relayed for the purpose of an interstate 
compact. 

22. All documents, notes, reports, evaluations, home studies or information 
concerning the current foster care provider for the minor child, xxx. 

23. All documents reflecting, referring to or incorporating a plan for adoption 
or other permanent placement of xxxx. 

24. All documents in their control or to which they have access of xxx the lead 
agency managing the services for xxxx. 

Dated this _____ this day of 

 Respectfully submitted, 
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EXHIBIT 4N—Motion for Leave to Serve 
Interrogatories and Proposed Interrogatories 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

CHILDREN’S MOTION FOR LEAVE 
TO SERVE INTERROGATORIES ON MOTHER 

Now comes the children in the above-captioned case and respectfully requests 
that this Court grant them leave pursuant to Juvenile Court Rule 9 to serve inter-
rogatories on XXXX, the Mother. A copy of the proposed interrogatories is at-
tached and incorporated in this motion. As grounds therefore, the children state 
that Ms. XXXX has within her knowledge information that directly bears upon 
the central issues of this case and adequate preparation for the trial of this matter 
requires that the children have an opportunity to receive such information. Fur-
ther, Ms. XXXX has refused to meet with the Department of Children and Fami-
lies, the Court Investigator and the CASA to discuss any issues regarding her 
parenting and issues relating to her parenting ability. 

As further grounds, the children state that failure to permit this discovery will 
deny them due process and equal protection of the laws in violation of the Four-
teenth Amendment to the United States Constitution and Articles I, X, XI and 
XII of the Massachusetts Declaration of Rights. 

 Respectfully submitted, 

By their Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

CHILDREN’S INTERROGATORIES TO MOTHER 

Pursuant to the order of the XXXX Juvenile Court dated XXXX, the Children 
propound the following interrogatories to be answered under oath by the Re-
spondent Mother within twenty days of receipt in accordance with the order of 
this Court and in accordance with the definitions and general instructions con-
tained herein: 

1. Please identify yourself and each other person with whom you consulted in 
answering these questions. 

2. Please describe your whereabouts since ___________, when your children 
entered the Petitioner’s custody until the present, including: 

(a) any and all addresses and telephone numbers where you have 
resided for over two consecutive months; 

(b) dates of moving in and of leaving each of the addresses listed 
in Interrogatory No. 2(a); and 

(c) any and all reasons for leaving each of the addresses listed in 
Interrogatory No.2(a). 

3. Please describe the living conditions of each of the addresses listed in Inter-
rogatory No. 2(a), including: 

(a) describing the type of residence, such as an apartment, shelter, 
hospital or institution, or relative or friend’s home; 

(b) identifying any and all persons who spent more than one con-
secutive night in the above address while you resided there; 
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and 

(c) describing the relationship to you of the persons identified in 
Interrogatory No. 3(b). 

4. Please identify any and all job(s) that you have held since the date the Chil-
dren entered the Petitioner’s custody, including: 

(a) describing the name, address and telephone number of your 
employer; 

(b) stating the dates that you worked at the job; 

(c) describing the nature of the job, your title, duties and role at 
the job; and 

(d) stating any and all reasons why the job ended. 

5. Please describe any and all outpatient medical and psychiatric treatment that 
you have received since the age of sixteen up to the present, including: 

(a) identifying any and all treating physicians, psychiatrists, psy-
chologists and/or therapists with whom you have had contact; 

(b) identifying dates on which you met and/or talked to each of 
the persons named in Interrogatory No. 5(a); 

(c) describing the condition being treated or the reason for seeing 
the persons named in Interrogatory No. 5(a); and 

(d) stating any and all reasons for terminating contact with the 
persons named in Interrogatory No. 5(a). 

(e) identifying any and all support group(s)you have attended and 
participated in. 

(f) identifying dates on which you attended the support group(s) 
identified in Interrogatory No. 5(e). 

(g) describing the purpose of the support group(s) named in Inter-
rogatory No. 5(e). 

(h) describing the nature and scope of your participation in the 
support group(s) named in Interrogatory No. 5(e). 

(i) stating any and all reasons for terminating attendance to the 
support group(s) named in Interrogatory No. 5(e). 
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6. Please describe any and all medical and psychiatric hospitalizations or inpa-
tient treatment units in which you have been since the birth of xxx, includ-
ing: 

(a) identifying each hospital, treatment or rehabilitation center or 
halfway house along with its address; 

(b) identifying dates of entering and leaving each place listed in 
Interrogatory No. 6(a); 

(c) describing the reason for each inpatient stay; and 

(d) stating any and all reasons for leaving each place listed in In-
terrogatory No. 6(a). 

7. Please describe in detail your understanding of any and all medication 
which you are currently taking, setting forth: 

(a) the date when you first learned of the need for medication; 

(b) the date when you commenced taking each medication pre-
scribed; and 

(c) the name of each person with whom you discussed the need 
for the medication and the date of each discussion. 

8. Please identify each diagnosis assigned to you as a result of your answers to 
Interrogatory No. 5, setting forth: 

(a)   the person who made each diagnosis; 

(b) the date of each diagnosis; and 

(c) the hospital, treatment or rehabilitation center wherein such 
diagnosis was made. 

9. Please describe the visits that you have had with any or all of your children 
since they initially entered the Petitioner’s custody, including: 

(a) describing statements made by you to the child and statements 
made by the child to you; 

(b) identifying and describing any physical interaction between 
the child and you, and the child and any other person present; 

(c) identifying any individuals who were present during each of 

4–70 2nd Supplement 2012 



INVESTIGATION AND DISCOVERY  

the visits; 

(d) identifying the date of each scheduled visit that was missed or 
cancelled; and 

(e) describing any and all reasons for the visits listed in Interroga-
tory No. 9(d) not taking place. 

10. Please describe the services offered by the Petitioner to assist you in assum-
ing parental responsibility for your child, including: 

(a) nature of the service (therapy, meetings with the social worker, 
visitation with the child, classes, etc.); 

(b) your involvement with each service listed in  Interrogatory No. 
10(a); 

(c) dates of your involvement in each service listed in Interroga-
tory No. 10(a); and 

(d) any and all reasons for terminating your involvement with 
each service listed in Interrogatory No. 10(a). 

11. Please describe any and all changes that you have made in your lifestyle 
and/or living situations in order to regain custody of your children. 

12. Please identify each person whom your attorney expects to call as an expert 
witness at the trial of the within action. Please attach a copy of the curricu-
lum vitae of each such expert witness to the answers to these interrogato-
ries. 

13. Please state in substance the facts and opinions to which each expert wit-
ness identified in the answer to Interrogatory No. 12 is expected to testify. 

14. Please identify each person whom your attorney expects to call as a witness 
at the trial of the within action and describe the area of his or her anticipated 
testimony. 

DEFINITIONS 

1. Petitioner. “Petitioner” refers to the Department of Children and Families. 

2. Child(ren). “Child(ren)” refers to xxxxxxxxxxx. 
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3. The term “person(s)” includes, but is not limited to any natural person, partner-
ship, corporation, company, firm, agency or association whether or not such 
firm or association has a separate juristic existence in its own right. 

4. The term “document” refers to all written, printed, recorded or graphic mate-
rial, however produced or reproduced, regardless of origin or location, pertain-
ing in any manner to the subject matter indicated, including but not limited to 
the following: the originals and all copies of books, manuals, records, con-
tracts, memoranda (including written memoranda or telephone conversations, 
other conversations, discussions, agreements, acts or activities), stenographic 
or other minutes or records of meetings, minutes or records of conferences, 
calendars, desk pads, appointment books, notebooks, bulletins, forms, pam-
phlets, notices, statements, correspondence, computer printouts, photographs, 
drawings, letters, telegrams, reports, intra-office and inter-office communica-
tions, forecasts, tape recordings, plans, drawings, lists of persons attending 
meetings or conferences, reports and/or summaries of interviews, reports, con-
versations and/or summaries of investigations, opinions, or reports of consult-
ants, reports or summaries of negotiations, drafts of any documents, revisions 
of drafts of any documents, receipts, original or preliminary notes, whether 
prepared by the respondent, and whether or not such documents are in respon-
dent’s possession, custody or control. 

5. The word “current” or “present” means as of the date of answering these inter-
rogatories. 

6. “Identify” 

a. The word “identify”, when used with respect to an individual person, 
shall be understood to request the full name, present or last known 
business and home address, job title and description, and capacity in 
which such person or individual acted with respect to the subject matter 
of the request in which identification such person or individual is re-
quested. 

b.  The word, “identify” when used with respect to any other entity defined 
above as a “person”, means to state its full name, the address of its 
principal place of business and the name of its chief executive officer. 
If a corporation, also state the Jurisdiction and date of incorporation, if 
known. 

c.  the word “identify”, when used with respect to a document, means to 
state the name or title of the document, the type of document, its date, 
the person who authorized it, the person to whom it was sent, its pre-
sent location, the form in which it is retained, any code key (including 
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computer key and program) necessary to retrieve or decipher it, its pre-
sent custodian, and to which subpart of the Interrogatory, if any, the 
document relates. 
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d. The word, “identify”, when used with respect to any non-written com-
munication, shall be understood to require the identity of the natural 
person making and receiving the communication, their respective prin-
cipals or employers at the time of the communication, the date, manner 
and place of the communication, and the name, address and capacity of 
each individual who was present or otherwise witnessed the making of 
such statement or other communication. 

e.  The word “identify” when used with respect to an occurrence, event, 
act or other form of conduct, shall be understood to require the date on 
which and the place at which such occurrence, event, act or conduct 
occurred, the name, address and capacity of the individual who was re-
sponsible for the occurrence or event or who committed such act or 
conduct, and the name, address and capacity of each individual present 
or who witnessed such occurrence, event, act or other conduct being 
done or performed. 

7. The terms “or” and “and” mean and/or. 

GENERAL INSTRUCTIONS 

1. These Interrogatories are of an ongoing nature and should you obtain, ac-
quire or otherwise come into additional or further information responsive to 
these Interrogatories, the answers thereto shall be updated to provide that 
information to the extent permitted by Rule 27(e) of the Massachusetts 
Rules of Civil Procedure. 

2. If any answer to an Interrogatory is contained in the answer to a previous or 
subsequent Interrogatory, it may be incorporated by identifying the portion 
of such previous or subsequent answer in which the information is con-
tained. 

3. If a request is made for production or identification of documents which are 
no longer in your possession or subject to your control, state when such 
documents were most recently in your possession or subject to your control 
and what disposition was made of them, including an identification of the 
reason you are no longer presently in possession or control of such docu-
ments. 

4. Please answer each Interrogatory separately in writing and identify sepa-
rately in the answer for each portion of each Interrogatory all sources of in-
formation, whether documentary, human or otherwise, including all docu-
ments in your possession, subject to your control, or of which you have 
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knowledge, which would reflect any of the information requested in the par-
ticular portion of each Interrogatory to which each document or other 
source of information relates. This request for identification of sources of 
information should be considered a part of each Interrogatory. 

5. When a document is asked to be identified, please identify the document 
with sufficient specificity to form the basis for a Rule 34 request for the 
production of documents and particularly to state its location, the name and 
title of the person in charge of its custody or maintenance, its date, its au-
thor, its length and, a synopsis of its contents. In lieu of identifying particu-
lar documents, such documents may at the respondent’s option, be attached 
to the answers to these Interrogatories. 
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6. If any of the information requested in answer to the Interrogatories pro-
pounded herein is available in machine readable form (such as cards, paper 
or magnetic tapes, drums, or discs) state the form in which it is available 
and describe the type of computer or other machine and software required to 
read the records. If the information requested is stored in a computer, indi-
cate whether there is an existing program which will print the records in the 
form desired, or if no program exists, whether one could be written. 

7. Whenever the pronoun “he” or “she” appears, reference is made to both 
males and females, unless the context expressly indicates otherwise. 

8. The information requested in each interrogatory is to be answered for the 
period XXXX to the time of answering these Interrogatories unless other-
wise indicated. 

 Respectfully submitted, 

By their Attorney 
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EXHIBIT 4O—Motion for Leave to Take Deposition 
and for Costs 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

Motion for Leave to Depose and for Payment of Costs 

Now come the children in the above-captioned matter and respectfully requests 
that this Court grant them leave to depose xxxxxxx, the father of the subject 
children, pursuant to Juvenile Court Rule 9. As grounds therefore, the children 
state that xxxxxx has within his knowledge information that directly bears upon 
the central issues of this case and adequate preparation for the trial of this matter 
requires that children have an opportunity to depose xxxxxx. 

The children further move this Court pursuant to G.L. c. 261, § 27A et seq., for 
payment of the costs of transcription of such deposition by the Commonwealth. 

As grounds therefore, the children state: 

1. The deposition of the person listed is necessary in order for the children to 
conduct their defense of this action. [ADD ADDITIONAL FACTS AS 
NECESSARY] 

2. The children are indigent as evidenced by the fact that this Court has al-
ready made a determination of their indigence and appointed counsel to rep-
resent them in this action at the expense of the Commonwealth. 

3. Failure to grant Defendant the discovery requested will violate their rights 
to due process and equal protection of the laws as guaranteed by Articles I, 
X, XI and XII of the Massachusetts Declaration of Rights and the Four-
teenth Amendment to the United States Constitution. 
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 Respectfully submitted, 

By their Attorney 

Dated:  
_____ 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

NOTICE OF TAKING DEPOSITION 

To: list all counsel of record 

Please take notice that pursuant to the Juvenile Court Rule 9 and the Court’s 
order of X/X/XX, the children’s attorney will take the deposition upon oral ex-
amination of FATHER at the offices of CHILD’S ATTORNEY, 100 Main Street, 
Boston, MA 00001, at 9:00 a.m. on June 1, 2005. The witness is required to 
bring with him the documents listed on the attached Deposition Subpoena. 

The deposition will be conducted before a notary public or other officer author-
ized by law to administer oaths. The deposition will continue from day to day 
until completed. You are invited to attend and cross-examine. 

 Respectfully submitted, 

By her Attorney 

Dated:  
_____ 

 

4–80 2nd Supplement 2012 



INVESTIGATION AND DISCOVERY  

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) 
) 
) 
) 

TO: person being deposed 

YOU ARE HEREBY COMMANDED, in the name of the Commonwealth of 
Massachusetts in accordance with the provisions of Rule 9 of the Juvenile Court 
to testify on behalf of the above referenced children before a Notary Public of 
the Commonwealth, at xxxxxxxxxxxxxxx, MA on the xxth day of xxxxx at xxxx 
o’clock in the forenoon and to testify as to your knowledge, at the taking of the 
deposition by attorney xxxxxxxxxx in the above entitled action. 

And you are further required to bring with you and to produce at the time and 
place of deposition the following: 

1. A copy of any and all documents, reports, notes or other information in your 
possession or control or to which you have access regarding your ability to 
parent xxxxxx and any other in-formation you have or have access to that 
you believe would be helpful to the court in mak-ing a decision in this case 
or which you would offer to the court in a trial in this matter. 

If, upon receipt of this subpoena, you have any questions please call Attor-
ney _____ at _____. 

HEREOF FAIL NOT, AS YOU WILL ANSWER YOUR DEFAULT UNDER 
THE PAINS AND PENALTIES OF THE LAW AND THAT BEHALF MADE 
AND PROVIDED. 

Dated at xxxxxxx on xxxxxxxxxx 

_____ 
Attorney for the child 
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EXHIBIT 4P—Motion for Letters Rogatory 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) MOTION FOR LETTER ROGATORY 
) 
) 
) 

Pursuant to M.G.L. Chapter 223A, Section 10, [CHILDREN], the children in the 
above-captioned action, move this Honorable Court to issue a Letter Rogatory to 
the appropriate authority in [STATE] requesting that process be issued requiring 
[DEPONENT] of [CITY, STATE] to appear and to give testimony by deposition 
upon oral examination at the law office of [ATTORNEY] in [CITY, STATE] on 
[DATE] and to produce documents regarding the above referenced matter. 

In support of this motion, the children state as follows: (delineate facts as to why 
this is needed) 

1. This is a care and protection proceeding arising out of a petition filed by the 
Department of Children and Families on or about DATE. 

2. [DEPONENT], who lives at [ADDRESS] filed a 51a report with the De-
partment of Children and Families. 

3. [DEPONENT] is not a party to this action. 

4. The documents and testimony sought by the children are vital to the prepa-
ration and presentation of their defense. 

[DEPONENT] is not subject to service of a subpoena, and appearance can be com-
pelled only by process issued in response to a Letter Rogatory directed to the appro-
priate authority in [STATE]. 

WHEREFORE, the children respectfully requests that this Court order the issu-
ance of a letter rogatory directed to the appropriate authority in [STATE] re-
questing that process issue commanding that [DEPONENT] attend and give 
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testimony by deposition upon oral examination and that said process include a 
command that the person to whom it is directed produce and permit inspection 
and copying of books, papers, and documents as designated in an attachment to 
said process. 

An Affidavit in Support of this motion and a proposed Letter Rogatory are at-
tached. 

 Respectfully submitted, 
By their Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________ 
 
 
IN RE: Care and Protection of  
The Doe Children 
 
_________________________ 

 
) 
) AFFIDAVIT OF COUNSEL 
) 
) 
) 

I, [ATTORNEY], being duly sworn, depose and state the following from my 
own personal knowledge: 

1. I am counsel for [CHILDREN], the children in the above-captioned action. 

2. [Add facts why need to depose out of state witness.] 

3. The testimony and documents sought of [DEPONENT] are relevant and 
essential in order for the children to present a complete defense of the 
claims asserted by DCF so that the ends of justice can be completely served. 

Therefore, the children require the appearance of [DEPONENT] as a witness on 
____ at the _____. This date and time is mutually agreeable to all attorneys of 
record. 

Signed under the pains and penalties of perjury this _____ day of_____, _____. 

 

 _____ 
Notary Public, 
My commission expires: 
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LETTER ROGATORY 

TO: SHERIFF’S DEPARTMENT, 

FROM: _____ JUVENILE COURT 

RE: CARE & PROTECTION OF: 

Ladies and Gentlemen: 

The xxxxxxxx Juvenile Court, Department of the Trial Court of the Common-
wealth of Massachusetts, hereby requests, as a matter of comity, that you issue 
process to compel [DEPONENT] to appear for the purpose of giving testimony 
and producing documents in the above-referenced matter. The documents sought 
are included in Attachment A hereto. 

The Department of the Trial Court of Massachusetts, requests this assistance 
from you in order to allow the children to gather evidence and to properly pre-
pare for trial. 

This Letter Rogatory has been issued because [DEPONENT] resides at 
[ADDRESS, STATE]. Accordingly, he is not subject to service of a subpoena 
issued in Massachusetts, and his appearance can be compelled only by process 
issued by the appropriate authority in [STATE]. 

We suggest that the examination be taken on _____ at _____ at _____ a.m. This 
date and location has been agreed upon by all attorneys of record. 

Any correspondence or inquiries concerning this Letter Rogatory should be ad-
dressed to the Court with copies to the attorneys for the parties. The addresses 
for inquiries are: 

Juvenile Court 

LIST ALL ATTORNEYS 

Thank you for your cooperation and assistance. 

Dated: _____ 
Justice 
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EXHIBIT 4Q—Motion to Preclude Admission of 
Evidence for Failure to Comply with Discovery 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXX 

 

________________________ 
 
IN RE: Care and Protection of 
JOHN DOE 
 
________________________ 

 
) 
) 
) 
) 
) 

 
 
MOTHER’S MOTION TO PRECLUDE 
ADMISSION OF EVIDENCE FOR 
FAILURE TO COMPLY WITH 
DISCOVERY 

NOW COMES Rachel Roe, mother of the child in the above-referenced matter 
and hereby, through counsel, respectfully requests that this Honorable Court 
preclude admission of the Department of Children and Families (“Department”) 
Family Assessment dated X/X/XX. As grounds, Rachel Roe, through counsel, 
asserts as follows: 

1. On X/X/XX, the Department filed a care and protection petition seeking 
emergency temporary custody of John Doe. John Doe was placed in the 
emergency custody of the Department pending a 72-Hour hearing. 

2. On X/X/XX, after a 72-Hour hearing, the Court granted temporary custody 
of John Doe to the Department. 

3. Counsel was appointed on X/X/XX and immediately sent a letter to the De-
partment stating that he represented Rachel Roe, mother of John Doe, and 
requesting, inter alia, a copy of the file in this matter. (See attached letter 
dated X/X/XX). 

4. On X/X/XX, counsel was informed that the file was ready for him to pick 
up at the City Department office. Counsel picked up the file that day and 
reviewed it. The Family Assessment dated X/X/XX was not included in the 
copy of the file counsel received. 

5. A pretrial conference was held on X/X/XX, and the case was set for trial on 
X/X/XX. At the pre-trial conference, counsel for Ms. Roe stated that dis-
covery was not complete and requested an update of the Department’s file. 
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The Court ordered a discovery compliance date of X/X/XX, three weeks be-
fore the trial date. (See attached copy of Pretrial Conference Report). 

6. On X/X/XX, counsel wrote to the Department requesting an update of the 
file as of X/X/XX. Counsel received no response from the Department. (See 
attached copy of letter dated X/X/XX). 

7. On X/X/XX, counsel left a message for Attorney DeLay, counsel for the 
Department, again requesting an updated copy of the file. Counsel received 
no response. 

8. On X/X/XX, one week before the discovery deadline set by the Court, 
counsel spoke with Attorney DeLay in Court and verbally requested an up-
date of the file. Attorney Delay stated that he was in the middle of a lengthy 
“TPR” case and would not be able to get the update to counsel for “a little 
while.” 

9. On X/X/XX, the date set for compliance with discovery, counsel still had 
not received an update of the file or any information from the Department 
about when counsel would receive an update. Accordingly, counsel filed a 
Motion to Compel Production of Documents. The Court allowed the Motion 
and Attorney DeLay stated that he would provide the updated file to counsel 
by X/X/XX.  

11. Counsel did not receive a copy of the updated file on X/X/XX. Counsel 
contacted Attorney DeLay on that day and left a voice mail message. Coun-
sel also sent a letter to Attorney LeLay confirming that counsel had not re-
ceived the updated file and again requesting it as soon as possible. (See at-
tached copy of letter). Counsel received no response from the Department. 

11. On X/X/XX, the afternoon before trial, counsel saw Attorney Delay in 
court. Attorney DeLay handed counsel a manila envelope with approxi-
mately 150 pages of documents and stated that it was a copy of the updated 
file. 

12. Counsel reviewed the documents and found that they contained the Family 
Assessment Report dated X/X/XX, by Wally Worker. Counsel reviewed the 
Department’s Pretrial Conference Report and Mr. Worker is not listed on the 
Department’s witness list. Counsel spoke with Attorney DeLay who stated 
that he does not plan to call Mr. Worker as a witness and plans to seek to 
admit the Assessment into evidence through the ongoing social worker. 
Counsel attempted to reach Mr. Worker by telephone but his voice mail 
message stated that he is on vacation until X/X/XX. 
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13. Where a party is “inexplicably dilatory in meeting its discovery obliga-
tions,” and “only belatedly” provides file materials, it is error not to afford 
some remedy to the party who had sought the discovery. Adoption of Iris, 
43 Mass.App. Ct. 95, 100 n. 8 (1997). 

14. “Trial judges have ‘broad discretion to make discovery and evidentiary rul-
ings conducive to the conduct of a fair and orderly trial . . .’” Mattoon v. 
City of Pittsfield, 56 Mass. App. Ct. 124, 131 (2002), quoting Nally v. 
Volkswagen of America, Inc., 405 Mass. 191, 197 (1989), quoting Campbell 
Indus. v. M/V Gemini, 619 F.2d 24, 27 (9th Cir. 1980). When a party fails to 
comply with a discovery order, the Court has discretion to determine wheth-
er a sanction need be imposed and what sanction is appropriate. Id. at 132, 
citing Thibeault v. Square D Co., 960 F.2d 239, 243 (1st Cir. 1992). The 
Mattoon Court upheld the trial court’s decision to preclude one of the plain-
tiff’s expert witnesses from testifying because the plaintiff continually de-
layed making her available for deposition by defendants, and failed to pro-
vide at least an affidavit from the expert’s doctor setting forth the nature, ex-
tent and duration of the expert’s illness. Id., at 132. The Court stated that 
“[I]n these circumstances we hold that a continuance could properly be 
viewed as not a viable option and that the judge’s decision to preclude the 
expert’s testimony was an appropriate sanction. . .” Id., at 134. On a sepa-
rate but related discovery issue, the Court stated that because “plaintiffs did 
not disclose the authors of [a] memorandum as experts their ‘testimony’ by 
way of memorandum was properly excluded.” Id., at 136. 

15. Massachusetts Juv. Ct. Rule 9 provides that in any case where the Depart-
ment is a party, the Department “shall produce for each other party a copy 
of its entire social services file. . .within thirty days from the date the case is 
commenced. . .” Juvenile Court Rule 9 is silent regarding the imposition of 
sanctions for discovery violations. The Court may look to the Massachusetts 
Rules of Civil Procedure for guidance. See Guardianship of Phelan, 76 
Mass. App. Ct. 742, 753 (2010) (while the rules do not technically apply in 
care and protection cases, they may be used as a “cogent standard”). Rule 
37(b)(2) provides that if a party fails to obey an order to provide discovery, 
“the court in which the action is pending may make such orders in regard to 
the failure as are just.” This may include “refusing to allow the disobedient 
party . . . from introducing designated matters in evidence.” Mass. R. Civ. P. 
37(b)(2)(B). 

16. In the instant matter, the Department was inexplicably dilatory in providing 
information to Mother’s counsel. This matter has been before the court 
since X/X/XX. Mother, through counsel, diligently attempted to get all dis-
covery from the Department, filed a Motion to Compel Production at the 
appropriate time, and the Motion was allowed. The Department failed to 

4–88 2nd Supplement 2012 



INVESTIGATION AND DISCOVERY  

provide ordered discovery within the ordered timeframe. The Department 
inexplicably delayed providing discovery until the afternoon before trial 
when counsel for Mother could not follow up on the information provided. 
Mother should not be punished due to the Department’s failure. 

17. A continuance in this matter is not a viable solution because Child has al-
ready been out of the custody of Mother since X/X/XX, thus depriving her 
of her fundamental right to enjoy the care and custody of her child. Further, 
under the Time Standards applicable to the Juvenile Court, this matter was 
required to be heard and adjudicated by X/X/XX. Ordering a continuance of 
trial would prejudice Mother in that it would continue to deprive her of her 
fundamental right under the constitution.  

WHEREFORE, Rachel Roe, through counsel, requests that this Honorable Court 
allow this motion and preclude admission of the Department Assessment Dated 
X/X/XX. 

Dated: Respectfully submitted, 
John Doe, 
By his attorney, 

_____ 
Attorney, BBO No. XXXXXX 
Address 
Phone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mailing the same. 

 _____ 
Attorney 
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Scope Note 
This chapter addresses the roles of court investigator and 
guardian ad litem (GAL) in child welfare cases. Depending on 
the case and the court in which it is heard, court investigator or 
a GAL will investigate the facts and file a written report with the 
court. Guardians ad litem may also be appointed for other pur-
poses, including waiver of a child’s privilege, or determining the 
child’s best interest. Other kinds of investigators include proba-
tion officers, family service officers, and court appointed special 
advocates (CASAs). Please note that the name of the Depart-
ment of Social Services (DSS) was changed to the Department 
of Children and Families (DCF) in 2008. Both designations 
may appear in this chapter; they are interchangeable. 

§ 5.1 OVERVIEW 

In every care and protection case, the Juvenile Court is required to appoint a 
court investigator to investigate the facts and file a written report. See 
G.L. c. 119, §§ 21A, 24. If the case is filed in the Probate and Family Court, the 
judge may appoint a guardian ad litem to conduct an investigation and prepare a 
report, although this is not required. See G.L. c. 215, § 56A. A judge may also 
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appoint other professionals, including court appointed special advocates 
(CASAs), probation officers, and family service officers to perform similar inves-
tigatory functions. In addition, both the Juvenile Court and the Probate and Fam-
ily Court may appoint a guardian ad litem to perform noninvestigatory duties. 
See Adoption of Georgia, 433 Mass. 62, 68 (2000); Adoption of Thomas, 408 
Mass. 446, 452 (1990). A guardian ad litem might be appointed to conduct a 
clinical evaluation, to advise the court about whether a child should receive ex-
traordinary medical treatment, as an education surrogate (where custody has 
been removed from the parents), or to determine whether a child’s psychotherapy 
privilege should be asserted or waived. The first part of this chapter focuses on 
investigators and the remainder of the chapter discusses noninvestigatory GALs. 

Practice Note 
In 2009, the law governing guardianship of minors and adults was 
repealed and replaced with a new statute, commonly referred to as 
the Uniform Probate Code (UPC). The old law authorized the courts 
to appoint a GAL whenever a minor had an interest in the enforce-
ment or defense of any legal right. G.L. c. 201, § 34, repealed by 
2008 Mass. Acts c. 521, § 21. See 2008 Mass. Acts c. 521, § 44. 
However, the GAL section in the UPC is much more limited. It pro-
vides for the appointment of a GAL to investigate the child who is 
the subject of a guardianship proceeding. G.L. c. 190B, § 5-106(b). 
Nevertheless, both the Juvenile and Probate and Family courts have 
inherent authority to appoint a GAL. See Adoption of Georgia, 433 
Mass. 62, 68 (2000) (Juvenile Court); Adoption of Thomas, 408 
Mass. 446, 452 (1990) (Probate and Family Court). Further, both 
courts have statutory authority to appoint someone to make an inves-
tigation. G.L. c. 215, § 56A (Probate and Family Court); G.L. c. 119, 
§ 24 (Juvenile Court). 

The court investigator or GAL-investigator has a tremendous influence on the 
case. They are often deemed experts by virtue of their appointment and their 
conclusions and recommendations may carry great weight. Moreover, hearsay 
and totem pole hearsay contained in their reports is admissible, provided that the 
court investigator and hearsay sources are available for cross-examination. Con-
sequently, much evidence that otherwise might not be introduced at trial, such as 
statements of children, may be admitted through their reports. 

Counsel for parents and children should actively participate in the investigatory 
process to ensure the best possible result for the client. Counsel must inform the 
investigator of the client’s position in the case and assist the investigator in ob-
taining information that supports the client’s position. See CAFL Perf. Std. 4.4. 
Counsel must also inform the client of the role of the investigator and the conse-
quences of failing to cooperate with the investigator. CAFL Perf. Std. 4.4. Counsel 
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must prepare the client to meet with the investigator and should be present at all 
meetings between the investigator and the client. CAFL Perf. Std. 4.4. 

The Juvenile Court form appointing the court investigator purports to give the 
investigator access to confidential information in contravention of state and fed-
eral law. Thus, counsel in care and protection cases must take immediate steps to 
protect the client’s rights to confidentiality. 

Counsel should be mindful of the level and scope of the investigator’s expertise. 
Ideally, the investigator or guardian ad litem’s abilities and expertise should mir-
ror the needs of the family, including bilingual fluency and significant experi-
ence in the area of concern. If the investigator is not qualified to perform the 
required duties, counsel should object to the appointment as soon as possible. 
Furthermore, if the person appointed by the court is an attorney who has repre-
sented a party in the past or has other conflicts of interests that might bias his or 
her report, counsel should request appointment of another person. 

Once a report is filed in court, counsel should review it promptly for factual ac-
curacy and completeness. The conclusions and recommendations should be con-
sistent with the facts. Counsel should review the steps taken to prepare the report 
and the degree of diligence employed in the investigation. Although a favorable 
report often carries great weight, it may need to be defended at trial or supple-
mented with additional evidence, which could include testimony by the investi-
gator or other witnesses. If a report is damaging to the client’s position, counsel 
may be able to reveal its deficiencies on cross-examination of the investigator or 
by introducing favorable evidence from other sources. As time passes, the report 
may become stale. Updated reports, changed circumstances, expert testimony, 
new evaluations, and other evidence may refute erroneous assumptions and the 
underlying rationale of the initial report. 

Finally, court investigator and guardian ad litem reports routinely contain inad-
missible evidence, such as unattributed hearsay, privileged information, or opin-
ion from unqualified individuals. Counsel must review the report carefully and 
file motions in limine to strike objectionable portions. The rules governing the 
admission of court investigator and guardian ad litem reports are discussed more 
fully in Chapter 8, Evidence in Care and Protection and Termination of Parental 
Rights Cases. Also see Chapter 9, Privilege and Confidentiality, Chapter 10, Ex-
perts, and Chapter 13, Trial Preparation and Conduct. 
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§ 5.2 COURT LISTS AND SEQUENTIAL 
APPOINTMENTS 

The court must maintain lists of qualified professionals who can serve as court 
investigators and guardians ad litem. See Sup. Jud. Ct. Rule 1:07(2). To be 
placed on a list, a person must submit an application to the court and have a certain 
minimum level of experience depending upon the type of appointment. Judges 
are required to appoint court investigators and guardians ad litem sequentially 
from the applicable lists. See Sup. Jud. Ct. Rule 1:07(3). 

A judge may appoint a person not on the list or a person out of order. See 
Sup. Jud. Ct. Rule 1:07(3), (4). In those situations, the rule requires the judge to 
make written findings explaining why he or she deviated from the list. 
Sup. Jud. Ct. Rule 1:07(3), (4). Generally, this occurs when the case requires a 
person with special expertise, such as a domestic violence expert or a person fluent 
in another language. 

Each year the trial court publishes a report describing the types of appointments, 
the minimum qualifications, and how to apply. See Sup. Jud. Ct. Rule 1:07(1); 
see also Annual Report of Fee Generating Appointments Pursuant to SJC Rule 
1:07 for Fiscal Year 2012 (hereinafter SJC Rule 1:07 Annual Report). The report 
can be found on the Massachusetts Court System Web site at http://
www.mass.gov/courts/admin/legal.html. 

Attorneys may find that the actual practice for appointment of investigators var-
ies greatly in different courts from the requirements imposed by the rule. For 
example, judges in some probate and family courts encourage attorneys to select 
a guardian ad litem by mutual agreement. 

§ 5.3 THE COURT INVESTIGATOR 

Chapter 119 requires the Juvenile Court to appoint an investigator in all care and 
protection proceedings. Section 24 provides that “the court shall appoint a per-
son qualified . . . to make a report to the court under oath of an investigation into 
conditions affecting the child.” The report is “attached to the petition” and made 
“part of the record.” See G.L. c. 119, § 24. Some judges appoint the court inves-
tigator when the petition issues. Other judges may appoint the investigator at the 
seventy-two–hour hearing. The courts use a standardized form to appoint an 
investigator. A copy of the court investigator appointment form is included at the 
end of this chapter as Exhibit 5A. 
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The Juvenile Court has no uniform practice to inform counsel of the appoint-
ment or the identity of the court investigator. One of the first things counsel must 
do after the seventy-two–hour hearing is find out who was appointed as the in-
vestigator. Although the appointment will appear on the docket, there may be no 
paper record of the order of appointment in the court file. 

The focus of the court investigator’s report is on “the facts relating to the welfare 
of the child.” G.L. c. 119, § 21A (emphasis added). In practice, many judges 
permit court investigators to include opinions and recommendations in the report 
as well as factual information. See Adoption of Astrid, 45 Mass. App. Ct. 538, 
545-46 (1998). Other judges routinely strike opinions and recommendations. Fur-
thermore, counsel may object to opinions and recommendations outside the in-
vestigator’s area of expertise and to opinions of others contained in the report. See 
Chapter 8, Evidence in Care and Protection and Termination of Parental Rights 
Cases, and Chapter 10, Experts, for further discussion of opinion in investigator 
reports. 

Practice Note 
The Probate and Family Court is not required to appoint a court in-
vestigator in state intervention cases filed pursuant to G.L. c. 119, 
§ 23(a)(3) and G.L. c. 210, § 3. Counsel can, however, move for ap-
pointment of a guardian ad litem to conduct an investigation. See 
G.L. c. 215, § 56A. 

§ 5.3.1 Duration of the Court Investigator Appointment 
and Report Deadline 

The court investigator must file a written report within sixty days after the ap-
pointment of the investigator, unless the court orders otherwise. See Rule 7 of 
the Rules of Juvenile Court (“Juv. Ct. R. 7”); Juv. Ct. Standing Order 2-07 
(III.A.3). Frequently, the court investigator will ask for an extension. If the court 
grants the investigator’s request for an extension, the investigator must provide 
all parties with a copy of the court’s order. Juv. Ct. R. 7. Once the report is com-
pleted, the only role of the investigator is to appear for trial if called by a party or 
requested by the court. If much time has passed, counsel may consider the pros 
and cons of filing a motion to re-appoint the investigator to update the report. 

§ 5.3.2 General Qualifications 

The statute and rules governing care and protection cases are silent about the 
specific qualifications of the court investigator. However, it is clear from the 
statute that the court investigator must be an “expert.” Chapter 119 provides that 
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the evidence in a care and protection case “may include reports to the court by 
any person who has made an investigation of the facts relating to the welfare of 
the child and is qualified as an expert according to the rules of the common law 
or by statute. . . .” G.L. c. 119, § 21A (emphasis added). 

The type or area of expertise that the investigator must possess is unclear. In one 
case where the investigator was a licensed social worker, the Appeals Court stat-
ed that “[t]he act of appointment carries with it qualification of the designated 
professional as an expert on pathological family dynamics.” Custody of Michel, 
28 Mass. App. Ct. 260, 266 (1990). “When a judge appoints an investigator un-
der G.L. c. 119, § 24, it signifies the judge’s expectation that the licensed social 
worker has the training and specialized knowledge which will enable the social 
worker to make and report acute observations about the interactions of family 
members and their respective mental conditions.” Custody of Michel, 28 
Mass. App. Ct. at 266 (emphasis added). However, many court investigators are 
not licensed social workers. Thus, counsel may try to distinguish Michel on that 
basis. 

The Juvenile Court has established minimum qualifications for court investiga-
tors. See SJC Rule 1:07 Annual Report. Among other things, the court investigator 
must 

• have a minimum of a college degree combined with significant 
and substantial investigative experience and a background in pro-
tective child custody matters, or a graduate degree or law degree 
with substantial educational, and/or career experience in protective 
child custody matters; 

• be familiar with the applicable law and the various resources and 
services available within the community; 

• have excellent communication skills, analytical ability, and sound 
independent judgment; and 

• be free from any conflict of interest. 

SJC Rule 1:07 Annual Report 12-13 (emphasis added). 

In practice, the quality and level of experience and expertise of court investiga-
tors varies greatly. If the competence of a particular court investigator is ques-
tionable, counsel should move for appointment of another investigator before the 
investigation is underway or as quickly as possible. 
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Practice Note 
Objections to the general qualifications of a court investigator are 
rarely sustained. Nevertheless, counsel should be alert to a court in-
vestigator offering opinions beyond his or her expertise. For exam-
ple, a report may include the investigator’s opinion about a parent’s 
likelihood of maintaining sobriety, but if the investigator does not 
have special expertise in substance abuse treatment and recovery, 
parent’s counsel should move to exclude the opinion. See Mass. G. 
Evid. § 702 and note (2011) (http://www.mass.gov/courts/sjc/guide-
to-evidence/); Commonwealth v. Frangipane, 433 Mass. 527, 533–36 
(2001) (social worker was expert in some areas but not others). 

§ 5.3.3 Neutrality of the Investigator 

“The person appointed must be a disinterested person. . . .” Custody of a Minor, 
21 Mass. App. Ct. 985, 986 (1986) (citing Bicknell v. Bicknell, 111 Mass. 265 
(1873)). Counsel should determine whether the investigator has a relationship 
with or prior involvement with any party. Similarly, if the investigator has 
worked with or for, is related to, or has other personal involvement with an at-
torney on the case, the investigator may not have the requisite neutrality. See, 
e.g., Custody of a Minor, 21 Mass. App. Ct. at 986 (appointment of paternal 
grandparents as guardians ad litem vacated because of close identification with 
the children’s father); Mass. R. Prof. C. 1.7 (attorneys must avoid conflicts of 
interests). 

§ 5.3.4 Bilingual Ability and Cultural Knowledge 

If a parent or child has limited or no English language skills, counsel should 
request appointment of a qualified court investigator who is bilingual and prefer-
ably shares the client’s linguistic and cultural background. If a client is hearing 
impaired, counsel should request appointment of a certified ASL interpreter. An 
investigator who does not speak the client’s language or lacks cultural sensitivity 
may reach uninformed conclusions because of linguistic misunderstandings or 
the inability of the client to fully participate in the investigative process. See 
generally Ensuring Equal Justice (Massachusetts Bar Association, ed. 1996). 

If a qualified bilingual court investigator is not available, counsel should insist 
that the investigator use a certified and qualified interpreter throughout the inves-
tigative process. Using children, relatives, or friends is inappropriate and may 
lead to incomplete or inaccurate reports. The interpreter should not have any 
conflict of interest with the client and the interpreter’s role must be limited to 
interpretation and translation. See generally Office of Interpreter Services, Code 
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of Professional Conduct for Court Interpreters of the Trial Court (2009), which 
are available online at http://www.mass.gov/courts/admin/planning/
interpreters.html. The Supreme Judicial Court has promulgated standards for 
court interpreter services pursuant to G.L. c. 221C. § 7, effective Apr. 18, 2003, 
available at http://www.mass.gov/courts/admin/interpreters/finalstanproc.pdf. 

Counsel should inquire about the quality of the interpreter services. Bias or in-
competence of an interpreter can lead to omitted and inaccurate communications 
with the court investigator and the court. Any authorizations for release of in-
formation and other forms should be translated from English for the client in and 
out of court. For a comprehensive guide on language and cultural factors in care 
and protection and other cases, see generally Ensuring Equal Justice (Massachusetts 
Bar Association, ed. 1996). 

§ 5.3.5 Compensation of the Court Investigator 

Court investigators are paid $30 per hour and may bill for a maximum of thirty 
hours. Investigators are paid through the court’s budget. 

§ 5.4 JUVENILE COURT GUIDELINES 
FOR COURT INVESTIGATORS 

The Juvenile Court has established guidelines for court investigator reports. See 
Juvenile Court Department, Guidelines for Investigator’s Reports (January 25, 
2002) (hereinafter Guidelines). The Guidelines are included at Exhibit 5D. They 
are also available on the Committee for Public Counsel Services Web site at 
http://www.publiccounsel.net/Practice_Areas/cafl_pages/practice_aids.html. 

Every lawyer should become familiar with the Guidelines because they are a 
benchmark for evaluating the investigator’s performance. If a report is adverse to 
the client, failure to follow the Guidelines may provide areas for cross-
examination. Alternatively, familiarity with the Guidelines may provide a lawyer 
with the opportunity to intervene in a positive way before mistakes are made or 
the report is completed. Knowledge of the Guidelines can also help the attorney 
explain to the client what to expect from the court investigator. Finally, the 
Guidelines may be a useful reference when working with other court-appointed 
investigators, such as GALs, CASAs, probation officers, or family service officers. 

The Guidelines address basic elements that all reports should contain and sug-
gest sources the investigator should consult. Some key points are discussed below. 
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• The report should focus on facts. It should be descriptive rather 
than evaluative or judgmental. The investigator’s opinions and 
recommendations may be included in a separate section at the end 
but not in the body of the report. 

• The report should be balanced and should include differing view-
points. The investigator should obtain information from DSS, the 
parents, the children, probation officers, collaterals, and court rec-
ords. The investigator should consult multiple sources, including 
any sources offered by the parents. All sources should be clearly 
identified. 

• The investigator should contact the parents’ attorneys and provide 
them an opportunity to be present at the meeting with their cli-
ents. Unannounced visits should be avoided, unless the condition 
of the home is an issue. 

• The investigator must explain to the client how the investigator 
will use the information obtained, including a warning that any in-
formation provided to the investigator is not confidential and may 
be reported to the court. 

• The investigator should attempt to locate absent parents and to 
contact extended family members. 

• The investigator should address the issue of domestic violence, 
including safety concerns. 

§ 5.5 THE GUARDIAN AD LITEM 
INVESTIGATOR 

A guardian ad litem investigator functions in much the same way as a court in-
vestigator in reporting facts and making recommendations. Appointment of a 
guardian ad litem is discretionary, but common in child related matters in the 
Probate and Family Court. General Laws c. 215, § 56A authorizes the Probate 
and Family Court to appoint a guardian ad litem to investigate the facts in cases 
involving the care or custody of children. A GAL “investigator” investigates and 
reports on facts, but he or she does not render clinical opinions. GAL investiga-
tors in the Probate and Family Court are called “Category F GAL investigators.” 
See SJC Rule 1:07. 

The Probate and Family Court’s “Standards for Category F Guardians Ad Litem 
Investigators”, effective January 24, 2005, (referred to as “Category F Standards”), 
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apply to any guardian ad litem investigator that it appoints. A copy of Probate 
and Family Court Standing Order 1-05 on the Category F standards, and the 
standards themselves, are included as Exhibit 5E and Exhibit 5F. They may 
also be found on the court’s Web site at http://www.mass.gov/courts/
courtsandjudges/courts/probateandfamilycourt/galstandards012405.pdf. Unlike the 
Juvenile Court Guidelines for court investigators, these standards are mandatory. 
See Prob. Ct. Standing Order 1-05. Attorneys practicing in the Probate and Fami-
ly Court should become familiar with the standards. 

Although the Juvenile Court is required to appoint a court investigator in care 
and protection cases, appointment of a guardian ad litem is discretionary. The 
Juvenile Court may also appoint a guardian ad litem in CHINS cases. See 
G.L. c. 201, § 34; Adoption of Georgia, 433 Mass. 62, 68 (2000). 

A guardian ad litem appointment in either court may be made sua sponte or upon 
motion by any party. 

§ 5.5.1 Duration of the Guardian Ad Litem 
Appointment and Report Deadline 

In probate and family court cases, although there is no specified time limit for 
filing GAL reports, the report must comply with Probate Court Standing Order 
2-98, which requires that the report be filed on or before the due date designated 
by the court. See also Category F Standards, §§ 3.3–3.4, 4.2. 

There are no time limits in the Juvenile Court either, but a party can request that 
the judge order that the report be completed by a certain deadline. 

If a report is outdated, counsel may file a motion to reappoint the guardian ad 
litem to update the report. 

§ 5.5.2 General Qualifications 

The guardian ad litem investigator need not “possess special credentials or 
knowledge concerning psychiatry, psychology or social work.” Adoption of Ar-
thur, 34 Mass. App. Ct. 914, 916 (1993). However, he or she must be “qualified” 
to conduct an investigation and prepare a report. See Adoption of Georgia, 433 
Mass 62, 68 n.6 (2000) (CASA appointed as guardian ad litem investigator was 
qualified to testify and prepare a report). 
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The Juvenile Court has established minimum qualifications for a guardian ad 
litem investigator. They are very similar to those required for court investigators, 
discussed above. See SJC Rule 1:07 Annual Report. 

The Probate and Family Court has also established minimum qualifications for 
Category F guardian ad litem investigators. A Category F guardian ad litem may 
be either an attorney or a mental health professional. An attorney must have 
practiced at least three years in the Probate Court as a lawyer in child custody 
matters. A mental health professional must be a licensed psychologist, social 
worker, therapist or mental health counselor, and must have at least three years 
of experience conducting investigations or providing mental health services in 
care and protection or child custody cases. See SJC Rule 1:07 Annual Report. 

The Category F Standards require that a guardian ad litem decline an appoint-
ment if she or he lacks the necessary experience, expertise, or competence to 
investigate the particular issues raised in the case. Category F Standards, § 3.2. 

§ 5.5.3 Defining the Guardian Ad Litem’s Role 
and Avoiding Conflicts 

Because a guardian ad litem may function in roles other than investigator, it is 
critical that the judge’s order specify the type of guardian ad litem being ap-
pointed. Vague or ambiguous language in the appointment order can create con-
fusion and delay. See Pet. of Dep’t of Soc. Servs. to Dispense with Consent to 
Adoption, 396 Mass. 485, 486 n.2 (1986). In addition, the order should define 
the scope of the guardian ad litem’s responsibilities. Although a court investiga-
tor has a broad mandate to investigate the “conditions affecting the child,” 
G.L. c. 119, § 24, a guardian ad litem may be appointed to investigate a more 
limited sets of facts, such as whether a particular placement is appropriate for 
the child or whether postadoption visitation is in the child’s best interests. Counsel 
should ask the judge to specify in the order what questions need to be answered 
and what information the guardian ad litem will provide to the court. 

In the Probate and Family Court, the Category F Standards require the guardian 
ad litem to seek clarification from the appointing judge if the duties or area of 
investigation are unclear. See Category F Standards, § 3.1. 

Counsel should also be alert to orders that require the guardian ad litem to per-
form multiple, conflicting functions. For example, in Adoption of Fran, 54 
Mass. App. Ct. 455, 465 n.15 (2002), the Appeals Court cautioned against ap-
pointing a guardian ad litem to perform the dual roles of expert evaluator of pa-
rental unfitness and investigator of the child’s best interests. The court advised 
that in cases where the guardian ad litem’s expert opinion about the parent’s 
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fitness is critical, it would be better practice to appoint a separate guardian ad 
litem “who could make assessments about the children’s best interests in a man-
ner that took account of the expert’s opinions but was not inextricably bound to 
them.” Adoption of Fran, 54 Mass. App. Ct. at 465 n.15. 

In addition, an order that requires the guardian ad litem both to make a report to 
the court and to represent or protect the client’s interests creates an improper 
conflict. See Pet. of Dep’t of Soc. Servs. to Dispense with Consent to Adoption, 
396 Mass. 485, 486 n.2 (1986). So, for example, a GAL that has reported to the 
court on a parent’s competency should not also be appointed to act on behalf of 
the incompetent parent. 

The Category F Standards require that the guardian ad litem avoid dual or multi-
ple roles during the investigative process. See Category F Standards, § 1.4. The 
Standards also expressly prohibit a guardian ad litem investigator from acting as 
an attorney for a party or a child or giving legal advice. See Category F Standards, 
§ 1.3(C). 

Practice Note 
A vague or ambiguous order may be entered because the parties 
themselves are not clear on what they want from the guardian ad li-
tem. Before filing a motion requesting appointment of a guardian ad 
litem, counsel for parents or children should first identify the purpose 
and goals, and then craft a motion and proposed order that specifies 
the role and responsibilities of the guardian ad litem. Counsel should 
move to amend any inappropriate, overly broad, or vague order ap-
pointing a guardian ad litem. 

§ 5.5.4 Requesting a Guardian Ad Litem Investigator 
in the Probate Court 

A diligent guardian ad litem can be very helpful in gathering facts relating to 
parental fitness and a child’s best interests. Whether it is prudent to move to ap-
point a guardian ad litem depends on the circumstances of the case and the party 
you represent. It also depends on who is available to serve as a guardian ad li-
tem. Since the Supreme Judicial Court promulgated SJC Rule 1:07 requiring 
sequential appointments from a list, the ability to select the guardian ad litem of 
one’s choice is more limited, although some courts encourage attorneys to select 
a guardian ad litem by mutual agreement. If a case does not settle early on, the 
judge is likely to appoint a guardian ad litem sua sponte. 

If an attorney represents a parent and it appears possible to settle the case, it may 
be beneficial to avoid having a guardian ad litem probing into the family’s history. 
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On the other hand, if the DSS case is weak, a guardian ad litem may provide help-
ful evidence for the parent. Depending upon the child’s position in the litigation, a 
guardian ad litem may or may not be helpful. 

Counsel for a party seeking or opposing appointment of a guardian ad litem 
must justify his or her request. For example, if DSS plans to return the child 
soon or if a mental health agency has recently completed an evaluation, a guard-
ian ad litem appointment may be unnecessary. Further interviews may be bur-
densome or adverse to the child and parents. If a guardian ad litem is appointed 
over counsel’s objection, counsel can draft a proposed order limiting the tasks to 
be performed. See Exhibit 5G, Motion for Appointment of a Guardian Ad Litem 
Investigator in the Probate and Family Court. 

§ 5.5.5 Requesting a Guardian Ad Litem Investigator 
in the Juvenile Court 

A court investigator must be appointed in all care and protection cases. Attor-
neys moving for appointment of a separate guardian ad litem investigator must 
provide specific reasons in support of the appointment. For example, a guardian 
ad litem with special expertise or skill may be able to supplement the investiga-
tor’s report. Or it may be a situation similar to that discussed in Adoption of 
Fran, 54 Mass. App. Ct. 455 (2002), which requires one investigator to opine on 
parental unfitness and a second investigator to report on the child’s best interests. 

Counsel for a child in a CHINS matter may also request a guardian ad litem inves-
tigator or GAL evaluator if it would benefit the client. See Chapter 18, Children in 
Need of Services (CHINS) Proceedings. On occasion, the court may sua sponte 
appoint a guardian ad litem in a CHINS case 

§ 5.5.6 Guardian Ad Litem Compensation 

If the parents are indigent, the guardian ad litem will be paid out of the court’s 
budget at a rate of $30 per hour for investigators and $50 per hour for other 
types of guardians ad litem. See Memorandum No. 14 from the Administrative 
Office of the Trial Court; Guardian and Guardian ad Litem Compensation and 
Billing (2/28/97) (referenced in Category F Standards, § 2 and included as Ex-
hibit 5B). If paid by the court, a guardian ad litem investigator is limited to 
twenty hours. Guardian and Guardian ad Litem Compensation and Billing 
(2/28/97). The GAL may file a motion for additional hours. See Category F 
Standards, § 2. If the parents are not indigent, the court usually orders either or 
both parents to pay the expenses related to the guardian ad litem investigation. 
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§ 5.6 OTHER TYPES OF INVESTIGATORS: 
PROBATION OFFICERS AND FAMILY 
SERVICE OFFICERS 

Probation officers and family service officers may also perform some investiga-
tory type work. The commissioner of probation has promulgated standards for 
juvenile court probation officers in care and protection cases. A copy of these 
standards is included at Exhibit 5H. Under these standards, probation officers 
are required to obtain information periodically from DSS regarding the child and 
the case and to prepare written status reports regarding the child’s placement 
history, safety issues, and the parties’ compliance with court orders. Probation 
officers are also required to conduct home visits with the child within thirty days 
of filing the petition and each time the child’s placement changes. Because of dif-
ferent practices among courts and scarce resources, implementation of the stand-
ards varies considerably around the state. Attorneys should be familiar with the 
practices in their court and prepare clients for any contact with probation officers. 

Probation officers are frequently used in Juvenile Court to investigate relatives or 
family friends who might be able to serve as temporary custodian of the child. 
See G.L. c. 119, § 26(2)(i); Adoption of Irene, 54 Mass. App. Ct. 613, 620–21 
(2002). The investigation may be similar to a DSS home study of a potential 
foster parent, and some probation officers use the DSS protocol. A probation 
officer can complete an investigation more quickly than a DSS home study, 
which is particularly important when a parent or child is seeking placement with 
a relative at the seventy-two–hour hearing stage. If a parent or child is requesting 
the court give temporary custody to a third party, counsel should file a motion 
for a probation home study and, if granted, prepare the proposed custodian for 
the probation officer’s visit. Child’s counsel may consider joining the probation 
officer on the visit. 

In the Probate and Family Court, a judge may appoint a probation officer (also 
known as a family service officer) to investigate the facts and prepare a report. 
See G.L. c. 276, § 85. The probation officer may have less training, education, 
and expertise than a guardian ad litem. On the other hand, some probation officers 
are more thorough and skilled than many guardians ad litem in fact gathering 
and have equivalent training. 

The commissioner of probation has also established standards for probation of-
ficers conducting investigations in the Probate and Family Court. See Exhibit 5I 
for a copy of these standards. Under the standards, probation officers should 
obtain information from parents, children, counsel, and any other people sug-
gested by the parties. In addition, where pertinent, the probation officer should 
obtain information from schools, medical providers, and other collaterals. See 
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Office of the Commissioner of Probation, Standards for Investigations, Standard 
4:01, Commentary. Unless the judge directs otherwise, the report must include 
the probation officer’s recommendations. See Standard 4:03. 

In the Probate and Family Court, the probation officer’s report is admissible at 
trial as the equivalent of a court investigator or guardian ad litem report. The 
report must be in writing. See Duro v. Duro, 392 Mass. 574, 580 (1985). It may 
contain hearsay as long as it bears “the indicia of reliability” and the parties have 
the opportunity to refute any incorrect information. Brantley v. Hampden Div. of 
Probate & Family Court Dep’t, 457 Mass. 172, 185-87 n.21 (2010); Duro v. 
Duro, 392 Mass. at 580 n.9; Adoption of Parker, 77 Mass. App. Ct. 619, 622-23, 
review denied, 458 Mass. 1106 (2010). As with a guardian ad litem report, counsel 
should inquire whether the probation officer has the requisite training or expertise 
to offer an opinion, especially when an adverse report is filed. 

§ 5.7 COURT APPOINTED SPECIAL 
ADVOCATES (CASAS) 

Some juvenile courts appoint special advocates—commonly referred to as 
CASAs—in care and protection cases and occasionally in CHINS cases. CASA 
is a nationwide volunteer program that was started in the 1980s to provide chil-
dren a voice in abuse and neglect proceedings. See Adoption of Georgia, 433 
Mass. 62, 67–68 (2000) (discussing the history of the CASA program). See also 
Roderick L. Ireland, Juvenile Law (44 Massachusetts Practice Series) § 3.35 (2d 
ed. Thomson/West 2006 & Supp. 2010-2011). CASA programs were created in 
response to a federal law requiring appointment of guardians ad litem for chil-
dren in abuse and neglect cases. See Adoption of Georgia, 433 Mass. at 67. The 
role of the CASA varies throughout the state. CASA programs in Massachusetts 
and nationwide have variously described their responsibilities: to serve as “fact 
finder for the judge;” “to speak for the child;” “to watch over and advocate for 
the child;” and to act as a “monitor for the child.” A CASA may perform func-
tions similar to the court investigator. Some CASAs may view their role as an 
advocate for the child. 

CASA volunteers receive no compensation and come from all walks of life. Alt-
hough they must complete a training program, they do not have to be lawyers or 
mental health professionals; they do not have particular educational degrees. 
Thus, the expertise and experience of CASAs varies greatly. 

Judges have authority to appoint a CASA as a matter of inherent authority. See 
Adoption of Georgia, 433 Mass. 62, 68 (2000). A judge may also appoint a 
CASA under a guardian ad litem statute. Adoption of Georgia, 433 Mass. at 68 
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(citing G.L. c. 201, § 34 and G.L. c. 215, § 56A). “Once appointed, the CASA 
becomes an officer of the court . . . and could be considered the functional 
equivalent of a guardian ad litem.” Adoption of Georgia, 433 Mass. at 68. Many 
CASAs write reports similar to court investigator reports. A CASA report is “in-
tended to provide the court with assistance in deciding whether it is in the child’s 
best interests to remain with his or her parents or guardians, or be placed in fos-
ter care, or be freed for adoption (i.e., parental rights terminated).” Adoption of 
Georgia, 433 Mass. at 68 (quoting Roderick L. Ireland, Juvenile Law (44 Mas-
sachusetts Practice Series) § 3.35). 

In Adoption of Georgia, the Supreme Judicial Court held that a CASA report is 
admissible in evidence much the same that a court investigator or guardian ad 
litem report is and may include hearsay. Adoption of Georgia, 433 Mass. 62, 68 
(2000). The CASA must be available to testify and the CASA’s sources must be 
sufficiently identified so the parties can rebut adverse or incorrect information. 
Adoption of Georgia, 433 Mass. at 68. However, the Supreme Judicial Court 
also noted that “[a] CASA is not qualified to testify and report simply by being a 
CASA, and when an objection is made to qualifications, the judge must first 
determine that the CASA is qualified before accepting testimony or a report 
from the CASA.” Adoption of Georgia, 433 Mass. at 68 n.6. Conducting a thor-
ough, thoughtful investigation of the facts and interviewing children and parents, 
in particular, require skill and experience. Counsel may object to the entire re-
port if the CASA lacks the necessary qualifications. Even if the facts in the re-
port are admitted, counsel may object to opinions or recommendations if they go 
beyond the CASA’s expertise. 

Practice Note 
In Adoption of Georgia, the CASA was appointed as a guardian ad li-
tem, and the Supreme Judicial Court held the report admissible under 
the rules governing admission of guardian ad litem and investigator 
reports. Adoption of Georgia, 433 Mass. 62, 68–69 (2000). Howev-
er, Adoption of Georgia, was decided before imposition of minimum 
qualifications for court investigators and guardians ad litem under 
the SJC Rule 1:07 governing fee-generating appointments. See SJC 
Rule 1:07 Annual Report. Counsel opposing admission of a CASA 
report may argue that if the CASA does not satisfy the minimum 
qualifications, he or she should not be treated as a guardian ad li-
tem, and therefore the report should not be admissible under Adop-
tion of Georgia. Counsel seeking admission of such a report may 
argue that the rule permits a judge to appoint someone not appear-
ing on the list so long as he or she states his or her reasons. SJC 
Rule 1:07(4). 
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A CASA may be helpful or harmful to the case depending upon the skill of the 
CASA and his or her position in the case. CASA programs began around the 
country in response to a federal mandate at a time when children in many states 
did not have the benefit of appointed counsel or a professional guardian ad litem. 
Today in Massachusetts, a court investigator and counsel for the child are ap-
pointed in every care and protection case. Some view the role of the CASA as 
duplicative of these other professionals; however, a good CASA may supplement 
or support the work of the court investigator or child’s counsel. A CASA can be 
very helpful to families in some cases by pursuing records or information that the 
investigator or guardian ad litem missed or in identifying needed services for the 
family. 

Counsel may oppose or request appointment of a CASA depending on the par-
ticular circumstances. As with a guardian ad litem, counsel should ensure the 
order of appointment clearly delineates the CASA’s role and should exercise as 
much care in dealings with CASAs as with other investigators. With non-English 
speaking clients, language and cultural barriers must also be addressed. 

Information about the national CASA organization, local CASA programs, and 
the national standards for CASA programs are available on the Internet at 
http://www.casanet.org/. 

§ 5.8 WORKING WITH THE INVESTIGATOR 

The investigator has a tremendous impact on the outcome of a case. Consequent-
ly, counsel must work actively with the investigator to ensure that the report is as 
favorable as possible for the client. It is a grave mistake for counsel to neglect 
this area of the case and simply wait for a report to be filed. The CAFL Perfor-
mance Standards require counsel to 

• contact the investigator as soon as possible to inform him or her 
of the attorney’s role and of the client’s position; 

• prevent disclosure to the investigator of confidential information, 
as appropriate; 

• assist the investigator in obtaining information that supports the 
client’s position; 

• inform the client of the role of the investigator and the conse-
quences of cooperating or failing to cooperate with the court in-
vestigator/guardian ad litem; and 
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• prepare the client for and be present at any interviews with the in-
vestigator. 

See CAFL Perf. Std. § 4.4. 

§ 5.8.1 Communicating with the Investigator 

Counsel should contact the investigator, guardian ad litem, or other appointed 
professional as quickly as possible after the appointment is made. In care and 
protection cases in the Juvenile Court, immediate contact is particularly im-
portant to prevent the investigator from improperly accessing confidential and 
privileged information. See discussion in § 5.8.4, below, on investigator’s access 
to confidential information. 

Counsel should promptly send a letter of introduction to the investigator, which 
should include the following: 

• a request to schedule a meeting or telephone call to discuss the 
client’s position and helpful sources of information; 

• a notice that the client has not waived any privilege or confidenti-
ality and that any requests for release of information should be 
forwarded directly to counsel; 

• a request that counsel be present at all meetings with the client; 

• a list of dates and times that the investigator can meet counsel and 
the client; 

• an outline of any safety issues concerning the parties (e.g., domestic 
violence), including address confidentiality and related disclosure 
issues; and 

• the best times and ways to reach counsel, including email if appli-
cable. 

See Exhibit 5J for a sample letter. Some attorneys prefer to put in writing a 
summary of the relevant facts, procedural history, and strengths of the case from 
the client’s view. However, given the need to send out an introductory letter 
promptly, a detailed discussion of the case might be reserved for future meetings 
or correspondence. Further, counsel must carefully consider the pros and cons of 
creating a written document that may later prove harmful to the client’s position. 
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Practice Note 
Although not required, some attorneys agree to provide opposing 
counsel with copies of all written correspondence sent to the guardi-
an ad litem. Some guardians ad litem may suggest this practice, 
whereas others prefer to communicate individually with each party 
or counsel to avoid the chilling effect that exchange of information 
might have on the parties. In some cases, the safety of a child or 
party may be put at risk. However, these written communications are 
likely discoverable at a later time. 

Counsel should provide the investigator with the complete names, addresses, and 
phone numbers of all persons who can provide favorable information to the in-
vestigator. Counsel should also provide the investigator with any documents 
helpful to the client’s position. 

It is important to promote a positive, cordial relationship with the investigator. 
This better ensures that the investigator will share information and ask clarifying 
questions. A good investigator should give each party the opportunity to respond 
to negative information received during the course of an investigation. 

Practice Note 
Counsel must strike a delicate balance when providing information 
or discussing the client’s position with the investigator. If the attorney 
becomes the source of the investigator’s facts, he or she runs the 
risk of being called as a witness and is potentially subject to a mo-
tion to disqualify counsel. The safer course is to guide the investiga-
tor to other sources of helpful information. For example, counsel 
may suggest that the investigator speak with a particular service 
provider about the client’s successful completion of a program. Or 
counsel can prepare the client to talk with the investigator about the 
client’s view of the case. 

§ 5.8.2 Preparing Clients for Contact 
with the Court Investigator 

Attorneys must prepare their clients in advance for contact with the guardian ad 
litem, the court investigator, the CASA, the probation officer, or the family ser-
vice officer. The client needs to understand the role of the investigator and the 
tremendous influence he or she can have on the case. Counsel must explain to 
the client that conversations with the investigator are not confidential and will be 
reported to the other parties and the court. Counsel should also advise the client 
not to meet with the investigator unless counsel is present and not to sign any 
releases without first talking to counsel. 
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Counsel should discuss with the client the client’s goals in the case and what 
information he or she should provide the investigator to advance his or her posi-
tion. The attorney and client must also talk about how the client will respond to 
negative facts in the case. See Exhibit 5K, Tips for Preparing the Parent Client 
to Meet with the Investigator. 

Practice Note 
Counsel should also discuss with the client the names of family, 
friends, or other collaterals who might provide the investigator with 
helpful information. Clients do not always accurately assess the rela-
tive benefits and harm of prospective witnesses. Counsel should ad-
vise the client to refrain from offering any names to the investigator, 
unless counsel knows the person will provide helpful information. 

Children must also be prepared for contact with the court investigator. Assuming 
the child is sufficiently mature, counsel must explain the investigative process 
and the role of the various professionals in an age appropriate manner. As with 
adult clients, counsel should prepare the child for the interview by discussing the 
child’s goals in the case and explaining what information might be useful for the 
child to provide the investigator. For example, a child who wants more contact 
with a parent or sibling can be told that it might be helpful if he or she tells the 
court investigator that he or she misses the parent or sibling and wants to see 
them more. 

§ 5.8.3 Accompanying the Client to Meetings 
with the Investigator 

The investigative process in any state intervention case may open a Pandora’s 
box. Statements and admissions made by a parent or child client may be used 
against him or her at a later time, including at subsequent termination proceed-
ings. In addition, DCF can refer the case for possible criminal prosecution. See 
G.L. c. 119, § 51B(k); 110 C.M.R. §§ 4.50–4.54. Accordingly, counsel can best 
protect the client by accompanying the client to any interviews. Particularly if 
criminal prosecution is possible, counsel may advise the client not to answer 
certain questions. Counsel should advise the client that if he or she has any con-
cern about whether to answer a particular question, the client should pause the 
interview to consult with counsel in private before recommencing the interview. 
Counsel should make arrangements in advance with the investigator for such 
occasion. Further, given the varying skill in interviewing and recording infor-
mation accurately, counsel’s presence may be crucial for effective cross-
examination of the investigator at trial. 
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§ 5.8.4 Investigator’s Access to Confidential 
Information 

In state intervention cases, the court investigator or court-appointed guardian ad 
litem may obtain a copy of the entire DCF file. See 110 C.M.R. § 12.09. To ac-
cess other confidential or privileged information, the investigator must obtain a 
proper release or a valid court order. If DCF has custody of the child, it may 
authorize the release of certain confidential information about the child, such as 
educational or medical records. However, if the investigator wishes to speak with 
a child’s therapist, a separate guardian ad litem should be appointed to investigate 
whether to waive the child’s privilege. See Adoption of Diane, 400 Mass. 196, 
201–02 & n.4 (1987); see also R.D. v. A.H., 454 Mass. 706, 709 (2009). For a 
more thorough discussion, see Chapter 9, Privilege and Confidentiality. 

In care and protection cases, counsel must take steps to protect the client’s con-
fidentiality as soon as the investigator is appointed. This is because the appoint-
ment form used by the Juvenile Court suggests that the investigator has authority 
to obtain confidential information, including communications with therapists, 
medical information, and substance abuse treatment records. Although some of 
the privilege and confidentiality statutes provide exceptions for the release of 
information without the subject’s consent, many require that specific procedures 
be followed such as notice, in camera review, and specific findings by the judge. 
Counsel should make sure the court investigator understands that he or she can 
not obtain the client’s confidential information without a proper release or court 
order. Counsel should confirm this orally and in writing. See Exhibit 5J, Coun-
sel’s Letter of Introduction to Investigator. Counsel should also contact the hold-
ers of the client’s confidential information (e.g., therapists, social workers, sub-
stance abuse treatment providers) and explain that they may not release confi-
dential information to the court investigator. If necessary, counsel should file a 
motion to vacate the order appointing the investigator or alternatively, a motion 
for a protective order. See Chapter 9, Privilege and Confidentiality, for a more 
detailed discussion of these issues and CD Files 0901 and 0902 for a sample 
letter and motion. 

Practice Note 
The order appointing the CASA may contain similarly broad lan-
guage regarding access to the parties’ confidential and privileged in-
formation. Counsel should make sure the CASA understands the 
need to obtain appropriate releases or court orders and, if necessary, 
should file a motion for a protective order. 

In addition, some guardians ad litem, investigators, or CASAs may not under-
stand that children have privacy rights. Counsel should explain that the laws 
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regarding confidentiality and privilege apply equally to children. Commonwealth 
v. Pare, 427 Mass. 427, 432 (1998). See Chapter 9, Privilege and Confidentiality. 

The Probate and Family Court Standards for Category F guardians ad litem in-
vestigators address in great detail the investigator’s obligations to provide age 
appropriate “Lamb warnings” and to respect and maintain the confidentiality of 
the parties. See Category F Standards, §§ 4.6–5.3. 

§ 5.9 WHAT TO DO AFTER THE REPORT 
IS FILED 

Guardian ad litem, court investigator, and other child custody reports are im-
pounded once they are filed in court. Some Juvenile Courts permit attorneys to 
copy the report if the attorney signs an affidavit stating that he or she will not 
further reproduce or distribute the report. Other courts require counsel to file a 
motion containing similar assurances. See Juv. Ct. Standing Order 1-84. Counsel 
should check the practice in their courts. In the Probate and Family Court, coun-
sel for a party may obtain a copy of the report and can show the report to the 
client and to a hired expert. See Prob. & Fam. Ct. Standing Order 2-08. Howev-
er, counsel must file a motion requesting permission to provide a copy of the 
report to the client. See Prob. & Fam. Ct. Standing Order 2-08. 

The report should be analyzed theoretically and factually. Are the facts described 
accurate and complete? Did the investigator obtain all the records or interview 
the witnesses that counsel requested? Was the investigation balanced? If the client 
is non-English speaking, was a qualified interpreter provided? Are the recom-
mendations a logical conclusion based on the facts of the case? Did the reporter 
render opinions or make conclusions beyond his or her expertise? 

All care and custody cases are fact driven. The strength of the client’s case and 
the weakness of DSS’s case often lead to settlement. If the report is positive and 
supports the client, but the case does not settle, counsel should move to trial 
quickly. This makes it less likely that a good case will unravel and avoids the 
possibility of the report becoming stale. 

§ 5.9.1 Negative Reports, Requests for Further Reports, 
and Discovery 

If the investigator’s report is adverse to the client, counsel may move for a 
guardian ad litem or CASA appointment if that might be helpful to the client. Of 
course, with scarce judicial resources, the court may be more amenable to ap-
pointing a volunteer CASA. Counsel might also request an updated report if 
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circumstances have changed, the report has become stale, or witnesses and in-
formation were overlooked in the first report. An updated report may offset the 
earlier negative report at trial. Alternately, if a report is stale by the time of trial, 
the court may give it less weight. 

In proceedings in the Probate and Family Court, if the probation or family ser-
vice officer files an adverse report, counsel might try to obtain appointment of a 
guardian ad litem. Particularly if the issues are beyond the expertise of the pro-
bation officer, counsel can argue that more specialized knowledge is necessary. 
In either court, counsel must consider the possibility that a second report will 
also be harmful. A safer approach might be for counsel to hire a consulting ex-
pert whose conclusions need not be disclosed, unless counsel wishes to call the 
expert as a witness. 

If a guardian ad litem report or other report is negative or unsatisfactory, counsel 
should consider whether further discovery may advance the client’s interests. 
Counsel may contact third parties who provided information to clarify their 
statements and obtain further, perhaps more helpful, information. Depositions of 
the investigator and his or her sources also may be taken, though counsel must 
consider the risks of revealing further damaging information. See Chapter 4, 
Investigation and Discovery. 

Counsel should obtain a copy of the guardian ad litem or investigator’s resume 
to defend or challenge the reporter’s expertise at trial. Counsel may also try to 
keep the report out of evidence if the investigator lacks the requisite qualifica-
tions. In the Probate and Family Court, the Category F Standards require a 
guardian ad litem to provide a copy of his or her resume and to answer appropri-
ate questions about his or her expertise, training, and experience. See Category F 
Standards, § 4.5. Finally, counsel may consider hiring an expert with superior 
qualifications to rebut the investigator’s conclusions. 

§ 5.9.2 Motions in Limine 

Investigator reports routinely contain inadmissible statements. Counsel should 
file a motion in limine to strike unattributed hearsay, speculation, opinions of 
third parties, and opinions beyond the expertise of the author. Counsel should 
also move to strike statements of any out-of-state declarants who are not subject 
to subpoena. In addition, counsel may move to strike any unauthenticated docu-
ments appended to the report. For a complete discussion of the rules of evidence 
governing investigator reports, see Chapter 8, Evidence in Care and Protection 
and Termination of Parental Rights Cases. 
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If the motion is allowed, the stricken material should be redacted from the re-
port. If the motion is denied, counsel must renew his or her objections at trial to 
preserve the issue for appeal. For a further discussion, see Chapter 8, Evidence 
in Care and Protection and Termination of Parental Rights Cases, and Chapter 13, 
Trial Preparation and Conduct. 

Practice Note 
Prior to 2007, the Juvenile Court Rules required that any motion to 
strike portions of the court investigator report be heard no later than 
the pretrial conference. While the current rules do not require this, 
some courts may continue to enforce the deadline. It is important to 
know your local court’s practice. 

§ 5.9.3 Cross-Examination and a Strategic Plan 
for Trial 

Under G.L. c. 119, § 24, the report of the court investigator is “attached to the 
petition and be[comes] a part of the record.” The judge may rely on the report, 
even if no party specifically introduces it into evidence. See Custody of Two Mi-
nors, 19 Mass. App. Ct. 552, 559 (1985). However, the judge should inform the 
parties in advance that he or she will be considering the report so that counsel 
can make an informed decision whether to call the investigator as a witness. 
Custody of Two Minors, 19 Mass. App. Ct. at 559; see also Juv. Ct. Guidelines 
for Court Investigators, I. The practice varies among the Juvenile Court judges. 
Some judges require the report to be offered into evidence and others do not. 
The practice also varies in Probate and Family Court. If no party includes the 
report on their exhibit list, counsel should seek clarification regarding the court’s 
use of the report at trial. 

In Juvenile Court, any party may call the court investigator as a witness at trial. 
See G.L. c. 119, § 21A. All parties, including the party that calls the investigator, 
may conduct the examination in the form of a cross-examination. G.L. c. 119, 
§ 21A. Further, hearsay contained in the report is admissible only if the parties 
have an opportunity to cross-examine the investigator and the sources of the 
hearsay statements. See Custody of Michel, 28 Mass. App. Ct. 260, 266 (1990). 
The party seeking to exclude the hearsay statements must subpoena the sources, 
and if the source is not available, the hearsay may be stricken. See Care and Pro-
tection of Leo, 38 Mass. App. Ct. 237, 241–43 (1995). See Chapter 8, Evidence 
in Care and Protection and Termination of Parental Rights Cases. 

In the Probate and Family Court, some judges permit all parties to cross-
examine the guardian ad litem, whereas other judges require the party calling the 
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guardian ad litem as a witness to conduct a direct examination. For further discus-
sion, see Chapter 10, Experts, and Chapter 13, Trial Preparation and Conduct. 

§ 5.10 OTHER TYPES OF GUARDIANS AD LITEM 

The Juvenile Court and the Probate and Family Court may appoint a guardian ad 
litem to perform functions other than an investigation relating to parental fitness 
and a child’s best interests. This might include investigating the possible waiver 
of a child’s privilege, conducting a clinical evaluation, monitoring the provision 
of extraordinary medical treatment, or acting as an educational surrogate.  

As mentioned in the beginning of this chapter, in 2009, the law governing guard-
ianship of minors and adults was repealed and replaced with the UPC. The old 
law authorized the courts to appoint a GAL whenever a minor had an interest in 
the enforcement or defense of any legal right. G.L. c. 201, § 34, repealed by 
2008 Mass. Acts c. 521, § 21. See 2008 Mass. Acts c. 521, § 44. However, the 
GAL section in the UPC is much more limited. It provides for the appointment 
of a GAL to investigate the child who is the subject of a guardianship proceed-
ing. G.L. c. 190B, § 5-106(b).  

Nevertheless, both the Juvenile and Probate and Family courts have inherent 
authority to appoint a GAL. See Adoption of Georgia, 433 Mass. 62, 68 (2000) 
(Juvenile Court); Adoption of Thomas, 408 Mass. 446, 452 (1990) (Probate and 
Family Court). Further, there is case law approving the appointment of a guardi-
an ad litem to perform various non-investigatory duties. See, e.g., Adoption of 
Diane, 400 Mass. 196, 201–02 & n.4 (1987) (waiver of child’s privilege); Adop-
tion of Kirk, 35 Mass. App. Ct. 533, 536–38 (1993) (advise counsel for incompe-
tent parent); Matter of Spring, 380 Mass. 629, 636–39 (1980) (monitor provision 
of extraordinary medical treatment). 

The Juvenile Court has issued a form order appointing a guardian ad litem, 
which describes the various categories of permissible guardians ad litem. See 
Juvenile Court Appointment of a Guardian ad Litem Form and Instructions, in-
cluded below as Exhibit 5C. This form is also available on the Juvenile Court 
Web site at http://www.mass.gov/courts/courtsandjudges/courts/juvenilecourt/
forms/jv-gal-appt.pdf. The Probate and Family Court has also designated nu-
merous categories of permissible guardians ad litem. See SJC Rule 1:07 Annual 
Report. If requesting a guardian ad litem that does not fall within one of these 
established categories, counsel should cite to the court’s inherent authority. See 
Adoption of Georgia, 433 Mass. 62, 68 (2000) (Juvenile Court); Adoption of 
Thomas, 408 Mass. 446, 452 (1990) (Probate and Family Court). 
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A judge may not appoint a guardian ad litem to perform functions that are the 
sole responsibility of the court. See P.W. v. M.S., 67 Mass. App. Ct. 779, 786–87 
& n.10 (2006). For example, in P.W. v. M.S., the Appeals Court held that the 
judge erred in delegating to a GAL the responsibility for reviewing medical and 
mental health records to determine whether the contents fell within the psycho-
therapist privilege. P.W. v. M.S., 67 Mass. App. Ct. at 786. 

The courts distinguish between a “guardian ad litem-investigator,” “a guardian 
ad litem–evaluator,” and a “guardian ad litem–next friend.” See SJC Rule 1:07 
Annual Report; see also Memorandum from the Administrative Office of the 
Trial Court; Guardian and Guardian ad Litem Compensation and Billing 
(2/28/97) (included as Exhibit 5B). The role of investigator has already been 
discussed. A guardian ad litem–evaluator generally performs some type of clinical 
assessment or psychological testing. 

The role of “next friend” GAL is not defined, but under this rubric may be a 
wide range of different roles and responsibilities. A “next friend” may advise a 
minor about legal matters, make decisions on behalf of an incompetent adult, or 
determine a young child’s position in the litigation. A guardian ad litem “next 
friend” may stand in a fiduciary relationship to the client and have duties of loyalty 
and confidentiality to the client. See Pet. of the Dep’t of Soc. Servs. to Dispense 
with Consent to Adoption, 396 Mass. 485, 486 & n.2 (1986) (distinguishing be-
tween a guardian ad litem appointed to conduct an evaluation and give an impar-
tial report to the court and a guardian ad litem–next friend appointed to represent 
a party’s interests). However, the term “next friend” may also be used for a 
guardian ad litem appointed to report to the court regarding the wishes of an 
incompetent client, for example, in situations concerning waiver of a privilege or 
consent to extraordinary medical treatment. 

In the Probate and Family Court, a guardian ad litem–evaluator is referred to as 
a “Category E” guardian ad litem. A guardian ad litem–next friend may be under 
Category F, G, or K. The Probate and Family Court has promulgated standards 
of practice for evaluator GALs. See Prob. & Fam. Ct. Standing Order 1-08 and 
Standards for Category E GAL/Evaluator, available at http://www.mass.gov/
courts/courtsandjudges/courts/probateandfamilycourt/documents/
categoryestandardsfinal.pdf. 

Practice Note 
GALs are paid at different rates depending upon whether they are 
classified as an “investigator,” an “evaluator,” or a “next friend.” This 
disparity may influence the label given to a GAL in a particular case. 
In addition, sometimes the GAL’s function does not fall neatly in one 
of these categories or the court or parties are unclear about the 
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differences among them. More important than the label, the order 
must outline the GAL’s specific roles and responsibilities. 

In some cases, the court may appoint more than one guardian ad litem if their 
functions are different. For example, the court may appoint a guardian ad litem 
to determine whether the child’s psychotherapy privilege should be waived so 
that another guardian ad litem investigating parental fitness can obtain infor-
mation from the child’s therapist. This avoids conflicts of interests and compet-
ing responsibilities. 

The order appointing the guardian ad litem should specify the type of appoint-
ment and the specific responsibilities of the individual. The guardian ad litem 
should not perform conflicting roles. For example, a guardian ad litem appointed 
to evaluate whether a parent is competent to participate in the legal proceedings 
should not also act as the guardian ad litem–next friend for the parent if deter-
mined to be incompetent. The first guardian ad litem is a neutral evaluator re-
porting to the court. The latter is a “next friend” who stands in the shoes of the 
client assisting counsel in determining and advocating for the client’s position and 
has duties of loyalty and confidentiality to the client. Similarly, under no circum-
stances should an attorney for a client also act as the client’s guardian ad litem. 

§ 5.10.1 Situations Where a Noninvestigatory Guardian 
Ad Litem May Be Appointed 

The types of GALs are summarized below. Many are discussed in more detail in 
other chapters. Because the court has inherent and equitable authority to appoint 
a guardian ad litem, counsel should not hesitate to request a GAL in those situa-
tions not mentioned here if it would benefit the client’s position. Alternatively, 
counsel should oppose the appointment of a guardian ad litem if it would un-
dermine the client’s interests. Counsel should be particularly wary of any GAL 
order that appears to delegate the judge’s role to the GAL. See P.W. v. M.S., 67 
Mass. App. Ct. 779, 786–87 & n.10 (2006). 

(a) Expert Evaluation 

The court may appoint a guardian ad litem to conduct a clinical evaluation 
and/or to provide expert opinion on a particular subject. For example, a psy-
chologist might be appointed to evaluate whether postadoption contact is in a 
child’s best interests or to provide expert opinion regarding a mentally ill par-
ent’s ability to care for her child. The range of subject matters is large and mirrors 
those of expert witnesses hired by the parties. See Chapter 10, Experts. Unlike a 
hired expert, counsel does not direct the conduct of a guardian ad litem–evaluator, 
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so it is important that the order of appointment specify the particular questions 
the court wants answered. Much of the discussion above dealing with guardian 
ad litem investigators applies equally to the guardian ad litem evaluator. 

(b) Waiver of Child’s Privilege 

At some point in a case, the issue may arise concerning access to the child’s 
privileged information. The court investigator may wish to review privileged 
information concerning the child or a parent may wish to call the child’s thera-
pist as a witness. In those situations, a guardian ad litem may be appointed to 
investigate whether the child’s privilege should be waived. See Adoption of Di-
ane, 400 Mass. 196, 201–02 & n.4 (1987); G.L. c. 112, § 135B; G.L. c. 233, 
§ 20B; see also R.D. v. A.H., 454 Mass. 706, 709 (2009). The Juvenile Court 
generally treats the guardian ad litem’s decision as final, whereas practice in the 
Probate and Family Court varies. Some probate and family court judges accept 
the guardian ad litem’s decision as final, whereas other judges may treat it more 
like a recommendation. See Chapter 9, Privilege and Confidentiality. 

(c) Incompetent or Minor Parents 

The court may appoint a guardian ad litem to advise and assist parent’s counsel 
in cases where the parent client is incompetent to participate meaningfully in the 
court proceedings. See Prob. & Fam. Ct. Supp. R. 5; Adoption of Kirk, 35 
Mass. App. Ct. 533, 536–38 (1993); Mass. R. Prof. C. 1.14(b). Parent’s counsel 
should be extremely cautious in requesting or agreeing to such an appointment 
as a finding that the parent is incompetent will likely influence the ultimate de-
termination of parental fitness. In addition, where the parent is legally incompe-
tent because of minority, a guardian ad litem may be appointed to advise the 
minor concerning signing an adoption surrender or stipulating to a termination 
judgment. See Adoption of Thomas, 408 Mass. 446, 450–52 (1990). See Chapter 
22, Special Considerations in Representing Parents. 

(d) Extraordinary Medical Treatment for Child 

The Department cannot consent to extraordinary medical treatment for children 
in its custody. See 110 C.M.R. § 11.01 et seq. If DCF or a medical provider rec-
ommends some type of extraordinary medical treatment, DCF regulations re-
quire it to ask the court to appoint a guardian ad litem to investigate and make a 
recommendation to the court. See 110 C.M.R. § 11.18. If the court orders treat-
ment, a guardian ad litem should be appointed to monitor the effects of and 
compliance with treatment. See Matter of Spring, 380 Mass. 629, 636–39 
(1980). See Chapter 21, Medical and Mental Health Treatment for Children in 
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DSS Custody. The qualifications for this type of guardian ad litem currently are 
being developed by the Juvenile Court. SJC Rule 1:07 Annual Report. 

(e) Determining Position of Child Client 

Child’s counsel may request appointment of a guardian ad litem to advise coun-
sel in cases where the child is unable to direct the litigation either because the 
child is nonverbal, or because the child is unable to make an adequately consid-
ered decision and the child’s expressed preference would place the child at risk 
of substantial harm. See Mass. R. Prof. C. 1.14; CAFL Perf. Std. § 1.6. See 
Chapter 23, Special Considerations in Representing Children. 

(f) Tort Litigation on Behalf of the Child 

Circumstances may arise where a child has potential tort claims for physical or 
economic harm. For example, a child in DCF custody may be injured by a foster 
parent’s negligence or may be sexually abused by staff in a residential place-
ment. Child’s counsel can ask the court to appoint a guardian ad litem to investi-
gate and, if appropriate, retain an attorney to file a lawsuit on the child’s behalf. 
Furthermore, DCF must request appointment of a GAL in such circumstance if 
the parents will not or do not bring suit. 110 C.M.R. § 7.129. 

(g) Children at Risk of Possible Criminal Charges 

The police or District Attorney’s office may wish to interview a child about sus-
pected criminal activity. Often, the child is the victim or a witness, but there may 
be situations where the child could implicate himself or herself in some criminal 
activity if interviewed. If the child is a “possible or known defendant in a crimi-
nal action,” The Department may not consent to the interview, but may ask for 
the appointment of a guardian ad litem. See 110 C.M.R. § 4.34(1)(a). Although 
the DCF regulation provides that the guardian ad litem will “determine whether 
the child should/will consent to participate,” often it is not in the child’s interest 
to cooperate. The child’s attorney may independently advise the child and/or con-
sult with a criminal attorney if necessary. See Chapter 23, Special Considerations 
in Representing Children. 

(h) Educational Surrogates 

The Juvenile Court and the Probate and Family Court occasionally appoint a 
GAL to function as an educational surrogate for a child in need of special educa-
tion services. See SJC Rule 1:07 Annual Report (GAL education surrogate in 
Care and Protection cases in the Juvenile Court). A guardian ad litem appointed 
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in this category makes all special education decisions on behalf of the child, 
including, but not limited to: assessment of the educational plan, participation in 
all team meetings, acceptance or rejection of the proposed educational program, 
and filing complaints with the Department of Education when necessary in ac-
cordance with the Individuals with Disabilities Education Act (IDEA 2004), as 
found in 34 C.F.R. § 3000 and 603 C.M.R. § 28 (although an educational surro-
gate may not represent a child in federal or state court). See Chapter 24, Part II, 
Special Education and Discipline. 

(i) Management of the Child’s Assets 

If a child receives a tort settlement or is left money upon the death of a family 
member, the court should appoint a guardian ad litem to manage the child’s as-
sets. Counsel should make sure the person is properly qualified in financial matters 
and that he or she submits a periodic accounting. G.L. c. 190B, §§ 5-401-31. 

§ 5.10.2 Qualifications of the Noninvestigatory 
Guardian Ad Litem 

As with court investigators and GAL-investigators, the Juvenile Court and the 
Probate and Family Court have established qualifications for noninvestigatory 
GALs. The Juvenile Court requires that a GAL-evaluator and GAL-next friend 
have similar qualifications as a court investigator or GAL-investigator. In addi-
tion, the GAL-evaluator must also “hold the appropriate academic degrees, li-
censes and clinical experience” based on the type of evaluation to be performed. 
A guardian ad litem acting as an educational surrogate must have “a thorough 
knowledge of the Educational Reform Act and relevant educational resources, as 
well as strong advocacy skills.” See SJC Rule 1:07 Annual Report. 

A GAL-evaluator in the Probate and Family Court must be a licensed physician 
or psychologist or a licensed independent clinical social worker. Moreover, he or 
she must have at least three years of experience conducting evaluations or 
providing treatment to family members involved in domestic relations or state 
intervention proceedings. The Probate and Family Court’s requirements for a 
GAL-next friend are the same as those for a GAL-investigator. In addition, the 
Probate and Family Court requires that a GAL-next friend appointed to exercise 
or waive a child’s privilege must be a certified children and family law attorney 
with at least three years experience practicing in the Probate and Family Court. 
See SJC Rule 1:07 Annual Report. 

In addition, a GAL-evaluator must be qualified as an expert in the relevant sub-
ject matter. See Chapter 10, Experts. 
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If the appointed professional lacks the required expertise, counsel should file a 
motion to appoint another guardian ad litem. Ideally, the guardian ad litem’s 
abilities and expertise should mirror the needs of the family, including bilingual 
fluency and significant experience in the area of concern—be it substance abuse, 
sexual abuse, domestic violence, or another issue. 

§ 5.10.3 Working with the Noninvestigatory 
Guardian Ad Litem 

Many of the tips for working with a court investigator or guardian ad litem-
investigator apply equally to the guardian ad litem-evaluator. Counsel should 
work actively with the evaluator, providing helpful information and preparing 
the client for the evaluation. Counsel should protect the client’s confidential and 
privileged information. Once the report is completed, counsel should review the 
steps taken to complete the report, the accuracy of the information reported, and 
the expertise of the evaluator. Counsel should object to inadmissible portions of 
the report and should counter negative reports with thorough cross-examination 
and the admission of favorable evidence. Counsel may hire an expert to provide 
rebuttal testimony. In some cases, a preparatory expert may be helpful to analyze 
the GAL report and advise counsel on fruitful areas for cross-examination. 

Counsel’s involvement with other GALs will vary depending upon the type and 
length of appointment. A GAL appointed to monitor the administration of anti-
psychotic medication to a child may be involved in the case for years and coun-
sel may develop an ongoing relationship with that person. Alternatively, a GAL 
appointed to determine waiver of a child’s privilege has a discrete, short-term 
role, and counsel may have only one or two contacts with the GAL. 

§ 5.11 CONCLUSION 

Court investigators and guardians ad litem play a significant role in state inter-
vention cases. Counsel must carefully guide the client through the investigation 
or evaluation process. Counsel should develop a positive working relationship 
with court investigators, guardians ad litem, probation officers, and CASAs, 
whenever possible. Counsel should assist them in obtaining information that 
supports the client’s position, while protecting the privacy and integrity of the 
client as much as possible. The attorney who zealously represents a client 
throughout this process is more likely to achieve successful results. 
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EXHIBIT 5A—Juvenile Court, Court Investigator 
Appointment Form 

CARE AND PROTECTION 
APPOINTMENT OF INVESTIGATOR 
Bristol, s.s. 

DOCKET NUMBER: 

 

COMMONWEALTH OF MASSACHUSETTS 

Juvenile Court Department 
Fall River Division 

289 Rock Street 
Fall River, MA 02720 

TO: appointed to Investigate and Report 

 Pursuant to G.L. c. 119, §§ 21 and 24, the court hereby appoints you to 
make an investigation into the conditions affecting the subject child listed below, 
and to make a report to the court, under oath, of that investigation. The report 
must be filed with the court on or before 

Subject child: 

Other information: 

MOTHER: FATHER: 

 

PETITIONER:  HEARING DATE: 

 The court has ORDERED that the above-named investigator is to have 
access to all medical, psychiatric, educational, social service, and criminal rec-
ords concerning the subject child, the subject’s child family, and all persons who 
have provided care for the child, and all persons who have had custody of the 
child, including, but not limited to, portions of such records which may 1) per-
tain to the identity, diagnosis, prognosis or treatment for alcohol or drug abuse; 
2) relate to venereal disease; 3) contain information acquired by social workers 
consulting family members in their professional capacity; 4) contain communi-
cations between family members and psychotherapists; 5) contain confidential 
communications with a sexual assault counselor; or 6) contain results of HIV 
tests. Said records shall include all unredacted reports made pursuant to 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

5–34 2nd Supplement 2012 

G.L. c. 119, §§ 51A and 51B, in the possession of the Department of Social Ser-
vices. 

 NOTICE: Any person whose records may be subject to this order, who 
believes that any of the aforementioned records contain privileged information, 
may file a motion with this court to request that the court determine whether 
access to such information should be withheld from the investigator appointed in 
this matter, pursuant to Massachusetts law. In addition, the keeper of any such 
records, who believes that such records may contain privileged communications, 
may contact the person’s counsel or may assert the privilege on behalf of that 
person. 

Ronald D. Harper 

FIRST JUSTICE  DATE ISSUED: 
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EXHIBIT 5B—Administrative Office of the Trial 
Court Memorandum: Guardian and Guardian Ad 
Litem Compensation and Billing 
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EXHIBIT 5C—Juvenile Court, Guardian Ad Litem 
Appointment Form & Instructions 
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EXHIBIT 5D—Juvenile Court Department 
Guidelines for Investigator’s Reports 
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EXHIBIT 5E—Probate and Family Court Standing 
Order 1-05 
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EXHIBIT 5F—Standards for Category F GAL 
Investigators 
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EXHIBIT 5G—Motion for Appointment of a 
Guardian Ad Litem Investigator in the Probate and 
Family Court 

COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

Suffolk, ss.  Docket No. 

___________________ 
In re: John Q. 
 
 
 
 
 
___________________ 

 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
MOTION FOR APPOINTMENT 
OF A GUARDIAN AD LITEM 
(Non-sequential appointment) 

John Q. Public, Jr., the minor child, moves this Honorable Court pursuant to 
G.L. c. 215, § 56A, to appoint a Guardian Ad Litem from the Boston Medical 
Center Child Witness to Violence Project to investigate and report to the Court 
on whether either parent is fit and whether the child’s custody should be returned 
to either of the parents. 

As grounds for this motion, the child represents that he is presently in the custo-
dy of the Department of Children and Families (DCF) pursuant to G.L. c. 119, § 
23(a)(3). The child was removed from his mother’s home because of his father’s 
alleged domestic violence toward the mother. DCF claims that the mother is 
unable or unwilling to protect herself from abuse and the child from exposure to 
abuse. It is in the child’s best interest that a guardian ad litem with specialized 
expertise be appointed to investigate and make recommendations to the court. 

The child further moves the Court to order that the report shall be completed in 
45 days and that the report shall also address the following issues: 

a. The developmental and emotional needs of the child—past, present, and 
future; 

b. The demonstrated ability and capacity of each parent to meet the child’s 
past, present and future needs; 

c. The history and quality of the child’s relationship with each parent; 
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d. The nature and impact of the father’s domestic violence and its impact on 
the child and the father and mother’s parenting abilities; 

e. The existing CARI/ CORI data, abuse prevention orders and criminal court 
records of each parent; 

f. The DCF’s efforts or lack of efforts to reunify the child with either parent 
and continue the child’s contact with each parent and compliance with its 
service plans; 

g. Interviews with each parent and a home visit; 

h. Interviews with the child’s school teachers and guidance counselors and 
review of school records; 

i. Interviews with each parent’s present and past therapists, including couples’ 
counseling; 

j. Interviews with the child with his attorney present; 

k. Recommendations to the court as to the circumstances under which the 
child should be returned to the mother’s custody, including recommenda-
tions as to what steps, treatment, or services should be provided or required; 

l. Recommendations to the court as to the circumstances under which the 
mother’s visitation can be expanded or take place if a return of custody is 
not recommended to the mother; 

m. Recommendations to the court as to the circumstances under which the fa-
ther’s visitation should take place, including recommendations as to what 
steps or treatment, including but not limited to batterers’ treatment that 
should be required of the father parent as a condition of visitation 

n. An explanation and rationale explaining the basis of any recommendations 
made in the report. 

 
 
 
 
Date: _____ 

Respectfully Submitted, 
John Q. Public, Jr. 
By his attorney 

_____ 
Justin Tyme 
Justice Street 
Boston, MA 02114 
(617) JUV-LAWYER 
BBO No. 100000 
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EXHIBIT 5H—Standards for Probation Officers of 
the Juvenile Court 

STANDARDS FOR CARE & PROTECTION CASES 
FOR PROBATION OFFICERS 

OF THE JUVENILE COURT DEPARTMENT 

Statement of Purpose 
Statement of Roles 

Care and Protection Standards 

1:00  Case Management 
2:00  Advancing Care: & Protection Cases 
3:00  Home Visits 

STATEMENT OF PURPOSE 

The purpose of these standards is to enhance the safety and well-being of chil-
dren, to increase compliance with court orders, and to enhance timely perma-
nency placement in Care & Protection cases. 

STATEMENT OF ROLES 

The Chief Probation Officer* is responsible for implementing, monitoring, and 
maintaining the standards, forms, and procedures governing the Care & Protec-
tion Standards established by the Commissioner of Probation. 

The Assistant Chief Probation Officer** under the direction of the Chief Proba-
tion Officer, is responsible for reviewing, monitoring, approving/disapproving 
the casework and other decisions made by the probation officers assigned to 
him/her. 

The First Assistant Chief Probation Officer is responsible for performing those 
functions with respect to the standards which are delegated by the Chief Proba-
tion Officer. 

                                                           
* The responsibilities set forth in these standards as applicable to the Chief Pro-
bation Officer shall, in the instance of a one person office, be applicable to the 
Probation Officer-in-Charge. 
**The First Assistant Chief Probation Officer is responsible for performing those 
functions with respect to the standards which are delegated to him/her by the 
Chief Probation Officer. 
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The Probation Officer’s role is critical in ensuring that responsible case man-
agement practices are carried out in implementing the Care & Protection Stand-
ards under the direction of the Chief and Assistant Chief Probation Officers. 

CARE AND PROTECTION STANDARDS 

1:00 

CASE MANAGEMENT 

1:01 The Probation Officer shall initiate a folder on each Care & Protection case 
once a petition is filed. 

1:02 The Probation Officer shall complete a standard intake form on each Care 
& Protection case to obtain identifying data on the child and financial infor-
mation on the parents. 

1:03 The Probation Officer shall maintain Probation Chronological Notes re-
garding court hearings and all other probation activities. 

1:04 The Probation Officer shall conduct CARI checks at the time of filing on 
the caregivers and other residents of the primary home and subsequent place-
ment homes if the specific placement is ordered by the court. Thereafter, CARI 
checks shall be conducted upon the request and/or order of the court. 

1:05 The Probation Officer shall record all orders issued by the court at each 
stage of the Care & Protection process, including revisions of earlier court or-
ders. Such orders shall be noted in the Probation Chronological Notes, or copies 
of such when orders shall be incorporated into the probation folder. 

1:06 The Officer shall maintain contact with DSS personnel, the petitioner or 
custodian, at least once every thirty days, regarding the health and welfare of the 
child, the status of the case, and the placement of the child. This contact shall 
include face-to-face or telephone contact, or, the receipt of a written report from 
DSS. 

1:07 The Probation Officer shall ensure that a standard form listing the terms 
and conditions of a continuance or disposition is signed by the appropriate par-
ties which may include parents, DSS personnel, or the attorneys. 

1:08 The Probation Officer shall complete or update a written Probation Status 
Report prior to each court hearing including Substitute Care Reviews. Each Pro-
bation Status Report shall include: 

1)  The placement history since the last Probation Status Report. 
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2)  The safety issues of the child. 

3)  Any instances of both compliance and non-compliance with the orders of 
the court. 

4)  The reasons given by the parents, DSS personnel, and attorneys, for any 
instances of noncompliance. 

1:09 The (Assistant) Chief Probation shall review and approve/disapprove the 
written Probation Status Report before it is made available at the court hearing. 
If the (Assistant) Chief Probation Officer is not in agreement with the Probation 
Status Report, the (Assistant) Chief Probation Officer shall confer with the pro-
bation officer to resolve any differences. When necessary, the probation officer 
shall immediately record the revisions on the Probation Chronological Notes. 
The (Assistant) Chief Probation Officer shall note his or her approv-
al/disapproval by dating and initialing the Probation Chronological Notes. 

1:10 Probation Status Reports shall be in writing and presents upon instruction 
from the court at all court hearings including Substitute Care Reviews. 

1:11 Subsequent to the Preliminary Hearing and prior to the Status/Motions 
Conference, the Probation Officer shall remind the Court Investigator by phone 
or in writing to submit their report. The Probation Officer shall review and in-
corporate the Court Investigator’s Report into the probation folder. In addition, 
the Probation Officer shall make the Investigator’s Report available to the appro-
priate parties as directed by the court. 

1:12 In addition to reviewing each Probation Status Report, the (Assistant) Chief 
Probation Officer shall conduct a review of all Substitute Care cases every six 
months. If the (Assistant) Chief Probation Officer is not in agreement with the 
management of the case, the (Assistant) Chief Probation Officer shall ensure that 
any differences are resolved. The (Assistant) Chief Probation Officer shall note 
his or her approval/disapproval by dating and initializing the Probation Chrono-
logical Notes. 

2:00 

ADVANCING CARE & PROTECTION CASES 

2:01 The Probation Officer shall verify compliance by all parties with orders of 
the court including the terms and conditions of a continuance or disposition. 

2:02 The Probation Officer shall advance the case before the court in the event 
that one or more of the parties fail to comply with a court order or the terms and 
conditions of a continuance or disposition. 



COURT INVESTIGATORS AND GUARDIANS AD LITEM 

2nd Supplement 2012 5–101 

2:03 The Probation Officer shall advance the case before the court in the event 
that circumstances detrimental to the health and welfare of the child are discov-
ered. 

2:04 The Probation Officer shall notify his or her (Assistant) Chief Probation 
Officer in writing whenever a Care & Protection case is to be advanced before 
the court. 

3:00 

HOME VISITS 

3:01 The Officer shall conduct a home visit to the current residence of the child 
at the time of an Emergency 72-Hour Hearing if directed by the court. The pur-
pose of this home visit is to provide information to the court regarding short-
term, uncontested or kinship foster care placements. 

3:02 The Probation Officer shall conduct a home visit to the current residence of 
the child within thirty days of the Filing of the Care & Protection petition. The 
purpose of this home visit is to confirm the safety and well-being of the child. 
The Probation Officer shall conduct follow-up home visits at the direction of the 
court. 

3:03 The Probation Officer shall immediately conduct a home visit in the event 
that the child’s placement is changed. 

3:04 The (Assistant) Chief Probation Officer shall verify that the Probation Of-
ficer has conducted timely home visits to the current residence of the child by 
dating and initialing the Probation Chronological Notes. 
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EXHIBIT 5I—Standards for Probation Officers of 
the Probate and Family Court 
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EXHIBIT 5J—Counsel’s Letter of Introduction to 
Investigator Counsel 

 

Court Investigator 
Address 

[date] 

Re: Care and Protection of Child 

City Juvenile Court Docket No.: _____ 

Dear Mr./Ms. Investigator: 

You have been appointed as the Court Investigator in the above case. I 
represent the [mother, Ms. Mother/Child]. When you are ready to talk to Ms. 
Mother/Child, please contact this office and I will assist in scheduling the ap-
pointment. Please do not contact or speak with Ms. Mother/Child outside of my 
presence. I will plan to be present during the interview. 

Please be advised that my client has not waived any privileges and has 
not agreed to the release of any confidential or privileged information at this 
time, nor has there been any order to release confidential or privileged infor-
mation. If you wish to obtain access to any privileged or confidential infor-
mation regarding my client, please contact me immediately so that we may dis-
cuss if my client does or does not wish to consent to the release of the requested 
information. 

I would like an opportunity to speak with you by phone or in person to 
discuss my client’s position and to share with you sources of information that 
might be helpful to you in your investigation. I will be calling you shortly to 
discuss this further. 

Thank you for your cooperation in this matter. I look forward to working with 
you. 

 Very truly yours, 

Attorney 
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EXHIBIT 5K—Tips for Preparing the Parent Client 
to Meet with the Investigator 

TIPS FOR PREPARING THE PARENT CLIENT TO MEET WITH A 
COURT INVESTIGATOR, CASA, GUARDIAN AD LITEM (GAL), 

PROBATION OFFICER OR OTHER INVESTIGATOR 

• Clients need to remember that their child’s needs are not neces-
sarily the same as their needs. 

• Clients who appear to be very sensitive to their child’s needs 
make a more favorable impression than those who focus more on 
themselves and talk more about their own needs than the child’s 
needs and interests. 

• Clients should be neat in appearance and clean their homes when-
ever meeting with the CASA, guardian ad litem (GAL) or investi-
gator because making an effort counts. 

• Clients should be able to provide basic information about their 
children such as their dates of birth, middle names, medical con-
dition(s), and other basic information. 

• Clients need to understand that things said to the GAL, CASA, or 
investigator are not confidential and will be told to the judge. 

• Clients need to understand that the GAL, CASA or investigator is 
not their attorney or spokesperson—only their attorney represents 
them. Generally, clients should not speak with the GAL, CASA, 
or investigator without their attorney present. 

• Clients should expect to receive many questions about their own 
personal histories and service providers and their child’s history 
(including schools attended, teachers’ names, medical providers, 
counselors, and so forth). 

• Clients should avoid lying because it will seriously undermine 
their credibility in the long run if the lie is discovered later on. 

• Clients need to listen carefully to the questions asked, answer the 
questions, and ask for clarification if they do not understand a 
question. 
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• If visits are available, clients should show up for the visits and 
understand that their failure to visit will be used against them to 
prove unfitness and will be a subject of the GAL, CASA or court 
investigator’s report. 

• Clients must avoid getting into power struggles or arguments and 
avoid losing their tempers even if they find the GAL, investigator, 
judge or other professionals in the case to be very irritating and 
unpleasant. 

• Clients should remember that any meeting with the GAL, CASA, 
probation officer, or investigator is not a therapy session, or place 
to angrily ventilate hostilities toward DCF, the other parent or 
others. 

• While their situations are painful, clients should try to be flexible 
and open minded about suggestions that will facilitate return of 
their children. 

• Clients need to stay out of trouble with the law and get help for 
substance abuse problems. 

• Clients needs to be familiar with their DCF service plans and 
work with their lawyers on changing plans that are unfair, un-
workable or unrealistic. 

• Clients should try to build support systems with extended family, 
friends, or others to help them get through difficult transitions and 
loss of their children. 

• Clients need to let their lawyers know about all of their contact 
with DCF workers, the CASA, GAL, probation officer, and other 
court investigators and try to seek advice from the lawyer before 
each meeting or discussion occurs. 

• Clients need to let their attorneys review any authorization for re-
lease of information before signing such releases. 

• Clients need to let their attorneys know about and attend all meet-
ings with the GAL, court investigator, probation officer, or CASA. 

• Clients need to let their attorneys know if they have any concerns 
about domestic violence or about their safety. 
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• Clients need to know how to contact their lawyers and should 
make sure they are not caught off guard by the CASA, court in-
vestigator, probation officer, or GAL. 

 

Attorney’s Name, address, phone, email: 

_____ 

_____ 

_____ 

_____ 
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Scope Note 
This chapter provides an overview of the Department of Chil-
dren and Families (DCF), formerly known as the Department of 
Social Services (DSS). References to DCF and DSS through-
out the chapter are interchangeable. The chapter begins by 
addressing the creation, purpose, policy, and organizational 
structure of the agency. It then turns to specific administrative 
proceedings, including foster care reviews, grievances, and fair 
hearings. The chapter concludes with a discussion of judicial 
review of administrative decisions. 

§ 6.1 INTRODUCTION 

This chapter is intended to shed light on the inner workings of the Department of 
Children and Families and its implications for counsel in child welfare cases. 
Thus far, this manual has made reference to DCF with the implicit assumption 
that the reader is well acquainted with this important and sometimes mysterious 
leviathan. But, in reality, for those without firsthand personal or professional 
experience with this executive branch agency, DCF can present itself as a bewil-
dering bureaucracy. Familiarity with its authority, organization, purposes, poli-
cies, and procedures is essential for any attorney representing parents and chil-
dren in child welfare cases. The administrative process can be tedious, confus-
ing, and discouraging for clients and counsel. However, when properly informed 
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and with a methodical approach, counsel can utilize the administrative process 
effectively to the client’s advantage. 

§ 6.2 SOURCE AND EXTENT OF AUTHORITY 

Zealous advocacy in child welfare cases includes zealous administrative advoca-
cy. As such, it is imperative that counsel has a good working knowledge of 
DSS’s enabling legislation, G.L. c. 18B, § 1 et seq., as well as the agency’s vo-
luminous regulations, policies, procedures, and protocols promulgated pursuant 
to the statute. See 110 C.M.R. § 1.00 et seq. and DSS Policies and Procedure 
Manual. This chapter is intended to provide an introduction to the basic adminis-
trative structure and framework of DSS, including an overview of the agency 
and its administrative appeals process. In addition, there are separate chapters in 
this manual that address specific agency responsibilities, including, but not lim-
ited to, the provision of services to parents and children, parent-child and sibling 
visitation, medical treatment for children in DSS custody, and permanency plan-
ning for children and youth. This chapter is intended to be read in conjunction 
with the entire manual. 

§ 6.3 CREATION, PURPOSE, AND POLICY 

The Department of Social Services is a statutorily created executive branch 
agency that operates as a division of the Office of Children, Youth and Family 
Services within the Executive Office of Health and Human Services (EOHHS). 
See G.L. c. 18B. The EOHHS includes other executive branch agencies, such as 
the Department of Transitional Assistance and the Department of Youth Ser-
vices. The Department is probably best known as the state agency responsible 
for investigating suspected child abuse and neglect cases and monitoring fami-
lies at risk for child abuse and neglect. In extreme cases, DSS is responsible for 
removing children from their families when necessary to protect them from severe 
abuse and neglect. 

The Department’s mandate is contained in its enabling statute, G.L. c. 18B, § 2, 
and also in DSS regulations promulgated pursuant to the statute. 110 C.M.R. 
§§ 1.01–1.03. The statute and regulations suggest that DSS provides and admin-
isters comprehensive social service programs to families, including, but not lim-
ited to, counseling, legal services, home management services, parent education, 
and temporary shelter. See G.L. c. 18B, § 2; 110 C.M.R. §§ 7.020–7.095. How-
ever, in reality, DSS typically does not offer direct services to families. In most 
instances, DSS provides case management and referrals to other agencies that 
provide direct services to families. See generally 110 C.M.R. §§ 7.001–7.012. In 
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cases where children are removed from families due to neglect or abuse, DSS 
also provides substitute care, including foster care, residential care, and adoption 
and guardianship services. G.L. c. 18B, § 2; 110 C.M.R. §§ 1.03, 7.101, 7.120. 

In carrying out its duties and responsibilities, DSS is mandated by statute and by 
its own regulations, policies, and procedures to 

assist, strengthen and encourage family life for the 
care and protection of children, assist and encourage 
the use by any family of all available resources to this 
end, and provide substitute care of children only 
when preventive services have failed and the family 
itself, or the resources needed and provided to the 
family, cannot insure the integrity of the family and the 
necessary care and protection to guarantee the rights of 
any child to sound health and normal physical, mental, 
spiritual and moral development[.] 

G.L. c. 18B, § 3(b)(1) (emphasis added); see also G.L. c. 119, § 1; 110 C.M.R. 
§ 1.01. 

Notably, DSS plays a dual role with families. The Department of Social Services 
is mandated to provide services designed to strengthen families and prevent the 
need for separating families, while, at the same time, it is also mandated to sepa-
rate families by placing children in substitute care whenever necessary to protect 
them from abuse and neglect. This inherent conflict in DSS’s mandate is prob-
lematic at best, particularly considering the extreme power the agency wields 
over families (i.e., the power to separate children from their parents). Although 
DSS’s involvement with a family is intended to be supportive and remedial, at 
times it can be punitive and adversarial. Moreover, there is a risk that DSS may 
abuse its power and this risk is heightened by the fact that, in nearly all cases, 
attorneys are not assigned to represent the parents and children until after DSS 
has made the decision to remove the children from the home. 

Once DSS has taken the extreme step of placing the children in substitute care, it 
is understandable that parents may have difficulty working cooperatively with 
the agency in order to be successfully reunited with their children. Counsel must 
be prepared to assist and “coach” clients to work effectively with DSS and en-
sure that DSS provides timely services after removal of the children from the 
home to achieve the client’s goal of family reunification as soon as possible. 
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§ 6.4 ORGANIZATIONAL STRUCTURE 

§ 6.4.1 Central Office 

The Department of Social Services is a multitiered bureaucracy headed by a 
commissioner who is appointed by the secretary of the Executive Office of 
Health and Human Services (EOHHS) with the approval of the governor. 
G.L. c. 18B, § 6. See Exhibit 6A, DCF Organizational Chart, at the end of the 
chapter. The commissioner’s office is located at DSS’s central office in Boston, and 
its primary functions are administrative, budgetary, and general agency oversight. 

The office of the ombudsman at the central office responds to consumer com-
plaints from parents, foster and adoptive parents, advocates, legislators, and other 
concerned citizens regarding agency programs and service delivery. The primary 
objective of the ombudsman’s office is to respond to consumer complaints by 
attempting to mediate or resolve issues. The office also monitors complaints for 
systemic issues and patterns that may need to be addressed, including compiling 
data with which to develop policies and implement program changes. 

General counsel for DSS, also based at the central office, reports directly to the 
commissioner. The general counsel’s office oversees the regional legal staff that 
represents DSS in all proceedings in the Juvenile Court and the Probate and 
Family Court. In addition, it supervises the DSS appellate division, which repre-
sents DSS in appeals of child welfare cases to the Appeals Court and the Su-
preme Judicial Court. The general counsel’s office also oversees the fair hearing 
unit, which hears administrative appeals. See 110 C.M.R. § 10.03. 

The central office also houses the agency’s foster care review unit, adolescent 
services unit, foster care and adoption recruitment units, and the adoption and 
guardianship subsidies unit, among others. There is also a special investigations 
unit, which investigates reports of abuse and neglect involving DSS’s employees 
or members of the employee’s family, and foster and preadoptive parents. See 
110 C.M.R. § 4.28. In addition, the case investigation unit conducts internal in-
vestigations whenever a child dies while the subject of an open DSS case, or 
within six months of the case closing, and in certain other instances as requested 
by the commissioner. See 110 C.M.R. § 13.00. 

Requests for criminal background checks on parents and prospective foster, 
adoptive, and visiting resources for children in DSS custody are also handled by 
the central office. In addition, agency specialists that advise the local and region-
al offices statewide are based at the central office, including the interstate com-
pact coordinator and specialists in areas, such as the Indian Child Welfare Act, 
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domestic violence, substance abuse, mental health services, adolescent services, 
medical issues, and educational issues, among others. 

§ 6.4.2 Regional Offices 

The state is divided into four regional offices, which include the Boston, North-
ern, Southeastern, and Western Massachusetts regions, each with its own region-
al director. Each region is further divided into area administrative teams and 
local area offices responsible for individual case management and the provision 
of services directly to clients. See Exhibit 6B, Regional and Area Offices Direc-
tory, at the end of the chapter. The organizational structure within each of the 
regional and area offices can vary; therefore, counsel should be familiar with the 
general structure of the area and regional offices in which he or she practices. 

Practice Note 
The Department reorganized its management structure in the fall of 
2010 and the number of regions was reduced from six to four. The 
former Metro region (greater Boston) was divided, with half joining 
the Northern region and half the Southeast region. The former Central 
region (Worcester County) merged with the Western region. 

The regional director oversees the regional office and the local area offices with-
in the region. Each regional office also has a clinical director, an administrative 
manager, a quality assurance manager, a substance abuse coordinator, a domestic 
violence specialist, and a mental health specialist to assist with the admission of 
children to hospitals and therapeutic settings. In addition, each regional office 
has an adoption family resource unit that specializes in the recruitment and train-
ing of adoptive parents for the region. Also, the regional resource center coordi-
nates placements for children in respite, therapeutic and residential placements, 
and a regional family support manager coordinates the area office family net-
works. See discussion of family networks in § 6.4.3(g), below. 

Each regional office has a clinical review team, which provides consultation on 
individual cases from the area offices, among its other responsibilities. For ex-
ample, a case may be referred to the clinical review team if the area office is 
having difficulty deciding between two possible permanent placements or decid-
ing whether to request a waiver of a prospective caregiver’s CORI record. In 
addition, certain matters involving fair hearing requests are referred to the clinical 
review team. 110 C.M.R. § 10.08(2). 

Each regional office also has its own legal department, headed by a regional 
counsel, to consult on and represent DSS in all trial court matters for the region, 
including care and protection and termination of parental rights proceedings, and 
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Probate and Family Court petitions pursuant to Chapter 119, §§ 23(a)(1) and 
23(a)(3) and Chapter 210, § 3. Typically, each area office will have one or more 
counsel from the regional office assigned to it. The area office should consult 
with legal counsel prior to filing a care and protection petition and/or removing a 
child from the home, except in the case of an emergency removal under 
G.L. c. 119, § 51B(3). See DSS Policy 90-004(R), Placement Prevention and 
Placement Policy, Procedures: Care or Custody, No. 3. The legal department 
typically does not participate in CHINS proceedings unless there is a contested 
matter before the court involving DCF (e.g., if child’s counsel files an abuse of 
discretion motion to challenge DCF’s placement decision). A DCF attorney may 
also represent the department at annual permanency hearings. 

§ 6.4.3 Area Offices 

In most instances, clients and counsel will first be introduced to DCF by way of 
one of the agency’s twenty-nine area offices. Each area office covers a designat-
ed locale, typically at least one city and several surrounding towns. However, 
larger cities, such as Boston and Springfield, are divided into two or more area 
offices.  

Fifteen area management teams, each led by an area administrative manager, 
oversee the twenty-nine area offices. With the exception of Pittsfield, each area 
management team is responsible for two area offices. Each area office has an 
area clinical manager, who is responsible for the daily clinical oversight of the 
office. Typically, each area office also has several area program managers 
(APMs) who help oversee the office, the unit supervisors, and the individual 
social workers. See Exhibit 6B, Regional and Area Offices Directory, located at 
the end of the chapter. 

Practice Note 
The fifteen area management teams, along with the positions of ar-
ea administrative manager and area clinical manager, were created 
as part of the 2010 reorganization of DCF. Prior to that time, each of 
the twenty-nine area offices were headed by an area director. The 
Department of Children and Families’ regulations and policies re-
peatedly refer to the responsibilities of the area director. As this 
supplement went to press, DCF was still working on dividing the var-
ious responsibilities of the former area directors between the newly 
designated area administrative managers and area clinical manag-
ers. Generally, most clinical decisions formerly made by area direc-
tors are now being made by the area clinical manager. Throughout 
this chapter, discussions about the responsibilities of the former ar-
ea director will reference both the area administrative manager and 
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the area clinical manager. Counsel should determine who is in 
charge of making various clinical decisions in the area office where 
they practice. When the regulations or policies require counsel to 
notify the (former) area director of an event, such as filing a griev-
ance or fair hearing request, counsel should contact both the area 
clinical manager and area administrative manager.  

The area offices are divided into several units that serve different functions, and 
each unit consists of several social workers with one supervisor per unit. In addi-
tion, area offices typically have specialized workers assigned to the area to pro-
vide services on particular cases, including those who work with adolescents to 
develop independent living skills and area resource coordinators who coordinate 
group care and specialized foster care for children in DCF custody. 

Social workers do not make decisions in a vacuum. They consult directly with 
their supervisors and area program managers regarding issues, such as the ser-
vices a family needs, whether a case should remain open or closed, or whether a 
child should be removed from the home. Final decision-making authority in each 
area office rests with the area administrative manager or area clinical manager 
(formerly area director). 

In addition, certain events require the convening of an area office conference for 
decision-making purposes. For example, the removal of a child from the home 
usually involves a meeting between the social worker, his or her supervisor, and 
the APM, with notice to the area administrative manager or area clinical manag-
er (formerly area director), as well as consultation with the legal department. See 
DSS Policy 90-004(R), Procedures: Care or Custody, No. 3. 

Likewise, when a social worker and his or her supervisor determine that the goal 
for a family should be changed (i.e., from reunification to adoption or guardian-
ship), a permanency planning conference must be convened. The purpose of the 
permanency planning conference is to review the clinical and legal issues per-
taining to achieving permanency for the child and to determine the most appro-
priate permanent plan. The conference typically includes the social worker, the 
supervisor, the APM, the family resource worker, the DCF attorney, the adoption 
unit supervisor for the office, and an adoption family resource unit supervisor if 
recruitment of an adoptive home will be necessary. DSS Interim Policy and Pro-
cedures for Permanency Planning Conferences, effective Mar. 1, 1993. The family 
is not included in the permanency planning conference. 

See below for a summary of the typical units in each area office and their main 
functions. 
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(a) Protective Intake / Investigation Unit 

Each area office has at least one intake or investigation unit. The primary role of 
the social workers in this unit is to screen and investigate child abuse and neglect 
reports. See Chapter 2, The Reporting and Investigation of Suspected Abuse and 
Neglect. In some offices, the intake unit also receives voluntary applications for 
services from families, whereas in other offices, voluntary applications are re-
ceived by the assessment unit (discussed below). 

(b) Assessment Unit 

Some area offices have separate assessment units. In those offices, a case is as-
signed to the assessment unit when a family applies for voluntary services from 
DSS, is referred by court order, or when the DCF investigator supports a 51A 
report and recommends the case remain open for services. If there is a finding of 
concern warranting continued services after an initial assessment, that case may 
be assigned to an assessment unit for a comprehensive assessment. The role of 
the assessment social worker is to conduct a comprehensive family assessment 
to determine the family’s needs and strengths and to develop a service plan with 
recommended tasks and services needed to remedy the concerns giving rise to 
DCF’s involvement with the family. 110 C.M.R. §§ 5.01–5.05; DSS Policy 85-
011(R), Assessment Policy. In offices without an assessment unit, the assessment 
is conducted by a worker in either the investigation unit or ongoing unit. See 
Chapter 7, Services, Placement and Visitation, for a detailed discussion of the 
assessment and service planning process. 

(c) Ongoing Unit 

If, after the assessment, the social worker recommends that the case remain open 
for services at the conclusion of the assessment period, the case will be assigned 
to an ongoing unit. Most area offices have several ongoing units because the 
majority of work done by DSS social workers with families is done by the ongo-
ing social worker. The role of the ongoing social worker is to meet with the fam-
ily at least monthly to monitor the family’s progress with the service plan tasks, 
including making referrals as may be necessary and appropriate for the family to 
complete the service plan tasks and maintaining contact with collateral service 
providers. The social worker is also required to document all of his or her activi-
ty on the case in the record (i.e., social worker narratives or dictation). See DSS 
Policy 86-011, Ongoing Casework Policy. 

Ongoing social workers are required to meet weekly, and more frequently as 
needed, with their supervisors to discuss the case, including family dynamics, 
service planning, the delivery and availability of needed services, and the family’s 
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progress. In addition, other DSS staff, including area program managers and 
legal counsel, may be consulted as needed. The supervisor is responsible for the 
work and case decisions of the ongoing social worker and is required to docu-
ment when supervision is held and the cases discussed. The ongoing social 
worker should document major decisions (e.g., to seek removal of a child from 
the home, to change a child’s placement, to reduce visitation) in the case record. 
DSS Policy 86-011. 

(d) Adolescent/CHINS Unit 

Some area offices also have an adolescent and/or CHINS unit. The unit may be 
an assessment unit or ongoing unit, and some offices have both an assessment 
and ongoing adolescent/CHINS unit. Social workers in these units work exclu-
sively with adolescents and CHINS cases to provide case management and refer-
ral services unique to this population. See DSS Policy 85-011(R), Assessment 
Policy, App. E, Adolescent Assessment/Service Planning. 

(e) Family Resource (Home Finding) Unit 

Removal of children from the home triggers the involvement of the family re-
source unit (also known as the home finding unit) that is responsible for locating 
foster homes for children in DSS custody. See 110 C.M.R. § 7.101 and DSS 
Policy 2006-01, Family Resource Policy (eff. 02/06/06). The family resource 
unit conducts home-studies of all prospective foster parents, including relatives 
or friends of the family interested in becoming a restricted foster care placement 
for a particular child. See 110 C.M.R. § 7.108; see also DSS Policies 86-014(R), 
Policy and Procedures for Accessing Name Search, Central Registry, Registry of 
Alleged Perpetrators, and CORI Checks; and 90-004(R), Procedures: Identifying 
Placement Resource, No. 3. 

(f) Adoption Unit 

If the goal for a child in DCF custody changes from family reunification to 
adoption, the child will be assigned to the adoption unit for case management. 
See DSS Interim Policy and Procedures for Permanency Planning, Policy for the 
Assignment of Adoption Worker. The Department of Children and Families is 
required to open an adoption file and assign an adoption social worker to every 
child in its custody within ten days of changing the goal to adoption. See DSS 
Interim Policy and Procedures for Permanency Planning, Policy for the Assign-
ment of Adoption Worker No. 2. The role of the adoption social worker is to 
conduct an adoption assessment of the child (or refer the child to another agency 
for an adoption assessment) and to recruit an adoptive home for the child. The 
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adoption worker develops a separate service plan with specific tasks related to 
the child’s needs in order to achieve the goal of adoption. DSS Policy 97-003, 
Procedures for Placement and Permanency Planning, No. 21. See also DSS In-
terim Policy and Procedures for Permanency Planning, Responsibilities of the 
Social Worker Assigned to Do the Adoption Work. The family’s ongoing social 
worker will continue to provide case management services to the child’s parents 
until the conclusion of the pending legal action. DSS Policy 97-003, Procedures 
for Placement and Permanency Planning, Nos. 21 and 22. The adoption social 
worker will continue to provide case management services to the child until the 
child is adopted or until the goal is changed. See 110 C.M.R. § 9.02(2). 

(g) Family Networks 

Beginning in late 2005, DSS began a new approach to delivering services to 
families called “family networks.” Although the area office is still responsible 
for the overall case management, each area office now works with an outside 
agency, called the “lead agency,” which serves as the liaison between DSS and 
other agencies under contract with DSS to provide direct services to families, 
from home-based services to residential placement. The lead agencies are all 
nonprofit organizations under contract with DSS. The lead agency is responsible 
for convening a family team meeting including the family members, “people im-
portant to them,” service providers, and “other community supports” to discuss 
what services the family needs and to develop a treatment plan. The lead agency 
will then make referrals to, and monitor the provision of services provided by, the 
contract agencies. The staff of the lead agency, which includes a care coordinator 
and several service coordinators, is housed in the area office. The staff of the lead 
agency also includes an educational consultant to assist social workers with special 
education issues and advocacy as needed.  

§ 6.5 FAMILYNET 

FamilyNet is DSS’s statewide automated system for documenting and managing 
case specific data and information. The FamilyNet Management Information 
System was implemented in February 1998 in response to concerns regarding 
the previously cumbersome and outdated manner in which DSS manually main-
tained its records. The DSS social worker assigned to the case is responsible for 
entering case specific information directly into the central FamilyNet database 
from his or her desktop computer, including, but not limited to, how the family 
came to DSS’s attention (i.e., voluntary or protective intake in response to a 51A 
report), investigations of child abuse or neglect allegations, family assessments, 
ongoing social worker dictation notes, service plans, case reviews and foster care 
review reports, medical passports, adoption services, financial data, legal activity, 
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and provider services and referral information. In addition, any DSS employee 
other than the social worker assigned to the case, including a supervisor or area 
program manager who has direct contact with a family or a collateral involved 
with the family, is required to document that contact on the record. The DSS 
legal staff also enters case specific information on FamilyNet. See Documenta-
tion Procedures outlined in DSS Policy 86-011. 

Once case specific information is entered into the FamilyNet system, the data may 
be readily accessed statewide by authorized users. The goal of FamilyNet is to 
enable DSS to manage its resources more efficiently and better meet the needs of 
its clients. FamilyNet not only generates case specific data, it also generates statis-
tical data by area, region, and state, including demographic descriptions of con-
sumers and foster care providers; the number of cases opened and closed; the 
number of 51A reports filed, investigated, and supported; the number of adoptions 
or guardianships finalized; and the number of subsidized adoptions and guardian-
ships. Quarterly and annual reports prepared using the statistical data gathered on 
FamilyNet are available on the DCF Web site at http://www.mass.gov/dcf. 

§ 6.6 CASE REVIEWS 

The Department of Children and Families is required to conduct internal case 
reviews of all open cases in the area office within six months after a child is 
placed out of the home and every six months thereafter as long as the child is in 
care. These six-month reviews are called foster-care reviews. In addition, inter-
nal case reviews or conferences may be held at other times for specific purposes. 
For example, a permanency planning conference must be held to change a 
child’s permanent goal. See Chapter 20, Permanency Planning. In complex cas-
es, the area office may convene a Multidisciplinary Assessment Team (MDAT) 
to conduct an independent assessment of the child’s needs and to make service 
planning recommendations. See Chapter 7, Services, Placement and Visitation. 
In some situations, the area office may ask to meet with the clinical review team in 
the regional office to obtain advice about the future direction of a case. In addition, 
the area and regional offices must conduct a review when multiple 51A reports are 
filed on a family within a specified period of time. See G.L. c. 119, § 51B(r). 

§ 6.6.1 Foster Care Reviews 

A foster care review is held every six months in all cases in which a child resides 
in substitute care, including foster homes, shelters, assessment beds, residential 
placements, and preadoptive homes. 110 C.M.R. § 6.10(1). The purpose of this 
meeting is to review what has happened with the family during the past six 
months and the direction of future service planning, including a determination of 
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DCF’s permanent plan for the child. 110 C.M.R. § 6.10(2); DSS Policy 86-009, 
Foster Care Review Policy. Federal law requires a case review every six months in 
all cases where a child is placed out of the home. 42 U.S.C. §§ 622(b)(10)(B)(ii), 
675(5)(B). 

Foster care reviews are conducted by a three-member panel consisting of a 
member of the foster care review unit from the central DCF office, who con-
venes and chairs the panel; a person (typically another department employee of 
the area office) who does not have direct supervisory responsibility for the 
case—and a volunteer from the community—who has been trained by the foster 
care review unit to serve as a volunteer. See 110 C.M.R. § 6.10(3); see also DSS 
Policy 86-009. 

The foster care review unit is responsible for notifying the following people in 
writing of the date, time, and place of the review: 

• the parents of the child in placement (unless parental rights have 
been terminated or surrendered); 

• the putative father; 

• the child if fourteen years or older; 

• the social worker and supervisor assigned to the case; 

• the substitute care provider for the child; 

• the child’s attorney or guardian ad litem, if any; 

• and appropriate service providers. 

See 110 C.M.R. § 6.10(4). Parents are permitted to invite other persons for sup-
port, including their attorney; however, the presence of parents’ counsel is not 
required. See 110 C.M.R. § 6.10(4). Parents with a documented history of vio-
lent or assaultive behavior may be excluded from in-person participation by the 
foster care review unit provided that the parent receives notice of the reasons for 
the exclusion and is afforded an opportunity to have input into the review by 
alternative methods (e.g., by participation of his or her counsel or other person 
designated by the parent). See 110 C.M.R. § 6.10(4)(a); see also DSS Policy 86-
009, Procedures for Scheduling Foster Care Reviews. 

Practice Note 
A parent’s right to participate in the foster care review extends to in-
carcerated parents. 110 C.M.R. § 1.10. Section 1.10 requires DSS 
to “hold[ ] case conferences and other consultations at the correc-
tional facility.” 
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At the foster care review, the panel, with input from the social worker and other 
participants, will consider the following issues: 

• the necessity and appropriateness of the services provided to the 
family over the preceding six months, including all parties’ com-
pliance with service plan tasks; 

• the family’s progress toward resolving the issues that necessitated 
the child’s placement outside the home; 

• the necessity and appropriateness of the child’s substitute care 
placement; 

• the service plan goal and the projected date for achieving that 
goal; 

• the direction of service planning for the next six months, including 
the visitation schedule for the parents and child; 

• the child’s medical and dental checkups; and 

• the appropriateness of the permanent plan for the child, and the 
steps necessary to achieve permanency. 

See 110 C.M.R. §§ 6.10(2), 6.10(10); DSS Policy 86-009 and Appendix A, 
Guidelines for Medical Passport Review. 

Among the topics reviewed, the foster care review panel is charged with making 
certain determinations including: the necessity and appropriateness of the child’s 
substitute care placement; the extent of all parties’ compliance with the service 
plan; the extent of progress made toward alleviating the causes of the child’s 
placement in substitute care; and the permanent goal for the child (whether that 
be return home, adoption, guardianship, or another arrangement) and the pro-
jected date for achieving that goal. See 110 C.M.R. § 6.10(10). These determina-
tions are binding and must be implemented unless: there is an appeal and a re-
versal of the determinations by the regional director; or the area administrative 
manager or area clinical manager (formerly area director) approves changes in 
the service plan as a result of a change in circumstances in the case. See 110 
C.M.R. §§ 6.12(5)(i), (6)(b)–(c), 7(d), (11); see also DSS Policy 86-009, Proce-
dures for Conducting a Foster Care Review, Nos. 5–6. In addition, the panel may 
make nonbinding advisory recommendations to promote the child’s progress 
toward permanency. See 110 C.M.R. § 6.12(10)(d). Any one of the three panel 
members may have a minority opinion on one or more of the determinations. 
See DSS Policy 86-009, Procedures for Conducting a Foster Care Review, No. 2. 
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A written summary of the panel’s determinations and nonbinding recommenda-
tions, commonly referred to as a “foster care review report,” is required to be 
sent to: the area administrative manager or area clinical manager (formerly area 
director); the social worker; the parents; the child (if fourteen years or older); the 
substitute care provider; and the child’s attorney and/or guardian ad litem. The 
social worker is required to file the foster care review report in the case record. 
See 110 C.M.R. § 6.10(10)(e). 

If any determination by the foster care review panel conflicts with the service 
plan for the family, the panel determination is binding on DCF and a new or 
updated service plan must be written incorporating the determination, unless the 
determination is reversed on appeal by DCF. 110 C.M.R. § 6.10(11). However, if 
the foster care review panel determines that the appropriate permanent plan goal 
for the child should be something other than the child’s goal identified on the 
service plan, DCF is required to convene a permanency planning conference to 
review the child’s goal within twenty days of that determination. See 110 C.M.R. 
§ 6.10(13); DSS Policy 86-009; see also DSS Interim Policy and Procedures for 
Permanency Planning, Procedures for the Permanency Planning Conference, 
No. 1. The service plan goal for the family does not change until the permanency 
planning conference is held to approve the goal change. If the goal change is not 
approved at the permanency planning conference, the case is referred to the re-
gional director who makes the final goal determination for the case. See 
110 C.M.R. § 6.10(13); DSS Policy 86-009, Procedures for Conducting a Foster 
Care Review, No. 3. The case may also be referred to the clinical review team for 
advice. 

Counsel for parents and children should attend foster care reviews whenever 
possible. Counsel should notify the social worker in writing that counsel wishes 
to be notified of the date, time, and place of the foster care review. In addition, 
counsel for parents should request that the client inform them of the meeting 
date. Similarly, counsel for children should request that the child’s substitute 
care provider inform them of the meeting date. If counsel has a conflict and is 
unable to attend the meeting, he or she can submit written comments to the foster 
care review panel for consideration in lieu of attending. See 110 C.M.R. § 6.10(4). 

Practice Note 
The Department of Social Services is not inclined to reschedule the 
foster care review to accommodate counsel as federal law requires 
a case review every six months and a delay may affect federal reim-
bursement. 

Attending the foster care review is an excellent way for counsel to obtain infor-
mation regarding the case from the perspective of the DSS social worker, who 
presents an oral summary of the case at the foster care review meeting. See DSS 
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Policy 86-009. In addition, foster care reviews are an excellent forum for coun-
sel to advocate for the client, address concerns regarding the provision of ser-
vices, and participate in developing the service plan for the next six months. 
Moreover, it is an opportunity for counsel and the client to present the case from 
the perspective of the client and to have direct input into the determinations 
made by the foster care review panel, including the permanent plan for the child. 

Attending the foster care review can also be a useful discovery and trial prepara-
tion tool for counsel. For example, DSS’s compliance with its service plan tasks 
will be reviewed, and the information obtained may assist counsel with estab-
lishing that DSS has not utilized reasonable efforts to reunite the family. Similar-
ly, counsel may obtain information from the social worker regarding DSS’s basis 
for making certain decisions on the case that can be used by counsel to prepare 
for an abuse of discretion hearing or trial on the merits of the petition. As such, 
counsel’s attendance at foster care reviews is often a critical aspect of develop-
ing a trial strategy for the client. 

Parents, children, and substitute care providers may appeal a determination by 
the foster care review panel to change the permanent plan goal by requesting a 
fair hearing within thirty days after receipt of the foster care review report. See 
110 C.M.R. §§ 10.06(2), (4)(f), (6), (7), 10.08. In addition, parents and children 
may appeal a determination by the foster care review panel to suspend, reduce, 
or terminate a service. 110 C.M.R. §§ 10.06(2), (3), (6), (7). See also § 6.7.1 and 
§ 6.7.2, below, for a discussion of the fair hearing and grievance process. 

§ 6.7 ADMINISTRATIVE APPEALS 

There are two avenues for appealing DSS’s internal decisions: fair hearings and 
grievances. Both are considered informal alternative dispute resolution processes 
for clients aggrieved by an action, inaction, or determination of DSS or a pro-
vider under contract with DSS. See 110 C.M.R. §§ 10.01, 10.37. A fair hearing 
is an administrative appeal conducted by an impartial hearing officer from the 
fair hearing unit at the central office in Boston under the direct supervision of 
the general counsel. See 110 C.M.R. § 10.03. A grievance is an internal review 
conducted by an area program manager or by the assistant director of foster care 
review if the grievance relates to a foster care review determination. See 110 
C.M.R. § 10.39. A grievance is available to address any matter or issue that cannot 
be appealed by the fair hearing process. See 110 C.M.R. § 10.38. 

Practice Note 
When filing a grievance or requesting a fair hearing, counsel should 
consider whether it is also appropriate to seek judicial review of 



§ 6.7 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

6–16 2nd Supplement 2012 

DSS’s decision by means of an abuse of discretion motion. Many 
abuse of discretion hearings arise out of DSS’s failure to follow its 
own regulations and policies (e.g., removal of child from foster or 
preadoptive home, failure to provide services, failure to conduct a 
home study of a relative, etc.) and are the proper subjects of both 
administrative and judicial review. Other decisions by DSS (e.g., 
supporting a 51A, listing a perpetrator on the registry of alleged per-
petrators, etc.) are not reviewable by the Juvenile Court or the Pro-
bate and Family Court and can only be appealed administratively in 
the first instance. When the client could benefit from counsel simul-
taneously filing requests for both administrative and judicial review 
of a DSS decision, counsel should consider doing so in order to ob-
tain the most expeditious relief possible for the client. See Chapter 
7, Services, Placement and Visitation, for a detailed discussion of 
abuse of discretion hearings. 

§ 6.7.1 Grievances 

A grievance must be made in writing to the area administrative manager or area 
clinical manager (formerly area director), regional director, or foster care review 
unit responsible for the decision, action, or conduct complained of, within thirty 
days of the aggrieved decision, action, or conduct. The written complaint should 
contain a statement of the aggrieved decision, action, or conduct, the reason for 
the complaint, and copies of any supporting documents or materials. See 110 
C.M.R. §§ 10.39(1)–(2). 

Practice Note 
Grievances that are the proper subject of a fair hearing appeal shall 
be treated by DCF as a fair hearing request and directed to the fair 
hearing unit. See 110 C.M.R. § 10.38. 

The area administrative manager or area clinical manager (formerly area direc-
tor), regional director, or director of the foster care review unit reviewing the 
grievance may forward it to either an area program manager or the assistant di-
rector of the foster care review unit to review the complaint and supporting doc-
uments. This review must occur within twenty-one calendar days. The reviewer 
may meet with the person who filed the grievance or with DSS staff or service 
providers in order to resolve the dispute. See 110 C.M.R. § 10.39(2). Upon com-
pletion of the review, written notice of the determination must be sent to the person 
who filed the grievance and to the DSS employee(s) and/or provider(s) whose 
decision or conduct is in question reciting the grounds for the complaint, the 
facts of the case, and any action taken by DSS or the provider. See 10 C.M.R. 
§ 10.39(3). The determination of the designated area program manager or assis-
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tant director of foster care review is final subject only to the aggrieved party’s 
rights and remedies available under the law. See 110 C.M.R. § 10.39(4). See also 
discussion of G.L. c. 30A appeals, below. 

Practice Note 
Use of the grievance process can be an effective means by which to 
ensure, for example, that your client receives timely and appropriate 
services or that DSS promptly conducts a home study of a relative 
or family friend proposed by your client as a placement for the child. 

§ 6.7.2 Fair Hearings 

(a) Grounds for Filing 

A fair hearing by an impartial hearing officer may be requested for any reason 
enumerated by DSS regulations. See 110 C.M.R. §§ 10.06, 10.07. All recipients 
of DSS services may request a fair hearing appeal in the event of a suspension, 
reduction or termination of services, the imposition or miscalculation of a fee for 
services, or the failure of DSS to follow its regulations resulting in substantial 
prejudice to the client. See 110 C.M.R. § 10.06(3). Parents and children may 
also appeal a determination by the foster care review panel to change the perma-
nent goal for the child and the action or inaction of DSS relative to placement of 
a child across state lines. See 110 C.M.R. §§ 10.06(1), (2), (3), (6), (7). In addi-
tion, foster, preadoptive, and adoptive parents may request fair hearing appeals 
in certain circumstances, including decisions not to approve their home for 
placement or to close the home, removal of a child from the home (with excep-
tions), failure of DSS to follow its regulations, and the denial, suspension, or 
reduction of an adoption subsidy. See 110 C.M.R. § 10.06(4), (5). 

Finally, a decision by DSS to support a report of abuse or neglect of a child may 
be appealed through the fair hearing process. See 110 C.M.R. § 10.06(8), (9); 
see also DSS Policy 94-001, Fair Hearing Policies and Procedures. The fair 
hearing request may be made by the child’s parent, by any other person identi-
fied by DSS as the perpetrator of abuse or neglect, or by the subject child if four-
teen or older. 110 C.M.R. §§ 10.02, 10.06(8), (9). A person may also request a 
fair hearing if DSS decides to place the person’s name on the DSS registry of 
alleged perpetrators. 110 C.M.R. § 10.06(8); see also 110 C.M.R. § 4.33. See 
Chapter 2, The Reporting and Investigation of Suspected Abuse and Neglect, for 
a further discussion regarding appeals of decisions to support a 51A report and 
to list persons on the registry of alleged perpetrators, including the standard of 
proof. 
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Practice Note 
CPCS will pay counsel to represent the client at a fair hearing so 
long as the underlying proceeding in which counsel is appointed is 
pending. Once the underlying proceeding is dismissed or reaches fi-
nal judgment such that counsel’s role in the case is concluded, 
CPCS will not pay counsel to represent the client in any further pro-
ceedings, including a fair hearing. Counsel should make sure the 
client understands these limitations on counsel’s appointment. 

(b) Filing a Request for Fair Hearing 

To initiate a fair hearing, an aggrieved party or representative (counsel) must file 
a written request to the fair hearing unit at central office in Boston within thirty 
calendar days of the decision and send a copy to the area administrative manager 
and/or area clinical manager (formerly area director) of the office where the 
challenged decision was made. 110 C.M.R. § 10.08(1). However, if counsel rep-
resents a parent or child who is appealing a decision by DSS to remove the child 
from a foster or preadoptive home, the request for a fair hearing must be made 
within ten calendar days of the decision. DSS Policy 94-001, Fair Hearing Office 
Policies and Procedures, Notifying the Client Re: Appeal Rights, No. 1. 

It is important for counsel to ensure that a request for a fair hearing is made on a 
timely basis or the client’s right to administrative review is waived. The Depart-
ment regulations state that fair hearing requests must be made within thirty cal-
endar days of the decision. This does not necessarily mean within thirty days 
after receipt of written notice of the decision. For example, if counsel attends a 
foster care review where the panel determines that the goal for the child should 
be changed to adoption, it is imperative that counsel file a request for a fair hear-
ing within thirty calendar days of the foster care review date rather than wait for 
receipt of the written foster care review report. See also 110 C.M.R. § 10.35, 
regarding the computation of time for notice purposes, and 110 C.M.R. 
§ 10.16A, regarding dismissals of requests for fair hearings. 

The written request for a fair hearing may be made on the form provided by 
DSS’s fair hearing office or any other form that includes the name, address, and 
telephone number of the aggrieved party, a description of the alleged action or 
decision being appealed including the date and time it occurred and a copy of 
the decision if available, the name and address of the area office where the chal-
lenged decision was made, and the basis for requesting a review of the decision. 
The fair hearing request should specifically request a review of the decision. See 
110 C.M.R. § 10.08(1). 
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Practice Note 
As discussed below, prior to scheduling the hearing, the area admin-
istrative manager or area clinical manager (formerly area director) 
must conduct an internal review and can reverse the challenged de-
cision and grant relief to the aggrieved party. See 110 C.M.R. 
§ 10.08(2). For this reason, counsel is advised to include a detailed 
and persuasive argument in support of the client’s position in the fair 
hearing request. If successful, the client will obtain relief much more 
quickly than if he or she were to wait for the outcome of the fair 
hearing. 

(c) Stay of Decision 

The filing of a fair hearing request does not stay implementation by DSS of the 
challenged decision pending the hearing except in two limited circumstances. 
First, a request for a fair hearing stays a decision by DSS to deny or reduce ser-
vices. Second, a request for a fair hearing stays the removal of a child from a 
foster or preadoptive home unless the regional director, or the area administra-
tive manager or area clinical manager (formerly area director) has determined 
that failure to immediately remove the child from the home would endanger the 
child’s physical, mental, or emotional well-being. 110 C.M.R. § 10.09. 

(d) Internal Review of Fair Hearing Request 

Upon the filing of a fair hearing request, the area administrative manager or area 
clinical manager (formerly area director) of the office where the challenged de-
cision was made has twenty calendar days from receipt of the request, or from 
the completion of an assessment following an initial decision to support a 51A 
report, to conduct an internal agency review of the decision. In conducting the 
review, the area administrative manager or area clinical manager (formerly area 
director) may meet with the aggrieved party with the goal of clarifying or limit-
ing the issues in dispute and/or resolving the dispute to obviate the need for a 
hearing. The area administrative manager or area clinical manager (formerly 
area director has authority to reverse or uphold the decision. 110 C.M.R. 
§ 10.08(2). 

Practice Note 
A number of fair hearing requests are resolved at this stage with the 
area administrative manager or area clinical manager (formerly area 
director) reversing the challenged decision. Although some attorneys 
are hesitant to file a fair hearing request as it can be a very long wait 
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before the hearing is scheduled, counsel should take advantage of 
the potential opportunity to obtain more immediate relief at this stage. 

If the area administrative manager or area clinical manager (formerly area direc-
tor) upholds a decision involving a mandatory referral to the District Attorney’s 
office or a determination to change the goal for a child by a foster care review 
panel, he must refer the matter to the clinical review team within the first ten 
calendar days of the initial twenty-day internal review period. 110 C.M.R. 
§ 10.08(2). The area administrative manager or area clinical manager (formerly 
area director also has discretion within ten calendar days to refer any other chal-
lenged decision that is the subject of a fair hearing appeal to the clinical review 
team. 110 C.M.R. § 10.08(2). The clinical review team has an additional ten 
calendar days to report its findings in writing to the area administrative manager 
or area clinical manager (formerly area director. 110 C.M.R. § 10.08(2). The 
clinical review team may uphold, reverse, or remand the matter back to the area 
office for additional information needed to review the decision. 110 C.M.R. 
§ 10.08(2). If the clinical review team reverses or remands the matter, the area 
administrative manager or area clinical manager (formerly area director must 
notify the aggrieved party. If the area administrative manager or area clinical 
manager (formerly area director objects to a reversal of the decision, the matter 
must be referred to the deputy commissioner of field operations for further review 
within the initial twenty-day internal review period. 110 C.M.R. § 10.08(2). 

All challenged decisions that are reversed by either the area administrative man-
ager or area clinical manager (formerly area director or the clinical review team 
must be documented by the area office and forwarded to the commissioner on a 
quarterly basis, including notice of the subject matter of the fair hearing request 
and the basis for reversing the underlying decision prior to the appeal hearing. 
110 C.M.R. § 10.08(4). All challenged decisions that are upheld by the area ad-
ministrative manager or area clinical manager (formerly area director or the clin-
ical review team (and presumably the deputy commissioner of field operations) 
will proceed to a fair hearing. The area administrative manager or area clinical 
manager (formerly area director must give notice to the fair hearing office of the 
outcome of the agency’s internal review of the fair hearing request, including no-
tice of DSS’s determination to defend the challenged decision at a fair hearing. 
See 110 C.M.R. § 10.08(2). 

(e) Scheduling the Fair Hearing 

Within ten calendar days of receipt of the fair hearing request by the fair hearing 
office, notice of the scheduled hearing date must be sent to the aggrieved party 
and to the area office involved. See 110 C.M.R. § 10.10(1). The hearing date 
must be scheduled within ninety days of receipt of the fair hearing request, alt-



THE DSS ADMINISTRATIVE PROCESS § 6.7 

2nd Supplement 2012 6–21 

hough, as a practical matter, this rarely occurs. See 110 C.M.R. § 10.10(2). 
However, one exception to the ninety-day time period is an appeal of a decision 
by DSS to remove a child from a foster or preadoptive home, which must be 
heard on an expedited basis. See DSS Policy 94-001, Fair Hearing Office Poli-
cies and Procedures, Scheduling the Fair Hearing, No. 1. In addition, the fair 
hearing office has discretion to schedule hearings on an expedited basis for other 
matters on a case-by-case basis. DSS Policy 94-001, No. 9. 

The hearing is typically held in the area office where the challenged decision 
was made. DSS Policy 94-001, Fair Hearing Office Policies and Procedures, 
Procedures Prior to the Fair Hearing, No. 10. The length of the hearing is set for 
a maximum of two hours; however, extensions of time may be requested by any 
party if necessary for presentation of his or her case. DSS Policy 94-001, Fair 
Hearing Office Policies and Procedures, Procedures at the Fair Hearing, No. 1. 

Pursuant to DSS regulation, 110 C.M.R. § 10.10(3), notice of the date, time, and 
place of the hearing shall also include notice of the following: 

• the aggrieved party may examine portions of his or her social ser-
vice file pertaining to the issues raised in the appeal subject to any 
confidentiality requirements (see also 110 C.M.R. §§ 10.14, 10.33); 

• the aggrieved party may bring witnesses or an authorized repre-
sentative (see also 110 C.M.R. §§ 10.11, 10.13); 

• DSS (and the aggrieved party) may issue subpoenas for witnesses 
upon request at least 10 calendar days in advance of the scheduled 
hearing (see also 110. C.M.R. §§ 10.13, 10.20(8)); 

• a translator or interpreter and reasonable accommodations for a 
handicapped person will be provided if necessary (see also 110 
C.M.R. § 10.12); and 

• the aggrieved party may request that the hearing date be resched-
uled (see also 110 C.M.R. § 10.17). 

See 110 C.M.R. § 10.10(3). 

Requests for discovery other than to examine the social service file may be made 
in writing to the hearing officer up to ten calendar days prior to the hearing date. 
The hearing officer will rule on the discovery request and notify all parties of his 
or her decision. 110 C.M.R. § 10.14(3). 
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(f) Conduct of the Fair Hearing 

The fair hearing is a quasi-judicial proceeding conducted by an impartial hearing 
officer from the DSS central office in Boston. See 110 C.M.R. §§ 10.03, 10.20. 
The role of the hearing officer is to facilitate a full and free statement of the facts 
to bring out all information necessary to decide the issue in dispute, and to en-
sure that all parties have a full and fair opportunity to present their case. See 110 
C.M.R. § 10.20. Any party may file written motions prior to or during the hear-
ing that shall be ruled on by the hearing officer. See 110 C.M.R. § 10.15. The 
hearing officer decides the order of presentation of the case, but DSS generally 
presents first even though it is not the moving party. See 110 C.M.R. 
§§ 10.20(7), 10.22. 

The Rules of Evidence do not strictly apply; however, only evidence that is rele-
vant and material may be admitted. See 110 C.M.R. § 10.21(1). Hearsay may be 
admitted provided it has sufficient indicia of reliability. See Edward E. v. Dep’t 
of Social Servs., 42 Mass. App. Ct. 478, 484 (1997); see also Arnone v. Comm’r 
of DSS, 43 Mass. App. Ct. 33, 34 (1997); and Covell v. Dep’t of Social Servs., 
439 Mass. 766, 787 (2003). The hearing officer is required to observe all statuto-
rily protected privileges, such as the social worker-client privilege, attorney-
client privilege and the like. See 110 C.M.R. § 10.21(1). Oral testimony may be 
taken under oath subject to the pains and penalties of perjury, and all witnesses 
must be available for cross-examination by the opposing party. See 110 C.M.R. 
§ 10. 21(2); see also 110 C.M.R. §§ 10.20(1), (2), (4), (9). Documents and stipu-
lations may also be admitted. See 110 C.M.R. §§ 10.21(3), (4), (5); see also 110 
C.M.R. §§ 10.20(4), (5). 

Fair hearings are typically tape recorded; however, a stenographer may be re-
quested at the election and expense of DSS. Other parties may also record the 
hearing (by tape recorder or stenographer), but this recording is unofficial and 
does not become part of the record. See 110 C.M.R. § 10.26. The official record 
consists of the documents and testimony admitted as well as all pleadings, notic-
es, and rulings or decisions by the hearing officer. See 110 C.M.R. § 10.25; see 
also 110 C.M.R. § 10.31 (prohibiting ex parte communications). This official 
record of the proceeding is available for review by the parties upon request. See 
110 C.M.R. § 10.26. A copy of the official record may also be obtained by the 
aggrieved party upon request and at his or her expense. See 110 C.M.R. § 10.27. 

To prevail at the fair hearing, the aggrieved party has the burden of showing by a 
preponderance of the evidence that the challenged decision is not in conformity 
with DSS policies, regulations and/or procedures and resulted in substantial 
prejudice to the aggrieved party. See 110 C.M.R. §§ 10.23(1), (2). If there is no 
applicable policy, regulation, or procedure, the aggrieved party must show by a 
preponderance of the evidence that DSS acted without a reasonable basis or in 
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an unreasonable manner that resulted in a substantial prejudice to the aggrieved 
party. See 110 C.M.R. § 10.23(3). 

Practice Note 
The hearing officer may find that DSS violated its regulations, poli-
cies and/or procedures, or that DSS acted in an unreasonable man-
ner, but nonetheless conclude that DSS’s actions amounted to 
harmless error that did not substantially prejudice the client and de-
ny the appeal. To assist counsel in better understanding the client’s 
burden of proof and standard of review at the fair hearing, counsel 
may also wish to review the following cases involving appeals of fair 
hearing decisions pursuant to G.L. c. 30A, § 14. Lindsay v. Dep’t of 
Soc. Servs., 439 Mass. 789 (2003); Cobble v. Comm’r of Dep’t of 
Soc. Servs., 430 Mass. 385 (1999); Edward E. v. Dep’t of Social 
Servs., 42 Mass. App. Ct. 478 (1997); Arnone v. Comm’r of Dep’t of 
Soc. Servs., 43 Mass. App. Ct. 33 (1997); Covell v. Dep’t of Social 
Servs., 439 Mass. 766 (2003); John D. v. Dep’t of Social Servs., 51 
Mass. App. Ct. 125 (2001). See also Wilson v. Dep’t of Social 
Servs., 65 Mass. App. Ct. 739 (2006). 

Upon conclusion of the hearing, the fair hearing officer may order or permit the 
submission of memoranda by the parties with findings and conclusions in sup-
port of the parties’ positions. If so, the record remains open until expiration of 
the deadline for submission of the memoranda. See 110 C.M.R. § 10.24. 

(g) Decision by the Hearing Officer 

Within twenty-one business days after the close of the record, the hearing officer 
must issue a written decision, unless notice is provided to the aggrieved party 
that a longer period of time is required to render a decision. See 110 C.M.R. 
§ 10.29. However, one notable exception is an appeal of a decision by DSS to 
remove a child from a foster or preadoptive home, in which case, the hearing 
officer is required to render a decision within fourteen calendar days. DSS Poli-
cy 94-001, Fair Hearing Office Policies and Procedures, Procedures After the 
Fair Hearing, No. 1. 

The hearing officer’s decision must include a summary of the issues considered; 
clear and concise findings of fact, including any credibility determinations; the 
basis for the decision on each issue appealed including statutory and regulatory 
authorities upon which the decision is based; and, when appropriate, an order for 
relief. The decision must also be signed and dated by the hearing officer. See 110 
C.M.R. § 10.30. In addition, a determination by the hearing officer to reverse a 
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challenged decision of DSS may be made only with the approval of the commis-
sioner. 110 C.M.R. § 10.29. 

The hearing officer is required to forward a copy of the decision by mail to all 
parties. 110 C.M.R. § 10.29. In addition, the hearing officer must notify the ag-
grieved party that the decision is final subject only to the aggrieved party’s right 
and remedies at law to file an appeal pursuant to G.L. c. 30A. 110 C.M.R. 
§ 10.30. (See discussion of G.L. c. 30A appeals, below.) Notwithstanding the 
finality of the decision, the hearing officer may entertain a petition for rehearing, 
in which case, the aggrieved party’s time for appealing the administrative deci-
sion is tolled until receipt of notice of the agency’s denial of the petition. See 
G.L. c. 30A, § 14(1). 

Fair hearing decisions take effect on the date specified by the hearing officer, 
unless a timely notice of appeal is filed and a stay of the decision is granted by a 
court of competent jurisdiction. See DSS Policy 94-001, Fair Hearing Office 
Policies and Procedures, Procedures After the Fair Hearing, No. 6. See also Ex-
hibit 6C, Diagram of Fair Hearing Process (excerpted from DSS Policy #94-
001, Fair Hearing Office Policy and Procedures, eff. 12/31/93), at the end of the 
chapter. 

§ 6.8 JUDICIAL REVIEW OF ADMINISTRATIVE 
DECISIONS 

§ 6.8.1 G.L. c. 30A—Appealing the Final 
Agency Decision 

Once an aggrieved party has exhausted his or her administrative remedies 
through the grievance or fair hearing process, he or she may seek judicial review 
by filing an appeal of the final administrative decision in a court of competent 
jurisdiction. This procedure is set forth in G.L. c. 30A § 14 (the Administrative 
Procedures Act) and Superior Court Standing Order 1-96. The broad remedial 
purpose of Chapter 30A is to provide comprehensively for procedural due pro-
cess in administrative proceedings. See Milligan v. Board of Registration in 
Pharmacy, 348 Mass. 491, 499–500 (1965). 

Judicial review of a decision by DSS is commenced by filing a 30A complaint in 
the Superior Court where any plaintiff resides or has a principal place of busi-
ness, or where the agency has its principal office, or in Suffolk County, within 
thirty days after receipt of notice of the final administrative decision. 
G.L. c. 30A, § 14(1). The court may extend the time for filing the complaint for 
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good cause shown upon application made within the thirty-day time period to 
file the complaint. G.L. c. 30A, § 14(1). The 30A complaint must be served up-
on DSS and upon each party to the administrative proceeding in accordance with 
the Massachusetts Rules of Civil Procedure. All parties to the administrative 
agency proceeding shall have a right to intervene and the court may permit other 
interested persons to intervene. G.L. c. 30A, § 14(2). See Exhibit 6D, Sample 
30A Complaint. 

Practice Note 
In limited circumstances, CPCS may compensate counsel to repre-
sent his or her client in a Chapter 30A proceeding. The 30A pro-
ceeding must concern the child who is the subject of the state inter-
vention case for which counsel was appointed and directly affect the 
resolution of the state intervention case. CAFL Perf. Std. 1.3(c). 
Counsel wishing to be compensated by CPCS to represent his or 
her client in a 30A proceeding must obtain prior authorization from 
CAFL by completing a Collateral Representation Request form and 
forwarding it to the CPCS Children and Family Law Program’s ad-
ministrative office. The request form is available on the CAFL Web 
site at http://www.mass.gov.cpcs/cafl. See also Exhibit 6E, Collateral 
Representation Request Form. 

The filing of the complaint does not automatically stay the final decision of 
DSS; however, DSS may elect to stay its decision pending judicial review. In 
addition, the aggrieved party may file a motion in the reviewing court requesting 
a stay of the agency’s decision until resolution of the 30A complaint. 
G.L. c. 30A, § 14(3). See also DSS Policy 94-001, Fair Hearing Office Policies 
and Procedures, Procedures After the Fair Hearing, No. 6. 

Upon receipt of service of the complaint, DSS must, by way of answer, file the 
original or a certified copy of the administrative record with the court within 
ninety days. Sup. Ct. Standing Order 1-96(2); see also G.L. c. 30A, § 14(4). 
Such record “shall consist of (a) the entire proceedings, or (b) such portions 
thereof as the agency and the parties may stipulate, or (c) a statement of the case 
agreed to by the agency and the parties.” G.L. c. 30A, § 14(4). In addition, DSS 
must notify all parties to acquire a transcript of the hearing testimony and inform 
the parties that they must provide the court a copy of the transcript, or any por-
tion thereof, in support of their position. Sup. Ct. Standing Order 1-96(2). Simi-
larly, DSS or any party defending the agency’s decision also has an obligation to 
provide the court with a copy of the transcript, or portion thereof, that supports 
its position. Sup. Ct. Standing Order 1-96(2). 

A request for a copy of the transcript must be made by the parties within thirty 
days after service of the complaint, and the transcript, or requested portion 

http://www.mass.gov.cpcs/cafl
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thereof, shall be made part of the record. Sup. Ct. Standing Order 1-96(2). The 
court has discretion to assess the expense of preparing the record as part of the 
costs of the case, including assessing costs resulting from any party’s unreason-
able refusal to stipulate to limit the record. G.L. c. 30A, § 14(4). The court may 
also require or permit corrections or additions to the record. G.L. c. 30A, § 14(4). 

Certain matters preliminary to the 30A hearing must be raised by properly 
served motion in accordance with Superior Court Rule 9A not later than twenty 
days after service of the record by the administrative agency, including 

• motions authorized by Mass. R. Civ. P. 12(b) or 12(e), such as im-
proper venue, insufficiency of process, failure to state a claim upon 
which relief may be granted, failure to join a necessary party un-
der Mass. R. Civ. P. 19, and motions for a more definite statement; 

• a motion pursuant to G.L. c. 30A, § 14(5) for leave to present tes-
timony in court regarding alleged irregularities in the administrative 
procedure not shown on the record; and 

• a motion pursuant to G.L. c. 30A, § 14(6) for leave to present ad-
ditional evidence material to the issues in the case when there is 
good cause shown for not presenting it at the administrative hearing. 

Sup. Ct. Standing Order 1-96(3). Any party who fails to serve the foregoing mo-
tions within the prescribed twenty-day time limit, or within a court-ordered ex-
tension of time, is deemed to have waived the right to challenge the underlying 
issue, unless it relates to jurisdiction, and the case will proceed solely on the 
record. Sup. Ct. Standing Order 1-96(3)–(4). 

If a motion for leave to present additional evidence is allowed by the reviewing 
court, all further court proceedings are stayed until DSS hears the additional 
evidence. G.L. c. 30A, § 14(6). After hearing the additional evidence, DSS may 
modify its findings and decision and, in any event, DSS must file the additional 
evidence together with any modified or new findings and decision with the re-
viewing court to become part of the record. G.L. c. 30A, § 14(6). Resolution of 
the court case then proceeds in accordance with G.L. c. 30A and Superior Court 
Standing Order 1-96. 

Typically, 30A complaints for judicial review of administrative decisions are 
resolved on the basis of the record by way of a motion for judgment on the 
pleadings pursuant to Rule 12(c) of the Massachusetts Rules of Civil Procedure 
filed in accordance with Superior Court Rule 9A. G.L. c. 30A, § 14(5); see also 
Sup. Ct. Standing Order 1-96(4), (5). The Plaintiff’s Rule 12(c) motion and sup-
porting memorandum must be served on all parties within thirty days of the service 
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of the record by DSS or within thirty days of the court’s decision on any motion 
specified in Standing Order 1-96(4), whichever is later. The defendant’s opposi-
tion and supporting memorandum must be served within thirty days after receipt 
of the Plaintiff’s Rule 12(c) motion and memorandum. Sup. Ct. Standing Order 
1-96(4). All supporting memoranda must include specific page citations to matters 
in the record. Extensions of time to file the Rule 12(c) motion and/or opposition 
may be granted for good cause shown. Sup. Ct. Standing Order 1-96(4). 

Practice Note 
Rule 12(c) motions and oppositions should include the basis of the 
motion with supporting authorities and the reasons why the request-
ed relief should be granted or denied. This can be included in the 
body of the motion, in a separate memorandum, and/or in supporting 
affidavits; however, the memorandum and supporting affidavits must 
be served together with the motion. 

Oral arguments on the Rule 12(c) motion are scheduled by the Superior Court 
clerk upon receipt of all timely filed motion materials. Sup. Ct. Standing Order 
1-96(5). Unless otherwise specified by the court, the review is confined to the 
record. Any party may waive oral argument by filing a written notice with the 
clerk, but waiver by one party does not affect the right of any other party to ap-
pear and present oral argument on their motion or opposition. Sup. Ct. Standing 
Order 1-96(5). 

If the plaintiff alleges procedural irregularities in the administrative proceeding 
not shown on the record, the plaintiff may request that the reviewing court hear 
testimony on this issue pursuant to G.L. c. 30A, § 14(5) and Superior Court 
Standing Order 1-96(3). However, as discussed earlier in this section, the issue 
of procedural irregularities in the administrative proceeding must be raised by 
motion filed with the reviewing court within twenty days of service of the record 
by DSS or it is waived. Sup. Ct. Standing Order 1-96(3). In addition, other is-
sues raised by any of the motions specified in Superior Court Standing Order 1-
96(3) may, at the discretion of the reviewing court, be scheduled for a hearing 
before the court to take additional testimony if the court’s decision on the motion 
renders a resolution of the matter, solely on the basis of the record, inappropriate. 
Sup. Ct. Standing Order 1-96(3), (4). 

Upon consideration of the entire record, or any portions thereof cited by the par-
ties, and upon consideration of any additional testimony, the court may affirm, 
set aside, or modify DSS’s decision; remand the matter for further proceedings; 
or compel any action unlawfully withheld or unreasonably delayed, if the court 
determines that the substantial rights of any party may have been prejudiced 
because the agency’s decision is 
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• in violation of constitutional provisions; 

• in excess of the statutory authority or jurisdiction of DSS; 

• based upon an error of law; 

• made upon unlawful procedure; 

• unsupported by substantial evidence; 

• unwarranted by facts found by the court on the record as submitted 
or amplified by the additional evidence presented, in those instances 
where the court is constitutionally required to make findings of 
fact; or 

• arbitrary and capricious, an abuse of discretion, or otherwise not 
in accordance with the law. 

G.L. c. 30A, § 14(7). 

The Superior Court historically affords great deference to DSS in review of the 
agency’s administrative decisions. Indeed, the court is required by G.L. c. 30A 
to “give due weight to the experience, technical competence, and specialized 
knowledge of the agency, as well as to the discretionary authority conferred up-
on it.” G.L. c. 30A, § 14(7). This comports with the separation of powers and the 
generally accepted view that DSS, the administrative agency, is in the best posi-
tion to understand, implement, and follow its own rules and regulations. See 
Cobble v. Comm’r of the Dep’t of Social Servs., 430 Mass. 385, 389–90 (1999). 
“[A]n agency’s judgment on questions of fact will enjoy the benefit of the doubt in 
close cases[.]” Cobble v. Comm’r of the Dep’t of Social Servs., 430 Mass. at 391. 

The deference of the reviewing court is not absolute. For example, the failure of 
DSS to support its final decision with substantial evidence is a basis for reversal 
of the agency’s decision by the reviewing court. Substantial evidence is such 
evidence as a reasonable mind might accept as adequate to support a conclusion. 
G.L. c. 30A, § 1(6). In Edward E. v. Dep’t of Social Servs., 42 Mass. App. Ct. 
478, 480 (1997), the Appeals Court directed the reviewing court to base its de-
termination upon consideration of the entire record including whatever in the 
record fairly detracts from its weight. Therefore, even if there is some evidence 
in the record to support the agency’s factual findings, the evidence must be sub-
stantial, and the reviewing court can reverse DSS’s final decision where the “ev-
idence . . . points to an overwhelming probability of the contrary.” Goncalves v. 
Labor Relations Commission, 43 Mass. App. Ct. 289 (1997) (quotations omitted); 
see also Cobble v. Comm’r of the Dep’t of Social Servs., 430 Mass. 385, 390 
(1999). 
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The reviewing court has jurisdiction pursuant to G.L. c. 30A to set aside an ad-
ministrative decision by DSS if the court finds that the agency’s decision is de-
fective (i.e., in violation of state or federal law, in excess of DSS statutory au-
thority or jurisdiction, based upon an error of law, not supported by substantial 
evidence, arbitrary and capricious, or an abuse of discretion). G.L. c. 30A, 
§ 14(7); see also Covell v. Dep’t of Social Servs., 439 Mass. 766, 778–79 (2003). 
However, in order to set aside DSS’s decision, the aggrieved party has the bur-
den of establishing by a preponderance of the evidence not only that DSS violat-
ed his or her substantial rights, but also that he or she was prejudiced or harmed 
by DSS’s decision or action. Covell v. Dep’t of Social Servs., 439 Mass. at 778–
79; Boston v. Massachusetts Commission Against Discrimination, 47 
Mass. App. Ct. 816, 819 n.6 (1999) (citations omitted) (“A court should not re-
verse an agency decision unless the errors alleged have prejudiced the substantial 
rights of a party.”). 

Upon conclusion of the 30A hearing, the Superior Court reviewing the matter 
will issue its decision and provide notice to all parties. Any party aggrieved by a 
final decision of the Superior Court may seek further appellate review in the 
Supreme Judicial Court and/or the Appeals Court. See G.L. c. 30A, § 15. 

§ 6.9 CONCLUSION 

This chapter introduces counsel to the inner structure and workings of DSS, 
from the role of the various DSS offices and social workers to the internal agen-
cy decision-making process. In addition, this chapter provides counsel with an 
overview of the types of administrative case reviews that he or she can expect to 
encounter with some regularity when representing parents and children in child 
welfare cases, including administrative and judicial appeals of agency decisions. 
Attempts to work cooperatively with DSS can be frustrating, time consuming, 
and seemingly fruitless. As such, counsel must be armed with a working 
knowledge of DSS’s authority, organization, purposes, policies, and procedures 
to effectively utilize the administrative process to the client’s advantage and 
zealously advocate for clients in administrative and court proceedings. For this 
reason, this chapter is intended to be read in conjunction with the entire manual. 
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EXHIBIT 6A—DCF Organizational Chart 
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EXHIBIT 6B—Regional and Area Offices Directory 

Regional and Area Offices Directory 

Central Office 

Massachusetts Department of Children and Families 
Angelo McClain, Commissioner 
600 Washington Street 
Boston, MA 02111 
 
(617) 748-2000 operator 
(617) 748-2400 auto attendant 
Fax: (617) 261-7435 
 
Website: www.mass.gov/dcf 

Regional and Area Offices 

Boston Region Southeastern Region 

Regional Office 

451 Blue Hill Avenue, 2nd Floor 
Dorchester, MA 02121 
(617) 989-9200 
fax (617) 989-9250 

Area Offices 

Boston West Areas 

Dimock Street Area Office 
30 Dimock St. 
Roxbury, MA 02119 
(617) 989-2800 
fax (617) 445-9147 

Hyde Park Area Office 
1530 River St. 
Hyde Park, MA 02136 
(617) 363-5000 
fax (617) 363-5175 

Regional Office 

141 Main Street 
Brockton, MA 02401 
(508) 894-3700 
fax (508) 554-7878 

Area Offices 

Norfolk/South Middlesex Areas 

Arlington Area Office 
30 Mystic St. 
Arlington, MA 02474 
(781) 641-8500 
fax (781) 646-5172 

Coastal Area Office 
541 Main St. 
South Weymouth, MA 02190 
(781) 682-0800 
fax (781) 337-4587 
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Boston East Areas 

Harbor Area Office 
80 Everett Avenue, Suite 300 
Chelsea, MA 02150 
(617) 660-3400 
fax (617) 884-0215 

Park Street Area Office 
The Esquire Building 
50 Park St. 
Dorchester, MA 02122 
(617) 822-4700 
fax (617) 282-1019 

Southeast Bay Areas 

Cape Cod and Islands Area Office 
500 Main St. 
Hyannis, MA 02601 
(508) 760-0200 
fax (508) 790-3006 

Plymouth Area Office 
61 Industrial Park Road 
Plymouth, MA 02360 
(508) 732-6200 
fax (508) 747-1239 

South Bristol Areas 

Fall River Area Office 
1561 North Main St. 
Fall River, MA 02720 
(508) 235-9800 
fax (508) 672-5404 

New Bedford Area Office 
100 North Front St. 
New Bedford, MA 02740 
(508) 910-1000 
fax (508) 990-7321 

Three Rivers Areas 

Brockton Area Office 
110 Mulberry St. 
Brockton, MA 02302 
(508) 894-3700 
fax (508) 559-7695 

Taunton/Attleboro Area Office 
Mill River Place, Suite 21 
1 Washington St. 
Taunton, MA 02780 
(508) 821-7000 
fax (508) 822-1453 
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Northern Region Western Region 

Regional Office 

Everett Mills 
15 Union St., 2nd Floor 
Lawrence, MA 01840 
(978) 557-2700 
fax (978) 557-9231 

Area Offices 

Middlesex Areas 

Lowell Area Office 
33 East Merrimack St. 
Lowell, MA 01852 
(978) 275-6800 
fax (978) 452-5896 

Framingham Area Office 
63 Fountain St. 
Framingham, MA 01702 
(508) 424-0100 
fax (508) 872-8340 

Merrimack Valley Areas 

Haverhill Area Office 
3 Ferry St. 
Bradford, MA 01835 
(978) 469-8800 
fax (978) 469-8990 

Lawrence Area Office 
Everett Mills 
15 Union St., 2nd Floor 
Lawrence, MA 01840 
(978) 557-2500 
fax (978) 683-7455 

 
 

Regional Office 

140 High St., 5th Floor 
Springfield, MA 01105 
(413) 452-3350 
fax (413) 781-4482 

Area Offices 

Franklin/Hampshire Areas 

Greenfield Area Office 
143 Munson St., Unit 4 
Greenfield, MA 01301 
(413) 775-5000 
fax (413) 773-5773 

Holyoke Area Office 
261 High St. 
Holyoke, MA 01040 
(413) 493-2600 
fax (413) 533-9355 

Pioneer Valley Areas 

Springfield Area Office 
140 High St., 4th Floor 
Springfield, MA 01105 
(413) 452-3200 
fax (413) 739-5851 

Robert Van Wart Center 
112 Industry Avenue 
Springfield, MA 01104 
(413) 205-0500 
fax (413) 205-0650 
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Metro North Areas 

Cambridge/Somerville Area Office 
810 Memorial Drive 
Cambridge, MA 02139 
(617) 520-8700 
fax (617) 354-0243 

Malden Area Office 
22 Pleasant St. 
Malden, MA 02148 
(781) 388-7100 
fax (781) 324-2209 

North Shore Areas 

Cape Ann Area Office 
45 Congress St., Building 4 
Salem, MA 01970 
(978) 825-3800 
fax (978) 825-9091 

Lynn Area Office 
20 Wheeler St. 
Lynn, MA 01902 
(781) 477-1600 
fax (781) 592-3380 

Worcester Areas 

Worcester East Area Office 
121 Providence St., Suite 200 
Worcester, MA 01604 
(508) 929-2000 
fax (508) 754-9803 

Worcester West Area Office 
121 Providence St., Suite 200 
Worcester, MA 01604 
(508) 929-2000 
fax (508) 929-2161 

Central Suburban Areas 

South Central Area Office 
185 Church St. 
Whitinsville, MA 01588 
(508) 929-1000 
fax (508) 929-1100 

North Central Area Office 
690 Mechanic St., Suite 100 
Leominster, MA 01453 
(978) 353-3600 
fax (978) 353-3800 

Berkshire Area 

Pittsfield Area Office 
53 Eagle St., 2nd Floor 
Pittsfield, MA 01201 
(413) 236-1800 
fax (413) 445-4507 
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EXHIBIT 6C—Diagram of Fair Hearing Process 
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Additional Exhibits on CD 

The following exhibits are included on the accompanying CD: 

EXHIBIT 6D—Sample 30A Complaint ........................................... 06D 

EXHIBIT 6E—Collateral Representation Request Form .............. 06E 
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EXHIBIT 6D—Sample 30A Complaint 
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EXHIBIT 6E—Collateral Representation Request 
Form 
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Chapter 7 

SERVICES, PLACEMENT 
AND VISITATION* 

DAWN E. LIVIGNE, ESQ. 
Marblehead 

ROBIN L. STOLK, ESQ. 
Committee for Public Counsel Services, Springfield 

Scope Note 
This chapter addresses the statutes, case law, regulations, and 
Department of Children and Families (DCF) policies governing 
provision of services to children and parents, placement of the 
children, and rights and responsibilities with respect to visita-
tion. It also discusses the federal Adoption and Safe Families 
Act and several new initiatives from DCF. The chapter con-
cludes with the abuse of discretion standard that applies to 
challenges to DCF determinations. Please note that the name 
of the Department of Social Services (DSS) was changed to 
DCF in 2008. Both designations may appear in this chapter; 
they are interchangeable. 

§ 7.1 INTRODUCTION 

When the court grants custody of a child to the Department of Children and 
Families, DCF must make a number of decisions concerning which services to 
provide the family, the type and location of the child’s placement, and the fre-
quency and conditions of visitation between the parents and the child. Effective 
advocacy in these areas will optimize the chances the family can be reunited and 
ensures the child’s needs are met while in care. Counsel must be familiar with 
the statutes, case law, regulations, and DCF policies governing service provi-
sion, placement, and visitation. In addition, counsel should be familiar with the 
services and placement options available in the communities where they prac-
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tice. See CAFL Perf. Stds. 4.1. This chapter discusses these topics, along with 
legal strategies for challenging DSS decisions regarding services, placement, 
and visitation. Other chapters of this book discuss related topics. For example, the 
provision of medical care and education to children is discussed in Chapters 21 
and 24; independent living services for teens are discussed in Chapter 20; post-
termination and postadoption visitation are discussed in Chapters 14 and 15. 

Securing appropriate services for parents early in a case is essential. It maxi-
mizes the potential for the parent to improve the circumstances that led to DSS 
intervention, thereby enabling a child to either remain with or return to the fam-
ily. In addition, many children enter foster care with a wide variety of physical, 
emotional, and behavioral problems. Providing the child with timely, appropriate 
services—including placement and visitation—improves the child’s overall 
well-being and maximizes the chances he or she can return home or be placed 
permanently with another family. Advocating for needed services can be equally 
important in CHINS cases. 

The Department’s obligations in this area are guided by statutes, case law, regu-
lations, and written policies. Chief among them is DSS’s statutory mandate to 
“strengthen[ ] and encourage[ ] . . . family life for . . the protection and care of 
children” and “to assist and encourage the family [to use] all available resources 
to this end. . . .” G.L. c. 119, § 1; see also G.L. c. 18B, § 3(A)(1). In furtherance 
of this goal, DSS must provide services to keep families together, and “to pro-
vide substitute care of children only when the family itself or the resources 
available to the family are unable to provide the necessary care and protec-
tion. . . .” G.L. c. 119, § 1. With some very limited exceptions, DSS must make 
“reasonable efforts” to prevent a child’s removal from the home and to promote 
reunification of the family. See G.L. c. 119, § 29C. If the child must be placed in 
another permanent home, DSS must make reasonable efforts to implement the 
child’s permanent plan. See G.L. c. 119, §§ 29B, 29C. Further, the Department’s 
decisions must be made “in a timely manner in order to facilitate permanency 
planning for the child.” G.L. c. 119, § 1. 

Frequent visitation is an essential component of any reunification plan. Parents 
have a right to visit with their children, unless the court finds there is clear and 
convincing evidence that visits will harm the child or the public welfare. See 
G.L. c. 119, § 35; Custody of a Minor (No. 2), 392 Mass. 719, 725–26 (1984); 
Care and Protection of Ian, 46 Mass. App. Ct. 615, 620 (1999). Even when the 
child is not expected to return home, continued parent-child contact may be in 
the child’s best interests. See, e.g., Adoption of Ramona, 61 Mass. App. Ct. 260, 
266–67 & n.14 (2004). In addition, siblings who are not placed together have a 
statutory right to visit with each other. See G.L. c. 119, § 26(B)(b). 
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The Department of Children and Families is mandated to provide services 
promptly and on a fair, just, and equitable basis. See G.L. c. 18B, § 3(A)(1); 110 
C.M.R. §§ 1.04, 1.05. It must also make reasonable accommodations to ensure 
its services are accessible to all handicapped persons. See 110 C.M.R. §§ 1.08, 
1.09; Adoption of Gregory, 434 Mass. 117, 122 (2001); Care and Protection of 
Elaine, 54 Mass. App. Ct. 266, 272 (2002). In addition, services must be pro-
vided in a manner that is sensitive to the needs of cultural and linguistic minorities. 
See 110 C.M.R. §§ 1.06, 1.07. 

A parent or child may challenge DSS’s decisions concerning services, place-
ment, or visitation through informal advocacy, administrative proceedings, or 
judicial review. The standard of judicial review will depend upon the type of 
action being challenged. Some decisions, such as the termination of parent-child 
visitation, are entrusted to the court. See Custody of a Minor (No. 2), 392 Mass. 
719, 725–26 (1984). Other decisions, such as where the child will live, are 
within DSS’s discretion and are reviewed by the court under an abuse of discre-
tion standard. See Care and Protection of Isaac, 419 Mass. 602, 611 (1995); 
Care and Protection of Jeremy, 419 Mass. 616, 618 (1995). 

§ 7.1.1 Impact of the Federal Adoption  
and Safe Families Act 

In 1997, Congress enacted the Adoption and Safe Families Act (ASFA), which 
was adopted by Massachusetts through amendments to Chapters 119 and 210. 
See 1999 Mass. Acts c. 3. The Adoption and Safe Families Act reduced the 
amount of time parents are given to correct the problems that brought their chil-
dren into care. For example, ASFA requires courts to hold permanency hearings 
within twelve months of a child’s removal from the home to determine whether 
the child should be returned home or should be placed permanently with another 
family. See 42 U.S.C. § 675(5)(C); G.L. c. 119, § 29B. If at the twelve-month 
permanency hearing the court determines that the child cannot return home 
safely, the court may relieve DSS of its obligation to provide reunification services 
to the family. See G.L. c. 119, §§ 29B, 29C. 

At the outset of the case, DSS should provide services, including visitation, to 
families more quickly and intensively. See 42 U.S.C. § 629a(3). However, given 
state budgetary constraints and limits on the availability of services, clients are 
often not provided the necessary services or timely access to them or are unable 
to sufficiently benefit from services within ASFA’s expedited time frames. 

In addition, ASFA established certain exceptions to the requirement that states make 
reasonable efforts to preserve and reunify families. See 42 U.S.C. § 671(a)(15)(D); 
G.L. c. 119, § 29C. A judge may excuse DSS from making reasonable efforts 

2nd Supplement 2012 7–3 



§ 7.1 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

under the following circumstances: the child has been abandoned (as defined in 
G.L. c. 210, § 3); the parent’s rights were involuntarily terminated with respect to 
other children; the parent was convicted of certain very serious crimes against 
his or her child, such as murder, voluntary manslaughter, or assault involving 
serious bodily injury; or the parent subjected the child to “aggravated circum-
stances” such as sexual abuse or severe or repetitive abuse. G.L. c. 119, § 29C. 
Although these exceptions have been in effect in Massachusetts since 1999, DSS 
rarely, if ever, uses them. See Exhibit 7A, Trial Court Order Finding No Rea-
sonable Efforts Required. 

§ 7.1.2 New Initiatives at DSS 

In recent years, DCF has begun implementing a new, strength-based approach to 
working with families called the “Integrated Casework Practice Model (ICPM).” 
The stated goals of the ICPM include the following: 

• To improve outcomes for children in order to 

– stabilize families so that children can safely remain at home, 

– reduce repeat maltreatment of children, and 

– promote permanency by stabilizing and strengthening families. 

• To improve outcomes for families by 

– strengthening parenting capacities. 

– strengthening engagement and empowerment of families, and 

– helping families make connections to their communities. 

• Effectively target DCF resources in order to 

– focus on highest risk families and 

– improve timeliness of access to DCF interventions and supports. 

See ICPM PowerPoint presentation at http://www.mass.gov/eohhs/gov/
departments/dcf/. The ICPM changes prior DCF practice in several ways. First, 
it extends time frames for screening and investigations to allow greater opportu-
nity to gather information and determine what resources the family needs. Sec-
ond, it creates two separate tracks—investigation or assessment—for responding 
to reports of alleged abuse or neglect, depending on the severity of the allegations. 
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Third, it utilizes new tools for assessing danger, safety and risk. Finally, it seeks 
to involve the family and community more closely in decision-making. See ICPM 
PowerPoint presentation at http://www.mass.gov/eohhs/gov/departments/dcf/. 

• For more information about the ICPM, see the DCF Web site at 
http://www.mass.gov/eohhs/gov/departments/dcf/. See also Chap-
ter 2, The Reporting and Investigation of Suspected Abuse and 
Neglect, for a further discussion of the ICPM. As part of this ef-
fort, DCF is in the process of reviewing and revising its regula-
tions, policies, and forms related to intake, assessment, and service 
planning. 

Another relatively new initiative is “Family Group Conferencing” (FGC), which 
is a meeting convened by DSS that brings together the parents, the extended 
family, and the community supports to develop a plan for the family. The meet-
ing typically focuses on a particular goal, such as who can care for the children 
or how the family can support the parent in reunification efforts. FGC is based 
on the belief that families are capable of solving their own issues or concerns 
and that children need connections to their siblings, relatives, and friends. After 
introductory discussions, the family is left alone to try to work out a plan. The 
DSS caseworker and other professionals then return to the meeting to further dis-
cuss the plan and, if possible, put an agreement in writing. Family Group Con-
ferencing is available in all area offices and can be initiated by the DCF worker 
or requested by any party. A description of FGC is included at the end of this 
chapter as Exhibit 7B. 

Beginning in late 2005, DSS began a new approach to delivering services to 
families called “Family Networks” that is intended to be more flexible and re-
sponsive to the needs of individual families. Although the area office is still re-
sponsible for the overall case management, each area office now works with an 
outside agency, called the “lead agency,” which serves as the liaison between 
DSS and other agencies under contract with DSS to provide direct services to 
families, from home-based services to residential placement. The lead agencies are 
all nonprofit organizations under contract with DSS. The lead agency is responsi-
ble for convening a family team meeting that includes the family members, “peo-
ple important to them,” service providers, and “other community supports” to dis-
cuss which services the family needs and to develop a treatment plan. The lead 
agency will then make referrals to, and monitor the provision of services provided 
by, the contract agencies, but DCF is still responsible for all placement decisions. 

The staff of the lead agency, which includes a care coordinator and several ser-
vice coordinators, is housed in the area office. The staff of the lead agency also 
includes an educational consultant to assist social workers with special education 
issues and advocacy as needed.  
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Historically, DSS has approached assessment and service planning as activities 
that are done to, not with, families. It is hoped that the initiatives described 
above will result in a new way of making decisions about placement, services, and 
visitation that is more collaborative and respectful of families. Although the dis-
cussion below reflects the current practice in many parts of the state when this 
chapter was finalized, counsel should be alert to further developments in this area. 

§ 7.2 SECURING APPROPRIATE SERVICES 
FOR PARENTS AND CHILDREN 

§ 7.2.1 DSS Assessment 

Practice Note 
With the publication of this Supplement, the Integrated Casework 
Practice Model had been implemented statewide. However, the DCF 
regulations had not all been revised to reflect the new model. For 
example, 110 C.M.R. §§ 5.0-5.05, which govern assessment, do not 
yet address the initial assessment response or distinguish the initial 
assessment from the more comprehensive, full assessment. For the 
most up-to-date regulations, see the DCF Web site at http://
www.mass.gov/eohhs/gov/departments/dcf/. 

After DSS opens a case with a family, it will assign an assessment worker to 
complete an evaluation of the family’s history and needs. See 110 C.M.R. 
§§ 5.0–5.05; DSS Policy No. 85-011(R), Assessment. The assessment worker 
identifies whether services are necessary, which services are appropriate, the 
appropriate service providers, and a desired outcome or change to be made with-
in the family. See 110 C.M.R. § 5.01(1). The assessment must include an evalua-
tion of risk to the child and the services necessary to reduce or eliminate the 
risks. See 110 C.M.R. §§ 5.01, 5.03. Special procedures are in place for the as-
sessment of cases involving substance abuse, domestic violence, and adoles-
cents. See Assessment Policy, App. C, Protocol #PR-95-001 (Substance Abuse 
Protocol); App. D, Protocol #PR-95-002 (Domestic Violence Protocol); and 
App. E, Protocol #PR-95-003 (Adolescent Assessment Service Planning). 

The full assessment must be completed within forty-five working days after a 
case opens. See 110 C.M.R. § 5.03. A case is considered opened when DSS sup-
ports an allegation of abuse or neglect under G.L. c. 119, § 51B, when a family 
applies for voluntary services, or when DSS receives a referral from the court. 
110 C.M.R. § 5.03. Under the new Integrated Casework Practice Model, a case 
may be referred for a comprehensive assessment if there is a finding of “concern” 
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after an initial assessment. See Integrated Casework Practice Model at http://
www.mass.gov/eohhs/gov/departments/dcf/. For cases previously assessed, closed 
and reopened, a new assessment is not required, but an update must be provided. 
See 110 C.M.R. § 5.02. During the assessment period, DSS is required to pro-
vide any immediately necessary services and assistance for the family, although 
this rarely occurs. See 110 C.M.R. § 5.01(4). 

For children considered to be at high risk or in complex cases, DSS may con-
vene a “Multidisciplinary Assessment Team” (MDAT) to conduct an independent 
assessment of the child’s safety and permanency needs and to make service plan-
ning recommendations to the assessment worker. See Assessment Policy, Mul-
tidisciplinary Assessment Teams. The MDAT is comprised of DSS employees, 
including the social worker, the 51B investigator, their supervisors, and domestic 
violence and mental health specialists, as well as non-DSS employees with ex-
pertise in trauma, medical care, mental health, substance abuse, and domestic 
violence issues. Assessment Policy, Multidisciplinary Assessment Teams. Not all 
area offices have MDATs. Documentation from the MDAT can be limited and 
counsel should request a written account of the team’s assessment and recom-
mendations. 

Although DSS often treats assessment as its own evaluation of the family, its 
regulations mandate that DSS conduct the process jointly with the family. See 
110 C.M.R. §§ 5.04(2), (4). “Assessment is a family-focused, participatory proc-
ess that is done with, not to or for, the family.” See Assessment Policy. The as-
sessment must include all family members, broadly defined as parents and other 
individuals living in the home, parents or substitute caretakers living outside the 
home, and all children regardless of their residence. See 110 C.M.R. § 5.04(2). 

An assessment worker may resist counsel’s pressure to include extended family 
or even a father whose paternity has not been established. Similarly, DSS some-
times ignores incarcerated fathers in both assessment and service planning. See, 
e.g., Adoption of Whitney, 53 Mass. App. Ct. 832, 837–38 n.5 (2002). A parent’s 
incarceration does not relieve DSS of its obligation to conduct in-person inter-
views, provide referrals, services, and visitation. See 110 C.M.R. § 1.10. In addi-
tion, DSS is required to hold case conferences and other meetings at the correc-
tional facility. 110 C.M.R. § 1.10. 

During the assessment, DSS may ask a parent for permission to contact thera-
pists and other service providers. Counsel should advise the client not to sign 
any releases without first discussing the matter with counsel. If the client previ-
ously signed releases, counsel should take steps to revoke them. See Chapter 9, 
Privilege and Confidentiality. In addition, if it is possible that criminal charges 
will be filed related to the abuse or neglect allegations, counsel must advise the 
client about the possible ramifications of participating in the assessment. See 
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Chapter 22, Special Considerations in Representing Parents, for a discussion of 
collateral criminal proceedings. 

Upon completion of the assessment, the assessment worker and supervisor de-
termine if the case will remain open for further services or will be closed. See 
110 C.M.R. § 5.04 (10). In addition, DSS is required to automatically review the 
original support decision to determine whether the 51A report should be unsup-
ported based on the new information. See 110 C.M.R. § 5.05. 

§ 7.2.2 Service Planning 

The Department’s regulations give the impression that it provides a wide range 
of services to families, such as homemaker services, respite, parent aides, day 
care, and counseling, among others. See 110 C.M.R. § 7.00 et seq. However, the 
availability of services varies greatly. Frequently, DSS simply provides families 
with referrals to other state agencies or local service providers. Typically, par-
ents must contact the providers themselves and request the services. In addition, 
many services are not paid for by DSS and thus the receipt of services may de-
pend upon the particular agency’s eligibility requirements or the family’s own 
resources, including health insurance. 

A service plan must be completed in all cases within ten working days after a 
comprehensive assessment is completed, but never more than fifty-five days 
after the opening of a case. If a child is placed out of the home on an emergency 
basis and there is no existing service plan, a service plan must be completed 
within thirty working days after the placement. Except in an emergency, every 
family must have a service plan before a child is placed in substitute care. For 
purposes of developing a service plan, the opening of a case is defined as a deci-
sion to support a 51A report after an investigation, or the decision to open a case 
for services after an initial assessment, or receipt of an application for voluntary 
services, or a court order giving custody to the Department. 110 C.M.R § 6.05.. 
In addition, G.L. c. 119, § 29 requires DSS to provide a copy of the service plan to 
the parties and their counsel within forty-five days after the filing of the petition. 

DSS regulations require that the service plan specify 

• the goal for the family, whether that be to strengthen the family 
unit, reunify the family unit, or provide an alternative permanent 
home for a child; 

• the strengths of the family, the areas needing improvement, and 
behavioral changes needed to achieve the goal and close the case; 
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• the tasks to be completed by the clients and the time by which 
they should be completed; and 

• the tasks to be completed and services provided by DCF and other 
parties, their frequency, and the time by which they should be 
completed.  

• See 110 C.M.R. § 6.03; DSS Policy 97-003, Service Planning and 
Referral. If the child is placed out of the home, the plan must also 
include the type and reason for the placement, the history of any 
previous placements, the Department’s and the family’s efforts to 
prevent the need for placement, and the visitation schedule between 
the family and the child. If no visits are to be scheduled, the service 
plan must state the reason why visits are not in the best interest of 
the child. See 110 C.M.R. § 6.04.  

In addition, a service plan for a family when a child is placed out of the home must 
include the permanent plan for the child, whether that be any of the following: 

• permanency through stabilization, 

• permanency through reunification, 

• permanency through adoption, 

• permanency through guardianship, 

• permanency through living with kin, or 

• an alternative planned permanent living arrangement (APPLA). 

See 110 C.M.R. § 6.04. The service plan must include the projected date of the 
return home or another permanent living situation, and it must describe the 
child’s specific health, dental, and educational needs while in placement. See 
110 C.M.R. § 6.04. 

If DSS’s goal for the child is adoption or another permanent family arrangement, 
the service plan must include the steps it is taking to identify a placement for the 
child. See 42 U.S.C. § 675(1)(E). In addition, if the child is sixteen or older, the 
service plan must describe the programs and services to help the child to transi-
tion to independent living. See 42 U.S.C. § 675(1)(D). A sample service plan is 
included at the end of this chapter as Exhibit 7C. 

The service plan is a critical document as it outlines DSS’s expectations for the 
parent and is the primary tool for measuring the parent’s progress toward the 
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goal of reunification. It also documents the services DSS should be providing to 
the child. Although DSS views the service plan primarily as a list of tasks for a 
parent to complete, it must also include “a statement of the task(s) the Depart-
ment and other parties must complete and the time by which and the frequency 
at which the task is to be completed.” 110 C.M.R. § 6.03(4). 

The service plan is prepared by the ongoing social worker assigned to the fam-
ily. Both federal and state regulations require service plans to be “jointly devel-
oped” “to the maximum extent possible” by the client and social worker, which 
includes participation by the child through counsel. See 45 C.F.R. 
§ 1356.21(g)(1); 110 C.M.R. § 6.06(1). The Department of Social Services may 
develop its own plan if the parties are unable to agree. See 110 C.M.R. § 6.06(2). 

Unfortunately, many DSS social workers prepare service plans without the input 
or participation of the parties or counsel. Once developed, the service plan is 
given to the parents (and to older youth) to be signed. Counsel should advise a 
client (including a child client) never to sign a service plan until counsel reviews 
it with him or her. If the client disagrees with any part of the service plan, he or 
she can, with counsel’s assistance, write down on the service plan his or her ob-
jections and the reasons for them. See 110 C.M.R. § 6.06(3). The social worker 
and the supervisor should also sign the service plan. 

Counsel should assist the client in requesting a joint meeting with the social 
worker and supervisor to develop the plan. Negotiating a service plan empowers 
the client to participate in and to control his or her own treatment, making the 
client more receptive to services and hopefully benefiting from them early in the 
case. Meeting with the social worker also avoids delay in implementing the plan, 
as it can be reviewed with counsel, revised, and signed by the client on the day 
of the meeting. It provides an opportunity for discussion of the specific prob-
lems to be targeted, leading to a more individually tailored and helpful plan. It 
enables the social worker to provide immediate referrals to the client and avoids 
later disagreement about which specific services were intended and who will 
provide and pay for them. It also provides an opportunity to resolve potential 
scheduling conflicts, transportation difficulties, language barriers, and other ob-
stacles to the client’s successful participation. 

Practice Note 
Counsel’s ability to communicate directly with certain DSS employ-
ees may be limited by the Massachusetts Rules of Professional 
Conduct. Rule 4.2 bars an attorney from communicating ex parte 
with a party who is represented by counsel. When the party is an or-
ganization, the rule prohibits communications only with current em-
ployees who exercise managerial responsibility in the matter, are al-
leged to have committed the wrongful acts at issue in the litigation, 
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or who have authority to make decisions about the litigation. See 
Mass. R. Prof. C. 4.2, cmt. [4]; Messing, Rudavsky & Weliky v. 
President & Fellows of Harvard College, 436 Mass. 347, 354 (2002). 
Although the frontline social worker would not fall under this defini-
tion, the supervisor and other more senior managers likely do. The 
simplest approach is to ask the DSS attorney for permission to 
communicate directly with those individuals. If the DSS attorney re-
fuses, other options remain. Counsel may argue that the prohibition 
on communication does not apply because Rule 4.2, cmt. [1] pro-
vides an exception for “the right of a party to a controversy with a 
government agency to speak with government officials about the 
matter.” If necessary, counsel may ask the court to permit him or her 
to communicate directly with DSS employees. See Rule 4.2, cmt. [7]; 
but see Rule 3.4, cmt. [4] (lawyer may advise client’s employee not 
to speak with counsel for an opposing party). 

Service plans should be individually tailored to the specific needs of the parents 
and children. Unfortunately, DSS’s computer system “Family Net” often pro-
vides “cookie cutter” plans that fail to identify services specific to the client’s 
needs. See, e.g., Adoption of Linus, 73 Mass. App. Ct. 815, 821 (2009); Adoption 
of Leland, 65 Mass. 580, 585–86 (2006); Adoption of Yale, 65 Mass. 236, 242 
(2005). For example, most service plans require parents to participate in therapy, 
psychological evaluations, or parenting classes regardless of the reasons for the 
child’s removal from the home. Counsel should object if the service plan in-
cludes a task that is unrelated to any identified need or area of concern. Further, 
if a parent has special language requirements, cognitive or physical limitations, 
or if the child has special needs, the parent may require a more specialized type 
of service than DSS routinely offers. 

A service plan may require the parent client to participate in an evaluation or 
engage in particular services that require the parent to admit to conduct that may 
later be used against him or her at trial of the state intervention case, as well as 
in collateral criminal proceedings. For example, in domestic violence cases, the 
alleged perpetrator will be asked to engage in a batterer’s treatment program, 
which routinely requires participants to admit to battering. In cases involving 
mental health or substance abuse issues, DSS may want the parent to participate 
in a psychiatric or substance abuse evaluation. Counsel must carefully review 
DSS’s service proposals with the parent, explaining the risks of participating or 
refusing to participate. Similarly, in certain circumstances, DSS will refer a child 
for an evaluation that could result in criminal charges being filed against the 
child. See G.L. c. 119, § 33B. Child’s counsel must be alert to this possibility and 
take steps to protect the child’s interests. See Chapter 23, Special Considerations 
in Representing Children, for a further discussion of this issue. 
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In addition, service plans frequently require a parent to sign broad releases per-
mitting DSS to obtain privileged information from substance abuse, mental 
health, or other treatment providers. Counsel will want to ensure any releases of 
information are narrowly drafted to enable DSS to confirm a client’s participa-
tion and progress in treatment and compliance with service plan tasks, while 
preserving privileged communications with treatment providers. See Chapter 9, 
Privilege and Confidentiality, for a further discussion of this issue. 

Counsel should neither rely solely on DSS’s assessment of the client’s underly-
ing problem, nor limit the client’s treatment options to those offered by the De-
partment. Rather, counsel should make “an independent determination of what 
services are necessary to meet the client’s needs and to advance the clients inter-
ests in the litigation . . . [and] consider . . . any barriers to the client’s use of 
available services including disabilities or transportation, language or cultural 
barriers. . . .” See CAFL Perf. Std. 4.1, Commentary. Counsel should consider 
retaining an independent expert to help evaluate the client’s functioning and 
needs and to make recommendations for effective treatment. Experts can help 
assess and identify a child’s educational, health, and permanency planning 
needs, as well as make recommendations regarding visitation. The use of an 
expert may be especially helpful if the client suffers from a mental, physical, or 
cognitive disability, which may require DSS to provide more specialized ser-
vices to enable the client to meet the goals of the service plan. 

A service plan must be reviewed every six months and can only be extended an 
additional six months before it must be rewritten. See 110 C.M.R. §§ 6.07, 6.08. 
Counsel should insist upon appropriate revisions to the service plan and safe-
guard that DSS does not merely regurgitate, plan after plan, the same tasks for a 
client, especially when the client has successfully completed tasks in a prior 
plan. The service plan should be tailored to help clients meet the goal, and each 
new plan should reflect the progression of stages leading to the goal. If the goal 
is reunification, but plan after plan, the visitation schedule remains limited in 
duration and frequency, then the plan does not further its goal. Similarly, if the 
child has acute treatment needs that have not been addressed through necessary 
residential or other treatment, and the child can not be safely returned home, the 
service plan has failed in its mission. 

§ 7.2.3 Advocating for Services 

Clients may not be able to obtain necessary services quickly because of long 
waiting lists or unavailability of a specific type of service. This poses serious 
problems for a parent who, for example, may be in immediate need of a long-
term residential drug treatment program, but faces a waiting list many months 
long. By the twelve-month permanency hearing, despite a desire for treatment, the 
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parent may not have made any or sufficient progress in treatment and risks hav-
ing the family goal changed from reunification to adoption. Similarly, a child may 
require specialized treatment, such as acute or residential placement, to enable a 
safe and successful transition home. But many residential facilities have waiting 
lists, and a delay in placement may result in a delay in family reunification. 

Counsel for children and parents may need to collaborate, requiring child’s 
counsel to advocate for services for the parent and vice versa. For example, a par-
ent may need child-care support during work hours, or a child may require special 
education or therapeutic supports to enable the parent to meet the child’s needs. 
Child’s counsel may also need to advocate for services for a foster or preadop-
tive parent to adequately care for the child, such as respite care, babysitting, or a 
home health aide. 

To best assist parents and children, counsel should simultaneously seek services 
through DSS and assist clients in locating appropriate services and funding out-
side of the DSS network. Many nonprofit agencies and churches provide coun-
seling services and support groups for a myriad of problems, including sub-
stance abuse, physical abuse, and depression. Community hospitals run work-
shops on anger and stress management and offer parenting classes, including 
specialized courses geared toward parenting children with mental health or spe-
cial educational needs. The Departments of Mental Health and Mental Retarda-
tion offer services for adults, children, and teenagers. Other services can be 
sought through local YMCAs, community centers, and municipalities, especially 
those geared toward children and adolescents, such as after-school, summer, 
sports, and arts programs. 

Counsel can obtain information about available services from a myriad of sources. 
One good place to start is with the Children and Family Law Regional Coordinator 
or other experienced CAFL attorneys. The United Way publishes a directory of 
services in each of the regions it serves. Many probation departments maintain 
comprehensive listings of services available in their communities. Finally, the inter-
net has a wealth of information about human services available in Massachusetts.  

§ 7.2.4 Challenging DSS Decisions Regarding Services 

Despite DSS mandates to develop service plans jointly with the client, dis-
agreements over the choice and provision of services are common. If DSS re-
fuses to provide or pay for a service that the client deems necessary, counsel 
should object in writing to the social worker and send a copy to the DSS attorney. 
If that is unsuccessful, counsel may need to go up the chain of command, first to 
the supervisor, then to the area program manager (who oversees a group of su-
pervisors), and finally to the area director. Contacting the particular department 
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within DSS responsible for managing specific services, such as the group care 
unit for acute treatment services or the adolescent unit for independent living 
services, may provide counsel with more information about the availability of 
particular services and how resources are allocated. If necessary, counsel should 
also request a meeting with the social worker, the supervisor, and/or the appropri-
ate area director to discuss the matter. If a social worker is consistently unavail-
able, unwilling to provide requested services, unfamiliar with services, or unre-
ceptive to the client’s needs, the best advocacy may be to request the assignment 
of a new social worker. 

Parties may challenge the delay or denial of services through the DSS fair hear-
ing and/or grievance procedure. See 110 C.M.R. § 10.00 et seq. A parent or child 
applicant for services may seek a fair hearing if DSS failed “to follow 110 
C.M.R. which resulted in substantial prejudice.” See 110 C.M.R. §§ 10.06(1)(a), 
(2), (3)(d), (6), (7). Any recipient of services may also seek a fair hearing if DSS 
suspends, terminates, or reduces a service. See 110 C.M.R. § 10.06(3)(a). In 
addition, the failure to provide certain enumerated services is grounds for a fair 
hearing. This includes homemaker services (110 C.M.R. § 7.025), family sup-
port services (110 C.M.R. § 7.035), babysitting services (110 C.M.R. § 7.046), 
parent aides (110 C.M.R. § 7064), child care (110 C.M.R. §§ 7.075 & 7.079), 
and counseling (110 C.M.R. § 7.084). For any department action not covered by 
the fair hearing regulations, a party may file a grievance. See 110 C.M.R. 
§§ 10.37–10.39. See Chapter 6, The DSS Administrative Process, for a further 
discussion of the fair hearing and grievance procedures. 

Counsel may also challenge DSS’s provision of services at the biannual foster 
care review. If the foster care review panel determines that a parent or child re-
quires a particular service, it must be included in a new or revised service plan. 
See 110 C.M.R. § 6.10(5)(j), (6)(b), 7(d), (11). For a further discussion of foster 
care reviews, see Chapter 6, The DSS Administrative Process. 

If best efforts to obtain services for the client fail, counsel may bring the issue 
before the court, either by filing a motion or by raising the issue at the next per-
manency hearing. At the first twelve-month permanency hearing, the court must 
certify whether DSS made reasonable efforts to return the child home. See 
G.L. c. 119, §§ 29B, 29C. In addition, if the child’s goal is changed to a perma-
nent placement with another family, the court must certify at subsequent perma-
nency hearings whether DSS made reasonable efforts to implement the perma-
nent plan. G.L. c. 119, §§ 29B, 29C. See Chapter 20, Permanency Planning, for a 
further discussion of permanency hearings. 

If DSS requires a client to engage in certain services but fails either to provide 
or to assist the client in obtaining them, then “reasonable efforts” have not been 
made. See Care and Protection of Elaine, 54 Mass. App. Ct. 266, 273–74 
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(2002). In that case, the Appeals Court found DSS did not provide sufficient 
services to a father and that its denial of services because it believed adoption 
the appropriate goal was improper. Care and Protection of Elaine, 54 
Mass. App. Ct. at 273–74. 

However, waiting until the permanency hearing to argue this issue may nega-
tively impact the client. Failure to provide adequate or timely services is best 
raised early in the case by filing an abuse of discretion motion. This subject is 
addressed later in this chapter. 

§ 7.2.5 Advocating for Services When Children Are 
in the Temporary Custody of a Third Party 

In some care and protection cases, at the conclusion of the seventy-two–hour 
hearing, the court will grant temporary custody of the child to a relative or fam-
ily friend instead of to DSS. Alternatively, the parties may stipulate to placing 
the child in the temporary custody of a relative or family friend. Typically, when 
DSS does not have custody of the child it is less willing to provide services to 
the family. However, the Department’s obligation to support families codified in 
G.L. c. 119, § 1 is not conditioned upon DSS having custody. In addition, 
G.L. c. 119, § 29 requires DSS to develop a service plan for the child and the 
family in any child custody case where DSS is a party regardless of who has 
custody of the child. That plan must comply with all applicable state and federal 
laws and regulations. See G.L. c. 119, § 29. Further, DSS is obligated to provide 
needed services and treatment to every child who is the subject of a care and 
protection petition, even when the child is not in DSS’s custody. See Custody of 
Quincy, 29 Mass. App. Ct. 981, 982 (1990). Counsel should vigorously assert 
the client’s right to services that support the client’s goals in the litigation. This 
may include advocating for DSS to provide services to the parents, to the child, 
and to the temporary custodian. 

When the child is in the temporary custody of a third party, some of the avenues 
for advocacy previously discussed are not available. For example, the court is not 
required to make reasonable efforts determinations or hold permanency hearings. 
See G.L. c. 119, §§ 29B, 29C. And DSS will not hold foster care reviews; however, 
counsel can still request a fair hearing or submit a grievance to DSS. Similarly, 
counsel can file an abuse of discretion motion. See discussion in § 7.5, below. 

§ 7.2.6 Services for Clients with Disabilities 

The federal Americans with Disabilities Act (ADA) mandates that “no qualified 
individual with a disability shall, by reason of such disability, be excluded from 
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participation in or be denied the benefits of the services, programs, or activities 
of a public entity, or be subjected to discrimination by any such entity.” 42 
U.S.C. § 12132. The Americans with Disabilities Act, Massachusetts statutes, 
regulations, and constitution all require DSS to make reasonable accommoda-
tions for a parent’s special needs when providing services prior to termination of 
parental rights proceedings. See Adoption of Ilona, 459 Mass. 53, 61 (2011); 
Adoption of Gregory, 434 Mass. 117, 122 (2001). 

However, a party aggrieved by the provision of inadequate services may not 
raise the ADA at trial as a defense to a termination of parental rights case. Adop-
tion of Gregory, 434 Mass. 117, 121–22 (2001). Instead, claims of inadequate 
service must be raised at the time the service plan is developed, at the time the 
services are provided, or shortly thereafter so that reasonable accommodations 
can be made. Adoption of Gregory, 434 Mass. at 124. If counsel believes DSS is 
not reasonably accommodating the client’s disability, he or she may seek re-
course for the client through DSS’s administrative process by requesting a fair 
hearing or filing a grievance. Adoption of Gregory, 434 Mass. at 124. Counsel 
can also raise the issue at the pretrial conference. Adoption of Gregory, 434 
Mass. at 124–25. Finally, the issue can be raised through an abuse of discretion 
motion. See discussion in § 7.5, below. 

Practice Note 
The Supreme Judicial Court also suggested a parent could file a civil 
suit for discrimination under the ADA. See Adoption of Gregory, 434 
Mass. 117, 124 (2001). However, a parent would have no right to 
court-appointed counsel in such a proceeding. 

Two cases provide guidance on what constitutes “reasonable accommodations.” 
In Adoption of Gregory, the Supreme Judicial Court held that DSS did make 
reasonable accommodations for a cognitively impaired father by assigning him 
to a social worker who had experience with similarly disabled individuals and 
by providing one-on-one parenting classes specifically geared to cognitively 
limited parents. Adoption of Gregory, 434 Mass. 117, 123–24 2001. Subse-
quently, in Adoption of Lenore, the Appeals Court held that although DSS’s ef-
forts to provide services to two disabled parents “were not extensive,” any in-
adequacies in its service provision did not prejudice the parents because the trial 
judge found that no services existed that would have made a difference in their 
parenting abilities. Adoption of Lenore, 55 Mass. App. Ct. 275, 278–79 (2002). 

When representing disabled clients, counsel should consider hiring an expert to 
assist the attorney in evaluating the appropriateness of DSS’s service plan and 
identifying programs or services that might be beneficial. In addition, counsel 
should consider any obstacles to the client’s participation in services. For exam-
ple, a cognitively-limited parent may need assistance in transportation to a service. 
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Or, if a parent also has attention problems, he or she might require frequent 
breaks or sessions of shorter duration. 

§ 7.2.7 Services for Native American Clients 

If the child is an “Indian child” as defined by federal law, DSS must comply 
with the Indian Child Welfare Act (ICWA). 25 U.S.C. § 1901 et seq. ICWA de-
fines an “Indian child” as one who is a member of a federally recognized Indian 
tribe or is eligible for membership and is the biological child of a member. 25 
U.S.C. § 1903(4). ICWA provides that a court may not grant custody to DSS or 
terminate parental rights, unless DSS establishes that it has made an active effort 
to provide remedial services and rehabilitative programs to prevent the breakup 
of the family, and that those efforts were unsuccessful. 25 U.S.C. § 1912(d). 
Courts in other states are divided on whether “active efforts” is a higher standard 
than “reasonable efforts.” Compare E.M. v. State, Dep’t of Health & Soc. Servs., 
959 P.2d 766, 768 (Alaska 1998) (active efforts is a more stringent requirement 
than reasonable efforts); with In re S.B., 30 Cal. Rptr. 3d 726, 736–37 (Cal. Ct. 
Appeals 2005) (active efforts and reasonable efforts are “essentially undifferen-
tiable”). In cases where ICWA applies, counsel can use the “active efforts” re-
quirement as leverage to further advocate for needed services. See Appendix A, 
Child Welfare Proceedings Under the Indian Child Welfare Act. 

In addition, a child may be associated with a Native American tribe that does not 
have federal recognition. Although ICWA does not apply, counsel should look to 
110 C.M.R. § 1.07, which provides that DSS’s decisions must respect the unique 
values of Indian culture. 

§ 7.3 PLACEMENT 

§ 7.3.1 DSS Placement Decisions 

Once the court has granted DSS custody of a child, DSS has discretion to deter-
mine where and with whom the child will live. See G.L. c. 119, § 21 (“custody” 
includes the authority to determine the child’s “place of abode”). This authority 
is subject to judicial review for abuse of discretion. See Care and Protection of 
Isaac, 419 Mass. 602, 610–11 (1995); Care and Protection of Jeremy, 419 Mass. 
616, 623 (1995). In CHINS cases, DSS must comply if the court recommends 
the child be placed out of the home, although the length and type of placement is 
within DSS’s discretion. See G.L. c. 119, § 39G. 
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The Department has a wide variety of placements available to it. Although most 
children are placed in family foster care, DSS may also place a child in a group 
home, a twenty-four–hour residential treatment program, or a mental health fa-
cility, depending upon a child’s needs. See G.L. c. 119, § 32. For a discussion 
about placement in mental health facilities, see Chapter 21, Medical and Mental 
Health Treatment for Children in DSS Custody. There are special programs for 
teens transitioning to independent living and for teens with children of their 
own. The Department of Social Services also uses a variety of short-term and 
emergency placements for children who are “between” placements for a variety 
of reasons. These placements include “hotline homes” (foster homes that a child 
generally stays in only one night), temporary shelters, and short-term diagnostic 
placements called STARR Programs (Stabilization, Assessment, and Rapid Re-
integration/Reunification). 

The Department must make placement decisions in the child’s best interests, 
considering the child’s safety and individual needs. See 110 C.M.R. § 7.101(1); 
DSS Policy #90-004(R), Placement Prevention and Placement. In addition, the 
placement must “be conducive to” permanency planning, whether the goal is 
return home or placement in another permanent setting. DSS Policy #90-004(R), 
Placement Prevention and Placement. For example, a foster placement a great 
distance from a child’s family and community may not “be conducive to” reuni-
fication. When determining which placement is in the child’s best interests, DSS 
must consider the extent to which the placement 

• is the least restrictive setting possible for the child; 

• is in close proximity to the child’s home and/or school; 

• permits frequent visits with the child’s family; 

• allows for siblings to be placed together; and 

• meets the child’s individual needs. 

110 C.M.R. § 7.101; DSS Policy #90-004(R), Placement Prevention and Place-
ment. The Department must take into account the child’s racial, ethnic, linguis-
tic, and cultural background. See Placement Policy. It must also consider the 
wishes of a mature child. See 110 C.M.R. § 7.101(1)(f); see also G.L. c. 119, § 1. 

When the Department places a child in foster care, it must ask the child’s parents 
the names of relatives or other kin who may be available to become a foster 
placement. 110 C.M.R. § 7.101(3). Within thirty days of the child’s removal, 
DCF must send written notice to those relatives or kin identified by the parents, 
explaining the process for applying to be a placement resource for the child. 

7–18 2nd Supplement 2012 



SERVICES, PLACEMENT AND VISITATION § 7.3 

110 C.M.R. § 7.101(4). Further, the Department also must begin an immediate 
search for other relatives or other adult persons who have played a significant 
positive role in the child’s life in order to determine whether placement of the 
child with that person would be in the best interests of the child. G.L. c. 119, 
§ 23(c); 110 C.M.R. § 7.101(3).  

If the child has siblings already in foster care, the Department must place the 
child with his siblings unless it is contrary to the child’s best interests. 
G.L. c. 119, § 23(c); 110 C.M.R. § 7.101(3). If the siblings are not placed to-
gether, DCF must make reasonable efforts to provide for sibling visitation. 110 
C.M.R. § 7.101(4). For more information, see discussion of sibling visitation at 
§ 7.4.3, below. 

The Department of Social Services must give priority to placement with kin if 
consistent with the child’s best interests. See 110 C.M.R. § 7.101(2)(a); Place-
ment Policy. If the child is not placed with kin, the service plan must indicate 
which relatives or extended family were considered and why those persons were 
rejected. See 110 C.M.R. § 7.101(8). Under DSS regulations, kin includes “per-
son(s) related either by blood, marriage or adoption . . . or a significant other 
adult to whom a child and the child’s parent(s) ascribe the role of family based 
on cultural and affectional ties or individual family values.” 110 C.M.R. § 18.04. 

With few exceptions, the Department’s regulations governing the approval of 
foster homes apply equally to foster parents who are strangers to the child and 
relatives who act as foster parents. See 110 C.M.R. §§ 7.100, 7.101–7.112. On 
occasion, DSS will refuse to place a child with a relative because the relative’s 
home does not have the required number of bedrooms or square feet per child. 
Another obstacle to relative placements is the Department’s CORI regulations. 
See 110 C.M.R. § 18.00 et seq. (See discussion below.) Counsel must be familiar 
with DSS requirements for approving foster homes and advise the client accord-
ingly regarding family members or friends interested in caring for the child. 

In recent years, the Department has made it a bit easier for kin to become foster 
parents. It now can waive the square footage requirement for kinship homes if 
the bedrooms provide at least thirty-five square feet per child (instead of the 
required fifty feet). 110 C.M.R. § 7.105(7). The Department also can waive the 
requirement that the foster parent be a U.S. citizen, legal permanent resident, or 
have some other indefinite legal status if the applicant is applying to be a child 
specific or kinship placement. 110 C.M.R. §§ 7.104(6); 7.105A, The CORI regu-
lations have specific waiver provisions just for kin. See 110 C.M.R. § 18.10(c). 
See discussion below regarding placement in homes where a household member 
has a criminal record. The Department also has eased the requirements for plac-
ing a child with kin on an emergency basis. 110 C.M.R. § 7.108(1). (Previously, 
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the applicant needed to meet all the requirements of 110 C.M.R. § 7.100(3) and 
(4) before any placement.)  

The Department cannot place a child with relatives in another state, unless the 
receiving state first conducts a home study and approves the placement. See In-
terstate Compact on the Placement of Children, G.L. c. 119, App. 2-1 et seq. 
This approval process can significantly delay the child’s placement. For a further 
discussion of the Interstate Compact, see Chapter 20, Permanency Planning. 

The Department’s regulations provide detailed requirements for approving the 
placement of a child in the home of a DCF employee. 110 C.M.R. § 7.106B, 
Such placements require the approval of the Deputy Commissioner for Field 
Operations, the general counsel and the Assistant Commissioner for Foster Care, 
Adoption, and Adolescent Services. 110 C.M.R. § 7.106B(4). 

Placement of a child in a residential program, including diagnostic placements, 
group homes, and independent living programs, requires prior approval of the 
DSS Regional Director. See DSS Policy #97-001, Community Residential Care. 
If appropriate, DSS may try to share the cost of the placement with other agen-
cies, such as the Department of Mental Health or the local school department. 
Any disputes over cost-sharing may delay the child’s placement. 

(a) Placement Preference Under the Indian Child Welfare Act 

In cases where the Indian Child Welfare Act applies, DSS must give preference 
in the following order when placing an “Indian child” in a foster or preadoptive 
home: 

• placement with a member of the child’s extended family (includ-
ing non-Indian family members); 

• placement with a foster home approved by the child’s tribe; 

• placement in an Indian foster home approved by a non-Indian 
agency; or 

• placement in an institution approved by an Indian tribe. 

25 U.S.C. § 1915(b). In addition, the child’s placement must be in the least re-
strictive, most family-like setting possible and in reasonable proximity to the 
child’s home. 25 U.S.C. § 1915(b). The Department may deviate from this pref-
erence list if the court finds good cause for doing so. 25 U.S.C. § 1915(b). Ex-
amples of “good cause” include the request of a parent or older child to depart 
from the placement preferences, a child with extraordinary physical or emo-
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tional needs, or if an appropriate family cannot be found after a diligent search. 
See Bureau of Indian Affairs Guidelines, 44 Fed. Reg. 67,584 (1979). The tribe 
may establish a different order of preference, which the agency must follow. 25 
U.S.C. § 1915(c). See Appendix A, Child Welfare Proceedings Under the Indian 
Child Welfare Act. 

(b) Placement in Homes Where a Household Member 
Has a Criminal Record 

When someone applies to be a foster or preadoptive parent, DSS must conduct a 
criminal offender record information (CORI) investigation of the applicant and 
all household members fourteen years or older. See 110 C.M.R. §§ 18.07(5), 
18.08(2). “Household member” is broadly defined to include anyone who lives 
or spends substantial time in the home. See 110 C.M.R. § 18.04 (Definitions). 
This includes noncustodial parents who visit the home, relatives, paramours, 
others who stay overnight, and regular babysitters. 110 C.M.R. § 18.04 (Defini-
tions). A CORI investigation must also be conducted during the annual reas-
sessment of the home. See 110 C.M.R. § 18.08(2)(b). 

The Department’s regulations create two classes of offenses, discretionary dis-
qualifications and lifetime presumptive disqualifications. 110 C.M.R. §§ 18.04 
(Definitions), 18.16 (Tables A–C). If a prospective foster or preadoptive parent 
has been charged with or convicted of a discretionary disqualification (Table B 
or C), DSS may still place the child in the home if it determines that the person 
does not pose an unacceptable risk of harm to the child. See 110 C.M.R. 
§ 18.11(1). In making its determination, DSS must consider the date of the con-
viction, the person’s age at the time, the seriousness and specific circumstances, 
the number of offenses, any relevant evidence of rehabilitation, and any other 
relevant information. 110 C.M.R. § 18.11(1). 

If a prospective foster or preadoptive parent has been charged with or convicted 
of a lifetime presumptive disqualification (Table A), he or she must first satisfy 
the waiver provisions of 110 C.M.R. § 18.10. See 110 C.M.R. § 18.10(1). Hav-
ing done so, the person is treated as having a discretionary disqualification and 
must also meet the requirements of § 18.11. 

To satisfy the waiver requirements of § 18.10, a person with a lifetime presump-
tive disqualification must obtain a statement in writing from the person’s “crimi-
nal justice official” that the person does not pose an unacceptable risk of harm to 
the child. See 110 C.M.R. § 18.10(a)(1). The criminal justice official is the pro-
fessional with the most recent supervisory responsibility over the person: a pro-
bation officer, a parole officer, or a superintendent at the correctional facility. 
See 110 C.M.R. § 18.04. If the criminal justice official is unavailable or has insuf-
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ficient information, the person may request DSS to arrange for an assessment by 
a “qualified mental health professional” who must conclude that the person does 
not pose an unacceptable risk of harm to the child. See 110 C.M.R. §§ 18.10(a)(2), 
18.04 (Definitions). The Department must pay for the assessment. See 110 
C.M.R. § 18.10(a)(2). 

The regulations provide an alternate waiver procedure for lifetime presumptive 
disqualifications if the proposed caretaker is the child’s “kin” and if the DSS 
commissioner, deputy commissioner for field operations, and general counsel 
determine that the placement is in the child’s best interests. See 110 C.M.R. 
§ 18.10(c). Kin includes relatives by blood, marriage or adoption, and any other 
significant adult who the child and parents consider to be family. See 110 
C.M.R. § 18.04. 

To approve a kinship placement under this alternate procedure, DSS must find that 

• the foster or preadoptive parent or household member does not 
present a risk of harm to the child; 

• the conviction did not involve a crime against a child; 

• the foster or preadoptive parent has a preexisting relationship and 
bond with the child; and 

• the person agrees to an assessment by a qualified mental health 
professional within thirty days of placement. 

See 110 C.M.R. § 18.11(9). In addition, DSS must find that the placement is in 
the child’s best interests, despite the existence of the criminal conviction. 110 
C.M.R. § 18.11(9). In determining best interests, DSS must consider the factors 
enumerated above for discretionary disqualifications (e.g., age at time of of-
fense, seriousness, evidence of rehabilitation, etc.). 110 C.M.R. §§ 18.11(9), 
18.11(1). Because the person must still submit to a mental health assessment, the 
primary benefit of this alternate waiver procedure is that it allows the child to be 
placed (or remain) in the home pending completion of the evaluation. 

Finally, in reviewing any misdemeanor offense (regardless of whether the of-
fense is listed in 110 C.M.R. § 18.16), DSS must consider: the date of the of-
fense; the seriousness and specific circumstances; the number of offenses; the 
findings and recommendations of the family resource worker; personal or em-
ployment references; the child’s current and future needs; reports or recommen-
dations from the probation or parole officer; the police report; and discussions 
with the child, unless that would be inappropriate. See G.L. c. 119, § 26A; 
G.L. c. 210, §§ 3B, 18.10(3)(b), 18.11(10). 
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§ 7.3.2 Challenging DSS Placement Decisions 

If a child or parent disagrees with DSS’s choice of placement, counsel has a 
number of avenues available. As with disagreements over other aspects of the 
service plan, counsel may address the matter first with the social worker or the 
supervisor, and then, if necessary, with the assistant program manager or the 
area director. In addition, counsel may challenge the placement decision at the 
biannual foster care review. 

A child may request a fair hearing if DSS terminates a service or if it failed to 
follow its own regulations resulting in substantial prejudice to the child. See 110 
C.M.R. § 10.06(3). In addition, foster or preadoptive parents may request a fair 
hearing if DSS fails to approve the home or, under certain circumstances, if DSS 
removes a child from their home. See 110 C.M.R. § 10.06(4)–(5). If the Depart-
ment’s action is not covered by a fair hearing, a party may file a grievance. See 
110 C.M.R. §§ 10.37–10.39. Fair hearings and grievances are discussed in detail 
in Chapter 6, The DSS Administrative Process. 

If the child or parent wishes the child to be placed with a relative or another spe-
cific person, and DSS will not agree, counsel can file a motion asking the court 
to rescind its order of custody to DSS and give temporary custody directly to 
that person. Although placement decisions fall within the discretion of the De-
partment, custodial decisions are within the court’s purview. See Care and Pro-
tection of Manuel, 428 Mass. 527, 534 (1998). This may be the best approach in 
situations where DSS regulations prevent it from approving the proposed care-
taker as a foster parent. In some cases, DSS may not mount any serious challenge 
to counsel’s motion. 

Practice Note 
Some judges refuse to consider motions for change of custody prior 
to trial because there is no explicit statutory provision permitting it. 
Chapter 119 expressly permits the Juvenile Court to give temporary 
custody directly to an individual at the time of the seventy-two–hour 
hearing and also following a hearing on the merits. See G.L. c. 119, 
§§ 24, 26. However, Chapter 119 does not explicitly authorize the 
court in a care and protection case to transfer temporary custody 
from DSS to an individual during the period between the seventy-
two–hour hearing and the trial. Counsel seeking a change of cus-
tody should argue that the court has equitable authority to enter or-
ders in the best interests of the child. See, e.g., Adoption of Vito, 
431 Mass. 550, 557–58 (2000). Alternatively, the proposed care-
taker may file a guardianship petition in the Juvenile Court along 
with a motion for temporary guardianship. See G.L. c. 201, § 1. See 
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Chapter 19, Collateral Family Law Proceedings in the Juvenile Court 
and the Probate and Family Court, for a further discussion of 
guardianship petitions. 

Counsel should be aware that if the court gives temporary custody to the pro-
posed caretaker, the custodian will not receive foster care payments and DSS 
may be less forthcoming in providing services to the parents and children. In addi-
tion, the temporary custodian will have authority to make custodial decisions, in-
cluding decisions about visitation. For a further discussion about the practical 
differences between an award of custody to a relative and a foster care place-
ment with the relative, see Chapter 3, Initiation of Care and Protection Proceed-
ings. 

Finally, a child or parent can challenge DSS’s placement decision by filing an 
abuse of discretion motion. If DSS plans to move the child to a new placement, 
counsel should also file a motion for a temporary restraining order to enjoin 
DSS from moving the child pending the hearing on the abuse of discretion mo-
tion. See In re: Care and Protection, No. SJ-95-390 (Mass. Aug. 23, 1995). A 
copy of the decision is included at the end of this chapter as Exhibit 7D. 

§ 7.4 VISITATION 

§ 7.4.1 Introduction 

There is perhaps no issue more important to the outcome of a care and protec-
tion case than that of visitation. The type, setting, frequency, duration, and qual-
ity of visits will significantly impact the relationship between parents, children, 
and other family members. Frequent and consistent visitation helps to reduce the 
trauma to the child caused by removal and to maintain family bonds strained by 
prolonged separation. It improves the chances of reunification and enables a 
more natural transition when a child is returned home. For newborn and young 
children in foster care, frequent visits of shorter duration are preferable to less 
frequent, longer visits. Because the court will consider the child’s relationships 
with his or her parents and with his or her substitute caretakers in determining 
whether to terminate parental rights, the quantity and quality of contact between 
the parent and child can greatly affect the outcome of the case. See, e.g., Adoption 
of Rhona, 57 Mass. App. Ct. 479, 490 (2003). 

Parents have a right to visit with their children absent a finding by clear and con-
vincing evidence that visits would be harmful to the child or to the public inter-
est. See G.L. c. 119, § 35; Custody of a Minor (No. 2), 392 Mass. 719, 725–26 
(1984); Adoption of Rhona, 57 Mass. App. Ct. 479, 488–89 (2003). Children, 
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too, have an interest in maintaining a relationship with their parents. See, e.g., 
Care and Protection of Robert, 408 Mass. 52, 59–60 (1990). In addition, in care 
and protection cases, siblings separated by foster care or adoption have a right to 
visit with each other. See G.L. c. 119, § 26; Adoption of Galvin, 55 
Mass. App. Ct. 912, 913–14 (2002). The right of grandparents to visit with chil-
dren in DSS custody is similarly protected. See G.L. c. 119, §§ 23(C), 26(5). 
Finally, the court may order visits between the child and a “de facto parent” if 
found to be in the child’s best interest. See Youmans v. Ramos, 429 Mass. 774, 
781–82 (1999); E.N.O v. L.M.M., 429 Mass. 824, 828 (1999). 

Practice Note 

Why Visits Are Important 

Maintaining Family Relationships. The best way to promote children’s 
emotional attachments to their parents and siblings is through visits. 

Improving Children’s Well-Being. Frequent and regular visits reduce 
children’s negative feelings about separation and verify for children 
that they are still wanted. 

Offering Parents Hope and Reassurance. Visits help parents feel 
less hopeless and powerless. They offer parents an opportunity to 
supervise and make decisions about their children’s lives. The con-
tact can reassure parents that they are important to their children. 

Providing Parents with Opportunities to Improve Parenting. Parents 
can use visits to demonstrate they are learning and changing, and to 
practice skills learned in parenting and therapy sessions. 

Helping Families Deal with Reality. Visits help parents and children 
to have more realistic expectations about each other and to overcome 
overly negative images. 

Assess Reunification as a Goal. Visits provide an opportunity for 
caseworkers to observe family interactions and to assess whether 
reunification is a realistic goal. 

Providing a Transition to Reunification. Visits that increase in fre-
quency and duration provide a good transition to eventual reunification. 

Helping Families Deal with Changing Relationships. When reunifica-
tion is not possible, visits are important to help children understand 
why they cannot return home, and to provide parents and children 
an opportunity to say goodbye. 

Chiancone, Janet, “Visitation: What Lawyers Should Know” in What I 
Wish I’d Learned in Law School: Social Science Research for Chil-
dren’s Attorneys (ABA 1997). 
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§ 7.4.2 Parent-Child Visitation 

In most cases, counsel for parents and children will need to aggressively advo-
cate for visitation and pursue all available avenues of recourse when visitation is 
restricted or fails to promote the family’s goal. Counsel should address visitation 
issues as early in the case as possible, preferably at the seventy-two–hour hear-
ing. If the seventy-two–hour hearing is delayed, counsel may need to advocate 
for a liberal visitation schedule even before the hearing has concluded. 

The Department’s regulations require it to “plan and promote regular and fre-
quent visitation between children . . . their parents, and/or siblings” and to for-
mulate a family visitation schedule dictated by the child’s needs and the goal of 
the service plan. See 110 C.M.R. § 7.128; DSS Policy #86-011, Ongoing Case-
work. The policy further provides that “child-family visitation” should, in most 
cases, occur as frequently as once a week or once every other week and should 
not be less frequent than once a month. 110 C.M.R. § 7.128; DSS Policy #86-
011, Ongoing Casework. A schedule restricting visitation to less than monthly 
requires the approval of the DSS social worker’s supervisor. 110 C.M.R. 
§ 7.128; DSS Policy #86-011, Ongoing Casework. If parents are separated or 
divorced, both parents should be offered the opportunity for at least monthly 
contact with the child, unless a court has entered orders to the contrary. 110 
C.M.R. § 7.128; DSS Policy #86-011, Ongoing Casework. Incarcerated parents 
must also be provided visitation with their children. See 110 C.M.R. § 1.10. 

Even when the family’s goal is reunification, the visitation plan offered by DSS 
is typically inadequate to ensure frequent and meaningful contact. Social work-
ers are not always available to supervise or to assist with transportation to visits, 
and DSS often resists efforts to allow extended family members or other neutral 
parties to assist. The Department’s policy establishing the “minimum standard” 
of at least bimonthly or monthly visitation often becomes the default visitation 
schedule. 

When visitation does not go well, DSS will often use the unsuccessful visits as 
evidence at trial that termination of parental rights is in a child’s best interest. 
See G.L. c. 210, §§ 3(c) (iii), (x). For example, a parent may “no show” or cancel 
frequently, the parent and child may not interact well, or the child may cry the 
entire duration of the visit. It is important for counsel to be aware of facts that 
compromise successful visitation and to work with the client to advocate for 
change. A parent may cancel frequently because of employment or other obliga-
tions or because the parent does not have reliable transportation. Sometimes, 
DSS does not establish a set visitation schedule, but instead expects the parent to 
call the day before to confirm the time. In that case, counsel should assist the 
client in negotiating with DSS for a consistent visitation schedule. 
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Similarly, a child may have difficulty interacting with the parent because the 
setting is uncomfortable or the visit takes place in a room without age appropri-
ate toys and objects that promote interaction. In these circumstances, counsel 
should insist upon changes to ensure the best quality of visits. Child’s counsel 
must periodically check with the child to see how visits are going and to deter-
mine whether the current visitation plan meets the child’s needs. Depending on 
the child’s position, counsel should not hesitate to seek more or less frequent 
visitation. In cases involving allegations of physical or sexual abuse, counsel 
should ensure the child is comfortable with the visits and that appropriate super-
vision is provided. 

An often overlooked right, subsidiary to visitation, is the family’s right to main-
tain contact other than through visits. The Department’s policy provides that in 
drafting a service plan, the social worker is supposed to discuss “the specific 
schedule for visitation and other forms of contact (e.g., phone calls, letters) that 
will occur between the child(ren), her/his parent(s) and any sibling(s).” DSS 
Policy 97-003, Service Planning and Referral (emphasis added). Allowing tele-
phone and written contact (including e-mail) between parents and children can 
supplement in-person visits and further help to maintain the parent-child rela-
tionship. In addition, parents and children may have additional contact if the 
parent can attend the child’s doctor or therapy appointments, school conferences, 
or other activities. 

(a) Termination of Visitation 

The Department of Social Services may not terminate visitation without prior 
judicial approval. See Custody of a Minor (No. 2), 392 Mass. 719, 725–26 
(1984); Adoption of Rhona, 57 Mass. App. Ct. 479, 488–89 (2003); 110 C.M.R 
§ 7.128. In order to terminate visitation the trial judge, “must make specific find-
ings demonstrating that parental visits will harm the child or the public welfare.” 
Custody of a Minor (No.2), 392 Mass. at 726. The party seeking to terminate 
visits must prove by clear and convincing evidence that the visits are harmful. 
See Care & Protection of Ian, 46 Mass. App. Ct. 615, 620 (1999); Custody of a 
Minor (No. 2), 22 Mass. App. Ct. 91, 93 (1986). See Exhibit 7E, Child’s Motion 
to Terminate Visits. If DSS terminates visits without first obtaining a court order, 
and the parent or child objects, counsel should immediately file a motion for a 
temporary restraining order. See Exhibit 7F, Motion to Enjoin DSS from Termi-
nating Visits. 

Practice Note 
Sometimes, DSS unilaterally terminates visits by citing its policy 
permitting “a suspension” of visitation for up to six weeks without 
court approval “to protect the child or another family member.” See 
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Ongoing Casework Policy. However, the case law does not recog-
nize a “suspension” of visitation. Counsel opposing this action 
should file a motion for a temporary restraining order arguing that 
DSS’s action amounts to an unlawful termination of visitation without 
court approval. 

If DSS has never provided visits, for example, for an incarcerated parent, counsel 
should file a motion to compel visits. See Exhibit 7G, Incarcerated Father’s Motion 
for Visits. 

A parent’s right to visit continues even after adjudication in a care and protection 
case. See Custody of a Minor (No. 2), 22 Mass. App. Ct. 91, 93 (1986); Care and 
Protection of Ian, 46 Mass. App. Ct. 615, 620 (1999). However, this right ends if 
the court terminates parental rights. See Adoption of Helen, 429 Mass. 856, 862–
63 (1999); see also 110 C.M.R. § 7.128. Posttermination visitation is governed 
by the best interests standard. 110 C.M.R. § 7.128. See Chapter 14, The Adjudi-
cation and Disposition of Care and Protection and Termination of Parental 
Rights Proceedings, for a discussion of posttermination and postadoption contact 
orders. 

(b) Other Visitation Disputes 

Often disputes arise over the conditions of visitation. A parent or child may re-
quest more frequent or longer visits or that the visits be unsupervised or take 
place over night in the parent’s home. A parent may request that visits occur on a 
different day or time because of work or other responsibilities or may prefer the 
visits occur at a more convenient location. 

In the Probate and Family Court, the law is clear that a judge may order a spe-
cific visitation schedule. See G.L. c. 119, § 35. Section 35 provides that the “pro-
bate court . . . may . . . permit the parent . . . to visit the child at such times and 
under such conditions as the court orders. . . .” Less clear-cut is the Juvenile 
Court’s authority to specify the frequency or conditions of visits. The Depart-
ment (or a child aligned with DSS) will argue that G.L. c. 119, § 21 grants DSS 
authority to “control visits to the child,” and that the custodial powers granted 
under § 21 may be reviewed by the court only for error of law or abuse of dis-
cretion. See Care and Protection of Isaac, 419 Mass. 602, 611 (1995); Care and 
Protection of Jeremy, 419 Mass. 615, 618 (1995). 

However, parents and children may argue that a series of appellate decisions has 
extended the reach of § 35 to the Juvenile Court by repeatedly relying on that 
section to affirm the parent’s visitation rights in care and protection cases. In 
Custody of a Minor (No. 2), 392 Mass. 719, 725–26 (1984), a care and protection 
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case filed in the District Court, the Supreme Judicial Court held that DSS’s 
power to control visits under § 21 “is modified . . . by G.L. c. 119, § 35 . . . , 
which gives the parents the right to visit with their children. . . . ” See also Adop-
tion of Rhona, 57 Mass. App. Ct. 479, 488, 489 (2003) (citing G.L. c. 119, § 35 
in discussing parents’ rights to visit with their children during a pending care and 
protection case); Adoption of Gwendolyn, 29 Mass. App. Ct. 130, 134 n.3 (1990) 
(recognizing a parent’s rights under G.L. c. 119, § 35 after DSS awarded custody 
in a care and protection case). Further, the rights conferred by § 35 include the 
parent’s right to “petition” the court for an order “to permit the parent . . . to visit 
the child at such times and under such conditions as the court orders . . . .” Fi-
nally, counsel can argue that due process requires that parents receive similar 
relief regardless of which court they are in. See Custody of Lori, 444 Mass. 316, 
321–22 (2005). Until this issue is finally decided, counsel should argue in the 
alternative that the Department’s plan of visitation is an abuse of discretion. Sev-
eral sample motions concerning scheduling, transportation, and supervision of 
visitation are included at Exhibits 7H, 7I, and 7J. See also discussion of abuse 
of discretion motions, below. 

Sometimes, DSS’s visitation schedule, or preconditions to visitation, may amount 
to a de facto termination of visitation. For example: 

• if the location for the visit is far from the parent’s home and the 
parent has no reasonable way to get to the visit; 

• if a parent can not attend visitation on the scheduled date or time 
because of work or other responsibilities; or 

• if DSS requires a parent to successfully complete a program, such 
as substance abuse treatment or batterers treatment, before allowing 
visits. 

In these situations, counsel should bring the matter to the court’s attention and 
argue that the court should apply the same standard used for terminating visits. 

§ 7.4.3 Sibling Visitation 

The separation of siblings in foster care can be as traumatizing to a child as his 
or her separation from a parent. Young children often share an attachment to an 
older sibling and the separation for both children can be a devastating loss with 
lifelong repercussions. “It is well recognized that the love and affection of a 
brother and a sister . . . is important in the lives of both of them and to deprive 
them of the association ordinarily would not be to their best interests[.]” Care 
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and Protection of Three Minors, 392 Mass. 704, 715 (1984) (quotation omitted); 
see also Adoption of Hugo, 428 Mass. 219, 231 (1998). 

In care and protection cases, the decision whether or not to allow sibling visita-
tion and how to implement it rests squarely with the Juvenile Court. See Adop-
tion of Galvin, 55 Mass. App. Ct. 912, 913–14 (2002). Under G.L. c. 119, § 26, 
the court, “whenever reasonable and practical, and based upon a determination 
of the best interests of the child,” shall provide for visitation between siblings 
who are separated through adoption or long- or short-term placements in foster 
care. The court can order DSS to arrange and monitor the visits. Adoption of 
Galvin, 55 Mass. App. Ct. at 913–14. 

Practice Note 
There is no statutory right to sibling visits for children placed in DSS 
custody by the Probate and Family Court under G.L. c. 119, § 23(C). 
However, counsel may argue that the Probate and Family Court has 
equitable authority to order sibling visitation. See, e.g., Adoption of 
Vito, 431 Mass. 550, 557–58 (2000). Further, counsel may argue 
that due process requires that children receive similar relief regard-
less of which court they are in. See Custody of Lori, 444 Mass. 316, 
321–22 (2005). 

The statute expressly provides that children twelve and older may request sib-
ling visitation. See G.L. c. 119, § 26. Counsel should not hesitate to file a motion 
for sibling visits on behalf of children under twelve. A child may request visita-
tion with a sibling at any time, before or after adjudication, and even after a sib-
ling has been adopted. See Adoption of Pierce, 58 Mass. App. Ct. 342, 345 
(2003). If conflicts emerge among the siblings over visitation, counsel should 
move to withdraw and request new counsel for one or more of the siblings as 
appropriate. Adoption of Pierce, 58 Mass. App. Ct. at 346 n.7. See Chapter 23, 
Special Considerations in Representing Children, for a further discussion of con-
flicts. 

The sibling visitation statute further provides that the court may order the in-
volvement of extended family members and “other parties who are relevant to 
the preservation of sibling relationships and visitation rights.” See G.L. c. 119, 
§ 26. The Department rarely allows extended family members or friends of the 
family to participate in or to facilitate visitation, instead insisting that its workers 
schedule and supervise visits. Allowing the involvement of family and friends 
increases the opportunity for siblings to maintain frequent and lengthier visits 
thereby promoting the bond and attachment between siblings. Foster parents 
may also arrange visits between siblings without the involvement of DSS. 
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A child seeking sibling visits does not have an absolute right to an evidentiary 
hearing. See Adoption of Pierce, 58 Mass. App. Ct. 342, 348 (2003). Whether to 
grant a hearing is within the discretion of the Trial Court. Adoption of Pierce, 58 
Mass. App. Ct. at 348. Therefore, counsel must accompany the motion with de-
tailed affidavits and other documents demonstrating that visits are in the child’s 
best interest. A sample motion is included at Exhibit 7K. 

§ 7.4.4 Visits with Grandparents and Others 

A child in DSS custody retains the right to visit with a grandparent, provided 
such visitation is not contrary to the child’s best interest. See G.L. c. 119, 
§§ 23(C), 26(5). This right, as is the right of sibling visitation, is within the 
court’s authority to order and not subject to court review of agency action under 
the abuse of discretion standard. The mere relationship of a grandparent to a 
parent suspected of abuse or neglect is not in itself grounds to require restrictive 
or supervised visits. If there are no safety concerns, counsel should argue that 
the child be allowed to have unsupervised or overnight visits with the grandparent. 
A motion for grandparent visitation is included at Exhibit 7L. 

Counsel may also advocate for the child to visit with other adults with whom he 
or she has a close relationship. This could include an aunt or uncle, a parent’s 
live-in partner, or even a former foster parent. Although G.L. c. 119, § 21 gives 
DSS the right to control visits, the Supreme Judicial Court has held that a judge 
may rely on its equitable authority to order visits between a child and an adult 
who has acted as the child’s de facto parent. See Youmans v. Ramos, 429 Mass. 
774, 782–83 (1999); E.N.O. v. L.M.M., 429 Mass. 824, 830–31 (1999). 

§ 7.5 THE ABUSE OF DISCRETION STANDARD 

The Department of Social Services is an administrative agency whose functions 
are governed by the executive branch of government. As such, a court is limited 
in its authority to order the agency how to carry out its duties, lest it violate prin-
ciples of separation of powers. “In the government of this common-
wealth . . . the judicial [branch] shall never exercise the legislative and executive 
powers. . . . ” Article 30, Massachusetts Declaration of Rights. “A court . . . may 
not properly exercise the functions of the executive branch of State govern-
ment.” In re McKnight, 406 Mass. 787, 792 (1990) (citations omitted). Thus, a 
judge can only order an administrative agency to do what it has a legal obliga-
tion to do, but he or she cannot tell the agency how to fulfill that obligation if it 
has discretion in how to do so. See Attorney General v. Sheriff of Suffolk County, 
394 Mass. 624, 629–30 (1985). “Only when, at the time a judicial order is en-
tered, there is but one way in which that obligation may properly be fulfilled, is 
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a judge warranted in telling a public agency precisely how it must fulfill its legal 
obligation.” In re McKnight, 406 Mass. at 792 (citations omitted). 

§ 7.5.1 Isaac and Jeremy 

In 1995, the Supreme Judicial Court decided two cases addressing the ability of 
the courts to order DSS to provide specific placements for children committed to 
DSS custody. In Care and Protection of Isaac, 419 Mass. 602 (1995), the court 
was asked to decide whether a juvenile court judge had the authority to order 
DSS to provide a specific residential placement and staffing level to a child who 
had been adjudicated in need of care and protection and committed to the per-
manent custody of DSS. Care and Protection of Jeremy, 419 Mass. 616 (1995), 
posed the same issue, except that Jeremy was in DSS’s temporary custody prior 
to an adjudication. In both cases, the Supreme Judicial Court held that when 
DSS is granted custody of a child, “decisions related to normal incidents of cus-
tody” are within DSS’s discretion. Care and Protection of Isaac, 419 Mass. at 
609; see also Care and Protection of Jeremy, 419 Mass. at 620. The court stated 
that 

[a] judge in a care and protection proceeding, faced 
with a parental (or a guardian’s) challenge to a custo-
dial decision of the department, should review the 
department’s action, based on the evidence before the 
judge, including evidence and information at any pri-
or hearings, for legal error or abuse of discretion 
and, if there is error under this standard, order the de-
partment to act in accord with applicable statutory 
and regulatory imperatives. 

Care and Protection of Isaac, 419 Mass. at 611 (citations omitted; emphasis 
added). 

§ 7.5.2 Scope of the Isaac and Jeremy Decisions 

Since the Isaac and Jeremy decisions, there has been considerable disagreement 
regarding the scope and application of the cases. Counsel for parents and chil-
dren often want to limit the holdings to their facts in order to avoid the abuse of 
discretion standard of review. Conversely, DSS frequently cites Isaac and Jer-
emy as a defense to any attempts to have the court order it to do something it 
does not wish to do. But the cases do not support such a broad interpretation. 
Isaac and Jeremy involved challenges to DSS’s authority to make decisions re-
lating to the “normal incidents of custody” as defined in G.L. c. 119, § 21. Those 
include the authority 
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• to determine the child’s place of abode, medical care, and education; 

• to control visits to the child; and 

• to consent to enlistments, marriages, and other contracts otherwise 
requiring parental consent. 

See G.L. c. 119, § 21. However, not all custodial decisions are within DSS’s sole 
discretion. As discussed above, the court and not DSS is empowered to make 
decisions regarding sibling visitation. See G.L. c. 119, § 26(5); Adoption of 
Galvin, 55 Mass. App. Ct. 912, 913–14 (2002). Similarly, only the court may 
terminate parent-child visits. See, e.g., Custody of a Minor (No. 2), 392 Mass. 
719, 725–26 (1984); see also Care and Protection of Jeremy, 419 Mass. 615, 
620 n.7 (1995). In addition, only the court can make decisions concerning the 
provision of extraordinary medical treatment to a child in DSS custody. See 110 
C.M.R. § 11.01. Further, federal law prohibits DSS from making decisions re-
garding special education. See 20 U.S.C. § 1415(b)(2). 

One question is whether and how the Isaac and Jeremy cases apply to DSS’s 
decisions regarding the provision of services to children and parents. Decisions 
about which services to provide parents certainly do not fall within the “normal 
incidents of custody.” However, the Supreme Judicial Court acknowledged in 
Isaac, that the “coordination of the provision of services financed by [a social 
services agency] . . . [is an] executive function[ ]” and that it is within the agency’s 
responsibilities to “allocat[e] scarce resources among myriads of competing re-
quirements. . . .” See Care and Protection of Isaac, 419 Mass. 602, 611 (1995) 
(citations omitted); see also In re McKnight, 406 Mass. 787, 798–99 (1990). 

On the other hand, a court can order DSS to fulfill its statutory and regulatory 
duties. In re McKnight, 406 Mass 787, 792 (1990). Further, “[i]t is . . . for a 
court to decide what those obligations are when a litigated question is presented 
to it concerning the scope of those obligations.” In re McKnight, 406 Mass. at 
798. Given statutory mandates for DSS to provide services to reunify families, a 
judge should be able to order DSS to provide services that DSS has required the 
parent to participate in as a prerequisite to family reunification. In addition, the 
legislature has authorized the court to determine whether or not DSS has made 
reasonable efforts to reunify the family. See G.L. c. 119, §§ 29B, 29C. These 
statutes require the court to determine the minimum level of services necessary 
for DSS to satisfy the reasonable efforts requirement and meet its statutory duty. 
Having defined DSS’s legal obligation with respect to an individual family, the 
court must have the power to order DSS to fulfill that obligation. See In re 
McKnight, 406 Mass. at 798–99. For example, if the court determines that DSS 
did not meet its statutory obligation to make reasonable efforts because it failed 
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to assist the parent in obtaining housing, under McKnight, the court should have 
authority to order DSS to provide the parent with assistance in obtaining housing. 

Another often litigated issue is the extent to which Isaac and Jeremy apply to 
disputes about the type and frequency of visits. This issue is discussed above in 
the section on parent-child visitation. 

Finally, counsel may try to avoid the abuse of discretion standard by arguing that 
given the particular circumstances of the case, there is only one way for DSS to 
fulfill its legal obligations and, therefore, the court can enter a specific order 
against DSS. See Attorney General v. Sheriff of Suffolk County, 394 Mass. 624, 
629–30 (1985). In Sheriff of Suffolk County, the Supreme Judicial Court held 
that there was only one way for the city to build a jail and that was according to 
a seventeen-story plan, rather than a thirteen-story rehab favored by the city, and 
therefore the trial court could order the city to build the seventeen-story jail. 
Attorney General v. Sheriff of Suffolk County, 394 Mass. at 629–30. In a care and 
protection case where a parent requires a specific, specialized service, such as a 
parenting class taught by a Cambodian speaking instructor, the judge should 
have authority to order DSS to provide that service. 

§ 7.5.3 Applying the Abuse of Discretion Standard 

When reviewing a discretionary administrative decision, “the appropriate stan-
dard of [judicial] review is error of law or abuse of discretion, as measured by 
the arbitrary or capricious test.” See Care and Protection of Isaac, 419 Mass. 
602, 610 (1995) (citation omitted). In Isaac, the Supreme Judicial Court stated 
that in reviewing a DSS decision, “. . . a judge should consider, among other 
factors, whether it interferes unduly with the goal of reuniting a child with his 
biological parents, . . . whether appropriate consideration has been given to 
maintaining connections among siblings and other family members, and whether 
the department has complied with its own regulations. . . .” Care and Protection 
of Isaac, 419 Mass. at 614 (citations omitted). 

An agency decision is “arbitrary and capricious” if it “lacks any rational expla-
nation that reasonable persons might support.” Doe v. Supt. of Schools of 
Stoughton, 437 Mass. 1, 6 (2002) (quotations omitted). A decision is not arbi-
trary and capricious if “reasonable minds could differ on the proper outcome.” 
Doe v. Supt. of Schools of Stoughton, 437 Mass. at 6 (internal quotations omit-
ted). Counsel may show the Department’s actions are arbitrary and capricious if 
a client received unfair or disparate treatment because of personal animus, cul-
tural or racial bias, or because of worker incompetence or laziness. Some exam-
ples of where the court might find DSS has acted in an arbitrary and capricious 
manner include 
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• failing to make a timely referral for a home study under the Inter-
state Compact when the child’s permanency goal is placement 
with an out-of-state relative; 

• refusing to bring a child in for a paternity test in a case where the 
father’s paternity is disputed; 

• requiring a parent to submit to drug testing where there is no evi-
dence the parent has a problem with drugs or alcohol; or 

• prohibiting a parent whose primary language is not English from 
speaking to the child in his or her native language during super-
vised visits. 

Counsel may also show that DSS abused its discretion if it commits an error of 
law. Most often this occurs when DSS fails to comply with Chapter 119 or its 
own regulations, policies, or procedures. For example: 

• failing to prepare a service plan for the family (G.L. c. 119, § 29); 

• refusing to hold meetings in prison with an incarcerated father 
(110 C.M.R. § 1.10); 

• failing to provide services in the language understood by the client 
(110 C.M.R. § 1.06); or 

• refusing to consider placing the child with a relative (110 C.M.R. 
§ 7.101). 

The Department’s actions or inactions may also violate the federal or state con-
stitution or other state or federal statutes. For example, a service plan that fails to 
accommodate a parent’s disability may violate laws protecting disabled indi-
viduals. Or a plan that conditions the provision of services on the parent signing 
releases may violate state or federal confidentiality laws. There are also federal 
statutes and regulations specific to child welfare cases that may provide fertile 
grounds for challenging DSS decisions in a particular case, such as the Adoption 
and Safe Families Act, the Foster Care Independence Act, the Child Abuse Pre-
vention and Treatment Act, and the Multi-Ethnic Placement Act. 

When challenging DSS’s failure to provide a service to a parent or a particular 
type of placement for a child, DSS will often respond by stating that the particu-
lar service is not available in the area or that it does not have a contract with a 
provider for that service or that there is a long waiting list for the service. This 
“lack of resource” defense is particularly hard to challenge. Nevertheless, counsel 
should argue it is an abuse of discretion if a client meets the eligibility requirements 
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for a particular service, such as homemaker services, see 110 C.M.R. § 7.021, 
and the service is available from a local provider, but the DSS office has no con-
tracts for that service and thus refuses to provide the service. Or if a child needs 
a certain type of placement that is available only in another part of the state, 
counsel may argue it is an abuse of discretion for DSS to refuse to place the 
child simply because another DSS office holds the contract for that placement. 

§ 7.5.4 The Abuse of Discretion Hearing 

The form and procedure of an abuse of discretion (AOD) hearing varies among 
courts and counties, some treating the hearing as though it were a motion, others 
as though it were a trial. An AOD proceeding begins with the filing of a detailed 
motion alleging the facts and the legal grounds on which it is based, along with 
an affidavit. See Mass. R. Juv. Ct. 5(B). Some courts require counsel to file a 
separate motion requesting an evidentiary hearing. The initial hearing deter-
mines whether the moving party is entitled to a full hearing on the merits. It may 
also serve as a pretrial hearing for the trial judge to streamline the issues and 
make decisions about evidence, witnesses, and the length and form of the hearing. 

Counsel preparing an AOD motion should cite all relevant statutes, regulations, 
and DSS policies and procedures that support the motion. If there is no applica-
ble statute, regulation, or policy, counsel should allege facts that demonstrate 
DSS employed unreasonable, irrational, arbitrary, or capricious judgment in 
making a discretionary decision. The motion should include a statement of facts 
with references to attached exhibits, stipulations, or pleadings which support the 
allegations. At a minimum, the motion should be supported by affidavits of the 
client and relevant witnesses. Filing a specific, thorough, and well-supported 
AOD motion can help persuade a court that the matter deserves an evidentiary 
hearing. A well-drafted motion may also assist in settling the matter without a 
hearing. If the motion is unsuccessful, but detailed and specific, it may preserve 
an issue for later appeal. Several sample AOD motions relating to services and 
placement are included at Exhibits 7N-7O. If the court fails to grant a hearing 
on the motion, counsel should consider whether to seek interlocutory relief. See 
Chapter 12, Interlocutory Relief. 

Practice Note 
The Department may try to argue that the court has no authority to 
entertain an abuse of discretion motion if the child is in the tempo-
rary custody of a qualified adult under G.L. c. 119, §§ 24 and 26(2) 
and not in the custody of DSS. Although Jeremy and Isaac con-
cerned judicial review of DSS’s custodial decisions under G.L. c. 119, 
§ 21, there is nothing in those cases that would prevent the court 
from reviewing other types of decisions by DSS under other portions 
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of Chapter 119. Thus, counsel may challenge DSS’s provision of 
services (or lack thereof) under G.L. c. 119, § 1 (requiring DSS to 
support families), or under G.L. c. 119, § 29 (obligation to provide a 
service plan), as well as under the Department’s regulations. 

If the AOD motion seeks to prevent DSS from taking certain actions, counsel 
should consider filing a motion for a temporary restraining order to preserve the 
status quo pending the court’s decision on the AOD motion. For example, if 
DSS plans to move a child to a new placement contrary to the child’s wishes, 
child’s counsel should file an emergency motion to enjoin DSS from moving the 
child until after the AOD motion has been heard. See In re: Care and Protection, 
No. SJ-95-390 (Mass. Aug. 23, 1995). A copy of the decision is included at the 
end of the chapter as Exhibit 7D. See Exhibit 7P, Child’s Motion for Abuse of 
Discretion and Restraining DSS from Moving Child to a New Placement. Simi-
larly, if parent’s counsel files an AOD motion challenging the Department’s de-
cision to change the child’s goal to adoption and reduce visits from once per 
week to once per month, counsel should file a motion to maintain the current 
visitation schedule until the court has ruled on the AOD motion. 

Counsel should not hesitate to seek discovery if necessary to support an abuse of 
discretion motion. Particularly in courts where it may take some time to sched-
ule a hearing date, counsel should file an initial AOD motion, request discovery 
orders from the court, and ask leave to supplement the AOD motion after dis-
covery. At a minimum, counsel should request an updated and/or complete copy 
of the DSS case file, including all records from any contracting agency. Follow-
ing a review of the case file, counsel will need to determine whether further dis-
covery is needed, such as taking depositions of key witnesses or issuing subpoenas 
for further documents. See Chapter 4, Investigation and Discovery. 

Counsel should identify witnesses who can testify about facts that support the 
client’s position. Social workers rarely make decisions about resources and 
placement by themselves. Interrogatories may help identify other witnesses cru-
cial to the case. Often, the mere act of subpoenaing a DSS employee to explain 
why and how he or she arrived at a particular decision will cause DSS to recon-
sider its position and may result in settlement. Counsel may also want to consider 
using an expert to support the client’s position. 

In Isaac, the Supreme Judicial Court stated that when a party challenges a deci-
sion made by DSS under the abuse of discretion standard, the Department has 
the initial burden of producing evidence in support of its decision, but the mov-
ing party has the burden of proving that DSS failed to comply with the law or 
otherwise abused its discretion. See Care and Protection of Isaac, 419 Mass. 
602, 614 (1995). However, in practice most courts expect the moving party to 
introduce his or her evidence first. 
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Counsel should submit a proposed order detailing the relief requested. Care 
should be taken to draft an order that will withstand an appellate challenge on 
separation of powers grounds. For example, rather than ask the court to order a 
specific residential placement for a child client, counsel can draft a proposed 
order that requires DSS to place the child in a setting that has certain necessary 
features, such as therapeutic supports, on-site schooling, family counseling, and 
close proximity to the child’s parents and community. 

§ 7.6 CONCLUSION 

Attorneys must aggressively advocate for the timely provision of services tar-
geted to their client’s unique circumstances consistent with their client’s interests 
and position in the litigation. Zealous advocacy in this area requires familiarity 
with DSS regulations and policies governing service delivery, as well as the 
various administrative and judicial remedies available to challenge DSS action 
or inaction. Counsel must also be knowledgeable about the services available in 
the community for children and parents. Finally, counsel must advise clients 
about their rights and responsibilities, including the ramifications of not comply-
ing with DSS service demands. 
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EXHIBIT 7A—Trial Court Order Finding No 
Reasonable Efforts Required 
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EXHIBIT 7B—Description of Family Group 
Conferencing 
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EXHIBIT 7C—Sample Service Plan 
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EXHIBIT 7D—In Re: Care and Protection, 
No. SJ-95-390 (Mass. Aug. 23, 1995) 
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EXHIBIT 7E—Child’s Motion to Terminate Visits 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXX 

 

______________________ 
 
IN RE: Care and Protection 
of JOHN DOE 
_______________________ 

 
) 
) 
) 
) 

 
 
CHILD’S MOTION TO TERMINATE 
VISITS WITH HIS PARENTS 

NOW COMES John Doe, the child in the above-captioned matter, and 
respectfully requests that this Honorable Court grant this motion and order that 
The Department of Children and Families terminate visits between John Doe 
and his parents. John Doe also requests a hearing on this matter. As grounds for 
this Motion, John Doe states the following: 

1. John Doe was born on X/X/XX to Jane Roe (DOB: X/X/XX) and Jack Doe 
(DOB: X/X/XX).  

2. Ms. Roe has been involved with the Department of Developmental Services 
(DDS) since XXXX and has a diagnosis of _____, a disorder that causes 
developmental delay or intellectual disability. She has an IQ of 62 and a his-
tory of volatility. (See attached Court Investigation dated X/X/XX, pg. X). 
Mr. Doe also has cognitive and mental health limitations, and has self-
identified as having an intellectual disability, for which he receives SSI 
payments. (Id.) 

3. When John Doe was born he lived with his parents who received services 
from DDS, voluntary services from the Department of Children and Fami-
lies (“DCF”), and services from the Department of Developmental Services. 
(Id.) Those services included, but were not limited to; a visiting nurse, 
(whom mother fired on X/X/XX, after X visits) professional parent aides 
(who visited mother three times per week and father two times per week), 
City Mental Health Services (who provided help with budgeting, driving to 
doctors and other appointments for the last X years), and DDS services for 
the last X years. (Id.) 
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4. Nonetheless, on X/X/XX, DCF filed a care and protection petition seeking 
emergency custody of John due to safety, health and neglect concerns. (See 
attached petition). A seventy-two hour hearing took place on X/X/XX, 
which resulted in the temporary custody of John remaining with DCF. (See 
Court Investigator’s Report, p. X.) John was placed in foster care with the 
“X” family. 

5. On X/X/XX, the Department changed the goal of the case to adoption. 

6. On X/X/XX, a Permanency Planning Hearing was held in City Juvenile 
Court and the Court approved the goal of adoption for John Doe. 

7. On X/X/XX, through testing, it was determined that John has the same dis-
order as his mother. (Id.) John, at one year and two months of age is not yet 
crawling, nor is he able to sit upright without assistance. (See attached 
Court Report dated X/X/XX). He needs two people to work with him to fa-
cilitate crawling, one to position his legs and one to work with his arms and 
catch him when he falls forward. (Id.) John is not able to eat solid foods, as 
he does not have the understanding of how to chew and will choke if he or 
anyone introduces them to him. (Id.) 

8. According to the University of X’s Guidelines of Care for the disorder that 
John has, between fifteen to twenty percent of boys with the disorder have 
seizure issues. (See attached copy of Guidelines, pg. X). Environments eas-
ily provoke anxiety which results in over stimulation. (Id.). 

9. John reacts to anxiety by crying inconsolably and refusing to eat or sleep, 
often for the entire day. (See Court Investigator’s Report, pg. X; Court Re-
port dated X/X/XX). 

10. Since the goal was changed, visits between John and his parents have been 
taking place once a month. (See Court Report Dated X/X/XX). John’s par-
ents consistently are unable to follow directions concerning how to interact 
with John. Directions must be repeated continually throughout the session, 
as the parent’s have little to no retention of a direction given a mere moment 
before. (Id.) This results in increased irritation and anxiety to the parents, 
and especially to John. (Id.) The parents must continually be directed to fo-
cus their attention on John rather then on interacting with the staff and arti-
cles in the visitation room. (Id.) Again, this raises the level of tension and 
anxiety for the parents and for John. (Id.) 

11. Mr. and Mrs. “X” have reported that John is experiencing significant physi-
cal frailties and severe emotional anxiety after the visits. (See attached 
Court Report Dated X/X/XX). After visits with his parents, John cries in-
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consolably and often refuses to eat or sleep for the entire remainder of the 
day of the visit. (Id.). 

12. John’s physician, Dr. Specialist, who has treated a number of children with 
John’s disorder, stated that severe or intense emotional distress or anxiety 
will exacerbate John’s disorder and cause him to decompensate. (See Court 
Report Dated X/X/XX). 

13. There is no doubt that DCF is required to make reasonable efforts to 
strengthen and encourage the integrity of the family before proceeding with 
an action designed to sever family ties, such as changing the goal from re-
unification to adoption and limiting visitation. See Petition of the Dept. of 
Pub. Welfare to Dispense with Consent to Adoption, 376 Mass. 252, 267-
269 (1978); G.L. c. 119, §§ 1, 29C; 110 Code Mass. Regs. § 1.01. The re-
quirement includes accommodating the special needs of biological parents 
who are handicapped or disabled. See Adoption of Gregory, 434 Mass. 117, 
122 (2001); Care and Protection of Elaine, 54 Mass. App. Ct. 266, 274 
(2002); Adoption of Ilona, 459 Mass. 53, 61 (2011); 110 Code Mass. Regs. 
§§ 1:08, 1:09. Nevertheless, heroic or extraordinary measures, however de-
sirable they may at least abstractly be, are not required. See Adoption of Ab-
igail, 23 Mass. App. Ct. 191, 197 (1986); Adoption of Mario, 43 Mass. App. 
Ct. 767, 774 (1997); Adoption of Gregory, supra. 

14. Although parents have a right to visit with their children, visitation may be 
terminated if the court finds there is clear and convincing evidence that vis-
its will harm the child or the public welfare. See Custody of a Minor (No. 
2), 392 Mass. 719, 725-726 (1984); Care and Protection of Ian, 46 Mass. 
App. Ct. 615, 620 (1999). 

15. The evidence is clear that Mr. Doe and Ms. Roe’s inability to address John’s 
special needs during visits causes John extreme anxiety and distress during 
and after visits. 

16. As a result of visits with his parents, John is suffering severe anxiety and 
emotional trauma. John’s anxiety and trauma is harmful to him in that it re-
sults in significant symptoms before and after visits. Continuing visitation 
will result in decompensation and harm to John’s physical and mental 
health. 

WHEREFORE, John Doe, the child in the above-captioned matter, hereby re-
quests that this Court find there is clear and convincing evidence that continued 
visitation with his parents would harm John and that it is in his best interest that 
visits be terminated. 
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Dated: Respectfully submitted 
JOHN DOE, 
By his attorney 

_____ 
Attorney, BBO No. XXXXXX 
Address 
Phone Number 
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EXHIBIT 7F—Motion to Enjoin DCF from 
Terminating Visits 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

______________________________
 
IN RE: CARE AND PROTECTION 
OF SARAH SMITH 
______________________________ 

)
)
)
) 

 
 
 

FATHER’S EMERGENCY MOTION TO ENJOIN DCF FROM 
TERMINATING 

PARENT-CHILD VISITATION AND REQUEST FOR HEARING 

NOW COMES Thomas Jones, the father of the child who is the subject of the 
above-captioned petition, by and through counsel, and respectfully moves this 
Honorable Court to enjoin the Department of Children and Families (hereinafter, 
the Department”) from terminating visitation with his child, and to order the 
Department to continue to provide visitation in accordance with the Depart-
ment’s regulations and the current service plan for the period of May 15, 20XX 
through November 15, 20XX. 

As reasons in support hereof, it is averred that: 

1)  On May 15, 20XX, the Department prepared a new service plan for Mr. 
Jones that provided him with weekly one-hour visits with his child. 

2)  The service plan was signed by the ongoing social worker, Linda Long, and 
her supervisor, Patricia Pratt, on May 17, 20XX. 

3)  On July 31, 20XX, the Department changed the goal for Sarah Smith from 
reunification with her father, Thomas Jones, to adoption. 

4)  The Department’s regulations require that “[t]he Department will plan and 
promote regular and frequent visitation between children in substitute care 
and their parents . . . consistent with the terms of the service plan.” 110 
C.M.R. 7.128. 
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5)  Nonetheless, on August 8, 20XX, Mr. Jones was informed by the social 
worker, Ms. Long, that his visits with Sarah are being stopped for an un-
specified period of time because the Department has determined that it is 
not in the child’s best interests to have visits with her father at this time. 

6)  “Biological parents are entitled to visitation with their child[ren] so long as 
the visits are not harmful to ‘the welfare of the child and the public inter-
est.’” Adoption of Rhona, 57 Mass. App. Ct. 479, 488 (2003) (citation omit-
ted). 

7)  Moreover, the Department’s regulations prohibit the Department from ter-
minating visits between a parent and child in the Department’s custody 
“unless the matter is brought before a judge, and the judge makes specific 
findings demonstrating that parental visits will harm the child or the public 
welfare . . . .” 110 C.M.R. 7.128, citing Custody of a Minor (No. 2), 392 
Mass. 719, 725-729 (1984). 

8)  The Supreme Judicial Court has concluded that terminating parental visits 
during the pendency of a care and protection proceeding “‘is a ruling of 
such significance to the parties that … the same standards which apply to 
permanent custody decisions should apply to such a ruling. Thus,…’ [t]he 
decision to terminate parental visitation must be supported by clear and 
convincing evidence.” Adoption of Rhona, 57 Mass. App. Ct. at 489, quot-
ing Custody of a Minor (No. 2), 392 Mass. 719, 726 (1984) and citing Care 
& Protection of Ian, 46 Mass. App. Ct. 615, 620 (1999). 

9)  The Appeals Court has further cautioned against terminating parental visita-
tion during the pendency of a care and protection proceeding. In Adoption 
of Rhona, the Appeals Court held that “the parents were prejudiced [by the 
suspension of visitation] because the parent-child bond was allowed to con-
tinue to deteriorate during a pivotal period in the judicial proceedings.” 
Adoption of Rhona, 57 Mass. App. Ct. at 490. 

10)  In the instant matter, the Department has stopped Mr. Jones’ visitation with 
his child without authority and without the requisite judicial finding that 
visitation is harmful to the child supported by clear and convincing evi-
dence. 

11)  A trial on the merits of this care and protection is scheduled for October 12, 
20XX and the Department is seeking at trial to terminate Mr. Jones’ parental 
rights, therefore, the suspension of Mr. Jones’ visitation at this time comes 
at a pivotal period in the judicial proceeding. 
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12)  Mr. Jones has regularly and consistently visited with his children since the 
children were removed from his custody in December 20XX. 

13)  Sarah interacts well with her father during visits and looks forward to her 
visits. 

14)  Mr. Jones is complying with all services recommended by the Department 
and the Department’s termination of his visitation with Sarah in advance of 
the scheduled hearing on the merits is highly prejudicial to his ability to de-
fend his position at trial. 

WHEREFORE, Mr. Jones respectfully requests that this Honorable Court: 

(1)  enjoin the Department from terminating Mr. Jones’ visits with his child, and  

(2)  order the Department to provide Mr. Jones with no less than weekly one-
hour supervised visits with his child in accordance with the Department’s 
regulations and the signed service plan for this family. 

August 15, 20XX Respectfully submitted 
Thomas Jones, 
By his attorney 

_____ 
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EXHIBIT 7G—Incarcerated Father’s Motion for 
Visits 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

___________________________ 
 
IN RE: Care and Protection of 
Child 
___________________________ 

 
) 
) 
) 
) 

 
 
FATHER’S MOTION FOR 
VISITATION  

FATHER, the father of the above named child, hereby moves this Court 
to enter an order requiring that the petitioner, Department of Children and Fami-
lies, establish a schedule of frequent and regular visitation between his child, 
CHILD, and himself. In support of this motion, FATHER states as follows: 

1. FATHER has a constitutional and statutory right to visit with his child. Cus-
tody of a Minor (No. 2), 392 Mass. 719, 725–26 (1984); Care and Protec-
tion of Ian, 46 Mass. App. Ct. 615, 620 (1999); G.L. c. 119, § 35. FATHER 
cannot be denied visits unless this Court finds by clear and convincing evi-
dence that visits will harm the child or the public welfare. Custody of a Mi-
nor (No. 2), supra; Care and Protection of Ian, supra. 

2. DCF regulation 110 CMR § 7.128 requires the Department to “plan and 
promote regular and frequent visitation between children in substitute care 
and their parents, consistent with the terms of the service plan.” In addition, 
DCF regulation 110 CMR § 1.10 requires the Department to “make all rea-
sonable efforts to work in cooperation with incarcerated parents to promote 
a healthy relationship with their children, and to avoid permanent separa-
tion. The Department's efforts shall include regular visitation at the correc-
tional facility . . . .” 

3. FATHER is presently incarcerated at MCI Norfolk. He has had no visitation 
with his child since commencement of the case on October 4, 20XX. 

4. FATHER has made himself available to the Department since the com-
mencement of the case on October 4, 20XX. 
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5. The Department was aware of his incarceration at MCI Norfolk since the 
commencement of the case on October 4, 20XX. The Department did not 
meet with FATHER until mid-February 20XX. 

6. Through his attorney, FATHER had supplied documentation of visitation 
(please see attached) with his children through the Department of Children 
and Families during a prior Care and Protection case. 

7. FATHER would like to work with the Department and therefore is request-
ing a service plan pursuant to G.L. c. 119, § 29. To date, FATHER and his 
attorney have not been provided a copy of the service plan with visit and 
task information. The service plan must describe the visitation plan in ac-
cordance with 110 CMR § 6.04(5). 

8. Through his attorney, FATHER has requested visitation through written 
correspondence on October 25, 20XX and November 7, 20XX. On Novem-
ber 19, 20XX, Father’s attorney was informed that DCF needs to meet with 
FATHER before visitation could be scheduled. His attorney requested an 
immediate meeting. On January 2, 20XX, once again through written corre-
spondence, visitation was requested. There were numerous oral visitation 
requests. 

9. On January 8, 20XX, Court Investigator XXXXX submitted her court in-
vestigation (dated December 31, 20XX) recommending DCF make a 
schedule for visitation for FATHER and CHILD. 

10. DCF has not provided any evidence, expert or otherwise, suggesting that 
visitation would be harmful to the child. 

Wherefore, FATHER requests that this Court order the petitioner to institute 
monthly visitation with his child. 

 
 
 
 
 
 
DATED 

Respectfully submitted 
Father, 
By his attorney 

_____ 
Attorney 
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EXHIBIT 7H—Visitation Motion (Schedule) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

___________________________ 
 
IN RE: Care & Protection of 
Children 
___________________________ 

 
) 
) 
) 
) 

 
 
FATHER’S MOTION FOR 
BIWEEKLY VISITATION 

FATHER, the father of the above named children, hereby moves this Court to 
enter an order requiring that the petitioner, Department of Children and Fami-
lies, establish a schedule of biweekly visitation between his children and him-
self. As grounds for this motion, FATHER states as follows: 

1. A Care and Protection petition was filed by DCF on or about September 15, 
2005. On that date the Court removed the children from their mother’s 
home and placed them in the temporary custody of DCF. A 72-hour hearing 
was held on September 20, 2006. At that hearing, the Court continued tem-
porary custody of the children with DCF. 

2. Prior to the initiation of this action, the children lived with their mother in 
Town. FATHER also lives in Town. FATHER used to visit the children fre-
quently at their mother’s home. On occasion, the children slept over at their 
father’s home. FATHER and his children enjoy a good relationship. How-
ever, because of FATHER’s employment as a long distance truck driver, he 
cannot care for the children full-time. (See attached Affidavit of FATHER.) 

3. FATHER, through his counsel requested biweekly visits with his children 
by letter dated September 30, 20XX. (See 9/30/xx Letter of Counsel at-
tached.) Notwithstanding this request, the service plan in this case provides 
for only monthly visitation with children. (See Court Report dated Novem-
ber 30, 20xx.) FATHER again requested biweekly visitation on November 
15, 20XX. (See 11/15/XX Letter of Counsel attached.) On December 1, 
20XX, the DCF attorney informed counsel that visitation could not be in-
creased because of the case worker’s schedule. (See attached Affidavit of 
Counsel.) 
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4. Although the service plan provides for monthly visitation, in fact visitation 
has never occurred more frequently than once every five to six weeks. (See 
attached Affidavit of FATHER.) 

DISCUSSION 

FATHER has a constitutional right to visit with his children. Custody of a Minor 
(No. 2), 392 Mass. 719, 725–26 (1984); Care and Protection of Ian, 46 
Mass. App. Ct. 615, 620 (1999); G.L. c. 119, § 35. The right to visit is also guar-
anteed under G.L. c. 119, § 35. Although DCF’s custodial powers under G.L. c. 
119, § 21 include the power to control visits, that authority is modified by 
G.L. c. 119, § 35 (see Custody of a Minor (No. 2), supra,), which gives the Court 
authority to enter visitation orders. There is no evidence that biweekly visits 
would cause harm to the children or the public. 

Further, DCF’s decision to provide visits only once per month is arbitrary and 
capricious, and constitutes a clear abuse of its discretion. DCF is required by 
statute to encourage and facilitate visits between parents and children. G.L. c. 
119, § 1 provides as follows: 

It is hereby declared to be the policy of this com-
monwealth to direct its efforts, first, to the strength-
ening and encouragement of family life for the pro-
tection and care of children; to assist and encourage 
the use by any family of all available resources to this 
end[.](emphasis added). 

In addition, DCF regulations require it to “plan and promote regular and fre-
quent visitation between children. . . their parents, and/or siblings” and to formu-
late a family visitation schedule dictated by the child’s needs and the goal of the 
service plan. See 110 C.M.R. § 7.128. DCF policy regarding visitation provides 
that child-family visitation should, in most cases, occur as frequently as once a 
week or once every other week, and should not be less frequent than once a 
month. DCF Policy #86-011, Ongoing Casework (attached). A schedule restrict-
ing visitation to less than monthly requires the approval of the DCF social work-
er’s supervisor. Id. 

The failure of DCF to schedule biweekly visitation between FATHER and his 
children is in violation of his right to visit with his children as protected by the 
Constitution and laws of the Commonwealth and the United States. It is also 
arbitrary and capricious and a clear abuse of DCF’s discretion. 
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Wherefore, FATHER requests that this Court order DCF to institute biweekly 
visitation forthwith. 

 FATHER, 
By his attorney 

_____ 
Attorney, BBO No. 
Address 
Telephone No. 
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EXHIBIT 7I—Child’s AOD Motion for DCF to 
Facilitate Visits 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

___________________________ 
 
IN RE: Care and Protection of 
Children 
___________________________ 

 
) 
) 
) 
) 

 
 
 

CHILD’S MOTION FOR ORDER FINDING THAT DCF ABUSED ITS 
DISCRETION REGARDING VISITATION AND COMPELLING DCF TO 

FACILITATE VISITS 

CHILD, the child in the above action, hereby moves that this Court (a) hold an 
abuse of discretion hearing regarding visitation, (b) find that DCF has abused its 
discretion by failing to facilitate visits between mother and child in this matter, 
and (c) compel DCF to facilitate visits between the child and her mother by pro-
viding transportation to and from visits for either mother or child. Because DCF 
must provide reunification services in a “timely manner” pursuant to G.L. c. 119, 
§ 1, and the permanency hearing is only five months away, DCF must be or-
dered to provide the requested services immediately. 

In support of this motion, the child respectfully represents as follows: 

Background 

A Care and Protection petition was filed by DCF on or about February 26, 20XX 
with respect to the subject child. A seventy-two-hour hearing was held on Feb-
ruary 29, 20XX. At that hearing, the Court awarded temporary legal custody of 
the child to DCF. The child remains in DCF’s legal custody. Trial and the per-
manency hearing in this matter are scheduled concurrently for November 23, 
20XX. 

The child desperately wants to visit with her mother. She is currently placed at 
the XXXXXXX Program in Framingham, Massachusetts. Her mother lives in 
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Salem, Massachusetts. Her mother’s mental health condition, together with the 
great travel distance and time necessary for her mother to get back and forth to 
XXXXXXX Program by public transportation, renders visits a practical impos-
sibility. Mother’s limitations have led this Court to appoint a guardian ad litem 
to assist her with her medication and in working with the Department of Mental 
Health. Mother is unable to navigate public transportation in a reliable and safe 
fashion. 

Discussion 

The right to visitation is provided by statute, G.L. c. 119, § 35, which provides 
that visitation may be ordered based solely on this Court’s determination of the 
best interests of the child. DCF’s custodial powers do not supersede this Court’s 
authority to make a best interests determination under the statute. See Custody of 
a Minor (No. 2), 392 Mass. 719, 725-26 (1984) (DCF’s power to control visits 
under Section 21 “is modified . . . by G.L. c. 119, § 35”). Moreover, even if visi-
tation is subject to an abuse of discretion analysis, DCF’s decisions in this matter 
regarding visitation constitute a clear abuse of its discretion. 

DCF is required under statute to encourage and facilitate visits between parents 
and children. G.L. c. 119, § 1 provides as follows: 

It is hereby declared to be the policy of this com-
monwealth to direct its efforts, first, to the strength-
ening and encouragement of family life for the pro-
tection and care of children; to assist and encourage 
the use by any family of all available resources to this 
end[.](emphasis added) 

DCF cannot encourage family life if it is unwilling to assist a parent who is un-
able, without aid, to attend visits. In this situation, visits can only occur (and the 
family can only be strengthened) if DCF transports mother back and forth to the 
child, or transports the child back and forth to mother’s home. 

DCF’s own regulations demand that it take such measures. 110 C.M.R. § 1.01 
provides that 

The policy of the Commonwealth of Massachusetts 
and therefore of the Department of Social Services is 
to strengthen and encourage family life so that every 
family can care for and protect its children. To that 
end, the Department will make every reasonable ef-
fort to encourage and assist families to use all avail-

7–72 2nd Supplement 2012 



SERVICES, PLACEMENT AND VISITATION 

able resources to maintain the family unit intact. 
(emphasis added) 

Further, 110 C.M.R. § 7.128 provides that “[t]he Department will plan and pro-
mote regular and frequent visitation between children in substitute care and their 
parents (emphasis added).” DCF has not planned or promoted regular or fre-
quent visitation between the child and her mother. In fact, the child and her 
mother have visited for only approximately 15 minutes in the past month, when 
the mother was able to procure a ride to XXXXXXXX Program from a friend. 
The friend has stated that he will not be able to drive her there again. 

Other DCF regulations make clear that the child and her mother are entitled to 
meaningful and frequent visitation, which DCF has denied to them. See 110 
C.M.R. § 7.101 (choice of out-of-home placement governed by best interests of 
child, a factor of which is the ability for frequent visits between the child and her 
family); 110 C.M.R. § 1.02(5) (DCF must “assist parents in meeting their paren-
tal responsibilit[y]” of “maintain[ing] meaningful contact with the child(ren)”). 

DCF’s refusal to transport mother or child to visits under these circumstances is 
not just a violation of DCF’s mandate to facilitate frequent and meaningful visi-
tation; it is a de facto termination of visitation rights. Before terminating visita-
tion rights, “a judge must make specific findings demonstrating that parental 
visits will harm the child[ren] or the public welfare.” Custody of a Minor (No. 
2), 392 Mass. 719, 726 (1984). Harm to the child from visits must be shown by 
clear and convincing evidence. See Care and Protection of Ian, 46 Mass. App. 
Ct. 615, 620 (1999). 

DCF’s failure to take the necessary steps to facilitate visits between mother and 
child contravenes DCF’s statutory and regulatory mandate to strengthen and 
encourage family life and to promote regular, frequent and meaningful visita-
tion. This regrettable failure therefore constitutes an abuse of DCF’s discretion. 

DCF is required to make “reasonable efforts” to promote reunification of the 
child and her mother. G.L. c. 119, §§ 29B, 29C. Reasonable efforts means the 
provision of services designed to facilitate reunification. Amended chapter 119 
requires that such reunification services be provided in a “timely manner.” G.L. 
c. 119, § 1. Due process requires that “timely” mean well before the permanency 
hearing, because a finding at that hearing that the child’s permanent plan is other 
than return home means that DCF need not provide any reunification services. 
Since the permanency hearing is only five months away, reunification services 
must be provided immediately. DCF’ failure to provide such services constitutes 
an abuse of its discretion. 
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WHEREFORE, the child respectfully moves that this Court (a) hold a hearing 
on this matter as soon as practicable, (b) find that DCF has abused its discretion 
by failing to facilitate visits between the child and her mother, (c) order that 
DCF either transport mother to and from the child or the child to and from her 
mother on a regular, weekly basis, and (d) grant the child such other relief as this 
Court deems just and proper. 

DATED: March 23, 20XX Respectfully Submitted 
CHILD, 
By her attorney 

_____ 

Committee for Public Counsel Services 
Children and Family Law Division 
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EXHIBIT 7J—Visitation Motion (Unsupervised) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

___________________________ 
 
IN RE: Care and Protection of 
Jane Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
FATHER’S MOTION FOR 
AN ABUSE OF DISCRETION 
HEARING 

NOW COMES, Michael Doe, the father in the above-captioned matter, hereby 
moves this Court for a finding that the Department of Children and Families 
(hereinafter “DCF”) has abused its discretion by arbitrarily and capriciously 
refusing to allow unsupervised visitation between Mr. Doe and his daughter, 
Jane Doe (DOB XX/XX/XX). As a remedy, Mr. Doe requests that this Court, in 
addition to finding that DCF has abused its discretion, order DCF to allow unsu-
pervised visitation between the child and the father.  

I. FACTUAL AND PROCEDURAL HISTORY 

On or about March X, 20XX, DCF filed a care and protection proceeding and 
obtained emergency custody of Jane Doe. On or about March XX, 20XX this 
Court held a seventy-two hour hearing. Both parents waived their right to a sev-
enty-two hour hearing. DCF obtained temporary custody of the child and placed 
her in the home of her paternal aunt and uncle. 

DCF presented father with a Service Plan on or about May XX, 20XX. DCF 
requested that father complete the following tasks: 1) complete a batterers/anger 
management evaluation and follow all recommendations, 2) attend substance 
abuse counseling and follow all recommendations, 3) complete a psychological 
evaluation and follow all recommendations, 4) complete random drug screens, 
and 4) attend supervised visits with his daughter, visits to be supervised by fam-
ily. 

Since that date, father has provided the Department with the following docu-
mentation: 1) verification of completion of a fourteen day inpatient drug treat-
ment program at [PROGRAM] dated [DATE]; 2) verification of clean urine 
screens, dated [DATE]e present (including approximately three screens a week); 
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3) verification of participation in NA/AA meetings; 4) verification of his partici-
pation in weekly psychotherapy sessions with Mark Smith, LICSW, to address 
substance abuse and anger management, dated [DATE] to the present; 5) a re-
lease of information permitting communication between DCF and Mr. Smith; 6) 
a psychological evaluation completed by Dr. Maggie Smith, licensed psycholo-
gist, dated [DATE]; and 6) a letter written by Jen Doe, paternal grandmother, 
dated [DATE], describing father’s supervised visits with Jane. 

Father requested unsupervised visitation on [DATE]. Father met with his DCF 
social worker, Ms. Sally Worker, and his attorney, Atticus Finch, on [DATE]. 
Father again requested unsupervised visitation. Despite father’s requests, and his 
documented participation in services, DCF continues to deny father unsuper-
vised visits with his daughter. 

This case is scheduled for trial on the merits on [DATE]. 

II. LAW 

If a parent objects to the Department’s manner of carrying out any power con-
cerning custody, “said parent or guardian may take application to the committing 
court and said court shall review and make an order on the matter.” Care and 
Protection of Isaac, 419 Mass. 602, 608 (1985). According to Chapter 119, sec-
tion 21, “custody” includes the power to control visits to the child, among other 
powers. Generally, a Court can only order an agency to do what it has a legal 
obligation to do, and cannot exercise the function of the executive branch of 
government by ordering the agency to fulfill that obligation in a specific manner. 
Attorney General v. Sheriff of Suffolk County, 394 Mass. 624 (1985); Guardian-
ship of Anthony, 402 Mass. 723 (1988); Care and Protection of Isaac, 419 Mass. 
602 (1985). However, if an agency has failed to act in accord with applicable 
statutory and regulatory imperatives, the court may find that said agency has 
abused its discretion, as measured by the arbitrary or capricious test. Care and 
Protection of Isaac, 419 Mass. 602, 611 (1985).  

In determining whether a challenged decision is arbitrary or capricious, the Su-
preme Judicial Court instructs judges to consider, among other factors: 1) 
whether the action unduly interferes with the goal of reuniting a child with his 
biological parents; 2) whether appropriate consideration has been given to main-
taining connections among siblings and other family members; and 3) whether 
the department has complied with its own regulations. Care and Protection of 
Isaac, 419 Mass. 602, 614 (1985).  

When constructing a visitation plan, DCF regulations require the Department to: 
1) “ . . . plan and promote regular and frequent visitation between children in 
substitute care and their parents, . . . consistent with the terms of the service 
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plan.” (110 CMR 7.128); see also (110 CMR 7.101); 2) “recognize that … the 
family is the best source of child rearing, and so require that state intervention 
into a family unit be used only when needed to protect a child; (110 CMR 
1.02[2]); and, 3) “ . . . recognize that [DCF] operates not in isolation but in part-
nership with families…and therefore must assist parents in meeting their paren-
tal responsibilities, among which are: [5] to maintain meaningful contact with 
the child . . .” (110 CMR 1.02[4-5]). 

III. ARGUMENT 

DCF has abused its discretion by arbitrarily and capriciously refusing to allow 
unsupervised visitation between Mr. Doe and his daughter, Jane Doe. Father has 
been clean and sober for six months, and is in full compliance with his Service 
Plan tasks. Furthermore, father’s individual therapist, has no concerns regarding 
Father having unsupervised visits with Jane. (See Affidavit by Attorney _____).  

Father has been visiting with his daughter as much as possible. However, be-
cause the visits require family supervision, the frequency and duration has been 
limited by family dynamics, vacations and work schedules. This has been very 
difficult for young Jane. (See Affidavit of Michael Doe). DCF Policy #86-011 
explicitly states that the age of the child is an important factor in considering the 
frequency of visitation. Jane is only twenty-two months old, and this is a critical 
time for her bonding with her father. It is well settled in both case and statutory 
law that without frequent and meaningful visitation, the bond between a parent 
and child often weakens over time, with the children commonly becoming in-
creasingly attached to his or her foster parents. (See Adoption of Frederick, 405 
Mass. 1, 7 (1989); Adoption of Nicole, 40 Mass.App.Ct. 259, 262-63 (1996); 
Adoption of Hugo, 428 Mass. 219 at 228 (1999); G.L. c. 210, § 3).  

In this case, DCF’s refusal to grant unsupervised visitation unduly interferes 
with Mr. Doe’s and Jane’s right to regular, frequent and meaningful visitation; 
which in turn interferes with the goal of reunification. This unwarranted state 
intervention is a violation of DCF Regulations 110 CMR 1.101, 1.02, and 7.128, 
and an abuse of discretion. See Care and Protection of Isaac, supra. 

WHEREFORE, Michael Doe, respectfully requests that this Court find that DCF 
has abused its discretion by arbitrarily and capriciously refusing to allow unsu-
pervised visitation between Mr. Doe and his daughter, Jane Doe. As a remedy, 
Mr. Doe requests that this Court, in addition to finding that DCF has abused its 
discretion, order DCF to allow unsupervised visitation between the child and the 
father. 
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 Respectfully Submitted 
MICHAEL DOE, 
By his attorney 

_____ 

Committee for Public Counsel Services 
Children and Family Law Division 
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EXHIBIT 7K—Motion for Sibling Visitation 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. _____ CP _____ 

 

___________________________ 
 
IN RE: Care and Protection of 
XXXXXX Children 
___________________________ 

 
) 
) 
) 
) 

 
 
 

MOTION FOR SIBLING VISITATION 

NOW COMES Child, (the “Child”), one of the children in the above-
referenced matter and hereby respectfully moves that this Court order that he 
have visits with his siblings. Child further requests that this Honorable Court 
hold an evidentiary hearing on this motion as soon as possible, if the Court 
deems a hearing necessary. In support of this motion, the Child respectfully rep-
resents as follows: 

BACKGROUNG 

1. On or about [Date], the Department of Children and Families (“DCF”) filed 
a care and protection petition regarding the Child (DOB ____) and his two 
siblings, Sibling 1(DOB ____) and Sibling 2 (DOB), in this Court. 

2. At the time that the petition was filed Child had been living with his parents 
and his siblings for the majority of his ___ years. Child shared a room with 
Sibling 1 for approximately __ years. Child was extremely bonded to his 
siblings. (See Court Investigator’s Report Dated X/X/XX, pg. X attached 
hereto) 

3. Child was placed in a foster home separate from his siblings. (Id.) 

4. While initially Child saw his siblings at visits with their parents, there have 
been no separate sibling visits. (Id., see also DCF Court Report Dated 
X/X/XX attached hereto). 
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5. By all accounts, the siblings were happy to see each other at visits, played 
together, and expressed a wish to continue to see each other. (Court Investi-
gator’s Report, pg. X; DCF Court Report Dated X/X/XX; DCF Dictation 
dated X/X/XX attached hereto). 

6. There have been no indications or suggestion that visits among the siblings 
would not be in any of the siblings best interests or harmful to any of the 
siblings. 

7. After the first __ months, visits with the parents have not been regular or 
frequent. (DCF Court Report, supra) 

8. As of [date], Child has not seen his siblings in approximately two (2) 
months. (See Affidavit of Counsel, attached hereto). 

9. Child has repeatedly expressed to his foster parents, to his DCF social 
worker, to the court investigator and to counsel, that he wishes to see his 
siblings. (Affidavit of Counsel; DCF Dictation Notes Dated X/X/XX; Court 
Investigator’s Report Dated X/X/XX, pg. X) 

Discussion 

The Juvenile Court is mandated by statute to order that siblings separated by 
foster care or adoption have visitation if such visitation is in their best interests 
and is “reasonable and practical.” See Adoption of Galvin, 55 Mass. App. Ct. 
912, 913-14 (2002). Section 26B(b) of General Laws chapter 119 provides, in 
relevant part, as follows: 

The court or the department shall, whenever 
reasonable and practical and based upon a 
determination of the best interests of the child, ensure 
that children placed in foster care shall have access to 
and visitation with siblings in other foster or pre-
adoptive homes or in the homes of parents or 
extended family members throughout the period of 
placement in the care and custody of the department, 
or after such placements, if the children or their 
siblings are separated through adoption or long-term 
or short-term placements in foster care.  

The court or the department shall determine, at the 
time of the initial placements wherein children and 
their siblings are separated through placements in 
foster, pre-adoptive or adoptive care, that sibling 
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visitation rights be implemented through a schedule 
of visitations or supervised visitations, to be arranged 
and monitored through the appropriate public or 
private agency, and with the participation of the 
foster, pre-adoptive or adoptive parents, or extended 
family members, and the child, if reasonable, and 
other parties who are relevant to the preservation of 
sibling relationships and visitation rights.  

G.L. c. 119, § 26B(b). The Court, not DCF, determines the appropriateness, 
amount and frequency of the visits. Galvin, 55 Mass. App. Ct. at 913-14. 

Orders protecting sibling visitation rights are mandatory; both paragraphs re-
garding sibling visits in § 26B(b) provide that the court “shall” make appropriate 
orders for sibling contact. The only conditions are that the visitation be in the 
children’s “best interests” and be “reasonable and practical.” The DCF record, 
Child’s statements, and the report of the Court Investigator are clear that the 
Child and his Siblings satisfy both requirements. 

Sibling visitation is in the best interests of Child and his siblings. The record is 
clear that the siblings lived together for X years, that Child shared a room with 
Sibling 1, and that up until they were separated in foster care, they were together 
and enjoyed a well-bonded sibling relationship. The record is also clear that 
since in foster care, the siblings have enjoyed the visits together, and voice their 
desire to continue to see each other. Child has repeatedly expressed that he 
would like to see his siblings. 

There is nothing in the record to show that visits where Child saw his siblings 
caused distress or harm to any of the siblings. Nor is there anything in the record 
to indicate that such visits caused any negative change in any of the sibling’s 
behaviors, actions, or welfare. 

Visitation between Child and his siblings is also “reasonable and practical.” 
Again, there is nothing in the record to indicate that it would be unreasonable, 
unpractical, or even particularly inconvenient for Child to have visits with his 
siblings. The children were brought to the DCF office for supervised visits with 
their parents and there is no indication that DCF could not do the same for sepa-
rate visits among the siblings. 

Should DCF determine that it is not practical to have the children meet at the 
DCF office, although they have done so in the past, DCF could choose a meet-
ing place that is convenient for DCF and the children. DCF could hold visits at 
another DCF office, or a restaurant within an equal distance from each of the 
siblings. There is nothing in the record to suggest that any of the siblings have 
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medical or mental health restrictions or conditions such that traveling to visits 
would be a hardship. 

Because visitation is in the Children's best interests and is reasonable and practi-
cal, this Court must order that visitation take place while all three Children are 
in DCF custody. To the extent the Court needs additional information regarding 
the frequency and conditions of visitation, the Court should hold an evidentiary 
hearing on the issue. 

WHEREFORE, Child, the child, respectfully requests that this Court: 

(a) order that he have regular supervised visitation with his Siblings during 
such time as he and his Siblings are in DCF's legal custody, at least once a 
month; 

(b) hold an evidentiary hearing on the issue to determine the specific frequency 
and conditions of visitation, or, to the extent the Court has already taken 
evidence at an earlier proceeding, hold a further evidentiary hearing to the 
extent necessary; and 

(c) grant such other and further relief to the Child as this Court deems just and 
proper under the circumstances. 

DATED: _____, 20XX Respectfully Submitted 
CHILD (Child), 
By his attorney 

_____ 
Attorney 
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EXHIBIT 7L—Motion for Grandparent Visitation 

COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. XXXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
Jane and Mary Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
MOTHER’S MOTION TO COMPEL 
VISITATION WITH MATERNAL 
GRANDMOTHER 

NOW COMES, Rachel Roe, the mother in the above captioned matter and re-
spectfully requests that this Honorable Court enter an order requiring the De-
partment of Children and Families (“DCF”) to establish visits between the ma-
ternal grandmother, Ronda Roe, and nine year old Jane Doe (Jane) and four year 
old Mary Doe (Mary). As grounds for this Motion, Ms. Roe states as follows: 

1. Jane Doe is nine years old (d.o.b. X/X/XX) and Mary Doe is four years old 
(d.o.b. X/X/XX). 

2. Jane and Mary Doe lived with their mother, Rachel Roe, and their grand-
mother, Ronda Roe from X/X/XX until X/X/XX. During that time Ronda 
Roe cared for the children after school and daycare until Rachel came home 
from work in the evening. Ronda Roe also took care of them when Rachel 
Roe was required to work weekends or nights. (See attached Affidavit of 
Ronda Roe.) 

3. The father of Jane and Mary Doe has never had contact with them, resides 
somewhere out of state, and was not married to Rachel Roe. (See attached 
Court Report Dated X/X/XX). 

4. On or about X/X/XX Rachel Roe moved into her own apartment with Jane 
and Mary Doe. The apartment was approximately 5 minutes from Ronda 
Roe’s home. (See attached Affidavit of Ronda Roe.) 

5. Ronda Roe continued to provide care for Jane and Mary on a regular basis, 
often after school and on weekends. (Id.) 
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6. On or about X/X/XX, DCF filed a care and protection petition and received 
emergency custody of Jane and Mary due to concerns about Rachel Roe’s 
substance abuse and neglect of Jane and Mary. (See attached Care and Pro-
tection Petition). At the subsequent 72 hour hearing, DCF received tempo-
rary custody of Jane and Mary, who DCF placed in foster care in a non-
kinship placement. 

7. None of the allegations in the care and protection petition involved or re-
ferred to Ronda Roe. (Id.) 

8. When the children were placed in the temporary custody of DCF, Ronda 
Roe requested that they be placed with her. DCF rejected Ronda Roe as a 
placement due to her apartment being too small and lacking proper exits in 
violation of DCF regulations. (See Court Report Dated X/X/XX). 

9. Ronda Roe also requested that she be allowed visits with Jane and Mary. 
She stated that she was willing to abide by any conditions or restrictions 
placed on visits by DCF. (Id.; Affidavit of Ronda Roe.) 

10. DCF has not provided any visits between Ronda Roe and her grandchildren 
Jane and Mary. (See Court Report Dated X/X/XX). 

11. The goal of this case remains reunification of Jane and Mary with their 
mother Rachel Roe. (Id.) 

12. M.G.L. c. 119, § 26B(b) provides, in relevant part: 

Whenever a child is placed in family foster care, the 
court and the department shall ensure that a 
grandparent of a child who is in the department’s care 
or is the subject of a petition under this chapter shall, 
upon that grandparent’s request, have access to 
reasonable visitation and that the department 
establish a schedule for that visitation, unless it is 
determined by the court or the department that 
grandparent visitation is not in the child’s best 
interests. In determining the best interests of the 
child, the court or the department shall consider the 
goal of the service plan and the relationship between 
the grandparent and the child’s parents or legal 
guardian. 

The Massachusetts Supreme Judicial Court has stated that: 
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“. . . grandparents may play an increasingly important 
role in a child's development. Troxel [v. Granville, 
530 U.S. 57], supra at 63-64 [(2000)]. This important 
role, when it does develop, does not arise by acci-
dent, but by a parent's deliberate choice to invite the 
grandparent into the family fold, and to permit (or 
encourage) a bond between grandparent and grand-
child that may then become crucial to the child's 
physical or emotional security. In such situations, the 
State's intervention may be necessary to secure the 
child's well-being from traumatic separation from the 
grandparent. Such intervention has nothing to do with 
appeasing a grandparent's hurt feelings, castigating a 
parent's lifestyle, or perpetuating an illusion of family 
unity. It has everything to do with protecting the 
child, insofar as possible, by preserving the fruits of 
significant developmental attachment whose seeds 
were planted by a parent. Cf. E.N.O. v. L.M.M., 429 
Mass. 824, 833 (1999).” 

Blixt v. Blixt, 437 Mass. 649, 664 (2002). 

14. Mary and Jane formed a strong bond with Ronda Roe, their maternal 
grandmother, well before their placement in foster care. She provided care 
and support to them for most of their young lives. They have not been able 
to see her since being taken into foster care and placed with non-kin foster 
parents. By refusing visits, DCF is breaking the bonds between Mary and 
Jane and their grandmother. 

15. The evidence shows that regular, continued contact with their grandmother 
is clearly in the best interests of Mary and Jane.  

WHEREFORE, Rachel Roe requests this Court to order the Department of So-
cial Services to immediately establish a visitation schedule for Ronda Roe with 
her grandchildren, Jane and Mary Doe. 

 Respectfully Submitted 
RACHEL ROE, 
By her attorney 

_____ 
Attorney, BBO NO. XXXXXXX 
Address 
Telephone Number 
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CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record by mail with notice for hearing on X/X/XX. 

 _____ 
Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPARTMENT 
TOWN JUVENILE COURT 
DOCKET NO. XXXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
Jane and Mary Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
AFFIDAVIT OF RHONDA ROE 

I, Ronda Roe, hereby swear and affirm that the following is true, to the best of 
my knowledge: 

1. I am the Maternal Grandmother of Jane Doe and Mary Doe. 

2. My granddaughters Jane and Mary lived with us in our home from X/X/XX 
until XX/X/XX. Rachel Roe, my daughter and the girls’ mother, resided 
with us as well. During this time Rachel and I shared in all parenting duties, 
including: getting the girls ready for daycare and school, preparing meals, 
bathing the girls, and putting them to bed. I also provided child care after 
school, and some evenings and weekends when Rachel had to work. 

3. In XXXX of XXXX, Rachel and the girls moved to their own apartment 
about 5 minutes from my home. I continued to provide care on a regular ba-
sis after school and on weekends. The girls occasionally slept over my 
house when Rachel worked the late shift. 

4. I have formed very strong bonds with my granddaughters Jane and Mary 
and I love them very much. I know that it is in their best interests to have 
visitation with me. 

5. I am willing to abide by any conditions or restrictions placed on visits by 
DCF. 

Signed by me on this _____day of X, XXXX, under the pains and penalties of 
perjury. 

 _____ 
Rhonda Roe 
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EXHIBIT 7M—Motion for AOD (Services) 

COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. XXXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
The Doe Children 
___________________________ 

 
) 
) 
) 
) 

 
 
MOTHER’S MOTION FOR 
FINDING OF ABUSE OF 
DISCRETION 

Jane Roe, the mother in the above-captioned matter, hereby moves this Court for 
a finding that the Department of Children and Families (hereinafter “DCF”) has 
abused its discretion by failing to make all reasonable efforts to alleviate or 
mitigate the causes necessitating substitute care placement and work with 
mother towards reunification. More specifically, Ms. Roe seeks a finding that 
DCF has abused its discretion by: 1) failing to provide Ms. Roe with a parent 
aid; and 2) failing to provide Ms. Roe with increased visitation with her chil-
dren. As a remedy, Ms. Roe requests that this Court, in addition to finding that 
DCF has abused its discretion, order DCF to provide Ms. Doe with a parent aid 
and to provide mother with increased visitation. As grounds for this Motion, Ms. 
Roe states the following: 

I. Factual and Procedural History 

On or about X/X/XX, DCF filed this care and protection petition and obtained 
emergency custody of James Doe (DOB X/X/XX), Jackie Doe (DOB X/X/XX), 
Janice Does (DOB X/X/XX), and John Doe (DOB X/X/XX) (hereinafter “the 
children”). On or about X/X/XX, this Court held a seventy-two hour hearing. 
Mother and Father both waived their right to a seventy-two hour hearing and 
asked this Court to place the four children with their paternal and maternal 
grandmothers, Laura Doe and Margaret Roe, respectively. 

At the end of the hearing, this Court gave custody of the oldest child, James, to 
Laura Doe. The other three children were placed with DCF. James has resided 
with Ms. Laura Doe since that date. Jackie was placed in a foster home alone 
and Janice and John were placed together in a foster home. Since this date, 
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mother has consistently requested that her children be placed with family. Both 
grandmothers have also remained interested in taking the children. 

After the children were removed, a visitation schedule was put into place. DCF 
allowed mother to have weekly, supervised, one-hour visits with her four chil-
dren at the DCF office. Mother has not missed one visit since her children were 
removed. However, she has consistently requested that her visits be increased 
and DCF has refused these requests. 

DCF also drafted a Service Plan which mother signed on or about X/X/XX. On 
or about X/X/XX, DCF held a foster care review meeting. At this meeting, DCF 
found mother to be in full compliance with her service plan tasks. One of the 
tasks included in mother’s plan is that she work with a parent aid. Mother is 
willing to work with a parent aid and has requested one on several occasions. 
Mother believes that she would benefit greatly from working with a parent aid. 
However, DCF has been unwilling to provide one up to this date. 

Although reunification remains the goal on the Service Plan, DCF has failed to 
make all reasonable efforts to assists mother in her pursuit of this goal. DCF has 
identified mother as a target population for a parent aid but has refused to supply 
her with one. Additionally, DCF has refused to offer mother increased visitation 
despite her appropriateness and consistency at every visit. It is this refusal to 
make every reasonable effort to assist mother with reunification that is the basis 
for this Motion. 

This case is scheduled for a trial on the merits and best interest on X/X/XX. 

II. Law 

If a parent objects to the department’s manner of carrying out any power con-
cerning custody, “said parent or guardian may take application to the committing 
court and said court shall review and make an order on the matter.” Care and 
Protection of Isaac, 419 Mass. 602, 608 (1985). Generally, a Court can only 
order an agency to do what it has a legal obligation to do, and cannot exercise 
the function of the executive branch of government by ordering the agency to 
fulfill that obligation in a specific manner. Attorney General v. Sheriff of Suffolk 
County, 394 Mass. 624 (1985); Guardianship of Anthony, 402 Mass. 723 (1988); 
Care and Protection of Isaac, 419 Mass. 602 (1985). However, if an agency has 
failed to act in accord with applicable statutory and regulatory imperatives, the 
court may find that said agency has abused its discretion, as measured by the 
arbitrary or capricious test. Care and Protection of Isaac, 419 Mass. 602, 611 
(1985). 
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In determining whether a challenged decision is arbitrary or capricious, the Su-
preme Judicial Court instructs judges to consider, among other factors: 1) 
whether the action unduly interferes with the goal of reuniting a child with his 
biological parents; 2) whether appropriate consideration has been given to main-
taining connections among siblings and other family members; and 3) whether 
the department has complied with its own regulations. Care and Protection of 
Isaac, 419 Mass. 602, 614 (1985). There are numerous regulations found within 
110 CMR that govern DCF’ actions with regard to children in its custody. These 
regulations will be discussed in the applicable subsections of this Motion, below. 

III. Argument 

DCF has failed to make all reasonable efforts to alleviate or mitigate the causes 
necessitating substitute care placement and to work with mother towards reuni-
fication. (See 100 CMR 1.01-1.03). More specifically, DCF has failed to: 1) 
provide mother with a parent aid, and 2) provide mother with increased visita-
tion. (See 110 CMR 1.01-1.03; 110 CMR 7.101(2)-(4); 110 CMR 7.060-7.061; 
110 CMR 7.128). By failing to comply with its own regulations, DCF has acted 
in an arbitrary and capricious manner, and therefore has abused its discretion. 

A. DCF has abused its discretion by failing to provide mother 
with a parent aid, in violation of its own regulations 

According to DCF regulation 110 CMR 1.01-1.03, DCF shall recognize that 
substitute care is a temporary solution, and shall direct their efforts toward re-
unification of children and parents. DCF regulations require that DCF make 
every reasonable effort to achieve this goal. (See 110 CMR 1.01-1.03) Further-
more, according to DCF regulation 110 CMR 6.02-6.04, every family shall have 
a service plan, which includes a stated goal, a statement of the problems and 
changes needed to achieve the goal, and a statement of the tasks to be completed 
by the parent. 

In this case, when the children were removed in X of XXXX, DCF set a goal of 
reunification. In order to achieve this goal, mother was given several tasks to 
complete, including: working with a parent aid, attending her children’s medical 
appointments, learning more about her children’s medical issues and nutrition 
needs, working with her children on developing speech during her visits, com-
pleting a parenting class, and attending individual therapy and supportive care 
therapy. 

On X/X/XX, mother’s counsel contacted DCF to discover when mother could 
begin working with the parent aid. (See Affidavit of Counsel, paragraph 5). On 
that date the ongoing DCF case worker, Alison Worker, stated that she had al-
ready requested a parent aid for mother but that her request was turned down by 
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the DCF service referral network, even though she thought it should have been 
approved. (Id.) She also indicated that a parent aid would not be approved until 
DCF was ready to send the children home. (Id.). Finally, Ms. Worker stated that 
if some funds became available, she would try to obtain a parent aid for mother. 
(Id.) 

In the meantime, mother attended several of her children’s doctor appointments, 
traveling to City, Town, Other City, Other Town, Third City, and Third Town, 
without a car. She attended all of her weekly visits with her children. She con-
ducted research on the world-wide-web to obtain information on failure to 
thrive. She began individual and supportive care therapy. Unfortunately, how-
ever, she was unable to start a parenting class due to lengthy wait lists. 

By X of XXXX, mother was anxious to work with a parent aid, especially since 
the wait for the parenting class was so long. Therefore, on X/X/XX, counsel for 
mother once again contacted DCF to request a parent aid. (Affidavit of Counsel, 
paragraph 6). In this letter, mother specifically stated that she believed a parent 
aid would be very beneficial to her, because the parent aid could accompany her 
to a few of the doctor’s visits, work with her on nutrition and meals, and work 
with her during the weekly visits with her children. (Id.). 

On X/X/XX, DCF sent a letter to mother’s counsel which stated that a parent aid 
would not be provided at that time. (Affidavit of Counsel, paragraph 7). DCF 
denied the request for the following reasons: 1) it had been determined by their 
service referral network (Family Based Services, FBS), that a parent aid was not 
clinically appropriate at that time; 2) Ms. Worker had made a referral for a par-
ent aid at the onset of the case but the request was denied; 3) it was indicated by 
FBS that the service would be more appropriate once some or all of the children 
have been returned home or are imminently returned home. (Id.). 

On or about X/X/XX, DCF filed a notice of intent pursuant to G.L. c. 119, s. 
26(4) and G.L. c. 210 s.3. Since that date mother has started a parenting class 
and a parenting evaluation; she has also continued with the tasks listed above. 
On or about X/X/XX, 2001, DCF held a foster care review and found mother to 
be in full compliance with her service plan. (Affidavit of Counsel, paragraph 8). 

Given this review, mother once again requested a parent aid on X/X/XX. (Affi-
davit of Counsel, paragraph 9). As of the present date, mother has yet to receive 
this service. 

In its regulations, at 110 CMR 7.061, DCF details the “target population” for a 
parent aid service, which includes: parents, expectant parents, or primary care-
takers whose families are at risk of or are currently experiencing problems 
which child abuse or neglect. Additionally, at 110 CMR 7.060, DCF details the 
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services to be provided by a parent aid. These services include: support and en-
couragement, building self-esteem, assistance in ability to mobilize personal 
resources, enhancing parenting skills, and reducing isolation. Objectives in-
clude: prevention of child abuse and neglect and its recurrence; improving self-
esteem and promoting emotional growth and independent functioning of the 
parent or primary care taker; strengthening parent-child relationships and en-
hancing parent skills; promoting the effective and appropriate use of community 
resources; enabling a parent to develop appropriate relationships with others; 
enabling the parent to cope with normal periods of stress; supporting efforts to 
prevent placement of children; and preparing a parent for reunification. 

In listing “working with a parent aid” as a task for mother’s service plan, DCF 
clearly identified mother as a member of the “target population” for this service. 
DCF also clearly identified mother as a person who could benefit from the 
above listed services and objectives. Therefore, DCF’ failure to provide mother 
with a parent aid, despite its own recognition of a need, despite mother’s full 
compliance, and despite mother’s repeated requests, amounts to an abuse of dis-
cretion. 

DCF has an obligation to make every reasonable effort to alleviate or mitigate 
the causes necessitating substitute care placement and to work with mother to-
wards reunification. In doing so, DCF cannot identify a problem, identify a task 
which can help solve the problem, ask mother to complete the task, refuse to 
provide the service need to complete the task, and then complain that mother has 
not addressed all of their “concerns.” 

DCF has argued that its “clinicians” do not think that a parent aid is appropriate 
until DCF has decided to develop a transition plan. However, in refusing to de-
velop a transition plan at this time, despite mother’s full compliance, DCF is 
clearly stating that it still has “protective concerns” that mother has failed to 
address. Yet, at the same time, DCF is refusing to provide a parent aid to help 
mother address these “concerns.” 

This double standard is clearly arbitrary and capricious. Therefore, mother re-
spectfully requests that this Court enter a finding that DCF has abused its discre-
tion, and order DCF to provide mother with a parent aid so that both she and the 
department can make every reasonable effort to achieve reunification. 

B. DCF has abused its discretion by failing to increase mother’s 
visitation with her children, in violation of its own regulations 

Pursuant to GL c.119, § 21, DCF has the discretion to determine visitation ar-
rangements for children in its custody. However, DCF regulations clearly limit 
DCF’ discretion in this regard. DCF is required to “plan and promote regular and 
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frequent visitation between children in substitute care and their parents, consis-
tent with the terms of the service plan.” (110 CMR § 7.128). The Department is 
also required to make its decisions in the best interest of the child. (See IU, 419 
Mass. 602 (1995) and Care and Protection of Jeremy, 419 Mass. 616 (1995)). 
Finally, DCF is required to make all reasonable efforts to alleviate or mitigate 
the causes necessitating substitute care placement and to work with mother to-
wards reunification. Visitation is clearly a key component in this reunification 
process. (See 110 CMR § 7.128). 

In this case, DCF has only provided for one-hour, weekly, supervised visits be-
tween mother and her four young children. These visits take place at the DCF 
office. While this may qualify as “regular,” meaning on a consistent basis, it 
does not qualify as “frequent,” given the facts of this case. “Frequent” is a rela-
tive term, as the appropriate frequency of visits for any given child depends 
upon the unique circumstances of the case. In this case, there are a number of 
unique factors, including the young age of the children, mother’s compliance, 
and the period of time since removal. 

DCF Policy #86-011 explicitly states that the age of the child is an important 
factor in considering the frequency of visitation. In this case, the four children 
are very young. At the time of removal all four children were under the age of 
five. Since this time, over seven months have passed and mother has not missed 
one visit with her children. Mother has also been consistently on time and ap-
propriate. However, one hour a week is very little time to spend with such young 
children and mother has requested that her visits be increased on several occa-
sions. (Affidavit of Counsel, paragraphs 10, 12, 14). DCF has denied each of 
these requests. (Affidavit of Counsel, paragraphs 11 & 13). 

Furthermore, it is well settled in both case and statutory law that without fre-
quent visitation the bond between a parent and child often weakens over time, 
with the children commonly becoming increasingly attached to his or her foster 
parents. (See Adoption of Frederick, 405 Mass. 1, 7 (1989); Adoption of Nicole, 
40 Mass. App. Ct. 259, 262-63 (1996); G.L. c. 210, § 3). When this attachment 
to foster parents occurs, it is then often used against a parent at a termination 
trial. While the legislature may have intended to allow courts to apply the bond-
ing factor where parents are the cause of the weakened bond, it is an unreason-
able reading of the statute to infer that the legislature intended to allow the de-
partment to intentionally or inadvertently cause the weakening of a bond be-
tween a parent and a child. 

In this case, mother was found to be fully compliant with her service plan tasks 
on or about X/X/XX. (Affidavit of Counsel, paragraph 8). Additionally, the chil-
dren have only been removed from her care for less than eight months. During 
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this time, mother has made every visit with her young children. Furthermore, 
this is a critical time for mother to bond with her children. 

DCF has informed mother’s counsel that it has made a “clinical” decision not to 
increase visitation until it has the results of a parenting and psychological 
evaluation. (Affidavit of Counsel, paragraph 15). The Department has stated that 
its “clinical” decision is based on a fear that if it increases visitation and the re-
ports are negative, it will have to decrease visitation and cause possible harm to 
the children. (Id.). 

The Department’s position is based on nothing more than speculation and un-
qualified opinion. It has no idea what the report will say, whether the conclu-
sions will be credible, or even whether an increase and later decrease would be 
harmful to the children. This cannot be considered a clinical decision made in 
the best interest of the children. 

Visitation arrangements can and should be made according to what is in the 
children’s best interests. Up until X of XXXX, these children all lived with their 
mother. They are all under the age of six, and are at the critical age for bonding 
with their mother. Mother has been consistent and appropriate during all of her 
visits with her children over the last seven months. The visits are currently su-
pervised and Mother has never placed any of the children at risk during the vis-
its. The Department has offered nothing more than speculation as a reason why 
visitation should not be increased. 

Finally, reunification is still the goal on the service plan. Therefore, DCF is still 
required to make all reasonable efforts to alleviate or mitigate the causes neces-
sitating substitute care placement and to work with mother towards reunifica-
tion. Visitation and bonding are clearly key components in this reunification 
process and every attempt should be made to offer mother more opportunity to 
bond with her children. 

Therefore, mother respectfully requests that this Court enter a finding that DCF 
has abused its discretion, and order DCF to provide mother with increased visi-
tation so that both she and the department can make every reasonable effort to 
achieve reunification. 

Wherefore, Jane Roe, respectfully requests that this Court find that DCF has 
abused its discretion by failing to make all reasonable efforts to alleviate or 
mitigate the causes necessitating substitute care placement and work with 
mother towards reunification. More specifically, Ms. Roe seeks a finding that 
DCF has abused its discretion by: 1) failing to provide mother with a parent aid, 
and 2) failing to provide mother with increased visitation with her children. As a 
remedy, Ms. Roe requests that this Court, in addition to finding that DCF has 
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abused its discretion, order DCF to provide mother with a parent aid and in-
creased visitation. 

Dated: Respectfully Submitted 
JANE ROE, 
By her attorney 

_____ 
Attorney, BBO No. XXXXXXX 
Address 
Phone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mail. 

 _____ 
Attorney 
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EXHIBIT 7N—Motion to Compel DCF to Place 
Children Together 

COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. XXXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
JOHN DOE, JR., 
JAMES DOE, 
and JEFF DOE 
___________________________ 

 
) 
) 
) 
) 

 
 
 

CHILDREN’S MOTION TO COMPEL DCF 
TO PLACE THEM IN THE SAME FOSTER HOME 

Six year old James and seven year old Jeff have been separated since being re-
moved from their parent’s home X weeks ago. The Department of Children and 
Families is required by stat-ute and regulation to place siblings together unless 
doing so is contrary to their best interests DCF has provided no reason, clinical 
or otherwise, for its refusal to place the children together. The brothers miss each 
other and wish desperately to be together. They ask this Court to order the De-
partment to fulfill its legal obligation and place them together in the same foster 
home.  

I. Factual and Procedural History 

On DATE, DCF filed this Care and Protection case and obtained temporary cus-
tody of James (D.O.B. X/XX/XX) and Jeff Doe (D.O.B. X/XX/XX). The De-
partment has placed James and Jeff in two separate foster homes in the CITY 
area. A temporary custody hearing in this mat-ter, originally scheduled for 
DATE, has been rescheduled for DATE. 

The two children have expressed an interest in returning to their parents, or, in 
the alter-native, living with their adult sister. (Affidavit of Counsel, ¶ 2) Should 
this Court decide that neither of those alternatives is appropriate and that the 
children should remain in the temporary custody of DCF, then the children wish 
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to be placed together in the same foster home. This desire was expressed to 
DCF, through the children’s counsel, on DATE and has been repeated to DCF 
several times since. (Affidavit of Counsel, ¶ 2)  To date, the children remain in 
separate foster homes. 

The foster parent for each child has expressed to counsel for the children a will-
ingness to have both siblings placed with her. (Affidavit of Counsel, ¶ 3) Each 
foster parent stated to coun-sel for the children that she has adequate space and 
an available bed. (Affidavit of Counsel, ¶ 3) This information was communi-
cated to DCF by counsel for the children. (Affidavit of Counsel, ¶ 4) 

Jeff’s foster parent currently has four foster children in her home (including Jeff) 
and three biological children. However, she indicated to counsel for the children 
that she intends to serve notice to DCF within the next day to remove one of the 
other foster children. (Affidavit of Counsel, ¶ 5)  Upon information and belief, 
James’s foster mother currently has four foster chil-dren (including James) and 
one biological child. (Affidavit of Counsel, ¶ 5) 

Despite repeated requests, Counsel has been unable to learn the reason(s) for 
DCF’s re-fusal to place the children together in the same foster home. DCF has 
provided no reason, clini-cal or otherwise, for its refusal to place the children 
together in either of the foster homes. (Affi-davit of Counsel, ¶ 6). There is no 
evidence that placing James and Jeff together would be “con-trary to the safety 
or well-being” of either of them. [ADD FACTS AS NECESSARY.]  (Affida-vit 
of Counsel, ¶ 6).  

II. The Department is Mandated to Place James and Jeff Together 

This Court may order the Department to do that which it has a legal obligation 
to do. See Attorney General v. Sheriff of Suffolk County, 394 Mass. 624, 629–30 
(1985). Both Chapter 119 and the Department’s own regulations require it to 
place siblings together in the same home un-less doing so would be contrary to 
the children’s best interests. Section 23(c) of Chapter 119 states that:   

[t]he department shall also seek to identify any minor 
sibling or half-sibling of the child and attempt to 
place these children in the same foster family if, in 
the judg-ment of the department, that placement 
would be in the best interests of the chil-dren.  

G.L. c. 119, § 23(c) (emphasis added). Similarly, under DCF regulations: 

[t]he Department shall place a child with the child's 
full or half sibling(s) unless doing so would be con-
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trary to the safety or well-being of the child or sib-
ling(s), or otherwise not in the child's best interest.  

110 C.M.R. § 7.101(4) (emphasis added). Further, federal law requires that DCF 
“make reason-able efforts . . . to place siblings removed from their home in the 
same foster care, kinship guard-ianship, or adoptive placement, unless the [it] 
documents that such a joint placement would be contrary to the safety or well-
being of any of the siblings.”  42 U.S.C. § 671(a)(31)(A).  

“It is well recognized that the love and affection of a 
brother and sister . . . is important in the lives of both 
of them and to deprive them of the association ordi-
narily would not be to their best interests[.]” Care and 
Protection of Three Minors, 392 Mass. 704, 715 
(1984) (quotations omitted); see also Adoption of 
Hugo, 428 Mass. 219, 231 (1998). There is no evi-
dence that plac-ing James and Jeff together would be 
“contrary to the safety or well-being” of either of 
them. [REPEAT FACTS ABOVE AS NECESSARY] 

Both James’ and Jeff’s placements have sufficient room to accommodate an ad-
ditional child. DCF regulations limit the number of children in a placement to 
four foster children and six total children. 110 C.M.R. § 7.105(12). However, the 
Regional Director may authorize the placement of additional foster children in 
the home “to place siblings together where one sibling is already residing in the 
foster/ pre-adoptive home.” 110 C.M.R. § 7.105(12). In that case, up to six fos-
ter children and eight total children can be placed in the home. 110 C.M.R. § 
7.105(12).  

Conclusion 

It is in James’ and Jeff’s best interests to be placed together in the same foster 
home. The law mandates DCF to place James and Jeff together in the same 
home. The brothers ask this court to order DCF to fulfill its legal obligation. 
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Dated: JOHN DOE, JR., 
JAMES DOE, 
JEFF DOE 
By their attorney 

_____ 
Attorney, BBO No. XXXXXXX 
Address 
Phone Number 

CERTIFICATE OF SERVICE 

I, _____Attorney, hereby certify that I did serve one copy of the foregoing on all 
counsel of record by mail. 

 _____ 
Attorney 
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EXHIBIT 7O—Motion for Abuse of Discretion 
Hearing (Kinship Homestudy) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. XXXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
Cindy, John & 
Janet Smith 
___________________________ 

 
) 
) 
) 
) 

 
 
FATHER’S MOTION FOR AN 
ABUSE OF 
DISCRETION HEARING 

NOW COMES Michael Smith, father of Cindy, John and Janet Smith, and re-
spectfully requests that this Honorable Court grant his motion for an abuse of 
discretion hearing. More specifically, father requests that this court find that the 
Department of Children and Families (hereinafter referred to as “DCF”) has 
abused its discretion by refusing to complete a home study on Sandy Day, one of 
father’s kinship placement options. In support of his motion, father states: 

I. Procedural and Factual History 

Sandy Day is a friend of father’s who is interested in being a placement option 
for Cindy and/or John Smith, if the family is not able to take custody. Ms. Day 
has a great deal of experience caring for children and has worked in the field of 
day care for the past ten years. She has been a friend of father’s for over five 
years and has spent substantial time with the children and the father on a number 
of occasions. Ms. Day is also acquainted with other family members including 
the children’s paternal grandparents and their uncle. Ms. Day lives five miles 
from Mr. Smith and the children’s paternal grandparents. (See Affidavits of 
Sandy Day and Michael Smith attached.) 

On or about DATE, father’s counsel mailed to DCF a registration of interest 
completed by Sandy Day. Ms. Day passed the initial screening as a foster care 
placement, as she did not have a criminal record and was never an open con-
sumer with DCF. On DATE, DCF was still in the process of completing a physi-
cal standards check. This check was never completed and DCF closed Ms. Day’s 
case. Ms. Day wrote a letter to DCF on or about DATE, to inform DCF that she 
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was still interested in being a foster home for John and/or Cindy. DCF has not 
responded to this letter and has stated to father’s counsel that it has no intention 
of reopening the case. (See Affidavit of Counsel attached; see also Affidavit of 
Sandy Day.) 

It is father’s understanding that DCF closed the case because the agency con-
tacted Ms. Day a few times in DATE by phone and she did not respond. There-
fore, DCF sent Ms. Day a letter stating that since DCF had not heard from her, 
DCF assumed she was no longer interested in being home studied. DCF then 
closed the case. (Id.) 

However, Ms. Day was on vacation during the month of MONTH. When she 
returned home and received the letter stating that the Department was no longer 
interested, she became discouraged and thought that the Department did not 
want her to continue with the process. Nonetheless, she did send the Department 
a letter on or about DATE, stating that she was still interested in being a place-
ment option for Cindy and/or John Smith, if the family would not be able to take 
custody. Despite this fact, DCF refused to re-open the case and home study her 
home. (Id.) 

DCF’s goal for Cindy and John is adoption. DCF has yet to identify a firm re-
source for either child and has a current plan of recruitment. (See DCF Court 
Reported dated DATE.) 

II. Law 

In determining whether a challenged decision is arbitrary or capricious, the Su-
preme Judicial Court instructs judges to consider, among other factors: 1) 
whether the action unduly interferes with the goal of reuniting a child with his 
biological parents; 2) whether appropriate consideration has been given to main-
taining connections among siblings and other family members; and 3) whether 
the department has complied with its own regulations. Care and Protection of 
Isaac, 419 Mass. 602, 614 (1985). There are numerous regulations found within 
110 CMR that govern DCF’s actions with regard to placement of children in its 
care with family. 

When an individual applies to be a foster parent, that person must meet the De-
partment’s requirements for kinship or child-specific placements, as set forth in 
110 CMR 7.108. See 110 CMR 7.101(3). According to 110 CMR 7.108, when 
DCF is considering a non-emergency placement, DCF must first conduct an 
initial eligibility screening of the proposed caregivers in accordance with 110 
CMR 7.100(3) and (4). If the proposed caregivers are determined to be eligible, 
they shall submit a completed foster/pre-adoptive application to the Department, 
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and the Department shall complete a foster/pre-adoptive assessment within 40 
working days after receiving the completed application. See 110 CMR 7.108. 

For any child in the custody of DCF, 110 CMR 7.101(1) clearly states that: “All 
out of home placement decisions shall be made in the best interest of the child, 
based upon safety of the child and the child’s individual needs. Placement deci-
sions should be made in a manner conducive to permanency planning and the 
safe and timely return of children to their homes or their new permanent setting. 
The following factors shall be taken into consideration: (a) the least restrictive 
setting for the child; (b) close proximity to the home of the child’s family and/or 
the child’s school; (c) ability for frequent visits between child and his/her fam-
ily; (d) the child’s individual needs including those related to his/her physical, 
mental, and emotional well-being and the capacity of the prospective foster or 
pre-adoptive parents to meet those needs; (e) placement that can serve as the 
placement for any of the child’s siblings in the Department’s care or custody; 
and (f) a mature child’s choice of residence.” (emphasis added). 

Furthermore, according to 110 CMR 7.101(2), “The Department shall consider, 
consistent with the best interests of the child, the following placement resources 
in the following order: (a) placement with kinship family; (b) placement with a 
child-specific family; (c) placement in a family foster care with a married couple 
with parenting expertise…; (d) placement in a family foster care with a married 
couple without parenting experience…; (e) placement in a community residen-
tial care. Every reasonable effort should be made to place a child in accordance 
with 110 CMR 7.101(2).” (emphasis added). DCF regulations define kin to in-
clude relatives or “a significant other adult to whom a child and the child’s par-
ent(s) ascribe the role of family based on cultural and affectional ties or individ-
ual family values.” 110 C.M.R. § 18.04 (Definitions). 

III. Argument 

In this case, DCF has abused its discretion by refusing to reopen Ms. Day’s file 
and complete a home-study of her home. DCF has offered no legitimate reason 
for not completing the home study. The fact that Ms. Day was on a vacation for 
a month and was unaware of DCF’s attempts to reach her is insufficient reason 
to ignore Ms. Day as a placement resource. Her long-standing relationship with 
Mr. Smith, the children, and Mr. Smith’s extended family clearly qualifies her as 
“kin”, 110 C.M.R. § 18.04, and DCF is required to consider placement with kin 
first. 110 C.M.R. § 7.101(2). 

Further, DCF has not identified a permanent resource for the children and its 
current plan is recruitment. It is arbitrary and capricious to refuse to consider 
Ms. Day when there are no other options in sight. Ms. Day has worked in the 
field of day care for the past ten years and has a great deal of experience caring 
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for children. She is also still interested in being a placement option for Cindy 
and/or John Smith, if the family is not able to take custody. Despite these facts, 
DCF is refusing to home study her home. This decision is in violation of 110 
CMR 7.101, 7.102, and 7.108 and is arbitrary and capricious.  

Wherefore, Michael Smith, father of Cindy, John and Janet Smith respectfully 
requests that this Court find that DCF has abused its discretion by arbitrarily and 
capriciously refusing to complete a home study on Sandy Day, one of father’s 
kinship placement options. As a remedy, Mr. Smith requests that this Court, in 
addition to finding that DCF has abused its discretion, order DCF to complete a 
home study on Sandy Day. 

 

Dated: Respectfully submitted, 
Michael Smith 
By his attorney, 

_____ 
Attorney, BBO No.  
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, _____Attorney, hereby certify that I did serve one copy of the foregoing on all 
counsel of record by mail. 

 _____ 
Attorney 
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EXHIBIT 7P—Child’s Motion for Abuse of Discretion 
and Restraining DCF from Moving Child to a New 
Placement 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

___________________________ 
 
IN RE: Care and Protection of 
Don & David Roe 
 
___________________________ 

 
) 
) 
) 
 
)) 

 
 
CHILD’S MOTION FOR A  
PRELIMINARY INJUNCTION AND 
ABUSE OF DISCRETION 
HEARING 

NOW COMES, Don Roe, one of two minor children in the above-captioned 
matter and hereby moves that this Court grant his request for a preliminary in-
junction restraining the Department of Children and Families from removing 
him from the care of his grandmother, Rachel Roe, and/or placing him in a dif-
ferent foster care placement. Don Roe further requests that this Court schedule 
an abuse of discretion hearing on the matter.   

I.  FACTUAL AND PROCEDURAL HISTORY 

Don Roe was born on X/X/XX. He is currently six years old. Don’s biological 
mother is Janet Roe. Don’s biological father is Sam Smith. Don’s stepfather is 
Michael Moe. Don has lived with Michael since he was a young child and refers 
to Michael as “Dad.”  David Roe was born on X/X/XX. David is the biological 
child of Janet Roe and Michael Moe. Don and David are half-brothers. David is 
Don’s only sibling.  

On or about X/X/XX, Don and David were removed from the custody of Janet 
Roe and Michael Moe, pending a temporary custody hearing. Don and David 
were immediately placed with their maternal grandmother, Rachel Roe. A tem-
porary custody hearing took place on X/X/XX and X/X/XX. Custody of the 
children was returned to Janet Roe subject to conditions; including that Rachel 
Roe provide substantial help with caring for Don and David. On or about 
X/X/XX, Janet Roe called DCF and requested that DCF retake custody of both 
children. On X/X/XX, DCF again removed Don and David from the custody of 
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Janet Roe and Michael Moe, pending a temporary custody hearing. DCF once 
again placed both children with maternal grandmother Rachel Roe. 

On X/X/XX, Janet Roe and Michael Moe waived their right to a temporary cus-
tody hearing and the children were placed into the temporary custody of DCF. 
The children continued to be placed with Rachel Roe. At the time this arrange-
ment was made, neither of the boys was in school and no daycare was available 
so they required full time care. A few weeks after DCF placed the children with 
Rachel Roe for the second time, Rachel, Janet, and Rachel’s sister, Ronda Roe, 
suggested that the boys be split up so that Rachel could care for one child and 
Ronda could care for the other. DCF agreed with this arrangement and placed 
Don with Ronda while David stayed with Rachel. 

Unfortunately, on X/X/XX, Ronda and her husband decided that they could not 
care for Don anymore. They sent him to school and asked DCF to pick him up at 
school and not return him to their home. They never told Don about their plans. 
On the same day, X/X/XX, Rachel asked DCF if she could take Don back and 
DCF agreed to place Don back with Rachel but only for one night. DCF super-
visor, Jim Smith, told Rachel and Counsel for the Children that DCF was con-
cerned that Rachel could not handle caring for both children and their special 
needs. Therefore, DCF is unwilling to place Don with Rachel for any extended 
period of time.  

On the next day, X/X/XX, Rachel once again asked Jim Smith if DCF could 
keep Don with her and her husband. Mr. Smith stated that DCF’ plan was to 
move Don today to a different home. On X/X/XX, Mr. Smith left counsel for the 
children a voice mail message. In that message he stated DCF would be moving 
Don today and that they were searching for a placement. He also stated that Don 
was not “handling the moving around well” and that Don was “upset” so DCF 
would need to prepare him for another move. 

Rachel and her husband desperately want to care for both Don and David. Ra-
chel acknowledges that it will be difficult at times but she thinks she and her 
husband can handle the responsibility, especially since both the boys are now in 
school and have counselors. Don desperately wants to stay with his grandparents 
and his brother. 

II.  LAW 

For any child in the custody of DCF, 110 CMR 7.101(1) clearly states that: “All 
out of home placement decisions shall be made in the best interest of the child, 
based upon safety of the child and the child’s individual needs. Placement deci-
sions should be made in a manner conducive to permanency planning and the 
safe and timely return of children to their homes or their new permanent setting. 
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The following factors shall be taken into consideration: (a) the least restrictive 
setting for the child; (b) close proximity to the home of the child’s family and/or 
the child’s school; (c) ability for frequent visits between child and his/her fam-
ily; (d) the child’s individual needs including those related to his/her physical, 
mental, and emotional well-being and the capacity of the prospective foster or 
pre-adoptive parents to meet those needs; (e) placement that can serve as the 
placement for any of the child’s siblings in the Department’s care or custody; 
and (f) a mature child’s choice of residence.” (emphasis added). 

Furthermore, according to 110 CMR 7.101(2), “The Department shall consider, 
consistent with the best interests of the child, the following placement resources 
in the following order: (a) placement with kinship family; (b) placement with a 
child-specific family; (c) placement in a family foster care with a married couple 
with parenting expertise…; (d) placement in a family foster care with a married 
couple without parenting experience…; (e) placement in a community residen-
tial care. Every reasonable effort should be made to place a child in accordance 
with 110 CMR 7.101(2).” (emphasis added). 

Due to the clear intent on the part of DCF to remove him from his grandparents 
and place him in another foster home, and the lack of any alternative legal rem-
edy, Don is forced to seek a temporary restraining order from this Court against 
DCF on X/X/XX. 

In Commonwealth v. Mass. CRINC & others, the Court ruled that a restraining 
order is appropriate where the risk of harm to the plaintiff, in light of the plain-
tiff’s chances of success on his/her claim, outweighs the defendant’s probable 
harm and likelihood of prevailing on the merits of the case. Commonwealth v. 
Mass. CRINC & others, 392 Mass. 79, 87-88 (1984). More specifically, in In 
Re: Care and Protection SJ No. 95-390, Judge Greaney clearly establishes that 
the Juvenile Court has the equitable power in care and protection cases to issue a 
restraining order to maintain the status quo, pending an evidentiary hearing on 
the matter at issue. In Re: Care & Protection, Memorandum and Order SJ No. 
95-390, Greaney, J. (August 23, 1995). [See Attachment]. As Judge Greaney 
explicitly states, the Juvenile Court is not required to “permit the harm that 
would be occasioned by an ill-considered change in a child’s residence to occur 
before determining whether the Department has acted within its discretion.” Id. 

Furthermore, time is of the essence and under Massachusetts Rules of Civil Pro-
cedure, Rule 65, “A temporary restraining order may be granted without written 
or oral notice to the adverse party or his attorney only if it clearly appears from 
specific facts shown by affidavit or by the clarified complaint that immediate 
and irreparable injury, loss, or damage will result to the applicant before the ad-
verse party or his attorney can be heard in opposition.” 
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Counsel for Don has spoken with Counsel for DCF, as recently as X/X/XX. On 
that day, attorney for DCF stated that her clients had not yet formulated a posi-
tion regarding Don staying with his grandmother as a kinship placement. Placing 
Don with Rachel is the most appropriate placement under DCF regulations for 
the following reasons: (1) it is a kinship placement where he has been placed 
before, (2) it is the current placement of his only sibling, (3) it is the least restric-
tive placement available, and (4) it allows for frequent visitation with his parents 
(since the children were removed in X/X/XX, visitation has always taken place 
at Rachel’s home). See 110 CMR 7.101(1) and 110 CMR 7.101(2). 

DCF regulations require DCF to make every reasonable effort to place a child in 
accordance with the above listed regulations. See 110 CMR 7.101(2). In the past 
three-and-a half months, Don has had to move six times. DCF supervisor, Jim 
Smith, admitted that Don is not “handling the moving around well” and that Don 
is “upset.” If Don is not allowed to stay with Rachel he will have to move a sev-
enth time. Rachel is willing to care for Don and David as long as is necessary. 
The same cannot be said for any new foster home to which Don is moved. A 
stay in foster care will almost certainly require additional moves. 

Given these factors, the risk of irreparable harm to Don as a result of a seventh 
move in three-and-a-half months and removal from his grandmother and only 
sibling is extremely high. In contrast, DCF suffers no harm pending a hearing on 
the matter. DCF can clearly continue looking for an alternative placement. Fi-
nally, the likelihood of Don prevailing on the merits is strong in view of DCF’s 
own regulations requiring placement with kin. Furthermore, moving Don from 
his placement with his grandmother and brother would be an abuse of discretion. 

When DCF is granted custody of a child, such custody includes the following 
powers: (1) to determine the child’s place of abode, medical care, and education; 
(2) to control visits to the child; (3) to consent to enlistments, marriages and 
other contracts otherwise requiring parental consent. M.G.L. c. 119 s. 21. If a 
parent objects to DCF’s manner of carrying out any power concerning custody, 
“said parent or guardian may take application to the committing court and said 
court shall review and make an order on the matter.” See id.; see also Care and 
Protection of Jeremy, 419 Mass. 616 (1995); Care and Protection of Isaac, 419 
Mass. 602, (1995). 

Generally, a Court can only order an agency to do what it has a legal obligation 
to do, and cannot exercise the function of the executive branch of government 
by ordering the agency to fulfill that obligation in a specific manner. Attorney 
General v. Sheriff of Suffolk County, 394 Mass. 624 (1985); Guardianship of 
Anthony, 402 Mass. 723 (1988); Care and Protection of Isaac, 419 Mass. 602 
(1985). However, if an agency has failed to act in accord with applicable statu-
tory and regulatory imperatives, the court may find that said agency has abused 
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its discretion, as measured by the arbitrary or capricious test. Care and Protec-
tion of Isaac, 419 Mass. 602, 611 (1985). 

In determining whether a challenged decision is arbitrary or capricious, the Su-
preme Judicial Court has instructed judges to consider, among other factors: 1) 
whether the action unduly interferes with the goal of reuniting a child with his 
biological parents; 2) whether appropriate consideration has been given to main-
taining connections among siblings and other family members; and 3) whether 
the department has complied with its own regulations. Care and Protection of 
Isaac, 419 Mass. 602, 614 (1985). 

Moving Don from his grandmother’s home would unduly interfere with the goal 
of reuniting Don with his biological parents, it would separate Don from living 
with his only sibling, and it would violate 110 CMR 7.101(1)-(2). See Care and 
Protection of Isaac, 419 Mass. 602, 614 (1985). 

WHEREFORE, Don Roe respectfully requests that this Court grant his request 
for a preliminary injunction restraining DCF from removing him from the care 
of his grandmother, Rachel Roe, and/or placing him in a different foster care 
placement, and schedule an abuse of discretion hearing on the matter. 

 

Date: Respectfully submitted, 
DON ROE 
By his attorney, 

_____ 
Attorney 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, _____ Attorney, hereby certify that I did serve one copy of the foregoing on all 
counsel of record by faxing the same to them. 

 _____ 
Attorney 
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EXHIBIT 7Q—Motion for AOD (School Stability) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT  
CITY DIVISION 
DOCKET NO.  

 

___________________________ 
 
IN RE: Care and Protection of 
The ****** Children 
 
___________________________ 

 
) 
) 
) 
 
)) 

 
 
MOTHER’S MOTION FOR 
FINDING OF ABUSE OF 
DISCRETION/MOTION TO 
COMPEL 

The mother in the above-captioned matter, hereby moves this Court for 
a finding that the Department of Children and Families (hereinafter “DCF”) has 
abused its discretion by failing to maintain the child’s educational stability. More 
specifically, Mother seeks a finding that DCF has abused its discretion by: 1) 
failing to respond to counsel’s request, pursuant to federal statute, that DCF co-
ordinate with Public Schools to ensure that the child remains in the school in 
which he was enrolled at the time of his placement; and 2) failing to provide 
reasonable transportation to enable him to continue in the appropriate school. As 
a remedy, Mother requests that this Court, in addition to finding that DCF has 
abused its discretion, order DCF to arrange for the child to be transported to the 
School. As grounds for this Motion, Mother states the following: 

I. Factual and Procedural History 

On or about XX/XX/XX, DCF filed this care and protection petition 
and obtained emergency custody of the children. On or about XX/XX/XX, this 
Court held a seventy-two hour hearing and temporary custody was continued in 
DCF.  

At the end of the hearing, this Court placed the children with DCF. The 
children have resided with their maternal grandmother. For the remainder of the 
past school year, while the children were placed with their grandmother, the 
child continued to attend the School in his mother’s district.  

Since the end of the school year, Mother has requested that child con-
tinue to attend his home school for the upcoming year, particularly in light of the 
fact that this family’s goal is reunification, and that therefore child will soon be 
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once again residing in the district for his home School. In July, counsel sent the 
ongoing worker a letter requesting that child remain in his home school and 
drawing the worker’s attention to the new federal Fostering Connections to Suc-
cess and Increasing Adoptions Act of 2008. Throughout the month of August, 
counsel has contacted both the ongoing worker and her supervisor several times 
regarding child’s school placement, but has not received any response. 

The Superintendent of schools is quite willing for child to attend his 
home school, although currently he is in placement outside of School’s district. 
Moreover, as part of Mother’s Service Plan with DCF, she participated in a pa-
rental fitness evaluation. The evaluator recommends that child remain at the 
home school, and that he and sibling be reunified with Mother soon. On Sep-
tember __, 20__, child started school at New School. 

This case is scheduled for a trial on the merits and best interest on 
XX/XX/XX. 

II. Law 

If a parent objects to the department’s manner of carrying out any power con-
cerning custody, “said parent or guardian may take application to the committing 
court and said court shall review and make an order on the matter.”  Care and 
Prot. of Isaac, 419 Mass. 602, 608 (1985). Generally, a Court can only order an 
agency to do what it has a legal obligation to do, and cannot exercise the func-
tion of the executive branch of government by ordering the agency to fulfill that 
obligation in a specific manner. Attorney Gen. v. Sheriff of Suffolk County, 394 
Mass. 624 (1985); Guardianship of Anthony, 402 Mass. 723 (1988); Isaac, su-
pra, 419 Mass. 602. However, if an agency has failed to act in accord with ap-
plicable statutory and regulatory imperatives, the court may find that said 
agency has abused its discretion, as measured by the arbitrary or capricious test. 
Isaac, 419 Mass. at 611. 

A court has the right to order an executive agency to do what it has a legal obli-
gation to do. Isaac, 419 Mass. at 606; Anthony, 402 Mass. at 727; Sheriff of Suf-
folk County, 394 Mass. at 629–30. In 2008, Congress passed the Fostering Con-
nections to Success and Increasing Adoptions Act, an amendment to the Adop-
tion and Safe Families Act of 1997. Pub. L. 110-351, 122 Stat. 3949 (to be codi-
fied at scattered sections of 42 U.S.C.). This Act includes a provision entitled 
“Educational Stability,” which adds to the obligations of state child welfare 
agencies, stating that there must be  

A plan for ensuring the educational stability of the 
child while in foster care, including . . . an assurance 
that the State agency has coordinated with appropri-
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ate local educational agencies . . . to ensure that the 
child remains in the school in which the child is en-
rolled at the time of placement.  

§ 204, 122 Stat. 3960. The statute also places the burden on the agency to pro-
vide transportation by adding “reasonable travel for the child to remain in the 
school in which the child is enrolled at the time of placement” to the definition 
of foster care maintenance payments. § 204(a)(2)(B); see also 42 U.S.C. § 
675(4)(A) (containing the previous definition of “foster care maintenance pay-
ments,” to which the reasonable travel requirement has been added).  

III. Argument 

DCF has failed to comply with its federal statutory mandate to provide educa-
tional stability for the child. See Pub. L. 110-351, § 204, 122 Stat. 3949, 3960 
(2008). More specifically, DCF has failed to: 1) allow the child to remain in the 
school in which he was enrolled at the time of his placement, and 2) provide 
transportation to school for child until he is reunified with Mother in the appro-
priate school district. See § 204(a)(1)(B), (a)(2)(B). By failing to comply with 
federal statute, DCF has acted in an arbitrary and capricious manner, and there-
fore has abused its discretion. 

A. DCF has abused its discretion by failing to ensure the child re-
mained in the school in which he was enrolled at the time of his 
placement in violation of federal statute 

The Fostering Connections to Success and Increasing Adoptions Act of 2008 
strengthened the importance of a child’s school when in state care by removing 
the phrase “assurance that the child’s placement in foster care takes into account 
proximity to the school in which the child is enrolled at the time of placement” 
and replacing it with a mandate that the child be allowed to remain in the school. 
42 U.S.C. § 675(1)(C)(iv) (emphasis added); see Pub. L. 110-351, § 204(a), 122 
Stat. 3949, 3960 (2008). 

In this case, although the children were removed in the middle of the 20__–20__ 
school year, child continued to attend School for the remainder of the 20__–
20__ school year. During that year, DCF provided transportation for the child to 
school. On XX/XX/XX, Mother’s counsel contacted DCF to alert the social 
worker that if the child had not been reunited with Mother by September, then 
DCF would be obligated to pay for transporting the child to School. See Letter 
from Attorney for Mother, to Social Worker, DCF. Since that date, DCF has not 
contacted counsel on this issue. Counsel contacted the ongoing worker to dis-
cuss this issue on X, X and X, and the supervisor on X and X (See Affidavit of 
Counsel). On X, counsel spoke with DCF counsel regarding this issue. On X, 
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counsel’s social worker spoke with the parental fitness evaluator, who said that 
she had recommended that child remain at the School and that she assumed DCF 
was planning to follow that recommendation. 

On XX/XX/XX a foster care review was held for this case. The Report gener-
ated from this foster care review, dated XX/XX/XX, states that the projected 
reunification date for this family is September 20__. On XX/XX/XX, the ongo-
ing worker delivered a new service plan to Mother, which continues to list reuni-
fication as the goal for this family. Given this goal, and its projected date, it is 
apparent that it would be in child’s best interests to remain in School, to which 
he would be returning anyway when this family is reunified, to maintain his 
educational stability and minimize disruptions to him. 

DCF has an obligation to act in the best interests of the children, and in particu-
lar to comply with the federal mandate laid out by Congress in the Educational 
Stability section of the Fostering Connections to Success and Increasing Adop-
tions Act of 2008. See Pub. L. 110-351, § 204, 122 Stat. 3949, 3960; Mass. Gen. 
Laws c. 119, § 1. In doing so, DCF must see to it that Child is able to continue 
attending his home school, School. 

DCF’s failure to comply with federal law is clearly arbitrary and capricious. 
Therefore, mother respectfully requests that this Court enter a finding that DCF 
has abused its discretion, and order DCF to obey the statute and serve Child’s 
best interests by allowing him to continue attending School. 

B. DCF has abused its discretion by failing to provide transportation 
to allow Child to attend the school in which he was enrolled at the 
time of placement 

Pursuant to the Fostering Connections to Success and Increasing Adoptions Act, 
DCF is under a mandate to provide for travel to the school in which the subject 
Child was enrolled at the time of his placement. Pub. L. 110-351, § 
204(a)(2)(B), 122 Stat. 3949, 3960 (2008). This new requirement falls under the 
amended definition of “foster care maintenance payments,” for which the Com-
monwealth may be reimbursed by the federal government. § 204(a)(2)(B); see 
also 42 U.S.C. § 670 (2006). 

In this case, reunification is the goal listed on the Service Plan. In light of DCF’s 
stated intention to return the children home, and thereby return them to the dis-
trict for the school in which Child was enrolled at the time of placement, it is 
apparent that Child should have continued to attend School. Failure to continue 
transporting Child to School is the failure to provide for his educational stability, 
as required of DCF by federal statute.  
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Moreover, DCF provided transportation through the end of the previous school 
year for the Child to attend the school in which he was enrolled at the time of 
placement. Without apparent explanation, however, DCF is now refusing to con-
tinue providing such transportation. Such a refusal, in the face of DCF’s earlier 
compliance with the federal mandate, is arbitrary and capricious. 

Wherefore, Mother respectfully requests that this Court find that DCF has 
abused its discretion by failing to make all reasonable efforts to comply with the 
federal statutory mandate for educational stability. More specifically, Mother 
seeks a finding that DCF has abused its discretion by: 1) failing to allow Child 
to continue attending the school in which he was enrolled at the time of place-
ment, and 2) failing to provide transportation to enable him to attend the appro-
priate school. As a remedy, Mother requests that this Court, in addition to find-
ing that DCF has abused its discretion, order DCF to allow the Child to attend 
the School and to transport him there until he is reunified with Mother. 

In the alternative, Mother respectfully requests that this Court grant the same 
remedy and compel DCF to provide for Child’s educational stability, and rea-
sonable travel toward that end, on the grounds that DCF has violated federal 
statute. 

 

Dated: _____ Respectfully submitted, 
MOTHER 
By her attorney, 

_____ 
Attorney 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, _____ hereby certify that I did serve one copy of the foregoing on all counsel 
of record by faxing and mailing the same to them. 

 _____ 
Attorney 
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Affidavit in Support of Mother's Motion for Finding of Abuse of Discretion 

I, John Smith, on oath depose and say: 

1. I am Superintendent of the Public Schools. 

2. I am familiar with the Child. 

3. The Public Schools are not in a position to transport Child from his current 
placement to Home School. 

4. I believe it is in Child’s best interests to maintain educational stability. I do 
not object to Child’s attending Home School, although he is temporarily re-
siding in the district of the New School, provided that the Department of 
Children and Families supplies reasonable travel for him, as afforded by the 
Fostering Connections to Success and Increasing Adop-tions Act of 2008. 

5. The above is true to the best of my information and belief and is signed un-
der the pains and penalties of perjury this _____ day of September, 20_____ 

 _____ 
John Smtih 
Superintendent, Public Schools 
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EXHIBIT 7R—Motion for AOD (Overnight 
Visitation) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT  
CITY DIVISION 
DOCKET NO. XXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
The Children 
 
___________________________ 

 
) 
) 
) 
 
)) 

 
 
MOTHER’S MOTION FOR 
FINDING OF ABUSE OF 
DISCRETION 

The mother in the above-captioned matter, hereby moves this Court for a finding 
that the Department of Children and Families (hereinafter “DCF”) has abused its 
discretion by arbitrarily and capriciously refusing to allow overnight visitation 
between Mother and her children (DOB X/XX/XX) and (DOB XX/XX/XX). As 
a remedy, Mother requests that this Court, in addition to finding that DCF has 
abused its discretion, order DCF to allow overnight visitation between the chil-
dren and the mother.  

I. FACTUAL AND PROCEDURAL HISTORY 

On or about XX/XX/XX, DCF filed this care and protection petition and ob-
tained emergency custody of the children. On or about XX/XX/XX, this Court 
held a seventy-two hour hearing and the Court continued temporary custody in 
DCF. Counsel was appointed for Mother on or about XX/XX/XX. 

On XX/XX/XX, a Foster Care Review was held. The Report from that review 
states that Mother is in full compliance with her service plan and reunification is 
listed as the goal. The projected date for reunification according to the Foster 
Care Review Report is September 2009.  

At the time of the Review, DCF was only in partial compliance because it had 
been unable to obtain a parental functioning evaluator. Since then, that evalua-
tion has been completed and Mother fully complied with the process. The evalu-
ator is recommending that the children be reunited with Mother.  
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Prior counsel requested overnight visitation on behalf of Mother from the ongo-
ing worker on XX/XX/XX via letter. Successor counsel has raised this issue 
with the ongoing worker on XX/XX/XX, XX/XX/XX, and XX/XX/XX, and 
with the supervisor on XX/XX/XX and XX/XX/XX. Initially, it was alleged that 
the overnight visitation was contingent on the completion of the evaluation. That 
evaluation has been completed and the evaluator’s recommendations have been 
submitted to DCF. It is now alleged that overnight visitation is contingent on 
receiving the evaluator’s full report, in addition to the recommendations. In the 
meantime, the projected month for reunification has arrived and there have been 
no overnight visits between mother and children. 

This case is scheduled for trial on the merits on XX/XX/XX. 

II. LAW 

If a parent objects to the Department’s manner of carrying out any power con-
cerning custody, “said parent or guardian may take application to the committing 
court and said court shall review and make an order on the matter.”  Care and 
Prot. of Isaac, 419 Mass. 602, 608 (1995). According to Chapter 119, section 21, 
“custody” includes the power to control visits to the child, among other powers. 
Generally, a Court can only order an agency to do what it has a legal obligation 
to do, and cannot exercise the function of the executive branch of government 
by ordering the agency to fulfill that obligation in a specific manner. Attorney 
Gen. v. Sheriff of Suffolk County, 394 Mass. 624 (1985); Guardianship of An-
thony, 402 Mass. 723 (1988); Isaac, 419 Mass. 602. However, if an agency has 
failed to act in accord with applicable statutory and regulatory imperatives, the 
court may find that said agency has abused its discretion, as measured by the 
arbitrary or capricious test. Isaac, 419 Mass. at 611.  

In determining whether a challenged decision is arbitrary or capricious, the Su-
preme Judicial Court instructs judges to consider, among other factors: 1) 
whether the action unduly interferes with the goal of reuniting a child with his 
biological parents; 2) whether appropriate consideration has been given to main-
taining connections among siblings and other family members; and 3) whether 
the department has complied with its own regulations. Isaac, 419 Mass. at 614.  

When constructing a visitation plan, DCF regulations require the Department to: 
1) “…plan and promote regular and frequent visitation between children in sub-
stitute care and their parents, … consistent with the terms of the service plan.”  
110 CMR 7.128; see also 110 CMR 7.101; 2) “recognize that … the family is 
the best source of child rearing, and so require that state intervention into a fam-
ily unit be used only when needed to protect a child; 110 CMR 1.02[2]; and, 3) 
“…recognize that [DCF] operates not in isolation but in partnership with fami-
lies…and therefore must assist parents in meeting their parental responsibilities, 
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among which are: [5] to maintain meaningful contact with the child…” 110 
CMR 1.02[4-5]. 

III. ARGUMENT 

Pursuant to G.L. c.119, § 21, DCF has the discretion to determine visitation ar-
rangements for children in its custody. However, DCF regulations clearly limit 
DCF’s discretion in this regard. DCF is required to “plan and promote regular 
and frequent visitation between children in substitute care and their parents, con-
sistent with the terms of the service plan.” 110 CMR § 7.128. The Department is 
also required to make its decisions in the best interest of the child. See Isaac, 
419 Mass. 602 (1995) and Care and Prot. of Jeremy, 419 Mass. 616 (1995). Fi-
nally, DCF is required to make all reasonable efforts to alleviate or mitigate the 
causes necessitating substitute care placement and to work with mother towards 
reunification. Visitation is clearly a key component in this reunification process. 
See 110 CMR § 7.128. 

In this case, the logical next step in the reunification process is for the children 
to begin having overnight visits with Mother. At this time, the children visit with 
their mother, unsupervised, every other day. This visitation schedule has been in 
place for several months. See  Foster Care Review Report at 3. At the Foster 
Care Review for this family on 6/16/09, Mother was found to be in full compli-
ance with her Service Plan. Mother has been requesting overnight visits since 
July of 2009. See Letter from Attorney for Mother Social Worker, DCF 
(XX/XX/XX). Counsel spoke with the ongoing worker about overnight visits on 
XX/XX/XX and XX/XX/XX, and was told that that issue could be considered, 
first when the parental fitness evaluation was completed, and then when the 
worker received the full report and not just the recommendations, from that 
evaluation. Mother complied fully with the evaluation, which was part of her 
Service Plan. See Service Plan, XX/XX/XX, at 4. Counsel has made several 
requests to the worker to see any part of the report that may have come in, but 
there has been no response. 

The goal for this family is reunification, as of the most recent Service Plan, 
dated XX/XX/XX and given to mother on XX/XX/XX. Moreover, the Foster 
Care Review Report of XX/XX/XX states that the projected date for reunifica-
tion is September 20_____. Given this projection, DCF’s refusal to grant over-
night visits is interfering with the goal of reunification. This unwarranted state 
intervention is a violation of DCF Regulations 110 CMR 1.01, 1.02, and 7.128, 
and an abuse of discretion. See Isaac, 419 Mass. 602. 

Wherefore, Mother respectfully requests that this Court find that DCF has 
abused its discretion by arbitrarily and capriciously refusing to allow overnight 
visitation between Mother and her children. As a remedy, Mother requests that 
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this Court, in addition to finding that DCF has abused its discretion, order DCF 
to allow overnight visitation between the children and Mother. 

 

Dated: _____ Respectfully submitted, 
MOTHER 
By her attorney, 

_____ 
ATTORNEY BBO No._____ 
ADDRESS 
CITY, MA ZIP CODE 
PHONE 

CERTIFICATE OF SERVICE 

I, _____ hereby certify that I did serve one copy of the foregoing on all counsel 
of record by faxing and mailing the same to them. 

 _____ 
Attorney 
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Chapter 8 

EVIDENCE IN CARE 
AND PROTECTION AND 
TERMINATION OF PARENTAL 
RIGHTS CASES 

ANDREW L. COHEN, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
This chapter addresses evidentiary issues arising in cases in-
volving care and protection and termination of parental rights. 
Child welfare cases present a number of unique evidentiary is-
sues. These cases typically include extensive documentary 
evidence and associated hearsay issues. Other evidentiary is-
sues considered include child competency, lay opinions, and 
the failure to testify. Please note that the name of the Depart-
ment of Social Services (DSS) was changed to the Department 
of Children and Families (DCF) in 2008. Both designations 
may appear in this chapter; they are interchangeable. 

§ 8.1 INTRODUCTION 

The rules of evidence in child welfare practice can be a source of much confu-
sion. Appellate decisions are not always clear and occasionally conflict. Some 
evidentiary issues have yet to be resolved by the appellate courts. Consequently, 
the handling of evidentiary matters in the Juvenile Court and the Probate and 
Family Court can vary greatly and may lead attorneys to perceive (albeit incor-
rectly) that the rules are overly flexible, swallowed by exceptions, and/or have 
little relevance. 

Notwithstanding the variableness of the practice, the rules of evidence do apply 
in child welfare cases. Section 21A of G.L. c. 119 provides that evidence “shall 
be admissible according to the rules of the common law and the General 
Laws[.]” In addition, the Supreme Judicial Court has noted that adherence to the 
rules is necessary to protect the rights of parents and children and to ensure the 
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integrity of the process. See Care and Protection of Benjamin, 403 Mass. 24, 27 
n.5 (1988) (quoting Standards of Judicial Practice: Care and Protection Proceed-
ings in the District Court Department, § 5:02 (rev. June 1988)). “This obser-
vance will also further the goals of providing all parties with knowledge of what 
to expect and of achieving uniformity of procedure.” Care and Protection of 
Benjamin, 403 Mass. at 27 n.5. The rules of evidence apply at the seventy-two-
hour or other temporary custody hearing stage, as well as at trial. See Care and 
Protection of Zita, 455 Mass. 272, 284 (2009) (“The availability of emergency 
hearings is not an invitation to the department or a judge to ignore the rules of 
evidence or overlook the burdens of proof to meet the statutory grounds for tem-
porary removal of a child from her parent.”); see also Care and Protection of 
Sophie, 449 Mass. 100 (2007). 

Despite the clear applicability of the rules of evidence in child welfare cases, 
substantial competing interests sometimes contribute to the inconsistent applica-
tion of the rules. On the one hand, judges need access to as much relevant in-
formation as possible in order to make decisions that best further the child’s 
safety and well-being. On the other hand, parents and children have a constitu-
tional right to family integrity, and the state must adhere to certain procedural 
safeguards, including evidentiary safeguards, whenever it seeks to interfere with 
that right. To complicate matters further, it is generally well accepted that inad-
missible evidence must be kept from a jury to ensure the jury is not unduly in-
fluenced by unreliable information, such as unqualified opinions, speculation, or 
multilevel hearsay. However, child welfare cases are decided by judges, not ju-
ries and there is a tendency on the part of judges, and even some practitioners, to 
believe that judges are better able to give due weight to such “inadmissible” 
evidence such that the rules of evidence need not be strictly followed. These 
competing interests and tensions can pose great challenges for attorneys who 
must assert their clients’ rights before the court, including repeatedly objecting 
to inadmissible evidence, whenever necessary to advance the client’s interests 
and preserve the record for appeal. 

For this reason, it is imperative that attorneys fully understand the rules of evi-
dence as they apply in child welfare cases. Most of the commonly recognized 
evidentiary rules apply, including rules regarding relevance, personal knowl-
edge, and authentication of documents. See Adoption of Sherry, 435 Mass. 331, 
338 (2001); Adoption of Astrid, 45 Mass. App. Ct. 538, 546 (1998). In addition, 
there are a number of evidentiary rules unique to child welfare practice. For ex-
ample, special rules govern the admission of court investigator reports (see, e.g., 
Custody of Michel, 28 Mass. App. Ct. 260, 265–66 (1990)), and the rule barring 
opinion in official records is somewhat relaxed. See Adoption of George, 27 
Mass. App. Ct. 265, 271–72 (1989). Similarly, there are special rules for admit-
ting children’s hearsay statements about sexual abuse. See G.L. c. 233, §§ 82, 83. 
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Attorneys for parents and children must have an extensive working knowledge 
of these rules of evidence. Without knowing which evidence is or is not admissi-
ble, counsel will be unable to assess the merits of DCF’s case, properly advise the 
client, develop an appropriate litigation strategy, and effectively represent the cli-
ent at all hearings and trial. Attorneys must be prepared to lay the required founda-
tion for witness testimony and documents, anticipate objections from opposing 
counsel, and object when appropriate to the evidence offered by other parties. 

For an attorney representing a parent or a child who wishes to return home, the 
attorney’s most important function may be to keep information that DCF wishes 
to introduce out of the record. Counsel must draft motions in limine to exclude 
inadmissible documents or inadmissible portions of documents, renew those 
objections at trial, and object at trial to inadmissible testimony. As a general rule, 
if counsel raises an objection in a motion in limine, but fails to renew that objec-
tion at trial, the objection is waived. See Commonwealth v. Aviles, 461 Mass. 60, 
66 (2011); Commonwealth v. Whelton, 428 Mass. 24, 25-26 (1998) (trial objec-
tion necessary to preserve appellate rights notwithstanding motion in limine); 
Mass. Prop. R. Evid. § 103(a)(3) (2011). There are some exceptions to this rule. 
Where a judge, at a motion in limine hearing, tells counsel that his or her “objec-
tion's noted, and your rights are saved,” counsel does not need to object again at 
trial. Commonwealth v. Aviles, 461 Mass. at 66; Commonwealth v. Kee, 449 
Mass. 550, 553 n.5 (2007); Commonwealth v. LaSota, 29 Mass. App. Ct. 15, 24 
n.12 (1990) (issue preserved where judge twice noted defense counsel’s objec-
tion and said that “his rights were preserved”). Nevertheless, best practice is to 
renew all objections at trial. 

The attorney must be guided not just by the rules of evidence, but also by his or 
her theory of the case and litigation strategy. For example, parent’s counsel may 
choose not to object to the social worker’s improper opinion testimony that the 
parent’s apartment “looked like it hadn’t been cleaned for months,” when the 
alternative is a series of questions from the DCF counsel eliciting from the so-
cial worker a detailed, room-by-room description of a filthy apartment. 

This chapter is not intended to provide a comprehensive discussion about the 
rules of evidence applicable in Massachusetts. Rather. it is intended to focus on 
those evidentiary issues that attorneys will typically encounter in child welfare 
cases. For a more comprehensive overview of the rules of evidence, attorneys 
should consult the many widely available treatises and hornbooks that provide 
detailed discussions of Massachusetts evidence. See, e.g., Massachusetts Guide 
to Evidence, Supreme Judicial Court Advisory Committee on Massachusetts 
Evidence Law (2011 ed.) (available at http://www.mass.gov/courts/sjc/guide-to-
evidence); Mark S. Brodin, Michael Avery, Handbook of Massachusetts Evi-
dence (8th ed. 2007) (hereinafter Brodin and Avery); J.W. Carney, Jr., et al., 
Massachusetts Evidence: A Courtroom Reference (MCLE, Inc. 6th ed. 2011) 
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(hereinafter Carney); Hon. William Young, John Pollets, Christopher Poreda, 
Evidence, (19, 20 Massachusetts Practice Series) (Thomson/West 2d ed. 2008) 
(hereinafter Mass. Practice, Evidence). There also are some helpful references 
on introducing evidence and laying foundations. See Harold W. Potter, Jr., & 
Paul E. Troy, et al., A Practical Guide to Introducing Evidence (MCLE, Inc. 3rd 
ed. 2007 & Supp. 2009, 2011) (hereinafter Practical Guide); Edward J. Imwinkel-
reid, Evidentiary Foundations (7th ed. 2008). Finally, see Chapter 9, Privilege 
and Confidentiality, Chapter 10, Experts, and Chapter 13, Trial Preparation and 
Conduct, of this manual. 

§ 8.2 HEARSAY AND ITS EXCEPTIONS 

Any statement made out of court—oral or written—is hearsay if it is offered in 
evidence to prove the truth of the matter asserted (i.e., to prove the truth of the 
statement’s content). See Commonwealth v. Del Valle, 351 Mass. 489, 491 
(1966). Not all out-of-court statements are hearsay. If a statement is being admit-
ted for some purpose other than its truth, it is not hearsay. See, e.g., Common-
wealth v. Jenkins, 458 Mass. 791, 793 (2011); Commonwealth v. Kenney, 437 
Mass. 141, 152 (2002). For example, a statement may be admitted to impeach a 
witness’s credibility or to demonstrate that a party was on notice of a particular 
fact rather than to prove the fact is true. 

Hearsay statements are not admissible in evidence, unless an established excep-
tion to the hearsay rule applies. See, e.g., Custody of Jennifer, 25 Mass. App. Ct. 
241, 243 (1988). Hearsay must be objected to or it may be admitted for its full 
probative value. Adoption of Kimberly, 414 Mass. 526, 534–35 (1993). 

§ 8.2.1 Documentary Hearsay Exceptions 

The trial of a child welfare case will typically include extensive documentary 
evidence, including 51B investigations, assessments, service plans, foster care 
review reports, and adoption plans. Other common documents include court 
investigator reports, hospital records, police reports, criminal records, and re-
ports from various service providers. Documents are out-of-court statements 
and, therefore, are hearsay. Documents are not admissible to prove the truth of 
their contents, unless they satisfy an exception to the hearsay rule. 

Admission of a document under an exception to the hearsay rule does not auto-
matically mean that all hearsay statements contained in the document are them-
selves admissible. Each level of hearsay requires its own exception. See Kelly v. 
O’Neil, 1 Mass. App. Ct. 313, 316 (1973). For example, although police reports 
are admissible under the business records exception to the hearsay rule, statements 
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made by third parties to the police officer who authored the report are inadmissi-
ble hearsay, unless those third party statements satisfy another exception. See 
Kelly v. O’Neil, 1 Mass. App. Ct. at 316. 

Any party seeking to challenge hearsay statements contained within a document 
must make a specific objection to each statement at issue rather than a general 
objection to the document as a whole, which is not sufficient. See Vassallo v. 
Baxter Healthcare Corp., 428 Mass. 1, 18–19 (1998); Adoption of Kenneth, 31 
Mass. App. Ct. 946, 947 (1991). For this reason, it is critical that counsel file 
motions in limine specifically identifying the objectionable hearsay statements 
that counsel is seeking to strike from what is an otherwise admissible document. 
A number of sample motions in limine are included at Exhibits 8A–8C. 

(a) Court Investigator Reports 

The reports of court investigators are admitted in almost all child welfare pro-
ceedings. See Chapter 5, Court Investigators and Guardians Ad Litem, for a de-
tailed discussion about the use of court investigators and guardians ad litem. The 
rules governing the admissibility of court investigator reports are extremely 
complex and, for the most part, do not apply to any other type of document. 
Even the rules for examining court investigators are different from those for 
other witnesses. For example, G.L. c. 119, § 21A provides that the court investiga-
tor may be called as a witness by any party, and “[s]uch examination shall be 
conducted as if on cross-examination.” 

Basis for Admissibility 

After the filing of a care and protection petition, the court must “appoint a per-
son qualified under Section 21A to make a report to the court under oath of an 
investigation into conditions affecting the child.” G.L. c. 119, § 24. The court 
investigator’s report “shall then be attached to the petition and be a part of the 
record.” G.L. c. 119, § 24. 

Section 21A of G.L. c. 119 authorizes the admission of the report into evidence 
if the report is prepared by 

any person who has made an investigation of the 
facts relating to the welfare of the child and is quali-
fied as an expert according to the rules of the com-
mon law or by statute or is an agent of the department 
or of an approved charitable corporation or agency sub-
stantially engaged in the foster care or protection of 
children. 

2nd Supplement 2012 8–5 



§ 8.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

The judge may rely on the report even if no party specifically introduces it in 
evidence. See Custody of Tracy, 31 Mass. App. Ct. 481, 482 n.3 (1991) (citing 
Custody of Two Minors, 19 Mass. App. Ct. 552, 559 (1985)). However, the Ap-
peals Court has stated that “it would be sound practice” for the judge to inform 
the parties in advance that he or she intends to consider the report. See Custody 
of Two Minors, 19 Mass. App. Ct. at 559. This gives all parties notice and a fair 
opportunity to determine whether they wish to call and cross-examine the inves-
tigator and/or the investigator’s sources. Custody of Two Minors, 19 Mass. App. 
Ct. at 559; see also Care and Protection of Erin, 443 Mass. 567, 573 (2005) 
(stating that mother was denied opportunity to rebut court investigator’s report, 
“that was not made part of the record and was not introduced by the parties”). 

Practice Note 
Actual practice varies. Some judges require that one of the parties 
offer the report in evidence, while others do not. If there is any ques-
tion about the court’s intention to consider the report, counsel should 
ask the judge for clarification well in advance of trial. 

The court investigator’s report is also admissible in termination of parental 
rights proceedings. See Adoption of Georgia, 433 Mass. 62, 68–69 (2000); 
Adoption of Astrid, 45 Mass. App. Ct. 538, 546 (1998). However, the court 
should give weight to reports prepared in connection with prior proceedings only 
to the extent they have bearing on the current situation. See Care and Protection of 
Two Minors, 12 Mass. App. Ct. 867, 869 (1981). 

Hearsay Statements in the Court Investigator’s Report 

The role of the court investigator is to interview the parties, the child, other fam-
ily members, the child’s current caretakers, collaterals providing services to the 
family, and anyone else identified by the parties as having relevant information. 
Hearsay statements from these sources are almost always included in court in-
vestigator reports because the very purpose of a court investigation is to gather 
this type of information and put it before the court. See Custody of Michel, 28 
Mass. App. Ct. 260, 266 (1990). 

With few exceptions, hearsay is admissible in court investigator reports. See 
Custody of a Minor (No. 2), 378 Mass. 712, 723 (1979); Custody of Tracy, 31 
Mass. App. Ct. 481, 484–85 (1991). Totem pole, or multilevel, hearsay is also 
admissible. See Custody of Michel, 28 Mass. App. Ct. 260, 266 (1990); Custody 
of Jennifer, 25 Mass. App. Ct. 241, 245 (1988). It is within the court’s discretion 
to determine how much weight to give the hearsay statements. See Custody of 
Tracy, 31 Mass. App. Ct. at 485–86. 
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However, hearsay and totem pole hearsay may be admitted only if the parties 
have a fair opportunity to rebut the statements of both the investigator and his or 
her sources through cross-examination and other means. See Care and Protec-
tion of Rebecca, 419 Mass. 67, 82 (1994); Adoption of Carla, 416 Mass. 510, 
514 (1993). The parties have no fair opportunity to rebut adverse allegations 
against them, unless the sources quoted by the investigator in the report are suf-
ficiently identified. See Adoption of Sean, 36 Mass. App. Ct. 261, 263–64 
(1994). Therefore, hearsay from unidentified sources—such as “a neighbor” or 
“a day care worker”—is inadmissible and should be redacted from the report. 
See Custody of Tracy, 31 Mass. App. Ct. 481, 484 (1991). 

Assuming the source of a hearsay statement is identified, both the source and the 
court investigator must be available for cross-examination in order for the hearsay 
to be admissible. See Adoption of Carla, 416 Mass. 510, 514 (1993). The burden 
of calling the investigator and his or her sources as witnesses is on the party 
seeking to refute the statements. See Adoption of Paula, 420 Mass. 716, 726–27 
(1995); Care and Protection of Leo, 38 Mass. App. Ct. 237, 243 (1995). If a 
party challenging a hearsay statement does not call the declarant (i.e., the source), 
the hearsay statement may be admitted into evidence for its truth. Care and Pro-
tection of Leo, 38 Mass. App. Ct. at 243. On the other hand, if the party chal-
lenging the statement calls the source as a witness and the source is unavailable, 
the statement should be stricken from the report. 

These same rules apply to children’s hearsay statements contained in the court 
investigator’s report with the narrow exception of sexual abuse hearsay (discussed 
below). 

Opinions and Recommendations of the Investigator 

Investigators often include their opinions in their reports. These opinions may 
range from statements straying only slightly from factual observations (e.g., “the 
apartment looked like it had not been cleaned for a long time”) to conclusions 
more properly within the domain of expert opinion (e.g., “mother’s substance 
abuse problems make her unable to care for the child” or “the child’s mental 
health needs require placement in a residential facility”). 

In Custody of Michel, 28 Mass. App. Ct. 260, 266 (1990), the Appeals Court 
held that the investigator’s opinions are admissible. The court reasoned that the 
judge’s act of appointing a court investigator “carries with it qualification of the 
designated professional as an expert on pathological family dynamics.” Custody 
of Michel, 28 Mass. App. Ct. at 266. The court further noted that, “[w]hen a 
judge appoints an investigator under G.L. c. 119, § 24, it signifies the judge’s 
expectation that the licensed social worker has the training and specialized 

2nd Supplement 2012 8–7 



§ 8.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

knowledge which will enable the social worker to make and report acute obser-
vations about the interactions of family members and their respective mental 
conditions.” Custody of Michel, 28 Mass. App. Ct. at 266 (emphasis added). 

However, counsel may be able to distinguish Michel if the court investigator is 
not a licensed social worker (i.e., some are attorneys or unlicensed human ser-
vice professionals). In addition, even if the court investigator may be qualified to 
offer opinions on some matters, the investigator may not have sufficient exper-
tise in other areas, particularly those areas requiring specialized training, such as 
medical or mental health issues and sexual abuse. A witness may be qualified as 
an expert in one subject, but not in another. See Commonwealth v. Frangipane, 
433 Mass. 527, 534–36 (2001). Counsel may move to strike opinions in reports 
that go beyond the investigator’s actual expertise. By contrast, if counsel is trying 
to admit an expert opinion, he or she should be prepared to establish the investi-
gator’s qualifications and anticipate objections from other parties. See Chapter 
10, Experts, for a further discussion of expert opinion. 

Certain opinions are not admissible in court investigator reports. For example, as 
is true of any witness, the investigator cannot render an opinion as to the credi-
bility of another witness (including the credibility of any source) or quote some-
one else who is vouching for the credibility of another witness. See Care and 
Protection of Rebecca, 419 Mass. 67, 83 (1994); Care and Protection of Leo, 38 
Mass. App. Ct. 237, 243–44 (1995); see also Adoption of Olivette, 79 Mass. 
App. Ct. 141, 152 (2011) (error to allow experts to express belief that child was 
abused in manner she described; “[s]uch vouching is impermissible, and particu-
larly troubling when done by an expert in a case in which the witness that is its 
subject does not testify”). Similarly, the investigator, as is true of any witness, 
cannot offer a legal conclusion. See Commonwealth v. Brady, 370 Mass. 630, 
635 (1976). 

Court investigators sometimes include recommendations at the end of their re-
ports that may address such issues as the services needed by the parents or chil-
dren, steps that should be taken before custody is returned, or the appropriate 
placement or custodial disposition for the child. The Appeals Court in Adoption 
of Astrid, 45 Mass. App. Ct 538, 546 (1998), held that recommendations are 
admissible as long as the investigator and his or her sources are available to tes-
tify. Regardless of the holding in Astrid, some judges routinely strike all recom-
mendations. Similarly, as is true of opinion testimony generally, counsel may 
object and move to strike any recommendations of the court investigator that are 
beyond the scope of the investigator’s field of expertise. See Chapter 10, Experts. 
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Opinions of Others 

A court investigator’s report often contains the opinions of the investigator’s 
sources. Counsel seeking to exclude these opinions may make several argu-
ments. First, § 21A provides for the admission of “a report in full of all the facts 
obtained as a result of such investigation.” G.L. c. 119, § 21 (emphasis added). 
Statements concerning such things as the quality of a mother’s parenting or the 
seriousness of a child’s mental illness are opinion, not “facts,” and thus arguably 
outside the scope of § 21. In addition, counsel may object to opinion hearsay if 
the source is clearly a “lay” (as opposed to an “expert”) witness. See discussion 
of lay opinion, below. See also Chapter 10, Experts. However, some courts may 
require the party challenging the hearsay opinions to call the source as a witness 
before entertaining a motion to strike the statements from the report. 

Court investigator reports may also include “expert” opinions from persons who 
might, in fact, be qualified to give such opinions, e.g., an emergency room doc-
tor about whether a child’s injury was inflicted or a teacher about the child’s 
educational limitations. In Adoption of Sean, the Appeals Court suggested (but 
did not decide) that such opinions were inadmissible. Adoption of Sean, 36 
Mass. App. Ct. 261, 264 (1994). A party moving to strike such “expert” opinion 
from an investigator’s report may argue that the proponent of the opinion must 
lay a proper foundation, including establishing the expert’s qualifications and 
the reliability of his or her methodology. Cf. Commonwealth v. Mahar, 430 
Mass. 643, 650 (2000) (“There is no reason to put a proponent of an absent wit-
ness in a better position than a proponent of a live witness”). However, as is true 
of other types of hearsay in the investigator’s report, the court may put the bur-
den on the party opposing the opinion hearsay to call the source as a witness. 
Nonetheless, if the witness appears, counsel should insist that the party seeking 
to admit the hearsay opinion contained in the report lay a proper foundation for 
the opinion. 

Impeachment/Competency of Declarant 

Statements of third party sources in court investigator’s reports (and in any other 
document) are subject to the same challenges as those of live testimony. When 
hearsay statements are admitted into evidence, the credibility of the declarant 
(i.e., the source) may be attacked by any evidence that would be admissible if 
the declarant had testified as a witness, including admission of prior inconsistent 
statements or evidence of bias. See Commonwealth v. Mahar, 430 Mass. 643, 
649–50 (2000) (adopting Proposed Mass. R. Evid. 806). Similarly, a party may 
challenge the competency of a declarant by demanding a voir dire. See Demoulas 
v. Demoulas, 428 Mass. 555, 561–65 (1998). See discussion of child competency 
in § 8.4.4, below. 
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Attachments/Addenda to Reports 

Court investigators often attach other documents to their reports, such as crimi-
nal records, school records, or out-of-state protective services records. These 
documents are not admissible and should be stricken from the report, unless they 
have been properly authenticated and are otherwise admissible under an excep-
tion to the hearsay rule. See Adoption of Astrid, 45 Mass. App. Ct. 538, 546–47 
(1998). However, in Adoption of Sean, the Appeals Court affirmed the admission 
of an appendix attached to a GAL report that contained the investigator’s own 
notes summarizing documents from the DSS file. Adoption of Sean, 36 Mass. 
App. Ct. 261, 264–65 (1994). The court reasoned that the GAL had identified the 
source of the appendix as the department’s case file and in many instances named 
the source of the information. Adoption of Sean, 36 Mass. App. Ct. at 264–65. 

(b) Guardian Ad Litem, CASA, and Probation 
Officer Reports 

Guardians Ad Litem 

The Juvenile Court or the Probate and Family Court may also appoint a guardian 
ad litem to conduct an investigation and prepare a report. The rules governing 
the reports and testimony of guardian ad litem investigators are virtually identi-
cal to those governing court investigators. See Adoption of Paula, 420 Mass. 
716, 724–25 (1995). As with court investigator reports, GAL reports may contain 
hearsay. See Pizzino v. Miller, 67 Mass. App. Ct. 865, 876 (2006); Jones v. Jones, 
349 Mass. 259, 264 (1965). They may also contain totem pole, or multilevel, 
hearsay. See Adoption of Georgia, 433 Mass. 62, 68–69 (2000); Adoption of 
Sean, 36 Mass. App. Ct. 261, 263 (1994). “All that is required is that the guard-
ian ad litem be available to testify at trial and that the source of the material be 
sufficiently identified so that the affected party has an opportunity to rebut any 
adverse or erroneous material contained therein.” Adoption of Sean, 36 
Mass. App. Ct. at 263–64 (citing Gilmore v. Gilmore, 369 Mass. 598, 604–05 
(1976)). Recommendations in guardian ad litem reports are admissible “pro-
vided the judge draws his own conclusions and understands that ‘the responsi-
bility of deciding the case [is] his and not that of the guardian.’” Pizzino v. Mil-
ler, 67 Mass. App. Ct. at 876 (citations omitted). 

Unlike court investigator reports, there is no statute providing that guardian ad 
litem reports are automatically part of the record. However, practice varies, as 
some judges require that the report be introduced by a party, while others do not. If 
no party includes the report on their exhibit list, counsel should seek clarifica-
tion regarding the court’s use of the report at trial. See Chapter 5, Court Investi-
gators and Guardians Ad Litem. 
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Court-Appointed Special Advocates 

Some juvenile courts appoint volunteer court-appointed special advocates 
(CASAs) in care and protection and CHINS cases. Some CASAs conduct inves-
tigations and prepare reports similar to those of court investigators or guardians 
ad litem. The rules governing the admission of CASA reports and testimony are, 
at least in certain circumstances, similar to those governing reports of court in-
vestigators and GALs. See Adoption of Georgia, 433 Mass. 62, 67–69 (2000). In 
Georgia, the Supreme Judicial Court held that the trial judge properly admitted 
the report and testimony of a CASA, including hearsay and opinion evidence. 
Adoption of Georgia, 433 Mass. at 67. The Supreme Judicial Court reasoned that 
“‘[o]nce appointed, the CASA becomes an officer of the court . . . and could be 
considered the functional equivalent of a guardian ad litem.’” Adoption of Geor-
gia, 433 Mass. at 68 (citing R.L. Ireland, Juvenile Law § 124, at 536–37 
(1993)). 

However, there may be some limitations on the admission of CASA reports and 
testimony. In Georgia, the CASA was specifically appointed by the trial judge as a 
GAL. Adoption of Georgia, 433 Mass. 62, 68 (2000). Thus, it made sense to treat 
the CASA in that case as the “functional equivalent” of a GAL. Since the Georgia 
decision, the Juvenile Court has established minimum qualifications for guardians 
ad litem. See Annual Report of Fee Generating Appointments Pursuant to SJC 
Rule 1:07 for Fiscal Year 2012 (available at http://www.mass.gov/courts/admin/
legal.html). A CASA who does not meet the minimum qualifications should not be 
appointed as a GAL, and arguably, the CASA’s report should not be treated as a 
guardian ad litem’s report would be treated. 

In addition, CASAs generally are not mental health practitioners or professional 
child welfare advocates, and their limited knowledge, training, and experience 
weigh against the presumption of expertise that attaches to court investigators 
and GALs. In Georgia, the Supreme Judicial Court acknowledged this distinc-
tion, noting that “[a] CASA is not qualified to testify and report simply by being 
a CASA, and when an objection is made to qualifications, the judge must first 
determine that the CASA is qualified before accepting testimony or a report 
from the CASA.” Adoption of Georgia, 433 Mass. 62, 68 n.6 (2000). The Geor-
gia case suggests that the report of a CASA who is otherwise qualified as an 
expert will be treated, for evidentiary purposes, as a GAL report. Counsel may 
object to the entire report if the CASA lacks the necessary qualifications. Even if 
the facts in the report are admitted, counsel should nonetheless object to any 
opinions or recommendations that exceed the CASA’s expertise. See Chapter 5, 
Court Investigators and Guardians Ad Litem. 
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Probation Officers 

In the Probate and Family Court, a judge may appoint a probation officer (also 
known as a family service officer) to investigate the facts and prepare a report. 
See G.L. c. 276, § 85B. The rules governing the admission of these reports are 
similar to those for GALs. See Hayden v. Hayden, 15 Mass. App. Ct. 915, 916 
(1983) (rescript). The report must be in writing and the probation officer must be 
available for cross-examination. See Duro v. Duro, 392 Mass. 574, 578–80 (1984). 
Recommendations are expressly permitted by statute. See G.L. c. 276, § 85B. 
Probation officer reports cannot be based, however, on oral summaries of case 
files by DCF workers; agency personnel and documents referenced in the report 
must be identified and made available to the parties. See Brantley v. Hampden 
Div. of the Probate & Fam. Court Dep’t, 457 Mass. 172, 187 (2010). 

In the Juvenile Court, there is no statute or case law authorizing the admission of 
probation officer reports. Juvenile court probation officers are required to pre-
pare periodic status reports in care and protection cases “prior to each court 
hearing.” See Standard 1:08 of the Standards for Care & Protection Cases for 
Probation Officers of the Juvenile Court Department. Counsel seeking to admit 
these reports should argue that the investigatory role of juvenile court probation 
officers under Standard 1:08 is similar to that of the Probate and Family Court 
probation officers under G.L. c. 276, § 85B, and that they should be treated simi-
larly. See Duro v. Duro, 392 Mass. 574, 579 (1984) (commenting on the desirability 
of a uniform application of the rules for investigatory reports in the various 
types of child custody proceedings). 

By contrast, counsel challenging the admission of juvenile court probation offi-
cer reports, can argue that the absence of a statutory exception to the hearsay 
rule is conclusive on the issue of admissibility. Alternatively, counsel may argue 
that the probation officer’s report should be admissible only in circumstances 
where the court has expressly appointed the officer to conduct an investigation 
(i.e., to conduct a home-study of a potential custodian) and that any other reports 
prepared by the officer on his or her own initiative should not be admitted. For 
more information about probation and family service officer reports, see Chap-
ter 5, Court Investigators and Guardians Ad Litem. 

(c) DCF Records 

The Department of Children and Families routinely seeks to introduce into evi-
dence its records, including assessments, 51A and 51B reports, service plans, 
and foster care review reports. Most are admissible under the official records 
exception to the hearsay rule. See Adoption of George, 27 Mass. App. Ct. 265, 
271–72 (1989). In addition, a DCF record can be admitted as a statement of a 
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party opponent (i.e., a “party admission”) when offered against DCF by a parent 
or child. See discussion of party admissions in § 8.2.2(a), below. 

Practice Note 
Documents created by DCF before commencement of the litigation 
may also be admitted as a business record. See Adoption of George, 
27 Mass. App. Ct. 265, 270–71 (1989). However, it is often easier to 
introduce them under the official records exception as there are 
fewer foundational requirements. See discussion of business records 
exception, below. 

The Official or Public Records Exception 

The official or public records hearsay exception authorizes the admission of 
records of primary fact made by a public officer in the course of his or her offi-
cial duty. See Adoption of George, 27 Mass. App. Ct. 265, 271–72 (1989); Bro-
din and Avery, § 8.12.1, 542–43. “Primary facts” means “facts which can be 
recorded without recourse to discretion and judgment, e.g., the fire alarm sound-
ed at 10:30 P.M.; it was raining lightly at the time of the accident; the child was 
placed with Mr. and Mrs. Doe for foster care on January 29, 1989.” Adoption of 
George, 27 Mass. App. Ct. at 274; Custody of Michel, 28 Mass. App. Ct. 260, 
267 (1990) (primary facts include such observations as “there was screaming or 
beating or no food or clean diapers in the house”). 

Primary facts must be personally observed by the author of the document. See 
Mattoon v. City of Pittsfield, 56 Mass. App. Ct. 124, 136–38 (2002). One narrow 
exception to this rule is facts observed and reported to the author of the docu-
ment by other persons pursuant to a statutory or regulatory duty to report such 
information. Adoption of George, 27 Mass. App. Ct. 265, 274–75 (1989) (citing 
Wingate v. Emery Air Freight Corp., 385 Mass. 402, 406–07 (1982)). 

A record is “made in the course of official duty” if it is required by statute or regu-
lation. See Adoption of George, 27 Mass. App. Ct. 265, 272 (1989). For example, 
adoption plans are required by statute (G.L. c. 210, § 3; G.L. c. 210, § 5A), as are 
permanency plans (G.L. c. 119, § 29B), and investigations of reports of abuse 
and neglect (G.L. c. 119, § 51B). Other DCF records, such as assessments and 
foster care review reports, are required by regulation. See 110 C.M.R. §§ 5.01, 
6.10(10)(e). In addition, social worker dictation, sometimes referred to as “run-
ning notes” or “run sheets,” is generally accepted as admissible as an official 
record because DCF social workers are required to keep regular notes of their 
contacts with families pursuant to the Department of Early Education and Care 
regulations and DCF’s own policies. See 102 C.M.R. § 5.13(2)(b)(12); DSS Policy 
#85-011(R) (assessment documentation); DSS Policy #86-011 (ongoing social 
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worker documentation); DSS Protocol #PR 95-004 (51A screening documenta-
tion). 

However, not every document created by DCF is an “official record.” For exam-
ple, most correspondence from social workers to parents, children, foster par-
ents, or providers is not required by statute or regulation. Exceptions to this in-
clude letters to parents informing them of “support” or “unsupport” decisions 
regarding 51As (required by 110 C.M.R. § 4.32) and letters notifying mandated 
reporters of decisions to “screen out” 51A reports (required by 110 C.M.R. 
§ 4.24). 

Practice Note 
The Department’s records, including social worker dictation, are ad-
missible as an admission and/or statement of a party opponent if of-
fered by a party adverse to the agency. As an admission, the re-
cord’s admissibility is not limited to primary facts. See discussion be-
low. Even records that do not qualify as official records, such as let-
ters from a social worker to a parent or a physician, may be admitted 
against DCF as an admission and/or statement of a party opponent. 

Generally, to qualify as an official record, the document must be created by 
someone employed by a public agency. See Mattoon v. City of Pittsfield, 56 
Mass. App. Ct. 124, 135 (2002). However, in Adoption of Vidal, 56 Mass. App. 
Ct. 916, 916–17 (2002) (rescript), the Appeals Court held that a private agency’s 
assessment of the family, performed under contract with DSS, was admissible as 
an official record. The court reasoned that the private agency was required to 
conduct the assessment just as a DSS social worker would be required to do if 
the case were handled in-house by DSS. Adoption of Vidal, 56 Mass. App. Ct. at 
916–17. In addition, DCF regulations require private contractors to comply with 
all DCF regulations and policies. Adoption of Vidal, 56 Mass. App. Ct. at 917 
(citing 110 C.M.R. § 7.002(3)). Therefore, an assessment completed by a person 
employed by an organization under contract with DCF is the “functional equiva-
lent” of an assessment conducted by a DCF employee. Adoption of Vidal, 56 
Mass. App. Ct. at 917. 

Under Vidal, any other reports made by DCF-contracted persons or agencies 
would be admissible as official records only if they are of the same type as, 
and/or take the place of, those documents that are required to be made by DCF 
itself, such as a service plan or an adoption plan. In contrast, a domestic violence 
evaluation of a parent conducted by a DCF contractor is not admissible as an 
official record because such an evaluation is not required to be made in the 
course of DCF’s official duties. 
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Opinion and Judgment in DCF Records 

The general rule is that “records of investigations and inquiries conducted . . . 
by public officers concerning causes and effects involving the exercise of judg-
ment and discretion, expressions of opinion, and making conclusions are not 
admissible in evidence as public records.” Commonwealth v. Nardi, 452 Mass. 
379, 393 (2008) (quoting Commonwealth v. Slavski, 245 Mass. 405, 417 (1923)). 
For example, in Nardi, the Supreme Judicial Court noted that certain portions of 
an official autopsy report that involved no judgment or discretion, such as toxi-
cology test results, might satisfy the official records exception. Commonwealth 
v. Nardi, 452 Mass. at 393. But other portions, including the examiner’s assess-
ment of the extent of the victim’s heart disease and the cause of her death, in-
volved “judgment and discretion” and therefore were not admissible. Common-
wealth v. Nardi, 452 Mass. at 393; see also Julian v. Randazzo, 380 Mass. 391, 
393 (1980). Reports from official sources that are primarily evaluative in nature 
are not admissible. See Commonwealth v. Nardi, 452 Mass. at 394 (citing Mat-
toon v. City of Pittsfield, 56 Mass. App. Ct. 124, 135 (2002)). 

However, the case law is less definitive in the context of child welfare cases. 
Although 51B investigations and assessments by DCF contain factual informa-
tion, these and other DCF documents are also evaluative in nature. The Appeals 
Court has held that such documents are admissible as official records, but ex-
pressions of opinion, evaluation, or judgment contained within the documents 
should be redacted on motion of a party. See Adoption of George, 27 Mass. App. 
Ct. 265, 274 (1989); Adoption of Vidal, 56 Mass. App. Ct. 916, 916 n.3 (2002). 
For example, in Michel, the Appeals Court held that 51B reports could be con-
sidered for statements of fact but not for purposes of diagnosis, prognosis, or 
evaluation. Custody of Michel, 28 Mass. App. Ct. 260, 267 (1990); see also 
Brantley v. Hampden Div. of Probate & Fam. Court, 457 Mass. 172, 186 (2010) 
(“Even where circumstances justify the introduction in evidence of confidential 
department files, ‘expressions of opinion, evaluation, or judgment of the chil-
dren or the resisting parent’ generally should be redacted.”) (citing Adoption of 
George, 27 Mass. App. Ct. at 274). 

The Appeals Court has also held that the exclusion of opinions from official 
records is only “a practical working rule” that has exceptions. Adoption of 
George, 27 Mass. App. Ct. 265, 272 (1989). “More leeway” may be given to 
material that “smacks of opinion” if the source of the opinion is available for 
cross-examination. See Adoption of Vidal, 56 Mass. App. Ct. 916, 917 n.4 (2002) 
(quoting Adoption of George, 27 Mass. App. Ct. at 271–72); Adoption of Iris, 43 
Mass. App. Ct. 95, 100 n.8 (1997). The Supreme Judicial Court held in 2010, 
however, that, even in emergency situations requiring information from DCF, 
the trial court’s “[a]ccess to ‘accurate, objective information’ may be of ‘fore-
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most importance’ in accurately gauging a child's best interests.” Brantley v. 
Hampden Div. of Probate & Fam. Court, 457 Mass. 172, 188 (2010) (citation 
omitted). This suggests little room for a social worker’s opinion or evaluation in 
agency reports. 

Nevertheless, as practical matter, the admissibility of opinions in DCF records 
depends on the nature of the opinions and the particular court’s practice. Some 
judges routinely grant motions to strike all opinions from DCF records, whereas 
others admit opinion as long as the author is available for cross-examination. In 
addition, some judges admit the opinion but only as the author’s view of the situa-
tion, much as 51As are considered solely to “set the stage.” (See discussion of 
51As, below.) This approach allows judges to consider certain DCF records such 
as service plans—which contain little but judgment and opinion—but treat them 
solely as evidence of DCF’s view of the problem and/or its recommended solu-
tion. See Care and Protection of Rebecca, 419 Mass. 67, 83 (1994). Of course, 
as is true whenever opinion evidence is before the court, counsel seeking to 
challenge the opinion may object if the author of the report is not qualified to 
render the particular opinion at issue. 

Hearsay in DSS Records 

Generally, hearsay (i.e., statements of third parties made to the author of the 
record) is not admissible in official records, unless the statements themselves 
satisfy some other exception to the hearsay rule. See Sklar v. Beth Israel Dea-
coness Med. Center, 59 Mass. App. Ct. 550, 556 n.8 (2003); Kelly v. O’Neil, 1 
Mass. App. Ct. 313, 318–19 (1973). For example, a child’s statement in a DCF 
assessment that he has seen drugs on his father’s nightstand would be inadmissi-
ble hearsay. On the other hand, the statement, “Daddy just hit mommy,” taken 
from a crying child would likely be admissible under the excited utterance ex-
ception to the hearsay rule. Similarly, a mother’s statement in an assessment that 
she is not capable of controlling her children would be admissible as a party 
admission. 

Adoption of Kenneth, 31 Mass. App. Ct. 946 (1991) (rescript), does not contra-
dict this rule. In Kenneth, the parents objected to the admission of hearsay in 
Section 51A reports, Section 51B reports, service plans, and a guardian ad litem 
report, and the trial court overruled the objections. The Appeals Court refused to 
consider the parents’ argument because their objections to the reports were in-
sufficiently specific regarding the hearsay to be struck. Adoption of Kenneth, 31 
Mass. App. Ct. at 947. In dicta, the Appeals Court noted that that the parents’ 
objections were otherwise meritless: “The fact that the various reports contained 
second level or ‘totem pole’ hearsay does not control because ‘[t]he cases draw 
no distinction between levels of hearsay.’” Adoption of Kenneth, 31 Mass. App. 
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Ct. 946 (1991) (emphasis added) (citing Custody of Michel, 28 Mass. App. Ct. at 
266). The court used the phrase “various reports,” not “all reports.” This distinc-
tion is crucial. Custody of Michel does, in fact, stand for the proposition that 
hearsay and totem-pole hearsay are admissible in court investigator reports. See 
discussion about court investigator reports below. But Michel does not address 
the admissibility of hearsay in Section 51B reports or other official records. In 
citing Michel, the Appeals Court in Kenneth was likely referring to the fact that 
the parents’ objection to hearsay in the guardian ad litem report—as opposed to 
the Section 51A and Section 51B reports—was meritless, because hearsay and 
totem-pole hearsay are admissible in guardian ad litem and court investigator 
reports. 

Other jurisdictions recognize that hearsay in social service agency reports—
whether the reports are admissible as official or business records—is inadmissi-
ble unless the hearsay statements satisfy another exception to the hearsay rule. 
See, e.g., D.W.S. v. L.D.S., 654 N.E. 2d 1170, 1172-74 (Ind. Ct. App. 1995) 
(agency reports admissible under official record exemption to hearsay rule but 
only if hearsay statements contained within reports admissible under another 
exception to hearsay rule); In re Leon RR, 48 N.Y. 2d 117 (N.Y. 1979) (error to 
admit agency records under business record exception because reports contained 
hearsay from persons who did not have a duty to report to authors; each partici-
pant in chain producing the record must either satisfy business record exception 
themselves or some other hearsay exception); In re B.B. v. B.B., 735 N.W. 2d 
855, 859 (N.D. 2007) (holding that trial court erred in admitting agency assess-
ment because, even though it satisfied business records exception, it contained 
hearsay from persons not acting in the regular course of business; hearsay within 
agency reports not admissible unless it satisfies another hearsay exception); In re 
Taylor F., 958 A.2d 170, 187 (Conn. App. Ct. 2008) (while agency report of sus-
pected child abuse admissible under business records exception, hearsay within 
report inadmissible unless made by someone with business duty to transmit in-
formation to author or statements satisfy separate exception to hearsay rule). 

There is one exception to the rule that hearsay is inadmissible in Section 51B 
reports and other agency official records. Hearsay statements made by other 
DCF personnel under an official duty to report the facts to the author are admis-
sible. See Adoption of George, 27 Mass. App. Ct. 265, 274–75 (1989) (citing 
Wingate v. Emery Air Freight Corp., 385 Mass. 402, 406 (1982)). Thus, a docu-
ment admitted under the official records exception may include observations made 
by another DCF worker that were then reported to the author of the document. 
Adoption of George, 27 Mass. App. Ct. at 274–75. 
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Care and Protection Petition and Supporting Affidavit 

In some counties, DCF regularly seeks to admit in evidence its care and protec-
tion petition and the supporting letter or affidavit from the social worker. In Care 
and Protection of Zita, 455 Mass. 272, 281 (2009), the Supreme Judicial Court 
mentioned this practice but expressly declined to decide whether the petition and 
social worker letter and/or affidavit were admissible. In Zita, DCF did not offer 
these documents in evidence but argued that the Juvenile Court could consider 
them substantively anyway because they had been provided to counsel prior to 
the seventy-two-hour hearing. The Supreme Judicial Court disagreed, and reiter-
ated the long-standing principle that judges cannot consider documents or other 
information not in evidence. Care and Protection of Zita, 455 Mass. at 280-81. 

Unfortunately, the Supreme Judicial Court did not inform courts how to rule 
when DCF does, in fact, offer these documents in evidence. Moreover, what 
guidance it does provide is conflicting. The appellant-child in Zita argued that 
the petition and affidavit together constituted a verified complaint. The petition 
itself is a boilerplate form without particularized facts (other than names and 
addresses). Standing alone, it would not state a sufficient claim against the par-
ents, guardians, or other caretakers. See Care and Protection of Lillian, 445 
Mass. 333, 337 (2005) (holding that “a petition is sufficient if it alleges specific 
facts, based on personal knowledge or on information and belief, that, if true, 
fall within at least one of th[e] four enumerated concerns [set forth in 
G.L. c. 119, § 24]”). The social worker’s affidavit provides the specific facts that 
are missing from the petition form, and together they form a pleading sufficient 
to initiate a case. Pleadings, however, are not evidence. See G.L. c. 231, § 87. 
The Supreme Judicial Court, in a couple of places in Zita, appeared to agree 
with this reasoning. See Care and Protection of Zita, 455 Mass. at 279 n.15 (not-
ing that DCF “recognized” in its pleadings before the single justice that the peti-
tion was a pleading, although it later changed its position); Care and Protection 
of Zita, 455 Mass. at 281 (stating that the petition letter “was an unsworn peti-
tion filed by a social worker that commenced Zita’s care and protection proceed-
ings. The judge should not have relied on its contents.”). 

But elsewhere in Zita, the Supreme Judicial Court suggested otherwise. In dicta, 
the Supreme Judicial Court noted that, had DCF offered the petition in evidence, 
it would have had to “conform to the limitations of Care & Protection of Bruce.” 
Care and Protection of Zita, 455 Mass. at 281. The Appeals Court in Bruce (dis-
cussed more fully below) held that reports written by DCF social workers are 
admissible if the author is available for cross-examination, the report is limited 
to primary facts, and the report is “redacted to exclude opinion, diagnosis or 
evaluation[.]” Care and Protection of Bruce, 44 Mass. App. Ct. 758, 765-66 
(1998); Care and Protection of Zita, 455 Mass. at 279. Although Bruce did not 
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specifically address the issue of hearsay in social worker reports, the Zita court 
took pains to distinguish the petition from a court investigator report, in which 
attributed hearsay is admissible. Care and Protection of Zita, 455 Mass. at 281. 

Accordingly, Zita does little to resolve the issue of the admissibility of the petition 
and supporting social worker letter and/or affidavit. 

Practice Note 
Counsel seeking to exclude a DCF petition and affidavit from evi-
dence should argue the documents themselves are inadmissible be-
cause they are pleadings. If the social worker who drafted the affi-
davit is not available for cross-examination, counsel should move to 
strike the affidavit on those grounds as well. If the court declines to 
strike the affidavit in its entirety, counsel must be prepared to file a 
specific motion to strike both hearsay and opinion and judgment 
from the affidavit. 

51A Reports of Abuse and Neglect 

A report of abuse or neglect made pursuant to c. 119, § 51A may not be admitted 
for the truth; it is admissible only to “set the stage.” See Custody of Michel, 28 
Mass. App. Ct. 260, 267 (1990). That is, the report is admissible to “explain the 
bringing of the petition under § 24” but not for the truth of its contents. Custody 
of Michel, 28 Mass. App. Ct. at 267; Care and Protection of Inga, 36 Mass. App. 
Ct. 660, 663–64 (1994). In Inga, the Appeals Court clarified that 51A reports are 
not admissible as official records because they are not prepared by government 
officials in the performance of an official duty. Care and Protection of Inga, 36 
Mass. App. Ct. at 662–64. However, this rule is not self-executing; counsel must 
object to admission of the 51A report on hearsay grounds and seek to limit its 
admissibility to “set the stage” only. Absent an objection by counsel, all statements 
in the 51A report will be admitted for the truth. 

Practice Note 
Although the 51A report is not admissible to establish the truth of the 
allegations in the document, other competent evidence regarding an 
incident that was the subject of a 51A report may be admitted at trial 
against a parent even when the 51A was unsupported by DCF. See 
Adoption of Rhona I, 57 Mass. App. Ct. 479, 484 (2003) (citations 
omitted). The other evidence, however, “must be sufficient to convey 
to ‘a high degree of probability’ that the proposition is true.” Adoption 
of Rhona I, 57 Mass. App. Ct. at 484 (citations omitted). 
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51B Investigations 

Several cases have held that investigative reports under § 51B are official re-
cords, admissible for statements of primary fact but not for “diagnosis, progno-
sis or evaluation.” Care and Protection of Inga, 36 Mass. App. Ct. 660, 664 
(1994); Custody of Michel, 28 Mass. App. Ct. 260, 267 (1990). However, some 
other cases have suggested that 51B reports, as with reports of abuse or neglect 
under § 51A, are admissible to “set the stage.” See Adoption of Peggy, 436 
Mass. 690, 703 (2002) (“The § 51B report itself was admissible to explain the 
genesis of the filing of the care and protection petition.”); Care and Protection 
of Rebecca, 419 Mass. 67, 71 n.5 (1994); Care and Protection of Leo, 38 
Mass. App. Ct. 237, 243 n.8 (1995). Because 51B reports are prepared by public 
employees under an official duty, they are generally treated as official records. 
One possible way to reconcile the cases is to argue that statements of fact con-
tained in the 51B report are admissible for the truth, but any opinion hearsay, 
including the decision to support an abuse or neglect report, may be admitted 
solely to “set the stage,” and not as evidence that abuse or neglect occurred. 

Status/Court Reports of DSS Social Workers 

In certain courts, DSS social workers file status reports or letters to the court. 
The letters typically update the court on the status of the case (e.g., report that 
DSS is doing a home study on a relative or that a child’s placement has 
changed). However, the letters may also contain facts and opinions, such as de-
tails regarding a parent’s relapse or a parent’s inability to manage the child’s 
behavior during visits. 

In Care and Protection of Bruce, the Appeals Court held that DSS status reports are 
admissible under G.L. c. 119, § 21 (now Section 21A), the same statute that gov-
erns the admissibility of court investigator reports. Care and Protection of Bruce, 
44 Mass. App. Ct. 758, 766 (1998). Section 21A expressly provides for the ad-
mission of 

reports to the court by any person who has made an 
investigation of the facts relating to the welfare of the 
child and is qualified as an expert according to the 
rules of the common law or by statute or is an agent 
of the department or of an approved charitable corpo-
ration or agency substantially engaged in the foster 
care or protection of children. (Emphasis added.) 

As with court investigator reports, parties seeking to challenge the contents of a 
status report must be afforded the opportunity to cross-examine the author. Care 
and Protection of Bruce, 44 Mass. App. Ct. 758, 766 (1998) (citing Custody of 
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Tracy, 31 Mass. App. Ct. 481, 486 (1991)). However, the Appeals Court also 
held that, as with official records, the reports must be limited to factual informa-
tion, and any opinions, conclusions, diagnoses, or evaluations contained in them 
should be redacted. Care and Protection of Bruce, 44 Mass. App. Ct. at 766 (citing 
Adoption of George, 27 Mass. App. Ct. 265, 272–74 (1989), and Custody of Mi-
chel, 28 Mass. App. Ct. 260, 266 (1990)). 

The decision in Bruce is somewhat confusing given the relevant case law. If 
social worker status reports are to be treated in the same way that court investi-
gator reports are treated under § 21A, then there is arguably no need to limit 
them to factual information or redact opinions. See Custody of Michel, 28 Mass. 
App. Ct. 260, 263–64 (1990); Adoption of Astrid, 45 Mass. App. Ct. 538, 546 
(1998). On the other hand, if status reports are treated as official records, then 
there should be no requirement that the author be available for cross-
examination. See Adoption of George, 27 Mass. App. Ct. 265, 271–72 (1989). 
Nonetheless, under Bruce, DCF status reports are admissible solely for primary 
facts and if the author is available for cross-examination. 

Bruce does not address the question of whether hearsay contained in status re-
ports is admissible. However, because the reports are admissible under § 21A 
(the same statute that governs the admissibility of court investigator reports), some 
judges admit hearsay contained in the status report subject to cross-examination 
of the author and his or her sources. Other judges treat hearsay in status reports as 
they would treat hearsay in official records and strike it if an objection is made. 

Bruce also leaves open the question of who has the right to cross-examine the 
DCF social worker. Section 21A permits all parties to cross-examine the author 
of the report, which makes sense if the author is a neutral, court-appointed in-
vestigator. However, status reports are prepared and submitted by DCF social 
workers. The Department should not be permitted to elicit the testimony of its 
own witness through leading questions as if on cross-examination. See Com-
monwealth v. Torres, 437 Mass. 460, 463 n.5 (2002) (citing P.J. Liacos, Massachu-
setts Evidence § 3.5, at 59–61 (7th ed. 1999)). 

Lastly, Bruce leaves open the question of who can submit “reports” to the court 
under G.L. c. 119, § 21A. Section 21A authorizes reports to the court “by any 
person who has made an investigation of the facts relating to the welfare of the 
child and is qualified as an expert according to the rules of the common law or 
by statute[.]” (Emphasis added.) Under Bruce’s broad reading of § 21A, any 
party to the case—parents, children, or DSS—can arguably seek to admit a re-
port from any expert retained by the party. Cf. Anne B. Goldstein, “The Care and 
Protection Report: Some Evidentiary and Due Process Issues,” Mass. Fam. L. J. 
69, 71 (Jan. 1984). Under the reasoning of Bruce, not only would that expert’s 
report be admissible, the proponent of the evidence could arguably then “cross-
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examine” his or her own expert and elicit testimony favorable to the client 
through leading questions. 

Authentication of Official Records 

Generally, copies of public records may be admitted as the originals. See 
G.L. c. 233, §§ 76, 79A. Public records are self-authenticating when they are 
certified by an official responsible for keeping the records. See G.L. c. 233, § 76. 
The written certification must contain both an affirmation that the records are 
what they purport to be and the official’s signature under seal. G.L. c. 233, § 76. 
If the records are admitted through live testimony of a public official (in child 
welfare cases, usually a DSS social worker or supervisor), then the witness must 
be able to testify that the records are a true and accurate copy of what they pur-
port to be. Regardless of how the documents are authenticated, the proponent 
must establish that the documents satisfy the official records exception to the 
hearsay rule as discussed above. 

(d) Police Reports and Other Business Records 

Police reports are commonly introduced in child welfare cases. In Massachu-
setts, police reports are admissible under the “business records” hearsay excep-
tion set forth in G.L. c. 233, § 78. See Adoption of Paula, 420 Mass. 716, 727 
(1995); Julian v. Randazzo, 380 Mass. 391, 394 (1980); see also Brodin and 
Avery, § 8.11.1, at 535. Other documents that may qualify under the business 
records exception include records made by employees of private agencies provid-
ing services to the family, such as home health aids, visiting nurses, or supervisors 
at visitation centers, as well as a parent’s or child’s employment records. 

A document is admissible under the business records exception to the hearsay 
rule if 

• it was made to memorialize a particular event or transaction; 

• it was made in good faith; 

• it was made in the regular course of business; 

• it is the regular course of business for the agency or company to 
make such a document; 

• it was made at or shortly after the time of the event it memorial-
izes; and 

• it was made prior to the commencement of the litigation. 
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See G.L. c. 233, § 78. See also Practical Guide § 12.9.2, at 12-16. 

There is no requirement that the witness who lays the foundation for a business 
record have personal knowledge of the facts in the record. See Commonwealth v. 
Reed, 23 Mass. App. Ct. 294, 299 (1986). Similarly, the witness need not be the 
custodian of the record. See Carney, at 10–12. However, the witness must be 
familiar with the agency or business and its usual practices. See Quinn Bros, Inc. 
v. Wecker, 414 Mass. 815, 818–19 (1993). 

Under G.L. c. 233, § 78, records made after the filing of the care and protection 
petition do not qualify as business records. See DiMarzi v. American Mutual Ins. 
Co., 389 Mass. 85. 105–06 (1983); but see American Velodur Metal, Inc. v. 
Schinabeck, 20 Mass. App. Ct. 460, 468–69 (1985) (admitting business record 
prepared after litigation filed). For this reason, most DSS records must be admitted 
under the official records, rather than the business records, exception. 

Practice Note 
Although police reports also appear to satisfy the definition of official 
records under G.L. c. 233, § 76, there are no appellate cases to 
support this. But see Danahy v. Bui, 2005 Mass. Super. LEXIS 47 
(Mass. Sup. Ct. Jan. 31, 2005) (holding police reports admissible as 
official records). The Supreme Judicial Court in Julian v. Randazzo, 
380 Mass. 391, 394 (1980), and Adoption of Paula, 420 Mass. 716, 
727 (1995), indicate only that police reports satisfy the business re-
cords exception. In the one appellate case to address the issue, the 
Appeals Court held that a police report was not admissible as an of-
ficial record despite the officer’s duty to prepare it because the re-
port contained second-level hearsay and opinion with respect to 
guilt. See Kelly v. O’Neil, 1 Mass. App. Ct. 313, 317 (1973). The 
case does not address those situations where a police report contains 
no hearsay or opinion or where such statements have been redacted. 

The rules governing the admission of hearsay and opinion in business records 
are virtually identical to those governing official records. Thus, hearsay gener-
ally is inadmissible, unless the statement satisfies another hearsay exception. See 
Julian v. Randazzo, 380 Mass. 391, 393–94 (1980); Wingate v. Emery Air 
Freight Corp., 385 Mass. 402, 408–10 (1982); Brodin and Avery, § 8.11.1, at 
534. As with official records, there is an exception for hearsay recorded by the 
author that was provided by other persons in the agency or business who are also 
under a business duty to provide the information. See Irwin v. Ware, 392 Mass. 
745, 749 (1984) (citing Wingate v. Emery Air Freight Corp., 385 Mass. at 406). 
Accordingly, a police report may contain hearsay from other investigating offi-
cers and a contact sheet from a visiting nurse may contain hearsay from another 
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visiting nurse. However, a witness’s statements to a police officer or a neigh-
bor’s statements to the visiting nurse would not be admissible. 

Opinions and evaluations contained in police reports and other business records 
are not admissible. See Julian v. Randazzo, 380 Mass. 391, 393 (1980); Vassallo 
v. Baxter Healthcare Corp., 428 Mass. 1, 18 (1998). The exception set forth in 
Adoption of George, 27 Mass. App. Ct. 265, 271–72 (1989), granting some 
“leeway” to opinions in DSS records has not been extended to business records. 

(e) Criminal/Probation Records 

Any party may seek to introduce records showing the criminal history of par-
ents. Criminal convictions are admissible to prove a parent engaged in specific 
acts of misconduct against the child. See Care and Protection of Martha, 407 
Mass. 319, 325–26 (1990). In addition, a judge may consider a parent’s history 
of criminal conduct as “character” evidence bearing on parental fitness generally. 
See, e.g., Care and Protection of Martha, 407 Mass. at 325–26; Care and Pro-
tection of Frank, 409 Mass. 492, 494–95 (1991); Care and Protection of 
Thomasina, 75 Mass. App. Ct. 563, 576 (2009); Care and Protection of Leo, 38 
Mass. App. Ct. 237, 244 (1995). However, while prior convictions may be rele-
vant, they are not conclusive of unfitness. Care and Protection of Frank, 409 
Mass. at 495; Care and Protection of Amalie, 69 Mass. App. Ct. 813, 817 
(2007). Counsel for a parent (or for a child who wishes to return home) should 
object to the admission of any convictions that have little or no relevance to the 
issue of parenting ability. 

A parent’s criminal history may be admitted through certified copies of the con-
victions. See Custody of Jennifer, 25 Mass. App. Ct. 241, 242 (1988). Alterna-
tively, a CORI (criminal offender record information) report may be admitted as 
an official record. See Adoption of Irwin, 28 Mass. App. Ct. 41, 43–44 (1989). 
The CORI report must be produced by subpoena to a probation officer and de-
livered to the court in a sealed envelope. Adoption of Irwin, 28 Mass. App. Ct. at 
43; G.L. c. 6, § 172. 

Practice Note 
CORI reports are rarely admitted in accordance with the require-
ments of the statute. Often DSS—or even the judge—simply asks a 
probation officer to “run the parent’s CORI,” and the resulting print-
out is admitted into evidence. Depending on the client’s position, 
counsel should consider objecting and asking the court to follow the 
required procedure. 
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CORI reports contain not only convictions, but other dispositions as well. Coun-
sel should consider objecting to any criminal charge on the CORI report that did 
not result in a conviction (e.g., dismissals, continued without a finding, pending 
charges). Although no case specifically limits the admissibility of the CORI to 
convictions, Irwin and Martha hold that a parent’s character “may be proved by 
evidence of specific acts of misconduct.” Therefore, counsel may argue that a 
charge without a conviction is not probative evidence that the parent engaged in 
any misconduct. 

It is imperative that counsel review the CORI report with the client prior to its 
admission in evidence because the reports frequently contain errors. If the client 
believes the CORI report is inaccurate, counsel should request that the court 
strike any erroneous entries or defer admission of the report until the challenged 
information can be corrected. If the judge admits the CORI report over counsel’s 
objection, counsel should have the client testify as to any inaccuracies in the re-
port. There is also a procedure for requesting that errors in the report be corrected. 
See G.L. c. 6, § 175. 

Practice Note 
For more information about CORI reports, see the Criminal History 
Systems Board Web site at http://www.mass.gov/chsb/cori. The site 
contains helpful information about how to read a CORI report, in-
cluding a table of disposition codes. Another helpful resource is The 
CORI Reader, published by the Massachusetts Law Reform Institute, 
and available at http://www.masslegalservices.org. 

Records of correctional facilities may also be relevant in child welfare cases. For 
example, if a parent attended a parenting program, an anger management group, or 
substance abuse treatment while incarcerated, records documenting the parent’s 
participation in services may be helpful. Alternately, if counsel represents a child 
who supports termination of parental rights, records showing the incarcerated 
parent’s disciplinary history or failure to complete a program may help to prove 
parental unfitness. Depending upon when the particular document was created 
and by whom, a correctional record may be admissible under the official records 
or the business records exception. 
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(f) Hospital and Medical Records 

Hospital Records 

Admissibility 

Hospital records play an important role in many child welfare cases. Under 
G.L. c. 233, § 79, certain records are admissible even without testimonial authen-
tication as long as they 

• are kept by hospitals, dispensaries, clinics, or sanatoria (not private 
medical practices, which are covered under G.L. c. 233, § 79G, 
discussed below); 

• are related to medical history or treatment; and 

• are certified by a custodian to be “true and complete.” 

G.L. c. 233, § 79; see Bouchie v. Murray, 376 Mass. 524, 528–29 (1978). “This 
statute in effect provides an exception to the hearsay rule which allows hospital 
records to be admitted to prove the truth of the facts contained therein, in so far 
as those facts relate to treatment and medical history.” Bouchie v. Murray, 376 
Mass. at 527.  

None of the information in the medical records “shall be admissible as evidence 
which has reference to the question of liability.” Commonwealth v. Dube, 413 
Mass. 570, 573 (1992) (quoting G.L. c. 233, § 79). Nevertheless, the hospital 
records exception is liberally construed in favor of admissibility of the records. 
See Commonwealth v. Gogan, 389 Mass. 255, 263 (1983). For example, a “re-
cord which relates directly and mainly to the treatment and medical history of 
the patient, should be admitted, even though incidentally the facts recorded may 
have some bearing on the question of liability.” Commonwealth v. DiMonte, 427 
Mass. 233, 242 (1998) (quoting Commonwealth v. Concepcion, 362 Mass. 653, 
656 (1972)). The Supreme Judicial Couart has treated the reference in Sec-
tion 79 to “liability” as encompassing criminal culpability. See Commonwealth 
v. Dargon, 457 Mass. 387, 394 (2010). References to liability should be re-
dacted. See Commonwealth v. Dwyer, 448 Mass. 122, 137 (2006). Within the 
records, ultimate conclusions regarding charged crimes should be redacted. See 
Commonwealth v. Dargon, 457 Mass. at 394-95. Accordingly, reference in a 
medical record that a child’s genitalia was harmed or penetrated may be admis-
sible, but reference to the child being “sexually assaulted” or “sexually mo-
lested” should be redacted, as should any reference as to the alleged perpetrator. 
See Commonwealth v. Dargon, 457 Mass. at 394-95; Commonwealth v. Dwyer, 
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448 Mass. at 137 & n.17; Commonwealth v. DeOliveira, 447 Mass. 56, 62–63 
(2006) (statement that identifies perpetrator of wrongful conduct not admissi-
ble). 

There are other limits. “The statute is not to be interpreted as rendering admissi-
ble all the contents of hospital records; rather the . . . statute makes admissible 
only those portions of records relating to treatment and medical history which 
possess the characteristics justifying the presumption of reliability.” Bouchie v. 
Murray, 376 Mass. 524, 528 (1978) (citations omitted). Records that are facially 
unreliable may not be admitted under the statute. See Commonwealth v. John-
son, 59 Mass. App. Ct. 164, 168–69 (2003). In Johnson, the Appeals Court held 
that a urine screen contained in defendant’s hospital record should not have been 
admitted where the document stated right on it that a second test was required 
“to obtain a confirmed analytical result.” Commonwealth v. Johnson, 59 
Mass. App. Ct. at 168–69. Similarly, in Commonwealth v. Bohannon, a trial 
judge properly refused to admit hospital records that were vague, lacked any 
“indication who wrote the statement or what their status was,” and contained 
“unsupported opinions by experts, by non-experts, with all sorts of hearsay and 
rumor.” Commonwealth v. Bohannon, 385 Mass. 733, 750 (1982). But see Doyle 
v. Dong, 412 Mass. 682, 687 (1992) (failure to identify source of medical infor-
mation goes to weight, not admissibility, of information in record). Records may 
also be excluded if they cannot be understood without the aid of live testimony. 
See Commonwealth v. Kirkpatrick, 423 Mass. 436, 447–48 (1996). 

Diagnoses and prognoses are admissible under § 79 because they pertain to 
medical history and treatment. Thus, the statute is an exception to the general 
rule that a party offering expert opinion must establish a foundation for the opin-
ion. Counsel for a parent or child seeking to exclude an opinion in a hospital 
record may argue that due process requires that the source of the opinion be 
available for cross-examination or the opinion should be stricken. Cf. Common-
wealth v. Bradway, 62 Mass. App. Ct. 280, 287 (2004) (where a report is made 
admissible by statute, the author must be available for cross-examination); 
Commonwealth v. Pike, 430 Mass. 317, 326 n.8 (1999) (no due process violation 
in admitting hospital record where the defendant was permitted to call witnesses 
and examine them on the subject); Commonwealth v. Riley, 22 Mass. App. Ct. 
698, 701–02 (1986) (same). Conversely, counsel for a party seeking to admit the 
opinion may argue that the primary purpose of the statute is to relieve medical 
providers from the burden of appearing in court. Bouchie v. Murray, 376 Mass. 
524, 527 (1978). 
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Hearsay 

The rules governing hearsay in hospital records are complex. Statements con-
cerning medical history or treatment made by health care professionals who are 
obligated to report the information to the author or compiler of the records are 
admissible. See Commonwealth v. McDonough, 400 Mass. 639, 643 n.8 (1987) 
(citing Wingate v. Emery Air Freight Corp., 385 Mass. 402, 406 (1982)). This 
information is presumed to be reliable because the authors are charged with the 
responsibility of making accurate entries and the information is of the sort relied 
upon by medical professionals in the course of treating patients. See Bouchie v. 
Murray, 376 Mass. 524, 528 (1978). Even totem pole, or multilevel, hearsay 
may be admitted if it is of the sort relied upon by medical professionals for 
treatment. See Doyle v. Dong, 412 Mass. 682, 685–86 (1992); Commonwealth v. 
Johnson, 59 Mass. App. Ct. 164, 167–68 (2003). But hearsay relating to someone 
other than the patient should be redacted. See Commonwealth v. Dwyer, 448 
Mass. 122, 136-37 (2006). 

A patient’s statements to treatment providers about his or her medical history are 
also admissible in hospital records. Bouchie v. Murray, 376 Mass. 524, 529 
(1978). This information is presumed to be reliable because the patient is con-
sulting with the physician for purposes of receiving medical treatment. Bouchie 
v. Murray, 376 Mass. at 529. In certain circumstances, the statements of a third 
party (e.g., a spouse or parent) regarding the patient’s medical history may also 
be admitted in a hospital record. Bouchie v. Murray, 376 Mass. at 530–31. 

Practice Note 
If a physician is called as a witness, the physician may testify to any 
statements of past pain, symptoms, and condition made to him or her 
by the patient when consulted for purposes of diagnosis or treat-
ment. See Commonwealth v. DeOliveira, 447 Mass. 56, 62 (2006) (cit-
ing Commonwealth v. Comtois, 399 Mass. 668, 675 (1987)); Brodin 
and Avery, § 8.9, at 526. 

A statement relates to medical history or treatment if it is of the sort relied upon 
by medical professionals in administering health care. Doyle v. Dong, 412 Mass. 
682, 687 (1992). For example, in Commonwealth v. Aviles, the Appeals Court 
held admissible statements made by a patient receiving treatment after an al-
leged rape regarding the incident because the statements “contained the kind of 
information upon which hospital personnel would rely in order to make a diag-
nosis.” Commonwealth v. Aviles, 58 Mass. App. Ct. 459, 464 (2003). Compare 
Bouchie v. Murray, 376 Mass. 524, 529–30 (1978) (statement made by patient’s 
wife that patient was “enraged and out of control” is not related to diagnosis or 
treatment). 
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A statement that is not of the sort relied upon by medical professionals may nev-
ertheless be admissible if it is not being offered for the truth (in which case, it is 
not hearsay) or if it comes within another hearsay exception. See Commonwealth 
v. Goudreau, 422 Mass. 731, 734 (1996). 

The hospital records, along with an affidavit of the custodian of the records at-
testing to their completeness, must be delivered to the court before trial. See 
G.L. c. 233, § 79. The party who summonsed in the records, and any other party 
“in the discretion of the court,” may examine the records in the custody of the 
clerk. G.L. c. 233, § 79. Unlike medical records under § 79G (discussed below), 
hospital records are not subject to the rule requiring ten days notice to other 
counsel of intent to introduce the records. 

Once the records are delivered to the clerk’s office they are treated like any other 
evidence. Commonwealth v. Francis, 450 Mass. 132,139 (2007). All or portions 
may be offered in evidence by the proponent, subject to objections by the ad-
verse party. Commonwealth v. Francis, 450 Mass. at 139. If a party offers only a 
portion of the records, the opposing party may object on completeness grounds 
and ask that other portions be admitted. Commonwealth v. Francis, 450 Mass. at 
139. If counsel is objecting to admission of portions of the record on privilege 
grounds, he or she should request that the court conduct an in camera review prior 
to allowing opposing counsel to view the records. See Commonwealth v. Collett, 
387 Mass. 424, 436–39 (1982). See Chapter 9, Privilege and Confidentiality. 

Medical Records—G.L. c. 233, § 79G 

Medical bills and records of physicians admissible under G.L. c. 233, § 79G 
should be distinguished from the admission of hospital records under § 79. Al-
though records covered by § 79G include hospital records, § 79G also includes 
records of health maintenance organizations, clinics, and private doctors’ offices. 
Section 79G provides a hearsay exception for medical and dental records and 
“reports” to be admitted as evidence of 

• the fairness of the charges for those services; 

• the physician’s diagnosis and/or prognosis; 

• the physician’s opinion regarding the proximate cause of the di-
agnosed condition; or 

• the physician’s opinion as to disability or incapacity resulting from 
the condition. 
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The doctor may provide the information in the form of a written report provided 
that the report is signed under the pains and penalties of perjury by the physician. 
See Knight v. Maersk Container Serv. Co., 49 Mass. App. Ct. 254, 255 (2000). 

The scope of § 79G is greater than that of § 79. A document may be inadmissi-
ble under § 79, while still admissible under § 79G. See Commonwealth v. 
Schutte, 52 Mass. App. Ct. 796, 799 (2001). In addition, unlike § 79, § 79G 
permits the admission of a physician’s opinion as to the cause of an injury. See 
Commonwealth v. Schutte, 52 Mass. App. Ct. at 799–800 (citing Bouchie v. 
Murray, 376 Mass. 524, 531 (1978)). However, the physician who authored the 
report must have examined or treated the patient. See Ortiz v. Stein, 31 Mass. 
App. Ct. 643, 645–46 (1991). 

The party seeking to admit a report pursuant to § 79G must provide the other 
parties with written notice and a copy of the report, sent by certified mail, return 
receipt requested, not less than ten days before introduction of the report into 
evidence. This notice gives opposing counsel the opportunity to summons the 
physician for purposes of cross-examination. See Grant v. Lewis/Boyle, Inc., 408 
Mass. 269, 274 (1990). The party seeking to introduce the report must also file 
an affidavit of notice along with the return receipt for certified mail with the 
clerk of the court “forthwith.” See G.L. c. 233, § 79G. Physician reports are in-
admissible if counsel fails to give the proper notice required by the statute. See 
Grant v. Lewis/Boyle, Inc., 408 Mass. at 274. 

Counsel may not object to the admission of a physician’s report offered under 
§ 79G merely because it was prepared in anticipation of litigation. See O’Malley 
v. Soske, 76 Mass. App. Ct. 495, 497-99 (2010); Commonwealth v. Schutte, 52 
Mass. App. Ct. 796, 799 (2001). The physician’s report may be prepared in an-
ticipation of litigation and may be used at trial by the parent’s or child’s physician 
or by any party’s hired expert. 

Confidentiality and Privilege Rules Governing Hospital 
and Medical Records 

Counsel wishing to summons the hospital or medical records of another party 
must comply with federal law governing the confidentiality of health informa-
tion. Under the Health Insurance Portability and Accountability Act (HIPAA), 
the summons must include written assurances that the affected person was pro-
vided notice and the time for objecting has passed or any objections have been 
resolved by the court, or if a protective order is in place by agreement or court 
order. See 45 C.F.R. §§ 164.512(a)–(c), (e). In addition, if hospital or medical 
records contain privileged information, those portions may be stricken. See 
Commonwealth v. McDonough, 400 Mass. 639, 643 (1987). 
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(g) Prior Care and Protection Findings 

Generally, a judge’s findings from a prior care and protection proceeding that 
involved the same child and the same parent or parents are admissible in a sub-
sequent care and protection or termination proceeding provided the findings are 
relevant and material. See Adoption of Frederick, 405 Mass. 1, 5-7 (1989). The 
findings must not be stale. See Adoption of Frederick, 405 Mass. at 12 In addi-
tion, the findings must have been made during the course of a proceeding in 
which the parents had a compelling incentive to litigate. See Adoption of Darla, 
56 Mass. App. Ct. at 520–21 (citing Adoption of Frederick, 405 Mass. at 12, and 
Adoption of Paula, 420 Mass. 716, 721–22 (1995)). Accordingly, courts cannot 
admit findings from exhibits submitted in connection with a stipulation. Care 
and Protection of Isabelle, 33 Mass. App. Ct. 548, 550–51 (1992). Although not 
required, the “better practice” is to exclude prior findings when the judgment 
they support is on appeal. Adoption of Paula, 420 Mass. at 722; see also Adoption 
of Simone, 427 Mass. 34, 43–44 (1998). 

When prior findings are admitted into evidence in a subsequent proceeding, the 
parties are not collaterally estopped from contesting any facts in the prior findings, 
the parties and the judge are not bound by the prior findings, and the prior findings 
do not carry any special evidentiary weight. See Adoption of Paula, 420 Mass. 
716, 721–22 (1995); Adoption of Tina, 45 Mass. App. Ct. 727, 731 (1998). But see 
Care and Protection of Bruce, 44 Mass. App. Ct. 758, 760 (1998) (prior findings 
have “heft”). Accordingly, all parties have the opportunity to offer evidence to 
rebut or support the prior findings. See Adoption of Frederick, 405 Mass. 1, 12 
(1989); Adoption of Tina, 45 Mass. App. Ct. at 731.  

Findings from earlier care and protection proceedings concerning different chil-
dren (or, presumably, a different parent) are not admissible against the parent. Care 
and Protection of Zita, 455 Mass. 272, 282 (2009); Care and Protection of Isa-
belle, 33 Mass. App. Ct. 548, 550-51 (1993). The doctrine of issue preclusion does 
not apply because the latter case involves different parties and a different issue—
that is, a parent’s fitness to parent the child in the prior proceeding is a different 
issue than that parent’s fitness to parent the child in the current proceeding. Care 
and Protection of Isabelle, 33 Mass. App. Ct. at 550 (reversing based on judge’s 
erroneous reliance on findings from prior care and protection trial concerning 
mother’s other children). This principle applies not just at trial, but also at the sev-
enty-two-hour and temporary custody hearing phase. Care and Protection of Zita, 
455 Mass. at 282 (remanding for new temporary custody hearing based on judge’s 
improper reliance on findings from earlier trial regarding mother’s other children). 
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(h) Learned Treatises 

On cross-examination of an opponent’s expert, a party may read into evidence 
statements contained in a reputable learned treatise or in scientific studies or 
literature. See Commonwealth v. Sneed, 413 Mass. 387, 395–96 (1992) (adopting 
Prop. Mass. R. Evid. 803 (18)). An exception to the hearsay rule for learned 
treatises allows the statements to be read into evidence and admitted for the truth 
of the matter asserted rather than being limited to impeaching the opponent’s 
expert. Commonwealth v. Sneed, 413 Mass. at 395–96. Although the statements 
may be read into evidence, the treatise itself may not be admitted as an exhibit. 
Commonwealth v. Sneed, 413 Mass. at 395 n.6; see also Commonwealth v. John-
son, 59 Mass. App. Ct. 164, 170–71 (2003). See Chapter 10, Experts.  

(i) Electronic Communications 

E-mails, information on social media Web sites, and messages originating from 
those sites are different from any other type of “written” evidence. There is no 
actual “writing”; there is, for all intents and purposes, no “original” document; 
and there is no handwriting or signature to verify the author. Nevertheless, elec-
tronic evidence is authenticated in accordance with the same rules as other evi-
dence. See Commonwealth v. Purdy, 459 Mass. 442, 450 (2011). See generally, 
Steven Goode, The Admissibility of Electronic Evidence, 29 Rev. Litig. 1, 6 
(2009) (discussing authentication of e-mails, Web sites, instant and text mes-
sages, chat room postings, digital photography, and computer animations or 
simulations). Electronic evidence is authenticated by testimony of a witness ei-
ther “(1) that the thing is what its proponent represents it to be, or (2) that cir-
cumstances exist which imply that the thing is what its proponent represents it to 
be.” Commonwealth v. Williams, 456 Mass. 875, 868 (2010) (quotations and 
citations omitted); Mass. G. Evid. § 901(a) (2012). The court must be able to 
determine by a preponderance of the evidence that the purported author did, in 
fact, write the electronic message, although evidence of authorship is unneces-
sary if the proponent is merely attempting to show that the reader of the message 
had knowledge of its contents. See Commonwealth v. Purdy, 459 Mass. at 447, 
447 n.5, 450. 

Authenticating electronic evidence by means of method (1) above is simple. The 
following example will illustrate: Counsel represents a child who favors termi-
nation of the mother’s rights based on the mother’s unwillingness or inability to 
extricate herself from a physically abusive boyfriend. While the mother claims 
to have had no contact with the boyfriend in several months, counsel has seen a 
recent e-mail and Facebook message from the mother stating that she still sees 
the boyfriend regularly. Counsel wishes to enter the e-mail and Facebook mes-
sage in evidence against the mother. If the mother testifies that she did, in fact, 
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write the e-mail and message, they are authenticated and can be admitted against 
her as statements of a party opponent.  

But what if the mother does not testify? Or what if she testifies that she did not 
create the Facebook page or e-mail account? Or that the page and account are, 
indeed, hers but that she did not write the messages? Counsel must then prove 
“that circumstances exist which imply” that she wrote the messages.  

The case law on this subject is new and limited, but it provides guidance on 
what circumstantial evidence is sufficient to prove authorship. It is not enough, 
by itself, for the proponent of the evidence to show that the e-mail was sent from 
an address with the purported author’s name or “signed” by the purported au-
thor; anyone can create an e-mail address using another person’s name and type 
that person’s name after a message. Similarly, it is not sufficient to show that the 
message came from, or the writing appeared on, the purported author’s social 
media “page”; anyone can create a social media page claiming to be another 
person. Even if the purported author concedes (or the evidence shows) that the 
e-mail address or social media page is her own, that alone does not prove that 
messages originating from the account or page were written by her; others may 
have had permission to use, or have improperly obtained access to, the account 
or page. See Commonwealth v. Purdy, 459 Mass. at 450; Commonwealth v. Wil-
liams, 456 Mass. at 869. A proponent relying on account identification alone to 
authenticate e-mails or social media messages must have expert testimony to 
establish how secure the e-mail or Web site is, whether codes are needed for 
access, or how difficult it would be for someone else to send messages from the 
site. See Commonwealth v. Williams, 456 Mass. at 869 (error to admit messages 
from MySpace page where, even though site “belonged” to purported author and 
messages were sent from that site, there was no testimony regarding how diffi-
cult it would be for others to access and send messages from the site); Com-
monwealth v. Amaral, 78 Mass. App. Ct. 671, 674 (2011) (while “account man-
agement” document from Yahoo and affidavit of Yahoo custodian of records 
established that e-mail login name was registered to defendant, “[m]ere identity 
of name is not sufficient to indicate an identity of person[,]” and more evidence 
was needed to link defendant to e-mails) (citations omitted). 

There is often other (and more readily-obtainable) evidence that can prove that 
the purported author did, in fact, write the electronic message. With respect to e-
mails, the proponent can offer testimony of a witness that she frequently sent e-
mails to, and received e-mails from, the e-mail address appearing on the prof-
fered e-mails of the purported author. See Goode, 29 Rev. Litig. at 10. Accord-
ingly, using the example above, child’s counsel could authenticate the mother’s 
e-mail based on testimony from the mother’s relative that she regularly ex-
changed e-mail messages with the mother at the e-mail address on the message 
at issue.  
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The language of the message itself may provide enough circumstantial evidence 
that the purported author did, in fact, write it. For example, the message might 
contain symbols, words, or phrases commonly used by the purported author. See 
Manuel v. Texas, 2011 Tex. App. LEXIS 7152, *37 (Tex. Ct. App. Aug. 31, 
2011) (social media messages authenticated by distinctive shorthand references, 
patterns of speech, and content of messages). It might reveal information known 
only to (or by few other than) the purported author, or use nicknames or en-
dearments used commonly by the purported author. See Commonwealth v. 
Purdy, 459 Mass. at 451 (defendant’s description in e-mail of “unusual set of 
services” provided by his massage parlor was evidence of his authorship of the 
e-mail). Using the example above, let’s assume the mother’s e-mail or Facebook 
message states, “Lunch w/Bobo at Lulu’s Bakery Fri. Nastyvile bagels—
yechhhhh. Will see Bobo again for lunch Monday.” Counsel for the child might 
authenticate the messages by proffering evidence that the mother refers to her 
abusive boyfriend as “Bobo”; that she lives near or regularly shops at Lulu’s 
Bakery; or that she often uses the terms “nastyvile” or “yech” with multiple 
“h’s” to indicate distaste (perhaps by getting her to admit to sending other non-
incriminating e-mails that use those terms). Such evidence is akin to the identifi-
cation of the handwriting of a written letter which is sufficient to prove author-
ship. See Commonwealth v. Purdy, 459 Mass. 442, 449-50 (2011). 

Behavior of the purported author consistent with the message can also authenti-
cate it. See Commonwealth v. Amaral, 78 Mass. App. Ct. at 674-75 (where e-mail 
indicated that defendant would be at a certain place at a certain time, and defen-
dant appeared at that place and time, actions of defendant authenticated e-mail). 
Child’s counsel might therefore offer evidence that the mother was seen at Lulu’s 
that Tuesday or was seen with a Lulu’s bag or drink shortly after lunch. Or counsel 
might ask the DCF worker to watch for the mother at Lulu’s the next Monday; her 
appearance in accordance with the message would suggest that she, in fact, wrote 
it. (Counsel should not, of course, wait for the mother him- or herself; counsel 
may have to withdraw from the matter if he or she is a witness pursuant to Mass. 
R. Prof. C. 3.7(a)).  

Note that the “best evidence” rule—that an original writing is required to prove 
the contents of certain writings—does not apply to electronic messages. See 
Commonwealth v. Amaral, 78 Mass. App. Ct. at 675 (expressing doubt as to 
whether best-evidence rule applies to electronic messages; “[t]hat somehow the 
best evidence is found in the Yahoo servers is doubtful, as is the need to bring in 
the computer drive itself”). The significance of the best-evidence rule has de-
clined in recent decades, and the rule predates the invention of copiers, com-
puters, and modern discovery rules. See Commonwealth v. Amaral, 78 Mass. 
App. Ct. at 675. A computer print-out of the message is sufficient. 
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Counsel must remember that electronic messages are hearsay statements if they 
are being admitted for their truth. As such, a hearsay exception must apply. The 
electronic messages discussed above were authored by a mother. As such, an 
adverse party can admit them under the “statement of a party opponent” excep-
tion. Similarly, an electronic message from a DCF social worker can, under that 
exception, be admitted against DCF by an adverse parent or child. This excep-
tion would not apply to an electronic message sent by a child or by a nonparty to 
the case. Of course, no hearsay exception is necessary if the proponent of the elec-
tronic message is not offering the message for its truth (that is, to show notice of 
the message’s contents or to impeach). But, whether the message is offered for 
its truth or for another purpose, it still must be authenticated as discussed above. 
See Commonwealth v. Williams, 456 Mass. at 867-68 (requiring authentication 
of electronic messages even though they were being offered only to show why a 
witness appeared reluctant to testify, not for the truth of their contents). 

§ 8.2.2 Other Hearsay Exceptions 

(a) Statements of a Party Opponent (Party Admissions) 

Statements of parents are routinely admitted in evidence against the parents. 
They are sometimes referred to as “party admissions” or as “statements of a par-
ty opponent.” The latter term is more accurate because the parent’s statement 
need not have been incriminating or otherwise against his or her interest at the 
time it was made. See Brodin and Avery, § 8.6.1, at 502–03. All of a parent’s 
statements may be admitted against the parent for all purposes. See Adoption of 
Larry, 434 Mass. 456, 464 (2001). Children and parents may also offer state-
ments made by DCF employees against DCF. See Ruszyk v. Secr. of Public Safe-
ty, 401 Mass. 418, 423 (1988) (adopting Prop. Mass. R. Evid. 801(d)(2)(D)). 
Although statements of party opponents are sometimes described as “non-
hearsay,” this is confusing as the statements are admissible for the truth. Instead, 
it is simpler to think of them as an exception to the hearsay rule. See generally, 
Brodin and Avery, § 8.6.1, at 501–04. 

Rules 

Out-of-court statements of any party to the litigation are admissible into evi-
dence against that party for the truth. See Care and Protection of Sophie, 449 
Mass. 100, 105 (2007); Langan v. Pianowski, 307 Mass. 149, 152 (1940); Prop. 
Mass. R. Evid. 801(d)(2). The statement may only be admitted against the party 
who made the statement and not against any other parties to the case. See Care 
and Protection of Sophie, 449 Mass. at 106–08 (citing Flood v. Southland Corp., 
416 Mass. 62, 71 (1993)). For example, a mother’s out-of-court statement to a 
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DCF worker that the father hit her is admissible against the mother (perhaps to 
show that she has failed to extricate herself from a violent relationship). How-
ever, the mother’s statement is not admissible against the father (i.e., as evidence 
that the father did in fact hit her) because he did not make the statement. See 
Care and Protection of Sophie, 449 Mass. at 107 n.9 (citing In re Ty.B. and Ti.B., 
875 A.2d 1255, 1261–63 (D.C. 2005)). 

A party cannot offer his or her own out-of-court statement in evidence for the 
truth of the matter. See Commonwealth v. Eugene, 438 Mass. 343, 350 (2003). 
The statement must be introduced by an opposing party against the person who 
made the statement. See Flood v. Southland Corp., 416 Mass. 62, 70–71 (1993). 
The rule does not require that the parties be opponents in the technical sense, e.g., 
one is a plaintiff and the other a defendant. So long as they have adverse inter-
ests on some issues, the parties may introduce each other’s out-of-court state-
ments against the other. Care and Protection of Sophie, 449 Mass. 100, 106 (2007) 
(citing Flood v. Southland Corp., 416 Mass. at 62–71 (1993)). For example, a 
father who supports the child’s removal from the mother may offer the mother’s 
statements against her. 

Practice Note 
Statements of party opponents should not be confused with declara-
tions against interest, a hearsay exception that applies to incriminat-
ing statements made by nonparties (discussed below). Statements 
of party opponents also should not be confused with “judicial admis-
sions.” A statement of a party opponent is an “evidentiary admis-
sion,” i.e., evidence as to the fact admitted. The party who made the 
statement may offer evidence to refute it. Judicial admissions, on the 
other hand, are statements or conduct of a party, or that party’s at-
torney, that legally bind the party to the statement. For example, 
pleadings are not evidence, but the allegations in the pleadings bind 
the party that made them. See G.L. c. 231, § 87; Sampson v. Lynn, 
405 Mass. 29, 30 (1989). Similarly, statements made by a party’s at-
torney are binding against the party when offered by an adverse party. 
See Brodin and Avery, § 2.5, at 39 (citing Brocklesby v. Newton, 294 
Mass. 41, 42–43 (1936)). 

Form and Contents of Statements of Party Opponents 

Many statements of party opponents offered in evidence are oral statements by 
parents made to DCF workers or to other providers. The statements may be ad-
mitted through the testimony of the person who heard the statement, or through 
admissible documents, such as 51B reports, court investigator reports, or medi-
cal records. A document written by a party may also be offered as a statement of 
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a party opponent. See Gen. Elec. Co. v. Bd. of Assessors of Lynn, 393 Mass. 591, 
603 (1984). For example, a letter sent by a parent to a child apologizing for past 
neglect could be admitted against the parent if offered by DCF (or by a child 
whose interests are adverse to the parent). If there are multiple levels of hearsay, 
each level must satisfy a hearsay exception. Commonwealth v. Lester, 70 Mass. 
App. Ct. 55, 60–61 (2007). For example, a defendant’s statements to a police offi-
cer that were later reported to a second officer could not be admitted through the 
testimony of the second officer. Commonwealth v. Lester, 70 Mass. App. Ct. at 63. 

A statement made by a party’s agent or employee may be admissible against the 
party. See Ruszyk v. Secr. of Public Safety, 401 Mass. 418, 423 (1988) (adopting 
Proposed Mass. R. Evid. 801(d)(2)(D)), which provides that “[a] statement is 
not hearsay if . . .the statement is offered against a party and is . . .a statement by 
his agent or servant concerning a matter within the scope of his agency or em-
ployment, made during the existence of the relationship”); Thorell v. ADAP, Inc., 
58 Mass. App. Ct. 334, 339 (2003) (holding that judge “first must decide as a 
preliminary question of fact whether the declarant was authorized to act on the 
matters about which he spoke, . . .[and if so,] the judge must then decide wheth-
er the probative value of the statement was substantially outweighed by its po-
tential for unfair prejudice”) (citation omitted). Statements by DCF social work-
ers—whether in documents, in dictation, in conversations with clients, or in fos-
ter care reviews—will almost always be made concerning a matter within the 
scope of their employment. As such, they may be admitted against DCF by an 
opposing parent or child. 

There is no requirement that the party who made the statement have personal 
knowledge of the facts of which he or she spoke. See Mattoon v. City of Pitts-
field, 56 Mass. App. Ct. 124, 137 (2002); Mass. Practice, Evidence, § 801.14. In 
addition, the admission may be in the form of an opinion. See Federico v. Ford 
Motor Co., 67 Mass. App. Ct. 454, 461 (2006); Mattoon v. City of Pittsfield, 56 
Mass. App. Ct. at 137 (citing Hallett v. Rimer, 329 Mass. 61, 62–63 (1952)). For 
example, a parent’s statement, “I know I can’t take care of my son,” is admissible 
against the parent even though it is an opinion. 

Statements by Children 

In Care and Protection of Sophie, the Supreme Judicial Court held that the chil-
dren’s statements to a 51B investigator that their father hit them were not admis-
sible at a temporary custody hearing as statements of a party opponent. 449 
Mass. 100, 108–10 (2007). The Supreme Judicial Court noted that under this 
rule of evidence, the children’s statements were admissible against them; but the 
children’s statements had no probative value because they were not admissible 
against their father. Care and Protection of Sophie, 449 Mass. at 107–08 (citing 

2nd Supplement 2012 8–37 



§ 8.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Flood v. Southland Corp., 416 Mass. 62, 71 (1993)). The court reasoned that 
evidence that is only admissible against the children but not against the father 
cannot form the basis of a ruling to sever the father’s custodial rights. Care and 
Protection of Sophie, 449 Mass. at 109–10. 

(b) State of Mind 

An out-of-court statement reflecting the declarant’s state of mind at the time the 
statement was made is admissible if the declarant’s state of mind is relevant to a 
material issue in the case. See Dahms v. Cognex Corp., 455 Mass. 190, 203 
(2009); Custody of Jennifer, 25 Mass. App. Ct. 241, 243 (1988). The declarant 
need not be unavailable to testify to admit the statement. 

Lawyers often offer this exception to justify the admission of children’s hearsay 
statements. A child’s state of mind may or may not be a material issue in a child 
welfare proceeding. See Custody of Jennifer, 25 Mass. App. Ct. 241, 243 (1988); 
Custody of Michel, 28 Mass. App. Ct. 260, 267 (1990); see also Adoption of 
Carla, 416 Mass. 510, 513–14 (1993). For example, the statement, “I’m afraid 
that my daddy will hit me with a belt like he always does,” may be admitted to 
show that the child, at the time the statement was made, was fearful of her fa-
ther. The underlying facts set forth in the statement—that the father always hit 
the child with a belt—are not admissible for their truth under this rule. See 
Adoption of Carla, 416 Mass. at 513. Similarly, the state of mind exception is 
not applicable to statements of memory or belief to prove the fact remembered 
or believed. See Custody of Jennifer, 25 Mass. App. Ct. at 243. 

In Jennifer, the Trial Court admitted, through testimony of teachers, social 
workers, psychologists, and others, certain statements of the children regarding 
sexual abuse by their father. Custody of Jennifer, 25 Mass. App. Ct. 241, 243 
(1988). The Department argued that the state of mind exception allowed these 
statements to be introduced. The Appeals Court disagreed. Although it acknowl-
edged that a child’s state of mind might be relevant in child welfare proceedings, 
in that case the Trial Court improperly considered the statements as proof of the 
father’s conduct. Custody of Jennifer, 25 Mass. App. Ct. at 243; see also Adoption 
of Stuart, 39 Mass. App. Ct. 380, 389 n.15 (1995).  

Statements may also be admitted under the state of mind exception to explain 
the effect they had on the listener’s state of mind, provided the listener’s state of 
mind is relevant to the case. See Pardo v. Gen. Hosp. Corp., 446 Mass. 1, 18-19 
(2006); Brodin, & Avery, Massachusetts Evidence, at § 8.2.2, at 487 ("Where a 
statement is offered to prove the effect it had on the listener's state of mind, that 
state of mind must be relevant to an issue properly in the case"). For example, in 
litigation regarding posttermination visitation, statements made by a former fos-
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ter parent to a current preadoptive parent might be admissible under the state of 
mind exception to explain why the pre-adoptive parent opposes visitation. Simi-
larly, statements made by a preadoptive parent to a child may be admissible to 
show why the child has refused visits with parents or siblings. 

Appellate courts have stressed in criminal cases that the state of mind exception 
should be narrowly construed. See, e.g., Commonwealth v. Healey, 27 Mass. 
App. Ct. 30, 34 n.4 (1989). Nevertheless, in child welfare cases, the courts have 
construed it quite liberally. See, e.g., Adoption of Melvin, 71 Mass. App. Ct. 706, 
710, 712 n.6 (2008) (child’s statements regarding his feelings about visiting with 
his mother admissible under state of mind exception); Adoption of Sean, 36 
Mass. App. Ct. 261, 265 (1994) (child’s statements that he did not want to visit 
with or see his parents properly admitted as expressions of child’s state of 
mind); Custody of Michel, 28 Mass. App. Ct. 260, 267 (1990) (statements made 
by children to social workers, teachers, and others admissible insofar as they 
reflected the children’s state of mind). Although the state of mind exception 
comes up most often with children’s statements, it can be used to admit state-
ments of other persons, such as foster parents or relatives, provided that the decla-
rant’s state of mind is relevant to a material issue in the case. 

(c) Excited Utterance 

An out-of-court statement may be admitted for its truth under the “excited utter-
ance” or “spontaneous declaration” exception to the hearsay rule if two elements 
are satisfied. First, there must be an event that so startles the declarant that it 
renders him or her unable to think reflectively about the event. See Common-
wealth v. Linton, 456 Mass. 534, 548 (2010); Commonwealth v. Santiago, 437 
Mass. 620, 624 (2002); Commonwealth v. Zagranski, 408 Mass. 278, 286 
(1990). Second, while under the influence of that event, the declarant must make 
a statement before he or she has had time to contrive or fabricate the remark. See 
Commonwealth v. Santiago, 437 Mass. at 624–25; Commonwealth v. Zagranski, 
408 Mass. at 285. The underlying event may be proved by the excited utterance. 
See Commonwealth v. King, 436 Mass. 252, 255 (2002). There is no requirement 
that the declarant be unavailable to testify. See Commonwealth v. Brown, 46 
Mass. App. Ct. 279, 282 (1999). 

Closeness in time between the event and the statement is important but not dis-
positive. See Commonwealth v. Marshall, 434 Mass. 358, 364 (2001). When the 
declarant is a child, the statement need not follow so quickly after the exciting 
event. See Commonwealth v. Brown, 413 Mass. 693, 695–96 (1992); see also 
Commonwealth v. Smith, 59 Mass. App. Ct. 181, 188–89 (2003) (listing cases 
involving children). This is particularly true where the child remains in the com-
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pany of the alleged perpetrator after the event. See Commonwealth v. Whelton, 
428 Mass. 24, 26 (1998). 

As long as the declarant is under the influence of the exciting event, there is no 
need for him or her to be visibly distraught. See Commonwealth v. Carter, 54 
Mass. App. Ct. 629, 630 (2002). Conversely, just because a declarant is crying 
does not render the statement an excited utterance. See Commonwealth v. Trow-
bridge, 419 Mass. 750, 758 (1995). An utterance may be “excited” even if it 
takes the form of answers to specific questions provided the underlying event 
dominates the declarant’s thoughts. See Commonwealth v. Kenney, 437 Mass. 
141, 151 (2002). But see Commonwealth v. McCoy, 456 Mass. 838, 849 (2010) 
(complainant’s answers to nurse’s questions did not satisfy requirements for 
excited utterance because the “requisite level of spontaneity was not present” 
during the three- to five-hour examination, particularly where complainant had 
previously given several accounts to others). 

The judge has broad discretion to determine whether a statement satisfies the 
criteria for an excited utterance and will be reversed only for abuse of that dis-
cretion. See Commonwealth v. Linton, 456 Mass. 548 (2010). “Each case must 
depend upon its own circumstances.” Commonwealth v. DiMonte, 427 Mass. 
233, 239 (1998). 

(d) Past Recollection Recorded 

Under certain circumstances, if a witness has no recollection of an event, a re-
cord memorializing the event may be read into evidence under the hearsay ex-
ception known as “past recollection recorded.” This exception is particularly 
useful with respect to service providers, such as home health aids or visiting 
nurses, who have little memory of certain client contacts but take reliable notes. 
This rule should be distinguished from the device of refreshing a witness’s recol-
lection with a document, which is not a hearsay exception, because neither the 
document nor its contents are admitted into evidence. See Fisher v. Swartz, 333 
Mass. 265, 267 (1955). See discussion of refreshing recollection, below. 

To admit the contents of a record under this exception, the proponent must show 
that 

• the witness’s recollection of the matter is insufficient and cannot be 
revived; 

• the witness once had firsthand knowledge of the matter; 

• the witness can testify that the recorded statement was truthful when 
made; and 
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• the witness’s record was created while the events were still fresh in 
his or her memory. 

See Commonwealth v. Evans, 439 Mass. 184, 189 (2003) (quoting Common-
wealth v. Nolan, 427 Mass. 541, 543 (1998)). The witness must have insufficient 
recollection of the events to testify to them fully and accurately, although his or 
her memory of the events need not be exhausted. See Commonwealth v. Nolan, 
427 Mass. at 544. The fact that the witness has given an inconsistent statement 
does not, absent testimony about exhaustion of memory, permit the use of this 
exception. See Commonwealth v. Seng, 456 Mass. 490, 500-01 (2010). 

Witnesses, of course, often have difficulty remembering certain aspects of the 
case but may have revivable memory as to other aspects. This exception must be 
used only with respect to information forgotten by the witness. See Common-
wealth v. Munoz, 461 Mass. 126, 138-39 (2011) (because witness testified that 
he could not remember details of defendant’s conversation with another person 
but “did not assert that he lacked a revivable recollection of other aspects of the 
case also discussed in the reports,” it was error to allow the witness to read into 
evidence “the reports’ descriptions of the circumstances of the defendant’s ar-
rest, the search of the vehicle . . .and the false name provided by the defendant at 
booking,” which “constituted inadmissible hearsay”).  

This exception is most often used to admit the contents of a witness’s notes or 
other writing, but may also be used to admit a tape recording or prior recorded 
testimony. See Commonwealth v. Evans, 439 Mass. at 189 (grand jury testi-
mony); Commonwealth v. Nolan, 427 Mass. at 544 (taped statement to police). 
In addition, although the witness need not have personally made the record, the 
witness must have “adopted” it while the events were still fresh in his or her 
memory. See Commonwealth v. Evans, 439 Mass. at 189–90. 

Once the proper foundation for this hearsay exception is laid, counsel may have 
the witness read the document (or the relevant parts thereof) into evidence. Bro-
din and Avery, at § 8.10; Commonwealth v. Munoz, 461 Mass. at 138. It is within 
the judge’s discretion to permit the party offering the statements to introduce the 
written document into evidence. See Brodin and Avery, at § 8.10; Commonwealth 
v. Bookman, 386 Mass. 657, 663–64 (1982). 

(e) Prior Recorded Testimony 

The prior recorded testimony of a person may be admitted where 

• the person is now unavailable; 
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• the testimony was given in a prior proceeding addressing substan-
tially the same issues as those of the current proceeding; and 

• the party against whom the testimony is offered had a reasonable 
opportunity and similar motivation for cross-examination of the 
person during the prior proceeding. 

See Commonwealth v. Sena, 441 Mass. 822, 832 (2004); Commonwealth v. 
Roberio, 440 Mass. 245, 247–48 (2003); Brodin and Avery, § 8.18, at 556. This 
exception may be useful where a social worker or collateral testified at a deposi-
tion or a prior care and protection trial but is now unavailable. The party offering 
the testimony must establish that he or she made a good faith effort, as measured 
by a test of “reasonableness,” to secure the witness’s attendance at the current hear-
ing. See Commonwealth v. Robinson, 451 Mass. 672, 674-75 (2008); Common-
wealth v. Sena, 441 Mass. at 832–33. Whether the party proffering the recorded 
testimony made a reasonable effort to secure the witness’s attendance depends on 
the facts of each case. See Commonwealth v. Robinson, 451 Mass. at 675. 

(f) Declaration Against Interest 

The hearsay exception for declarations against interest is sometimes confused 
with party admissions or statements of a party opponent (discussed above) al-
though the distinction is fairly straightforward. A party admission is an out-of-
court statement made by a party to the case regardless of its content. A declaration 
against interest is an out-of-court statement made by a nonparty that runs 
counter to that person’s penal, pecuniary, or propriety interests. For example, this 
exception may be used if a nonparty caretaker, such as the mother’s boyfriend, 
admitted to harming the child. If the boyfriend later invokes his Fifth Amend-
ment privilege and refuses to testify, then the person who heard the boyfriend’s 
statement may testify to what the boyfriend said. 

A hearsay statement may be admitted under this if exception if 

• the declarant is not a party; 

• the declarant is unavailable to testify at trial; 

• the statement was against the declarant’s penal, pecuniary, or pro-
priety interests at the time it was made; and 

• the statement was made based on firsthand knowledge. 

See Brodin and Avery, § 8.21, at 566. The statement need not be a direct admis-
sion of guilt. See Commonwealth v. Fiore, 53 Mass. App. Ct. 785, 791 (2002). 
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The rule encompasses “disserving statements by a declarant that would have 
probative value in a trial against the declarant.” Commonwealth v. Drew, 397 
Mass. 65, 74 (1986) (citations omitted). The declarant may be deemed “unavail-
able” to testify if he or she invokes his or her Fifth Amendment privilege to re-
fuse to testify. See Commonwealth v. Galloway, 404 Mass. 204, 208 (1989). In 
addition, there is some suggestion in the case law that before admitting a decla-
ration against interest the court must find some corroborating circumstances that 
indicate the statement is trustworthy. See Zinck v. Gateway Country Store, 72 
Mass. App. Ct. 571, 574–76, review denied, 452 Mass. 1108 (2008). 

(g) Statutes, Regulations, and Policies 

Courts are required to take judicial notice of Massachusetts statutes. See DiMaggio 
v. Mystic Building Wrecking Co., 340 Mass. 686, 689 (1960); see also G.L. c. 233, 
§ 75. In addition, under G.L. c. 30A, § 6, the courts are required to take judicial 
notice of regulations published in the Code of Massachusetts Regulations. See 
Saxon Coffee Shop, Inc. v. Boston Licensing Bd., 380 Mass. 919, 926 (1980). If 
the regulations are not published, they must be offered in evidence. See Peters v. 
Haymarket Leasing, Inc., 64 Mass. App. Ct. 767, 775 n.11 (2005). Courts may 
also take notice of the laws of any other state, territory or dependency, the 
United States, or any foreign county. See G.L. c. 233, § 70. 

The admissibility of DCF policies and procedures is more complicated. General 
Laws c. 233, § 75 provides that printed copies of rules and regulations issued by 
a public agency may be admitted without certification or attestation. To the ex-
tent DCF policies are considered “rules” under § 75, counsel can offer them in 
evidence under this statute. With proper authentication, a DCF policy may also 
be admissible as a statement of a party opponent. 

(h) Other Judicial Proceedings 

Court records of other proceedings within the Commonwealth may be judicially 
noticed. See Nantucket Conservation Found. v. Russell Management, Inc., 2 Mass. 
App. Ct. 868, 868–69 (1974). Similarly, if properly authenticated, court records 
from jurisdictions outside Massachusetts may be admitted under G.L. c. 233, § 69. 
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(i) Child Hearsay and the Child Sexual Abuse 
Hearsay Statute 

General Rules 

Hearsay statements of children, with the exception of sexual abuse hearsay (dis-
cussed below), are generally treated no differently than hearsay from adults. A 
child’s hearsay statements are not admissible, unless an established exception to 
the hearsay rule applies. See Care and Protection of Martha, 407 Mass. 319, 325 
(1990); Custody of Jennifer, 25 Mass. App. Ct. 241, 243 (1988). Similarly, hear-
say from children is admissible in court investigator and guardian ad litem re-
ports in accordance with the same rules that govern hearsay from adults. See 
Care and Protection of Inga, 36 Mass. App. Ct. 660, 664 (1994). 

The Child Sexual Abuse Hearsay Statute 

Sections 81–83 of G.L. c. 233 govern the admissibility of children’s out-of-court 
statements about sexual abuse. Section 83 applies in care and protection and 
23(C) proceedings, § 82 applies to other civil proceedings, including termination 
proceedings under G.L. c. 210, § 3, and § 81 applies to criminal and delinquency 
proceedings. 

Practice Note 
Prior to the 2008 amendments to Chapter 119, these cases were 
called “23(C)s” because they were found in Section 23(C) of the 
statute. The provisions formerly appearing in Section 23(C) now ap-
pear in G.L. c, 119, § 23(a)(3) and are referred to throughout this 
text as probate court child protection proceedings. Note that the 
G.L. c. 233, § 83 still refers to proceedings under Section 23(C). 

The requirements for the admission of hearsay under § 83 for care and protec-
tion and “23(C)” (probate court and child protection) proceedings are less strin-
gent than those under § 82 for termination proceedings. However, when the 
child sexual abuse hearsay statute was enacted, the Juvenile Court had no au-
thority to terminate parental rights in a care and protection case, and DSS had to 
file a separate termination proceeding in the Probate and Family Court under 
G.L. c. 210, § 3. Now that juvenile court judges have jurisdiction to terminate 
parental rights in the context of any care and protection case, the different stan-
dards for these proceedings can be highly problematic. Counsel seeking to ex-
clude child sexual abuse hearsay in a care and protection case should argue for 
application of the higher standard set forth in § 82 given the judge’s authority to 
terminate parental rights in any care and protection proceeding. Cf. Adoption of 
Tina, 45 Mass. App. Ct. 727, 733 n.10 (1998). Conversely, counsel proffering 

8–44 2nd Supplement 2012 



EVIDENCE IN CARE AND PROTECTION CASES § 8.2 

the hearsay statements may argue that the statements can be admitted under § 83 
as evidence in support of the care and protection adjudication as long as the judge 
does not rely on them to terminate parental rights, unless the stricter requirements 
of § 82 are also met. 

Section 82 (Termination Cases) 

Section 82 provides that a child’s hearsay statement is admissible if 

• the child is under the age of ten; 

• the statement describes a sexual act, the circumstances under 
which it occurred, or identifies the perpetrator of the act; 

• the statement is offered as evidence of a material fact; 

• the statement is more probative on the point for which it is offered 
than any other evidence which the proponent can procure through 
reasonable efforts; 

• the person to whom the statement was made or who heard the 
statement testifies; 

• the judge finds that the child is “unavailable” as a witness; and 

• the judge finds that the statement is “reliable.” 

In Adoption of Daisy, 460 Mass. 72, 78 (2011), the Supreme Judicial Court held 
that the age limit refers to the child’s age at the time the statements were made, 
not the child’s age at the time of trial. 

In Adoption of Quentin, the Supreme Judicial Court added three additional re-
quirements: 

• the proponent must give prior notice of the intent to introduce 
child hearsay; 

• the proponent must show “by more than a mere preponderance of 
evidence, a compelling need” for the evidence; and 

• there must be independently admitted evidence that corroborates 
the child hearsay. 

Adoption of Quentin, 424 Mass. 882, 893 (1997); see also Commonwealth v. Colin 
C., 419 Mass. 54, 64–65 (1994). 
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The requirements concerning the child’s unavailability and the reliability of the 
statements are the most frequently contested issues. 

Unavailability 

Under § 82(b), a child is “unavailable” to testify if 

• the child has died, or in the event of physical or mental illness of 
the child; 

• the child is determined to be exempt on the ground of privilege 
from testifying; 

• the child testifies to a lack of memory of the subject matter of the 
statement; 

• the child’s presence cannot be secured at the hearing; 

• testifying is “likely to cause severe psychological or emotional 
trauma” to the child, based on “expert testimony” from a treating 
mental health professional; or 

• the child is not competent to testify. 

The proponent of the statement bears the burden of demonstrating a diligent and 
good faith effort to produce the child and putting forth evidence of the child’s 
unavailability to testify. See G.L. c. 233, § 82(b). A determination of unavailabil-
ity must be supported by “specific findings on the record, describing facts with 
particularity” as to why the child is unavailable. G.L. c. 233, § 82(b). If the child 
is available to testify, the statute does not apply and the hearsay is not admissible. 
See Adoption of Sean, 36 Mass. App. Ct. 261, 266 (1994). 

The issue of trauma to the child caused by testifying is typically a primary focus 
of litigation on this issue of the child’s availability. The determination as to 
whether testifying is likely to cause severe psychological or emotional trauma to 
the child cannot be made by DCF or by the child’s counsel; the court must de-
cide the matter. In addition, the court should not base its determination on a pre-
sumption against children testifying. Further, the statute specifies that testifying 
must cause the child “severe” trauma, not just general discomfort. Judges may 
take testimony from children in their chambers in the event that giving testi-
mony in court would cause the children “trauma.” See Adoption of Roni, 56 
Mass. App. Ct. 52, 55 (2002); Adoption of Tina, 45 Mass. App. Ct. 727, 734 
(1998). See also Adoption of Olivette, 79 Mass. App. Ct. 141, 153 (2011) (hold-
ing that, “to the extent that the statutory requirement of unavailability is met by 
concern for potential harm to a child witness who otherwise is competent and 
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could be physically present to testify, a trial judge should not lightly dispense 
with the opportunity for live testimony, and ordinarily should consider whether 
any accommodations could minimize or eliminate possible harm to the child 
before finding the child unavailable for purposes of [§ 82]”). The statute’s use of 
the modifier “severe” suggests that the admission of sexual abuse hearsay requires 
an even greater showing of harm to the child than is required for the judge to hear 
the child’s testimony in camera. For a case in which the court found sufficient 
evidence that testifying would cause severe trauma, see Adoption of Daisy, 77 
Mass. App. Ct. 768, 780 & n.16 (2010), S.C., 460 Mass. 72 (2011). See Chap-
ter 13, Trial Preparation and Conduct, for a discussion about alternative ar-
rangements for taking a child’s testimony. 

The court’s finding that the child would suffer severe trauma if required to tes-
tify must be based on expert testimony from a treating psychiatrist, psychologist, 
or clinician. G.L. c. 233, § 82(b)(5). In Adoption of Daisy, 77 Mass. App. Ct. 
768, 778-80 (2010), S.C., 460 Mass. 72 (2011), the mother challenged the testi-
mony of the expert because she was not the child’s ongoing therapist, but rather 
another mental-health professional who was hired to conduct an evaluation of 
the child and make recommendations for treatment. The court noted that the 
statute says “a treating” not “the child’s treating” mental health professional, 
suggesting that a “treating relationship” may not be required. Adoption of Daisy, 
77 Mass. App. Ct. at 779. However, the court did not reach this issue, deciding 
that the expert was sufficiently involved in the child’s care to qualify under the 
statute. Adoption of Daisy, 77 Mass. App. Ct. at 779-80. The court compared the 
case to one where an outside expert is hired for the sole purpose of testifying at 
the Section 82 hearing. Adoption of Daisy, 77 Mass. App. Ct. at 779. The court 
commented that “[t]o the extent that [the expert] may have been less familiar 
with [the child] than her regular therapist, it was for the judge to take that into 
account in assessing the weight of the testimony.” Adoption of Daisy, 77 Mass. 
App. Ct. at 779-80. 

According to the statute, if a child is found not competent to testify, the child is 
deemed “unavailable.” However, the child’s competency to testify also bears on 
the admissibility of the child’s statement irrespective of the statute. For example, 
if the child was incompetent to testify when the statement was made, the state-
ment should not be admitted into evidence. See § 8.4.4, below, for a discussion 
of competency. 

Reliability 

A child’s statement is “reliable” if the court finds that it was made under oath, it 
was accurately recorded, and there was sufficient opportunity for cross-examination. 
G.L. c. 233, § 82(c). Alternatively, the court must find—after holding a separate 
hearing and, when practicable, meeting with the child—that the statement was 
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made under circumstances “inherently demonstrating a special guarantee of reli-
ability.” G.L. c. 233, § 82(c). Any hearing on reliability must be made on the 
record, and the judge’s decision must be supported by specific findings. See 
Adoption of Quentin, 424 Mass. 882, 893 (1997). 

To determine reliability under the alternative test, the judge must consider 

• the clarity of the statement, i.e., the child’s capacity to remember 
and give expression to the event, supported by expert testimony 
from a treating mental health professional; 

• the time, content, and circumstances of the statement; 

• the existence of corroborative evidence; and 

• the child’s sincerity and ability to appreciate the consequences of 
the statement. 

See G.L. c. 233, § 82(c). In addition, the judge may consider whether the person 
who heard the child’s statement documented it when it was made. G.L. c. 233, 
§ 82(c). 

The court may find the child’s statement to be reliable even if the child is incom-
petent when the statement was made, although the court must be very cautious in 
this regard. See Adoption of Olivette, 79 Mass. App. Ct. 141, 147-48 (2011) (citing 
Commonwealth v. Colin C., 419 Mass. 54, 65 (1994)). The court does not need to 
make a separate finding regarding the child’s competence in the context of a Sec-
tion 82 hearing. See Adoption of Olivette, 79 Mass. App. Ct. at 148. 

Corroboration may take many forms, including a child's sexualized behavior or 
age-inappropriate knowledge of sexual matters. See Adoption of Olivette, 79 
Mass. App. Ct. at 150 (citing Care and Protection of Rebecca, 419 Mass. 67, 80 
(1994), and Adoption of Arnold, 50 Mass. App. Ct. 743, 753 (2001)). 

Section 83 (Care and Protection and “23(C)” (Probation Court Child 
Protection) Cases) 

The requirements for admission of child sexual abuse hearsay in care and pro-
tection and 23(C) proceedings under § 83 are less stringent than those under 
§ 82, although there is some overlap. As with § 82, the statement is admissible 
under § 83 if 

• the child is under the age of ten; 
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• the statement describes a sexual act, the circumstances under 
which it occurred, or identifies the perpetrator of the act; 

• the statement is offered as evidence of a material fact; 

• the statement is more probative on the point for which it is offered 
than any other evidence which the proponent can procure through 
reasonable efforts; and 

• the person to whom the statement was made or who heard the 
statement testifies. 

Although § 83 does not require the court to find that the child’s statements are 
reliable, the Supreme Judicial Court in Rebecca added this requirement to § 83. 
Care and Protection of Rebecca, 419 Mass. 67, 78–79 (1994). To ensure reliability, 
the person to whom the statement was made must be available for cross-
examination regarding such issues as the timing of the statement, the circum-
stances in which the statement was made, the language used by the child, and 
the child’s apparent sincerity, or motive, in making the statement. Care and Pro-
tection of Rebecca, 419 Mass. at 79. Other indicia of reliability may include: the 
consistency of the child’s statement over time; expert testimony about the child’s 
ability to remember and relate experiences; other relevant personality traits of 
the child; and sexually explicit behavior by the child. Care and Protection of 
Rebecca, 419 Mass. at 79–80. 

Unlike § 82, § 83 does not require that there be independently admissible evi-
dence corroborating the child’s hearsay statements. However, in determining 
whether the child’s statements are reliable, the court should consider whether 
there is any corroborating evidence of sexual abuse. Care and Protection of Re-
becca, 419 Mass. 67, 80 (1994). In addition, the court must set forth detailed and 
specific findings setting forth its reasons for relying on the hearsay statements. 
Care and Protection of Rebecca, 419 Mass. at 80. 

Lastly, unlike § 82, § 83 does not require that the child be unavailable. The Su-
preme Judicial Court in Rebecca declined to import this requirement into the 
statute. Care and Protection of Rebecca, 419 Mass. 67, 76–77 (1994). 

Sexual Abuse Hearsay in Court Investigator Reports 

Child sexual abuse hearsay is often introduced into evidence through court in-
vestigator reports. Unfortunately, the interplay between §§ 82 and 83 and the rules 
governing the admissibility of hearsay in court investigator reports is complex, 
especially with respect to issues of the child’s unavailability and the production 
of witnesses. 
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Hearsay in a court investigator report is admissible and the burden is on the 
party challenging the hearsay to call and cross-examine the sources. See Adop-
tion of Paula, 420 Mass. 716, 727 (1995). If either the investigator or his or her 
sources are unavailable, the hearsay must be stricken. Conversely, under 
G.L. c. 233, § 82(b), the party seeking to admit child sexual abuse hearsay bears 
the burden of producing the person who heard the child’s statement and proving 
that the child is unavailable. However, when child sexual abuse hearsay is con-
tained in the court investigator’s report, it is unclear who bears the burden of 
calling the person to whom the child spoke. It is also unclear who bears the bur-
den of proving whether or not the child is available. These issues are addressed 
indirectly in Care and Protection of Leo, 38 Mass. App. Ct. 237, 242 (1995) and 
Care and Protection of Rebecca, 419 Mass. 67, 83 (1994). 

In Leo, the Appeals Court suggested that if child sexual abuse hearsay is in a 
court investigator’s report, the party challenging the statement must attempt to 
call the investigator and his or her sources, including the child and the witness 
who heard the child’s statement. Care and Protection of Leo, 38 Mass. App. Ct. 
237, 242 (1995). Failure to call these witnesses effectively waives any objection 
to the admission of the hearsay. Care and Protection of Leo, 38 Mass. App. Ct. 
at 242–43. (This is no different from any other type of hearsay in a court inves-
tigator’s report.) If a child under subpoena appears and testifies, the child is not 
“unavailable” and G.L. c. 233, § 82 does not apply. In this event, the rules gov-
erning hearsay in court investigator reports provide that the child’s statements 
about sexual abuse (or any other subject) are admissible in the report subject to 
cross-examination of the child. 

However, if a child under subpoena is not produced, any non-sexual abuse hear-
say should be stricken from the report, unless some exception to the hearsay rule 
applies. The sexual abuse hearsay in the report is admissible if the proponent of 
the hearsay statements satisfies the requirements of either § 82 or § 83. For ex-
ample, under § 82, the proponent of the hearsay statements must establish that 
the child is unavailable and that there is independently admissible evidence cor-
roborating the statements. In addition, under both § 82 and § 83, the proponent 
must also establish that the statements are reliable and satisfy the other require-
ments of the statutes. Care and Protection of Leo, 38 Mass. App. Ct. 237, 242–
43 (1995). The proponent’s showing of reliability, and the court’s entering spe-
cific findings of reliability, substitute for the parent’s right to cross-examine the 
child. As the Supreme Judicial Court noted in Rebecca 

[h]earsay contained in an investigator’s report is ad-
missible for its truth when there is an opportunity to 
refute the investigator and the investigator’s sources 
through cross-examination and other means. With re-
spect to the statement of a child under the age of ten 
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related to sexual abuse, ‘other means’ must refer to 
the determination required under [the statute] that 
such evidence is reliable. 

Care and Protection of Rebecca, 419 Mass. 67, 83 (1994) (citations and quota-
tions omitted); see also Adoption of Tina, 45 Mass. App. Ct. 727, 732 (1998); 
Care and Protection of Leo, 38 Mass. App. Ct. 237, 241 n.6 (1995). 

As for the witness who reports to the court investigator the child’s sexual abuse 
hearsay statement, the Appeals Court in Leo suggests that it would be proper to 
strike the child’s hearsay if the witness does not appear pursuant to a subpoena 
for cross-examination. Care and Protection of Leo, 38 Mass. App. Ct. 237, 242–43 
(1995). This approach is consistent with the treatment of other types of hearsay 
in court investigator reports. This approach is also consistent with the require-
ments of § 82 and § 83, which require that the person who heard the child’s 
statements about sexual abuse testify. Presumably, the child’s hearsay would 
also be stricken from the report if the court investigator failed to appear pursuant 
to a subpoena or was otherwise unavailable for cross-examination. 

Child sexual abuse hearsay in other documents, such as 51B reports or other 
official DSS records, must also satisfy the statute; that is, all burdens lie with the 
party offering the document containing the hearsay statements. Unlike court 
investigator reports in which hearsay is admissible, hearsay is not admissible in 
official records or business records, unless an independent hearsay exception 
applies (i.e., § 82 or § 83 or other exception). 

Practice Note 
If a case involves allegations of sexual abuse, the child’s statements 
usually appear in a myriad of documents, including 51B reports, ser-
vice plans, foster care reviews, and court investigator reports. Coun-
sel opposing the admission of the hearsay must be vigilant in mov-
ing to strike the statements from every document in which they ap-
pear. If counsel fails to object to the admission of the hearsay 
statements in even one document, the objection is waived and the 
hearsay is admissible for all purposes. See, e.g., Adoption of Sean, 
36 Mass. App. Ct. 261, 265 (1994). 

§ 8.3 NONHEARSAY STATEMENTS 

Not every out-of-court statement is hearsay. If a statement is being offered for 
some purpose other than its truth, it is not hearsay. For example, a letter sent by 
a mother’s parenting group coordinator to the DSS social worker may be admis-
sible to show that the social worker knew about the parenting group. Or a wit-
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ness’s prior statement may be admitted to discredit his or her in-court testimony. 
Several types of nonhearsay statements have elaborate rules for their admission, 
some of which are discussed below. This section is not intended to be an exhaus-
tive review of all types of admissible nonhearsay. 

§ 8.3.1 Prior Inconsistent Statements 

A “prior inconsistent statement” is one that “either by what it says or by what it 
omits to say, affords some indication that the fact was different from the testimony 
of the witness whom it is sought to contradict.” Commonwealth v. Perez, 460 
Mass. 686, 699 (2011) (citations omitted). A witness’s prior inconsistent statements 
may be introduced to impeach or discredit the witness’s in-court testimony but not to 
prove the truth of the earlier statement. See Commonwealth v. Costello, 411 Mass. 
371, 377 (1991). There is no requirement that the prior statement directly contra-
dict the in-court testimony as long as the prior statement is inconsistent with the 
thrust of the live testimony. See Mass. Practice, Evidence, § 613.1. The prior 
statement can also be in the form of an opinion or conclusion. Mass. Practice, Evi-
dence, § 613.1. For example, if a visiting nurse testifies at trial that the mother 
seemed incapable of setting limits for her toddler, the nurse’s notes stating that the 
mother showed excellent parenting skills may be admitted on cross-examination to 
discredit the nurse’s in-court testimony. The witness need not be given an opportu-
nity to explain the prior inconsistent statement before it is admitted, unless the 
party is impeaching his or her own witness. See G.L. c. 233, § 23; Commonwealth 
v. Perez, 460 Mass. at 700; Commonwealth v. Johnson, 412 Mass. 318, 326 
(1992). However, counsel who called the witness may rehabilitate the witness on 
redirect by having the witness explain the inconsistent statements. 

Prior inconsistent statements can also be used to impeach the credibility of a 
declarant whose out-of-court hearsay statements have been admitted into evi-
dence. See Commonwealth v. Mahar, 430 Mass. 643, 650 (2000). For example, 
if the visiting nurse’s unfavorable statements were admitted through the court 
investigator’s report, the mother may still impeach the nurse by introducing her 
prior inconsistent statement in her case notes. The judge has no discretion to 
exclude extrinsic evidence of the prior inconsistent statement if the statement 
bears upon a central issue in the case. See Schwartz v. Goldstein, 400 Mass. 152, 
154 (1987); Mass. Practice, Evidence, § 613.2. 

If the prior inconsistent statement was given under oath with an opportunity for 
cross-examination, it may also be admitted for its truth and not just to impeach 
the witness. See Commonwealth v. Janovich, 55 Mass. App. Ct. 42, 46–47 
(2002); cf. Prop. Mass. R. Evid. 801(d)(1)(A). Further, the prior inconsistent 
statement of a party may be admitted for its truth under the hearsay exception 
for statements of party opponents. (See discussion above.) 
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§ 8.3.2 Prior Consistent Statements 

A witness’s prior consistent statement may be admitted to rehabilitate the wit-
ness when his or her veracity has been discredited by another party. See Com-
monwealth v. Gaudette, 441 Mass. 762, 769 (2004) (citing Commonwealth v. 
Rivera, 430 Mass. 91, 99 (1999)). However, the prior statement is not admissible 
for its truth. See Commonwealth v. Aviles, 461 Mass. 60, 75 (2011); Common-
wealth v. Knight, 437 Mass. 487, 497 (2002); Custody of Jennifer, 25 
Mass. App. Ct. 241, 245 (1988). 

Admission of a prior consistent statement requires that the witness’s trial testi-
mony first be impeached by an express or implied claim of recent contrivance, 
inducement or bias; and that the prior consistent statement was made before the 
witness had an incentive to fabricate the testimony or before the inducements 
were given or bias developed. See Commonwealth v. Gaudette, 441 Mass. 762, 
769 (2004); Commonwealth v. Rivera, 430 Mass. 91, 99 (1999). 

§ 8.3.3 First Complaints 

In cases involving sexual assault, the court may admit testimony from the first 
person the complainant told about the alleged assault. See Commonwealth v. 
King, 445 Mass. 217, 218–19 (2005). Such testimony, known as “first com-
plaint” evidence, is not admissible for the truth, but admissible only to corrobo-
rate the complainant’s own testimony. Commonwealth v. King, 445 Mass. at 219. 
Under the rule, the “first complaint” witness may testify to 

• the fact of the complaint; 

• the circumstances in which the complainant first reported the al-
leged offense; and 

• the details of the complaint (i.e., the complainant’s statements re-
garding the assault). 

Commonwealth v. King, 445 Mass. at 218–19, 244–47. The first complaint wit-
ness may not testify to his or her belief concerning the complainant’s truthfulness. 
Commonwealth v. King, 445 Mass. at 246 n.26. 

The first complaint need not be near in time to the assault, although the time 
between the offense and when the complainant first told someone about it may 
be considered in evaluating the complainant’s credibility. Commonwealth v. 
King, 445 Mass. 217, 242 (2005).  
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The first complaint witness may testify only if the complainant also testifies and 
is available for cross-examination. Commonwealth v. King, 445 Mass. 217, 245, 
247 n.27 (2005). The “first complaint” rule also permits the complainant to tes-
tify about the details and circumstances surrounding his or her report of the assault 
to the first complaint witness. Commonwealth v. King, 445 Mass. at 245. 

Only the first person to whom the complainant reported the assault may testify 
about the complaint. Commonwealth v. King, 445 Mass. at 243. A judge may 
permit a “substitute” witness to replace the first witness who heard the com-
plaint when that first witness is unavailable, incompetent, or too young to testify 
meaningfully. Commonwealth v. King, 445 Mass. at 243–44; see also Common-
wealth v. McGee, 75 Mass. App. Ct. 499 (2009) (using police officer who took 
witness’s statement as substitute witness is only permissible if true first witness 
is incompetent or biased). If a substitute witness is permitted to testify, that wit-
ness (and the complainant) may only testify as to the contents of that complaint, 
not the actual first complaint. See Commonwealth v. Hoyt, 461 Mass. 143, 157-58 
(2011). 

Although the Massachusetts appellate courts have yet to hold that the first com-
plaint doctrine applies to child welfare cases, the relaxed confrontation rights in 
such cases suggest that evidence of the same kind would be similarly admissible. 
See Adoption of Don, 435 Mass. 158, 167–69 (2001). For example, a girl might 
tell her teacher, “Last summer daddy touched me in my private parts.” Later that 
day, the girl might give much more detail to the DCF 51B investigator. The 
teacher would be able to testify to the girl’s statement as a “first complaint” to 
corroborate the girl’s in-court testimony regarding the incident, but the statement 
is not admissible for the truth regarding the abuse. The girl could also testify about 
the details of her first complaint to the teacher and why she decided to tell the 
teacher. If the teacher moved out of state and was unavailable, the judge would 
have discretion to “substitute” the 51B investigator for the teacher. Presumably, the 
first complaint exception would only be invoked in circumstances where the com-
plainant was age ten or older when the complaint was made or in other circum-
stances where G.L. c. 119, §§ 82-83 did not apply and the complainant’s in-court 
testimony was required. 

§ 8.4 OTHER EVIDENTIARY ISSUES 

§ 8.4.1 Lay Opinion 

The testimony and the writings of DCF social workers, as with all witnesses, are 
sprinkled (and, on occasion, suffused) with opinion. The general rule is that lay 
witnesses—including social workers, unless they are qualified as experts—may 
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testify to facts known or observed by them, but they may not give opinions 
based on those facts. See Brodin and Avery, § 7.2.1, at 395 (citing DiMarzo v. 
American Mut. Ins. Co., 389 Mass. 85, 103–04 (1983)); Mattoon v. City of Pitts-
field, 56 Mass. App. Ct. 124, 137 (2002). Some commentators have criticized 
this rule on the grounds that there is no clear distinction between what is consid-
ered “fact” and what is considered “opinion.” Gorham v. Moor, 197 Mass. 522–
23 (1908). Certain “evaluative” facts are clearly permissible. For example, 
“[m]atters relating to distance, size, color, weight, time, and other similar phenom-
ena are within the doctirine of [lay opinion”). Brodin & Avery, § 7.2.2, at 298; 
Commonwealth v. Tracy, 349 Mass. 87, 95–96 (1965). But the distinction be-
tween fact and opinion can be particularly challenging when dealing with social 
workers whose perceptions and observations of hygiene, safety, and parenting 
abilities are evaluative and comparative in nature. 

The rule prohibiting opinion testimony from lay witnesses “does not foreclose 
the use of words of summary description.” Kane v. Fields Corner Grille, Inc., 
341 Mass. 640, 647 (1961). Thus, a witness may testify that a person was “bois-
terous” and had “an arrogant manner.” Kane v. Fields Corner Grille, Inc., 341 
Mass. at 647. Similarly, a witness may testify that a person appeared sad, fright-
ened, or ill, or that a person was “confused” or “incoherent.” See Common-
wealth v. Sturtivant, 117 Mass. 122, 133–34 (1875), and cases cited; see also Luz 
v. Stop & Shop, Inc. of Peabody, 348 Mass. 198, 208 (1964). A witness with exten-
sive experience dealing with another’s condition or impairment can testify as to 
how that condition or impairment affects that person. See Commonwealth v. 
Bonds, 445 Mass. 821, 830, 830 n.14 (2006). But a witness with only limited 
experience with the impaired person cannot give such opinions. See Common-
weatlh v. Despres, 70 Mass. App. Ct. 645, 651-52 (2007). 

In addition, a lay witness may provide an opinion regarding another person’s 
sobriety provided there exists a basis for the opinion. See Commonwealth v. Or-
ben, 53 Mass. App. Ct. 700, 704 (2002). Such a basis might exist if a social 
worker had seen a mother on prior occasions when she was sober and was able 
to determine differences in the mother’s appearance when intoxicated, including 
slurred speech, an unsteady gait, and the smell of alcohol on her breath. 

However, a witness may not testify about his or her “suspicion” that “something is 
wrong” or that he or she “suspects abuse.” See Commonwealth v. Martin, 417 
Mass. 187, 189–91 (1994); Commonwealth v. Yetz, 37 Mass. App. Ct. 970, 971–72 
(1995). But see Commonwealth v. Orben, 53 Mass. App. Ct. 700, 703–04 (2002) 
(affirming the admission of a lay witness’s testimony that “she was concerned some-
thing was wrong” and that “she had a funny feeling” the defendant was drunk). 

Finally, a lay witness may not offer “expert” opinion. See, e.g., Commonwealth 
v. Wolcott, 28 Mass. App. Ct. 200, 206–08 (1990). See Chapter 10, Experts. This, 
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however, does not mean that all opinions from DSS social workers are excluded 
automatically. Some “leeway” may be given to the opinions of social workers in 
DSS records under Adoption of George, 27 Mass. App. Ct. 265, 272–73 (1989), 
and, presumably, a social worker providing live testimony would be allowed 
similar leeway. For a more complete discussion of lay opinion, see Brodin and 
Avery, §§ 7.1–7.2, at 393–400. 

§ 8.4.2 Failure to Testify 

Allegations of physical or sexual abuse, as well as those of particularly egre-
gious neglect, may result in criminal charges. Counsel for a parent facing exist-
ing or potential criminal charges must fully inform the client about his or her 
right not to testify in the child welfare case and the consequences the client faces 
if that right is invoked. 

The privilege against self-incrimination, secured by the Fifth Amendment to the 
U.S. Constitution and Article 12 of the Massachusetts Declaration of Rights, 
protects all persons from being compelled to give testimony that may lead to 
criminal liability. See Commonwealth v. Koonce, 418 Mass. 367, 377 (1994). 
The privilege applies in both civil and criminal cases. See Care and Protection 
of Quinn, 54 Mass. App. Ct. 117, 121 (2002). However, unlike criminal cases, in 
civil cases the court can draw an adverse inference against a parent who invokes 
his or her privilege and declines to testify. Care and Protection of Quinn, 54 
Mass. App. Ct. at 121; see also Custody of Two Minors, 396 Mass. 610, 616 
(1986); Adoption of Nadia, 42 Mass. App. Ct. 304, 306–08 (1997). 

A parent cannot be found unfit simply because he or she invoked the privilege or 
failed to testify. The adverse inference without more does not satisfy DSS’s bur-
den of proving parental unfitness by clear and convincing evidence. See Care 
and Protection of Quinn, 54 Mass. App. Ct. 117, 123–24 (2002); Adoption of 
Harriet, 29 Mass. App. Ct. 111, 114 (1990). The Department of Social Services 
must still establish a prima facie case of parental unfitness such that the parent 
may be expected to rebut the allegations. See Custody of Two Minors, 396 Mass. 
610, 616 (1986). See Chapter 22, Special Considerations in Representing Parents, 
for further discussion regarding parents facing possible criminal charges. 

§ 8.4.3 Refreshing Recollection 

The Department’s social workers, who may be involved with a family for many 
years, are often hard-pressed to recall the sequence of events that led to removal 
of the children, what transpired at a particular visit, or who attended a particular 
meeting. Similarly, a parent who is anxious about testifying may have difficulty 
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remembering. In these situations, counsel may use documents, objects, or lead-
ing questions to refresh the witness’s memory of events. See Commonwealth v. 
O’Brien, 419 Mass. 470, 478 (1995); Commonwealth v. Hartford, 346 Mass. 482, 
486–87 (1963). To refresh a witness’s recollection, counsel must establish that 

• the witness is unable to remember a fact or event (i.e., the wit-
ness’s memory is exhausted); 

• the witness once had personal knowledge of the fact or event; and 

• the witness, having been presented the forgotten information 
through a document or leading question, has had his or her recol-
lection refreshed and can now testify from present knowledge and 
not by reading from the document. 

See Fisher v. Swartz, 333 Mass. 265, 267 (1955); Hubley v. Lilley, 28 Mass. 
App. Ct. 468, 469–74 (1990). 

Typically, a witness’s memory will be refreshed by showing him or her a docu-
ment; however, the witness may not read from it. After reviewing the document, 
the witness must be able to testify independently based upon present knowledge 
of the facts remembered. See Commonwealth v. Daye, 393 Mass. 55, 65 n.11 
(1984); Bendett v. Bendett, 315 Mass. 59, 63 (1943). As such, counsel should 
object if the DSS social worker is reading from his or her dictation notes or oth-
er DSS records when testifying. 

The witness need not be the author of the document used to refresh recollection 
so long as the witness has personal knowledge of the facts that form the basis of 
the memory to be refreshed. Therefore, DSS social workers cannot “refresh their 
memories” with the notes of prior social workers, unless the DSS social worker 
who is testifying also has personal, firsthand knowledge of the facts or event at 
issue (i.e., a witness’s memory cannot be “refreshed” if the witness has no per-
sonal knowledge of the event in the first place). 

Opposing counsel is not entitled to inspect the document before it is shown to 
the witness, but counsel does have the right to see the document before cross-
examination. See Commonwealth v. O’Brien, 419 Mass. 470,.478 (1995); Brodin 
and Avery, § 6.26, at 387. If the document used to refresh a witness’s recollec-
tion is protected by the work product doctrine, the privilege is waived and the 
opponent may inspect it. See Commonwealth v. O’Brien, 419 Mass. at 478–79; 
Brodin and Avery, § 6.26, at 388. In addition, opposing counsel may introduce 
the document into evidence to show that it did not refresh the witness’s recollec-
tion as claimed (i.e., a nonhearsay purpose for admitting the document). See 
Bendett v. Bendett, 315 Mass. 59, 62 (1943); Brodin and Avery, § 6.26, at 387-88 
n.19 (citing Advisory Committee Note to Proposed Mass. R. Evid. 612). 
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Counsel may also refresh a witness’s recollection through leading questions. See 
Commonwealth v. Hartford, 346 Mass. 482, 486–87 (1963). For example, a par-
ent client may have trouble remembering who was present during a particular 
visit. Counsel may refresh the parent’s recollection by providing some details 
about the visit in the form of a leading question to spark the parent’s memory. 
Similarly, child’s counsel might try to refresh the social worker’s recollection by 
asking if the worker remembers testifying about particular facts at a prior hearing. 
See Commonwealth v. Melchionno, 29 Mass. App. Ct. 939, 941 (1990).  

Note that counsel cannot refresh a witness’s memory unless the witness has in-
dicated that, in fact, his or her memory has failed; negative responses are not the 
same as a failure of memory. See Commonwealth v. Jenkins, 458 Mass. 791, 796 
n.4 (2011). 

§ 8.4.4 Children’s Competency 

The issue of a witness’s competency to testify arises most frequently with young 
children. Competency is governed by G.L. c. 233, § 20, which provides that any 
person of “sufficient understanding” may testify as a witness. See Brodin and 
Avery, §§ 6.3–6.4, at 293–98. If a proper objection is raised with respect to a 
witness’s competency, the court should conduct a voir dire. See Commonwealth 
v. Trowbridge, 419 Mass. 750, 754–55 (1995). Compare Commonwealth v. Tang, 
66 Mass. App. Ct. 53, 64 (2006) (no voir dire required). A separate competency 
hearing is not required for bench trials. See Commonwealth v. Adkinson, 442 
Mass. 410, 421 (2004). 

The test for determining competency is the same whether the witness is an adult or 
a child. See Commonwealth v. Whitehead, 379 Mass. 640, 656 (1980); Common-
wealth v. Thibeault, 77 Mass. App. Ct. 419, 424 (2010). The witness must be able to 

• observe; 

• remember and give expression to what he or she has seen, heard, 
or experienced; 

• understand the difference between truth and falsehood; 

• understand the importance of telling the truth; and 

• have a general belief that lying will result in punishment. 

Commonwealth v. Trowbridge, 419 Mass. 750, 754–55 (1995). The first part of 
the test requires only a “general ability” to observe and remember events rather 
than perfect memory. See Commonwealth v. Gamache, 35 Mass. App. Ct. 805, 
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807 (1994). For example, a child’s inconsistent answers may raise the question 
of credibility, but do not render the child incompetent. See Commonwealth v. 
Thibeault, 77 Mass. App. Ct. at 428; Commonwealth v. Gamache, 35 
Mass. App. Ct. at 809; Commonwealth v. Corbett, 26 Mass. App. Ct. 773, 777 
(1989). Questions on voir dire regarding the child’s name, age, grade in school, 
and subjects studied may suffice to show a general ability to observe, remember, 
and give expression to his or her experiences. See Commonwealth v. Trowbridge, 
419 Mass. at 754–55. The court is not required to administer an oath to the child 
if the court determines that the child knows the importance of telling the truth. 
See Adoption of Tina, 45 Mass. App. Ct. 727, 734 (1998). 

Age is a factor in the court’s evaluation of competency, but it is not determina-
tive. Courts have found children as young as four and five years old competent 
to testify. See, e.g., Commonwealth v. Dockham, 405 Mass. 618, 624 (1989); 
Commonwealth v. Gamache, 35 Mass. App. Ct. 805, 806 (1994). See generally 
Carney, § 4.2.6. The judge may employ a physician or a psychologist to aid in 
the competency determination. See Commonwealth v. Trowbridge, 419 Mass. 
750, 755 (1995) (citing G.L. c. 123, § 19). However, the competency determina-
tion is left to the judge’s broad discretion. See Commonwealth v. Brusgulis, 398 
Mass. 325, 329 (1986); Commonwealth v. Trowbridge, 419 Mass. at 754–55. On 
appeal, the judge’s competency finding is reviewed for clear error. See Common-
wealth v. Thibeault, 77 Mass. App. Ct. at 424 (citing Commonwealth v. LeFave, 
407 Mass. 927, 942 (1990)). 

The court may reconsider its decision and declare the child incompetent if, once 
the child begins testifying, doubts are raised regarding the child’s memory of the 
events or the child’s ability to distinguish between the truth and a lie. See Brus-
gulis, 398 Mass. 325, 331 (1986); Commonwealth v. Monzon, 51 Mass. App. Ct. 
245, 252 (2001). 

A child’s competency may also be challenged when the child does not testify, 
but his or her statements are being offered in evidence through an exception to 
the hearsay rule. See Demoulas v. Demoulas, 428 Mass. 555, 561–65 (1998); see 
also Commonwealth v. Mahar, 430 Mass. 643, 648–50 (2000). For example, if a 
child’s statements are contained in a court investigator report, counsel may chal-
lenge the child’s competency and request a voir dire of the child. The question 
before the court in this situation is whether the child was competent at the time 
he or she made the statement. Of course, in the case of child hearsay in court 
investigator reports, if the child is not competent to testify at the time of trial, 
then the child is unavailable for cross-examination and the child’s hearsay state-
ments should be stricken. See, e.g., Adoption of Carla, 416 Mass. 510, 514 (1993). 

However, a voir dire may not be required where a young child’s statement is 
admitted as a spontaneous utterance. Commonwealth v. Tang, 66 Mass. App. Ct. 

2nd Supplement 2012 8–59 



§ 8.4 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

53, 66–67 (2006). Instead, “the reliability of such statements derives primarily 
from the circumstances in which they are uttered rather than from the declarant.” 
Commonwealth v. Tang, 66 Mass. App. Ct. at 66; see also Adoption of Olivette, 
79 Mass. App. Ct. 141, 154-55 (2011) (holding that competency hearing is not 
required—although suggesting it is better practice—before admitting child’s 
statements under G.L. c. 233, § 82). 

§ 8.5 REAL AND DEMONSTRATIVE EVIDENCE 

§ 8.5.1 Photographs 

Photographs can be a very effective tool for counsel in child welfare cases. If 
DCF alleges that the home is “filthy,” counsel may be able to rebut the allega-
tion by showing photographs of the parent’s home. Counsel can also use photo-
graphs to show the court the home of a foster parent or a relative interested in 
taking custody of, or adopting, a child. 

Photographs are authenticated through competent testimony that what the pho-
tograph shows is a fair and accurate representation of something the witness 
actually saw. See Commonwealth v. Figuero, 56 Mass. App. Ct. 641, 646 (2002). 
Once a photograph is authenticated, its admissibility is left to the discretion of the 
Trial Court. See Commonwealth v. Barbosa, 457 Mass. 773, 803 (2010); Com-
monwealth v. Obershaw, 435 Mass. 794, 803 (2002). A photograph is admissible 
even if it depicts a scene that is different from the way it looked at the relevant 
time so long as the witness can explain the difference. See Brodin and Avery, 
§ 9.6, at 596 (citing Commonwealth v. Sullivan, 410 Mass. 521, 533 (1991)). 

Any person can take the photograph and any person familiar with the photograph 
and the scene depicted in the photograph can lay the foundation for its admission. 
See Commonwealth v. Sheeran, 370 Mass. 82, 87 (1976). Therefore, as long as 
the client (or another witness) can lay the foundation, it does not matter who actu-
ally took the picture. Photographs are not subject to the best evidence rule. See 
Commonwealth v. Weichell, 390 Mass. 62, 77 (1983). Counsel can use reprints 
of photographs and even good quality photocopies. Videotapes and CDs are 
similarly admissible. Commonwealth v. Leneski, 66 Mass. App. Ct. 291, 294–95 
(2006). Digital images created from x-rays may be admitted for demonstrative 
purposes to aid the fact-finder in understanding the x-rays, even though the images 
differed from the original x-rays. Renzi v. Paredes, 452 Mass. 38, 50–53 (2008). 
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§ 8.5.2 Demonstrations 

A witness may, within the discretion of the court and with the court’s permission, 
demonstrate the manner in which something occurred. See Whalen v. Shivek, 326 
Mass. 142, 147–48 (1950); Brodin and Avery, § 4.2.4, at 121. For example, if 
DSS alleges that a parent’s corporal punishment of a child was physically abu-
sive, the parent may demonstrate how he or she spanked or slapped the child (or, 
the child may demonstrate how the parent did so). Wounds or scars may also be 
exhibited to the court subject to the judge’s discretion. See Commonwealth v. 
MacDonald, 368 Mass. 395, 400 (1975); Brodin and Avery, § 4.3.1, at 724 n.2. 

§ 8.5.3 Demeanor 

The court can consider the demeanor of a witness as evidence, including as evi-
dence of the fitness of a parent on the issue of custody. See O’Brien v. O’Brien, 
347 Mass. 765, 766 (1964). Demeanor of a party or witness can also be commented 
on during closing arguments. See Commonwealth v. White, 2 Mass. App. Ct. 
258, 265 (1974). Therefore, counsel for parents must be aware, and must advise 
their clients, that the client’s demeanor both on the witness stand and off may be 
considered substantively by the court. 

§ 8.5.4 Chalks 

A chalk is “not evidence in the ordinary sense of the word.” Commonwealth v. 
Shea, 38 Mass. App. Ct. 7, 11 (1995). A chalk is a visual aid to illustrate testi-
mony or other evidence. Commonwealth v. Shea, 38 Mass. App. Ct. at 11 (quot-
ing Brodin and Avery, § 4.2.4, at 121. A chalk may be a picture, a diagram, or a 
summary of evidence. Charts summarizing voluminous DCF records may be a 
useful way to present the evidence to the court. For example, counsel may create 
a timeline of the child’s placements, a summary of the numerous service plans 
along with the parents’ compliance or lack thereof, or a timeline of parent-child 
visits from the social work narratives. These “chalks” are not admissible evi-
dence, but they may be used as a supplement by the judge to help him or her un-
derstand the admissible evidence. But see Commonwealth v. Mimless, 53 Mass. 
App. Ct. 534, 538–40 (2002) (approving the admission of charts summarizing 
voluminous financial and other records). 

§ 8.5.5 Physical Objects 

Although rare, there may be situations where a party seeks to introduce real evi-
dence, such as an object that played a role in the events at issue in the case. For 
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example, in a physical abuse case the Department may offer in evidence a belt or 
other object that allegedly was used on the child. Physical objects must be authen-
ticated. Typically this is done by having a witness testify that the object is what its 
proponent claims it to be, or through circumstantial evidence implying that the 
thing is what its proponent represents it to be. Commonwealth v. Nardi, 452 Mass. 
379, 396 (2008) (citing Commonwealth v. La Corte, 373 Mass. 700, 704 (1977)). 
Thus, in the case of a belt, a social worker may testify that she recognizes the par-
ticular item because it has some unique characteristic. Alternatively, the witness 
may testify that he knows it is the same belt because he took it from the home and 
placed it in a locked file drawer where it stayed until the time of trial (i.e., chain of 
custody evidence). See Commonwealth v. La Corte, 373 Mass. 700, 704 (1977)). 

§ 8.6 WHAT IS NOT EVIDENCE 

No discussion of evidence is complete without a reminder of what does not con-
stitute evidence. Information communicated to the judge outside the courtroom 
is not evidence. See Duro v. Duro, 392 Mass. 574, 580–81 (1984); Furtado v. 
Furtado, 380 Mass. 137, 140 n.1 (1980). Judges cannot rely on facts learned in 
other care and protection proceedings, even if those prior proceedings involved a 
sibling of the subject child. See Care and Protection of Zita, 455 Mass. 272, 280 
(2009). Judges can take judicial notice that they sat on a related case and of 
docket entries in the prior case, but they cannot take notice of “facts or evidence 
brought out at the prior hearing.” Zita, at 281-82 (citing Howe v. Prokop, 21 
Mass. App. Ct. 919, 920 (1985)). 

Pleadings are not evidence, although allegations contained in a pleading are 
binding on the party who made them. See G.L. c. 231, § 87.  

Statements by counsel, including affidavits signed by counsel, are not evidence. 
See Adoption of Helen, 429 Mass. 856, 863–64 (1999); Adoption of Harriet, 29 
Mass. App. Ct. 111, 114 (1990). However, as with pleadings, statements made 
by counsel may be binding on the party. See Mass. Practice, Evidence, § 801.9. 
Accordingly, a representation to the court by DCF counsel that a parent has not 
met with a social worker regularly has no evidentiary value. On the other hand, a 
concession by DCF counsel that a parent has met with the social worker regu-
larly is an admission binding on DCF. 

Documents that are filed with or submitted to the court, even if distributed to all 
counsel, are not evidence if they are not introduced in evidence during the 
course of the hearing or trial. Care and Protection of Zita, 455 Mass. 272, 
279-81 (2009); Brantley v. Hampden Div. of the Prob. & Family Court Dep’t, 
457 Mass. 172, 185 n.17 (2010) (documents “shown to” counsel prior to hearing 
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but not admitted in evidence could not be considered by court because they were 
outside the record and not subject to cross-examination or rebuttal). 

Finally, statements by the judge are not evidence. See Adoption of Astrid, 45 
Mass. App. Ct. 538, 547 (1998). 

§ 8.7 CONCLUSION 

As the Supreme Judicial Court noted in Care and Protection of Benjamin, 403 
Mass. 24, 27 n.5 (1988), the integrity of the process and the rights of the parties 
in child welfare cases depend upon adherence to the rules of evidence. Counsel 
must have a firm grasp of the basic rules and a willingness and ability to quickly 
reference those rules that cannot be memorized. Child welfare cases are won or 
lost depending on the evidence that is admitted and, perhaps more importantly, 
the evidence that is excluded. Learning the myriad, complex rules of evidence is 
a challenging task, but it is an essential one for counsel to provide effective ad-
vocacy in child welfare cases.  
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EXHIBIT 8A—Motion in Limini (#1) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss TOWN JUVENILE COURT 
DOCKET NO. CP 00CP0000 

___________________________ 
 
 
Care and Protection of 
 
CHILDREN 

 
) 
) 
) 
) 
) 
) 

MOTHER’S MOTION IN LIMINE TO STRIKE PORTIONS OF COURT 
INVESTIGATOR’S REPORTS 

NOW COMES Mother, the mother of the children in the above proceedings 
(“Mother”), and hereby respectfully moves that this Court strike portions of the 
three court investigator reports submitted by Jane Doe, Esq. As grounds for this 
motion, Mother states as follows: 

1. DSS filed a care and protection petition on X/X/XX. 

2. The court investigator filed an initial report on X/X/XX, a second report on 
X/X/XX, and a third report on X/X/XX. 

3. Motions in limine are scheduled to be heard on X/X/XX. Trial is scheduled 
to begin on X/X/XX. 

DISCUSSION 

X/X/XX Report 

4. Page 11, entire italicized paragraph under “Child6.” 

The investigator cites to unidentified “children” – indeed she states that she in-
tentionally left the declarant(s) unidentified – as the source for this paragraph.  

While hearsay and totem-pole hearsay are admissible in court investigator’s re-
ports, see Custody of a Minor (No. 2), 378 Mass. 712, 723 (1979), such hearsay 
is not admissible without limitation. Hearsay statements are not admissible 
unless the parent has a fair opportunity to rebut the statements of both the inves-
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tigator and his sources through cross-examination and other means. See Care 
and Protection of Rebecca, 419 Mass. 67, 82 (1994) (quotations omitted); see 
also Adoption of Carla, 416 Mass. 510, 514 (1993); Adoption of Tina, 45 Mass. 
App. Ct. 727, 732 (1998); Care and Protection of Leo, 38 Mass. App. Ct. 237, 
241-43 (1995). The investigator must be available to testify at trial, and his re-
port must be limited to factual information collected by identified sources so that 
the affected party has an opportunity to rebut any adverse or erroneous material 
contained therein. See Adoption of Sean, 36 Mass. App. Ct. 261, 263-64 (1994); 
Custody of Tracy, 31 Mass. App. Ct. 481, 487 (1991). 

The source or sources of the information in this paragraph are not identified, so 
Mother has no opportunity to rebut the allegations in this paragraph. Mother 
should not have to “divine” the identity of the declarant(s) or call and cross-
examine all six of her children in order to determine the identity of the decla-
rant(s). This entire paragraph should therefore be struck. 

5. Page 12, 1st paragraph (continued from previous page), sentence beginning, 
“Those objects . . .” 

This sentence is Ms. Doe speculating as to the nature of objects she cannot ob-
serve clearly. Speculation by any witness or declarant is irrelevant and inappro-
priate, and should be struck. See Brownhill v. Kivlin, 317 Mass. 168, 170 
(1944).  

6. Page 12, under “Department of Social Services,” the three paragraphs fol-
lowing the phrase, “According to the Department records, the case is sum-
marized as follows:” 

These paragraphs purport to summarize documents that are not identified. While 
hearsay and totem-pole hearsay are admissible in court investigator’s reports, 
see Custody of a Minor (No. 2), 378 Mass. 712, 723 (1979), such hearsay is not 
admissible unless the parent has a fair opportunity to rebut the statements of 
both the investigator and his sources through cross-examination and other 
means. See Rebecca, 419 Mass. at 82 hearsay in investigator’s report admissible 
only when there is an opportunity to “refute the investigator and the investiga-
tor’s sources through cross-examination and other means.") (quotations omit-
ted); Carla, 416 Mass. at 514; Tina, 45 Mass. App. Ct. at 732; Leo, 38 Mass. 
App. Ct. at 241-43. The source of the material must be sufficiently identified so 
that the affected party has an opportunity to rebut any adverse or erroneous ma-
terial contained therein. See Sean, 36 Mass. App. Ct. at 263-64; Tracy, 31 Mass. 
App. Ct. at 487 (1991). 

The sources of the information in these paragraphs are not identified (other than 
a vague statement that they derive from DSS records in general), so Mother has 
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no fair opportunity to rebut the allegations in these paragraphs. They should 
therefore be struck. 

Moreover, DSS can offer the documents themselves as exhibits, and has ex-
pressed to Mother’s counsel that it intends to do so. Those documents them-
selves, whatever they may be, are a more reliable source of the quoted informa-
tion as opposed to the “summary” provided by Ms. Doe. 

7. Page 13, the paragraph beginning “A review of the record . . .” and then 
listing twelve 51As. 

Mother has no objection to Ms. Doe’s restatement of the 51As, so long as the 
restatement is, like the 51As themselves, admissible solely to set the stage. Cus-
tody of Michel, 28 Mass. App. Ct. 260, 267 (1990); Care and Protection of Inga, 
36 Mass. App. Ct. 660, 662-64 (1994). Her mere parroting of the contents of a 
document of limited admissibility cannot be “more admissible” than the docu-
ment itself. 

8. Page 14, 5th paragraph, sentence beginning, “I do not anticipate . . .” 

This sentence constitutes Ms.Witness’s speculation that the children were told 
what to say and what not to say. Speculation by any witness or declarant is ir-
relevant and inappropriate, and should be struck. See Brownhill v. Kivlin, 317 
Mass. 168, 170 (1944). As a statement of the children’s credibility, it is similarly 
inadmissible. No witness can speak to the credibility of another witness, or 
opine as to another witness’s ability or willingness to tell the truth. See Com-
monwealth v. Reed, 417 Mass. 558 (1994); see also Care and Protection of Leo, 
38 Mass. App. Ct. 237, 243-44 (1995); Care and Protection of Rebecca, 419 
Mass. 67, 83 (1994); Adoption of Tina, 45 Mass. App. Ct. 727, 734 n.12 (1998).  

9. Page 14, last full paragraph, last sentence, beginning, “Witness believes . . 
.” 

This statement reflects speculation on the part of the declarant, Ms. Witness. It is 
therefore inadmissible. Brownhill, 317 Mass. at 170. 

10. Page 18, 4th paragraph, 3rd sentence, beginning, “There have been a couple . 
. .” 

This statement reflects the “feelings” of unidentified teachers. Mother has no 
opportunity to rebut this adverse allegation because the teachers are insuffi-
ciently identified. See Adoption of Sean, 36 Mass. App. Ct. 261, 263-64 (1994); 
Custody of Tracy, 31 Mass. App. Ct. 481, 487 (1991). The statements should be 
struck. 
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11. Page 18, same paragraph, last sentence. 

This sentence is Dr. Physician’s “suspicions” about home life. Speculation by 
any witness or declarant is irrelevant and inappropriate, and should be struck. 
See Brownhill, 317 Mass. at 170.  

12. Page 18, 5th paragraph, last sentence, beginning “It has been our experience 
. . .” 

It is unclear to whom “our experience” refers. The declarant(s) are unidentified, 
and the statement should be struck. Sean, 36 Mass. App. Ct. at 263-64; Tracy, 31 
Mass. App. Ct. at 487. To the extent the declarant is Dr. Physician, she does not 
limit the statement to “her” experience, so she seems to be speaking not about 
statements made to her, but rather on behalf of others, which is also inadmissi-
ble. 

13. Page 27, 2nd paragraph under “Conclusions and Recommendations,” 5th line, 
sentence beginning “It was likely . . .” to end of sentence reading “. . . risk 
to the children).” 

This statement is speculation by Ms. Doe. She states that the situation was 
“likely,” and that there was no way to know the facts. While court investigators 
may be able to offer recommendations, they are still constrained to refrain from 
speculating. Speculation by any witness or declarant is irrelevant and inappro-
priate, and should be struck. See Brownhill, 317 Mass. at 170.  

X/X/XX Report 

14. Page 4, 10th paragraph, sentence beginning “A 51A report was filed . . .” 
through end of the 3rd sentence. 

Ms. Doe’s parroting of the 51A should be accorded the same evidentiary weight 
as the 51A itself, admissible only to set the stage. Custody of Michel, 28 Mass. 
App. Ct. 260, 267 (1990); Care and Protection of Inga, 36 Mass. App. Ct. 660, 
662-64 (1994). Mother has no objection to these statements so long as they are 
so limited. 

15. Page 4, last paragraph, last full sentence, beginning “On the ride . . .” 

The identity of the two children is unknown. Where the declarants are unidenti-
fied, and Mother cannot rebut the adverse allegations, the statement should be 
struck. Sean, 36 Mass. App. Ct. at 263-64; Tracy, 31 Mass. App. Ct. at 487.  
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16. Page 19, paragraph under “Dr. Pediatrician – Child2,” beginning, “The 
Doctor wants the Judge to know . . .” through end of third sentence, ending 
“. . . not gotten it.” 

These statements of Dr. Pediatrician express his opinions about the ultimate is-
sue of custody. Dr. Pediatrician is a pediatrician, and has no expertise sufficient 
to opine as to Mother’s parental fitness. As to his opinion about Mother’s “apple 
[sic] opportunities to change her ways,” there is no factual basis for his knowl-
edge about what opportunities have been given to her; moreover, his conclusion 
that Mother cannot change are mental health opinions that he is not qualified to 
give. 

17. Page 22, 3rd full paragraph, 3rd sentence, beginning, “Now that the issues . . 
.” 

This statement is Ms. Witness’s speculation about all of the children’s behavior. 
Speculation by any witness, even an expert, is irrelevant and inappropriate, and 
should be struck. See Brownhill, 317 Mass. at 170.  

18. Page 23, 4th full paragraph, 2nd and 3rd sentences. 

This section includes statements made by Mother to her former therapist, Mr. 
Counselor, and the contents of those statements. Mother invokes her privilege 
with respect to any communications made to her therapist under G.L. c. 112, § 
129A (psychologist-patient) and/or G.L. c. 112, §§ 135A and 135B (social 
worker-client). Mr. Counselor is either licensed or supervised by a psychologist 
or social worker who is licensed. This section should be struck. 

In the event these statements are not privileged, Mother also objects because this 
section is speculation by Mr. Counselor. These sentences are Mr. Counselor’s 
speculation about what Mother’s behavior might be if the children’s father were 
released from prison. Speculation by any witness, even an expert, is irrelevant 
and inappropriate, and should be struck. See Brownhill, 317 Mass. at 170.  

19. Page 23, 5th full paragraph, 8th line, from “I think she had to know,” to the 
9th line, ending “. . . yes or no.” 

Mother again, for the reasons set forth in the paragraph above, asserts her privi-
lege in any communications with Mr. Counselor. Moreover, these sentences are 
Mr. Counselor’s speculation about the extent of Mother’s knowledge of the sex-
ual abuse, not based on statements made by Mother, but based on some sus-
pected “deep level” of awareness. He himself clarifies that he is speculating, in 
stating that he “can’t say positively, yes or no.”  Such speculation is irrelevant 
and inappropriate, and should be struck. See Brownhill, 317 Mass. at 170. 
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20. Page 25, entire section entitled “City Hospital Records.” 

Mother invokes her privilege with respect to these records and all communica-
tions therein as applicable under G.L. c. 233, § 20B (psychotherapist-patient), 
G.L. c. 112, § 129A (psychologist-patient), and/or G.L. c. 112, §§ 135A and 
135B (social worker-client). This section should be struck.  

X/X/XX Report 

21. Page 1, 2nd paragraph under “Department of Social Services” through page 
3, last paragraph before section “Witness.” 

These paragraphs purport to restate or summarize the X/X/XX, X/X/XX, and 
X/X/XX 51B investigations by DSS. The 51Bs are without question official 
records, admissible subject to the limitations of the official records exception. 
Mere restatement of the contents of an official record by a court investigator 
does not change the rules of evidence governing the official record or the state-
ments within it.  

Thus, the evidentiary rules governing official records must apply to statements 
in the 51B reports that are summarized or verbatim transposed into a court in-
vestigator’s report. Here, Ms. Doe either quotes or summarizes the 51Bs. The 
statements at issue should therefore be subject to the same rules as for official 
records, just as the original 51Bs would be. Paragraphs (a) through (j) below all 
pertain to statements from the 51B reports that the court investigator has sum-
marized or copied verbatim in her own report.  

a. Same paragraph, line 5, sentence beginning “The reasons . . .” through 
page 2, first line, ending “. . . of future abuse.” 

These statements are opinions by the 51B investigator. Opinions are not admis-
sible in official records. See Adoption of George, 27 Mass. App. Ct. 265, 270-71 
(1989); Adoption of Vidal, 56 Mass. App. Ct. 916, 917 (2002); Custody of Mi-
chel, 28 Mass. App. Ct. 260 (1990) (§ 51B reports can be considered for state-
ments of fact, but not for purposes of diagnosis, prognosis or evaluation). 
“[R]ecords of investigations and inquiries conducted, either voluntarily or pur-
suant to requirement of law, by public officers concerning causes and effects 
involving the exercise of judgment and discretion, expressions of opinion, and 
making conclusions are not admissible in evidence as public records." Julian v. 
Randazzo, 380 Mass. 391, 393 (1980) (citing Commonwealth v. Slavski, 245 
Mass. 405, 417 (1923)); Mattoon v. City of Pittsfield, 56 Mass. App. Ct. 124, 
137 (2002) (“Neither Massachusetts common law nor Proposed Mass. R. Evid. 
803(8)(C) . . . permits admission of ‘evaluative reports’ or opinions or conclu-
sions in government reports. . . . [T]he memoranda [here] contain expressions of 
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opinion, conclusions, and results of investigations, precisely what is excluded by 
Massachusetts common law.”). 

b. Page 2, line 1, sentence beginning “It was reported by the children that 
. . .” through line 4 ending “. . . her visits.” 

These sentences are hearsay from the children. Hearsay is not 
admissible in official records unless the statements themselves satisfy some oth-
er exception to the hearsay rule. See Adoption of Tina, 45 Mass. App. Ct. 727, 
732 (1998); Care and Protection of Leo, 38 Mass. App. Ct. 237, 241-43 (1995). 
This is consistent with the general rule that, even when a document itself is ad-
missible under an exception to the hearsay rule, hearsay statements within that 
document are not admissible unless they satisfy a hearsay exception or they are 
not being admitted for their truth. See Commonwealth v. Boyer, 58 Mass. App. 
Ct. 662, 666-67 (2003). Although these statements are repeated in the court in-
vestigator’s report, mere parroting of the 51B by the investigator should mean 
that the same rules apply as if the statements were in the 51B itself. 

Moreover, the identity of the “children” allegedly making the 
statement is unknown. See Sean, 36 Mass. App. Ct. at 263-64; Tracy, 31 Mass. 
App. Ct. at 487 (1991). 

c. Page 2, 1st full paragraph, line 3, beginning “1. Each child interviewed 
disclosed . . .” to end of sentence. 

This sentence is hearsay and therefore inadmissible. Tina, 45 
Mass. App. Ct. at 732; Leo, 38 Mass. App. Ct. at 241-43. 

d. Same paragraph, line 5, beginning “Given level of violence . . .” to end 
of sentence. 

This sentence is an opinion and therefore inadmissible. Mi-
chel, 28 Mass. App. Ct. at 267; Mattoon, 56 Mass. App. Ct. at 137.  

e. Same paragraph, line 6 beginning “In specific, Tiffany described . . .” 
through line 10 ending “ . . . to die.” 

This sentence is hearsay and therefore inadmissible. Tina, 45 
Mass. App. Ct. at 732; Leo, 38 Mass. App. Ct. at 241-43. 

f. Same paragraph, line 10, beginning “Failure to protect . . .” to end of 
the sentence. 

This sentence is an opinion and therefore inadmissible. Mi-
chel, 28 Mass. App. Ct. at 267; Mattoon, 56 Mass. App. Ct. at 137.  
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g. Same paragraph, line 11 beginning “Danielle reported . . .” through line 
22 “. . . a weird face.” 

These sentences are hearsay and therefore inadmissible. Tina, 
45 Mass. App. Ct. at 732; Leo, 38 Mass. App. Ct. at 241-43. 

h. Page 3, 8th paragraph. 

This sentence is an opinion and therefore inadmissible. Mi-
chel, 28 Mass. App. Ct. at 267; Mattoon, 56 Mass. App. Ct. at 137.  

i. Page 3, 9th paragraph. 

This sentence is hearsay and therefore inadmissible. Tina, 45 
Mass. App. Ct. at 732; Leo, 38 Mass. App. Ct. at 241-43. It is also unindentified 
hearsay, since the names of the child declarants are not mentioned. 

j. Page 3, 11th paragraph. 

This sentence is hearsay and therefore inadmissible. Tina, 45 Mass. App. Ct. at 
732; Leo, 38 Mass. App. Ct. at 241-43. It is also unindentified hearsay, since the 
names of the child declarants are not mentioned. Where the declarant is uniden-
tified, and Mother cannot rebut the adverse allegations, the statement should be 
struck. Sean, 36 Mass. App. Ct. at 263-64; Tracy, 31 Mass. App. Ct. at 487.  

22. Page 16, 3rd and 4th paragraphs under “Witness” through page 17, 1st 
through 3rd paragraphs. 

These statements are from Child1’s foster mother, who is unidentified. Where 
the declarant is unidentified, and Mother cannot rebut the adverse allegations, 
the statement should be struck. Sean, 36 Mass. App. Ct. at 263-64; Tracy, 31 
Mass. App. Ct. at 487.  

Further, within those paragraphs (on page 17, 1st paragraph, line 4 beginning 
“The foster parent explained . . .” to the end of the paragraph), the foster mother 
gives her opinion as to why Child1 cries after visits. The foster mother cannot 
opine as to Child1’s thought processes. It is mere speculation. A witness cannot 
speculate about another person’s state of mind and thus the sentence must be 
struck. See Commonwealth v. Carver, 33 Mass. App. Ct. 378, 383 (1992).  

23. Page 17, last paragraph, last line, beginning “Child4’s feeling about adop-
tion . . .” through the end of the paragraph. 

This is not a statement by Ms. Roe, the child’s therapist, about what Child4 told 
her (which would be admissible in a court investigator report). This is Ms. Roe’s 
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speculation about what is going on in Child4’s mind. A witness cannot speculate 
about another person’s state of mind and thus the sentence must be struck. See 
Commonwealth v. Carver, 33 Mass. App. Ct. 378, 383 (1992).  

24. Page 18, 4th, 5th and 7th full paragraphs. 

These paragraphs contain Ms. Roe’s opinions regarding whether the children 
should be returned home, the quality of Mother’s parenting, and Mother’s 
thought processes. Ms. Roe, as the children’s therapist, might be qualified to 
opine as to their mental health, but is not qualified to give opinions about cus-
tody or Mother’s mental health, progress, or parenting skills. Quoting a medical 
or mental health professional does not, in and of itself, render that person an 
expert, and should not take the place of the court’s gate-keeping function of re-
viewing the purported expert’s qualifications and methodology. See Common-
wealth v. Lanigan, 419 Mass. 15, 26 (1994). Accordingly, the statements should 
be struck. 

25. Page 20, entire section entitled “Witness2.” 

“Witness2” is not further identified, and thus cannot be called by Mother as a 
witness. Where the declarant is unidentified, and Mother cannot rebut the ad-
verse allegations, the statement should be struck. Sean, 36 Mass. App. Ct. at 
263-64; Tracy, 31 Mass. App. Ct. at 487.  

26. Page 22, 1st full paragraph, last sentence. 

This statement is Ms. Doe’s “impression” due to lack of information. Therefore, 
it is mere speculation, is irrelevant and inappropriate. It should be struck. See 
Brownhill, 317 Mass. at 170.  

27. Page 22, 2nd full paragraph, 6th line, beginning “As I indicated . . .” 

This statement is Ms. Doe’s opinion as to how Mother processed disparate facts 
bearing on the children’s sexual abuse. Ms. Doe is an attorney with no specific 
mental health training. She is not qualified to opine as to the knowledge, aware-
ness or thought-processes of a non-offending parent in a sexual abuse case. This 
statement should be struck. 

28. Page 22, 3rd full paragraph, 1st sentence. 

Ms. Doe opines as to Mother’s truthfulness. No witness can comment as to the 
credibility, or lack of credibility, of another witness. See Care and Protection of 
Rebecca, 419 Mass. 67, 83 (1994); Adoption of Tina, 45 Mass. App. Ct. 727, 
734 n.12 (1998). The investigator’s status as an “expert” does not permit opin-
ions as to the credibility of others. See Commonwealth v. Perry, 432 Mass. 214, 
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237 (2000); Commonwealth v. Ianello, 401 Mass. 197, 202 (1987). That sen-
tence should be struck. 

29. Page 21 “Conclusions and Recommendations” to the end of the report. 

This section should be struck in its entirety as inadmissible opinion. Section 21 
of c. 119 limits court investigator reports to an “investigation of the facts” of the 
case, see Tracy, 31 Mass. App. Ct. at 486-87 (suggesting that the investigator's 
report should be limited to factual information). To the extent Custody of Mi-
chel, 28 Mass. App. Ct. 260, 266 (1990), suggests that investigators are deemed 
to be experts in “pathological family dynamics,” that case is inapposite here. In 
Michel, the investigator was a licensed social worker, and the Appeals Court 
relied heavily on the licensing requirements in G.L. c. 112, §§ 130 & 131 to ex-
plain her expertise. Michel, 28 Mass. App. Ct. at 265. Ms. Doe is not a licensed 
social worker, an unlicensed social worker, or a mental health professional of 
any type. She is an attorney, and there should be no presumptions of expertise 
which would allow her to include evaluations or opinions in her report. 

In the event this Court does not strike this portion of the report, Mother reserves 
the right to object to Ms. Doe’s opinions, conclusions and recommendations 
upon cross-examination with respect to her expertise in the areas in which she 
opines. 

30. If Ms. Doe is unavailable to testify, after being subpoenaed by Mother or 
ordered to appear by this Court, Mother requests that the reports be struck 
in their entirety. 

31. Mother intends to call Child1, Child2, Child3, Child4, and Child5 as wit-
nesses. If, for any reason, the children are not permitted to testify, are found 
incompetent, or are for any other reason unavailable to testify, their state-
ments in all three reports should be struck.  

WHEREFORE, Mother hereby requests that this Court: 

(a) strike, or limit the admissibility of, the portions of the three court investiga-
tor’s reports as set forth above; and 

(b) grant her such other relief as is just and proper under the circumstances. 

 Respectfully submitted, 
MOTHER, 
By her counsel 

_____ 
Attorney (BBO# 000000) 
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Address 
Telephone Number 
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EXHIBIT 8B—Motion in Limini (#2) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  X JUVENILE COURT 
DOCKET NO. CPXXXXXXXXX 

_____________________________
 
IN RE: Care and Protection of the 
D-G Children 
_____________________________ 

 
) 
) 
) 
) 

 
 
FATHER’S FIRST MOTION 
IN LIMINE 

NOW COMES Mr. G, father of the children in the above-referenced petition, 
and, through counsel, hereby objects to a number of exhibits to be offered by the 
Department of Social Services (“the Department”) at trial in the above-
referenced matter. Mr. G further moves that this Court limit the admissibility of 
and/or exclude portions of said exhibits. These objections are stated without 
prejudice to raise other and different objections at the trial of this matter. The 
Department has not provided counsel for Mr. G with a final list of proposed ex-
hibits and there is currently no trial date set in this matter. Therefore, Mr. G, 
through counsel, wishes to reserve his right to file additional Motions in Limine. 

The legal bases for limiting or excluding portions of each exhibit are set forth 
below. 

I. BIRTH CERTIFICATES 

Mr. G. has no objection to these documents. 

II. 51A REPORTS 

For each 51A Report that the Department intends to introduce as an exhibit in 
this trial, Mr. G, through counsel, states that the entire document must be limited 
to the fact that a report was made on that date. That is, this document should be 
admitted to “set the stage” for these proceedings only, and not to prove any facts 
that are in dispute. Care and Protection of Inga, 36 Mass. App. Ct. 660 (1994); 
Custody of Michel, 28 Mass App. Ct. 260  (1990).  

The screening decisions in 51A Reports are not admissible, as they are an ex-
pression of opinion or judgment that cannot come into evidence through a gov-
ernment record. Expressions of opinion, evaluation, or judgment contained in a 
document are not admissible simply by virtue of the fact that the document is 
otherwise admissible under the public record exception to the rule against hear-
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say. Adoption of George, 27 Mass. App. Ct. 265 (1989). Again, the 51A Reports 
are admissible solely for the limited purpose of establishing that a report was 
made, and not to prove any facts in dispute. 

Further, Mr. G moves to strike admission of the 51A reports dated X/X/XX 
through X/X/XX in their entirety on the grounds that they contain information 
beyond the scope of this Care & Protection proceeding. As grounds, Mr. G as-
serts that the G/D family case was closed after these 51A’s were filed and the 
case before the court concerns reports filed after that matter was closed. As such 
the allegations are stale, immaterial and irrelevant to the proceedings at hand. 
See Commonwealth v. Fayerweather, 406 Mass. 78, 83 (1989) (to be admissible, 
evidence must be relevant to the proceedings at hand, having a rational tendency 
to prove an issue in the case). 

III.  51B REPORTS 

A. X/X/XX 51B Report 

i. pages 1-5 

Mr. G, through counsel, objects to the admission of this portion of the 51B report 
and moves to strike this portion in its entirety. This report dates back to 
X/X/XX, well before the beginning of this care and protection matter. As a result 
this report is stale, irrelevant and beyond the scope of this matter. In order to be 
admissible, evidence must be relevant to the proceeding at hand, having a ra-
tional tendency to prove an issue in the case. Commonwealth v. Fayerweather, 
406 Mass. at 83. In the instant matter, the subject report is from X years ago and 
has no relation to the allegations involved in the current proceeding. Therefore, 
the section should be struck. Should the Court decide not to strike this portion of 
the report in its entirely, counsel sets forth objections to particular sections be-
low. 

ii. page 3 4/01/99 entry   

This entry is comprised of hearsay statements of a witness that are not admissi-
ble under any exception to the hearsay rule. Even when a document is admissi-
ble under the official records exception to the hearsay rule, statements within the 
document that are hearsay are not admissible unless the statements themselves 
satisfy some other exception to the hearsay rule. See Sklar v. Beth Israel Dea-
coness Med. Center, 59 Mass. App. Ct. 550, 556 n. 8 (2003); Kelly v. O'Neil, 1 
Mass. App. Ct. 313, 318-19 (1973). Thus, even if the Court decides that the 51B 
report is admissible, the Court must strike this entry from the report. 

iii. page 5 Investigation Conclusion  
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The Investigation Conclusion must be struck in its entirety. The Conclusion 
summarizes the contents of the report and other DSS documents reviewed by the 
investigator. It is clearly cumulative, and also violates the best evidence rule. 
The best evidence rule requires that where the contents of a document are to be 
proved, the party must either produce the original document or show sufficient 
excuse for its nonproduction. Commonwealth v. Ocasio, 434 Mass. 1, 6 (2001). 
The best evidence rule is designed to “protect against the possibility of error, 
which is proverbially very large in the repetition by memory of the contents of 
documents ….”  Liacos, Handbook of Massachusetts Evidence § 12.6 at 747 (7th 
ed. 1999). 

The Investigation Conclusion is also rife with statements of opinion of the inves-
tigator. Expressions of opinion, evaluation, or judgment contained in an official 
record should be redacted on motion of a party. Adoption of George, 27 Mass. 
App. Ct. 265, 274 (1989). “[T]he 51B report is a required government report and 
may be considered for statements of fact, e.g., that there was screaming or beat-
ing or no food or clean diapers in the house, although not for purposes of diag-
nosis, prognosis, and evaluation.”  Adoption of Michel, 28 Mass. App. Ct. 260, 
267 (1990). Further, the investigator has not been qualified as an expert. Absent 
an evidentiary foundation demonstrating qualifications to offer an opinion on a 
particular topic, statements of opinion are not admissible. Custody of a Minor, 
378 Mass. 712, 723 (1979). For all these reasons, the Conclusion should be 
stricken. 

B. X/X/XX 24 Hour Investigation Report: 

i. page 1 first full paragraph in its entirety  

This paragraph sets forth a summary of the X/X/XX 51A report and should be 
struck according to the best evidence rule cited above at paragraph A(iii). If, 
however, the Court decides that the best evidence rule does not apply, the para-
graph should not be admitted for the truth of the matters asserted therein, but 
should be admitted solely to set the stage for the allegations. Care and Protection 
of Inga, 36 Mass. App. Ct. 660, 662-664 (1994); Custody of Michel, 28 Mass. 
App. Ct. 260, 267 (1990).  

ii.  page 2 Investigation Conclusion  

The Investigation Conclusion should be stricken in its entirety based upon the 
objections set forth above at paragraph A(iii). 

C. X/X/XX 51B Report: 

i. page 1 – page 2 9/15/00 entry, paragraphs 2 through 4  
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As grounds for this motion to strike paragraphs two through four of this entry, 
counsel cites the best evidence rule. Commonwealth v. Ocasio, 434 Mass. at 6; 
Liacos, §12.6 at 747. Counsel also asserts that this portion of the report is stale, 
immaterial and irrelevant, in that it references allegations that occurred X years 
ago and are not related to the current proceeding. Commonwealth v. Fayer-
weather, 406 Mass. at 83. 

Further, paragraphs one through four are comprised of a regurgitation of a pre-
vious 51A report. As such, should the Court overrule the objections set forth 
above, counsel asserts that these portions should be admitted solely to set the 
stage of the current allegation, and not for the truth of the matters asserted there-
in. Care and Protection of Inga, 36 Mass. App. Ct. at 662-664; Custody of Mi-
chel, 28 Mass. App. Ct. at 267.  

ii. page 9 Investigation Conclusion in its entirety  

Counsel objects to and moves to strike the Investigation Conclusion in its en-
tirely based upon the objections set forth above at paragraph A(iii). Should the 
Court overrule this objection, counsel makes the following objections to part of 
one paragraph of the Conclusion. 

ii(a). page 9 last full paragraph lines 5 through 7 “Ms. D will re-
quire . . . “ through “back in the home.”  

This sentence is the investigator’s speculation about what is going on in Ms. D’s 
mind. A witness cannot speculate about another person’s state of mind and thus 
the sentence must be struck. See Commonwealth v. Carver, 33 Mass. App. Ct. 
378, 383 (1992).     

D. X/X/XX 24 Hour Investigation: 

i. page 1 January 6, 2002 entry 1st paragraph, line 3 through line 6 “The 
report . . .” through “. . .safety plan.”   

Counsel objects to these lines of the investigation, based upon the best evidence 
rule, cited above, since they are simply a regurgitation of previous 51A allega-
tions. Counsel asserts that should the Court admit these lines into evidence, the 
Court should admit it simply to set the stage for the current allegations, and not 
for the truth of the matters asserted therein. 

ii. page 4 Investigation Conclusion in its entirety  

Counsel objects to the admission of the Investigation Conclusion for the reasons 
set forth above at paragraph A(iii). 
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E. X/X/XX 51B Report: 

i.  Bottom of pg. 3 through top of page 5 through first full paragraph  

Counsel objects to this portion of the investigation, a regurgitation of previous 
51A allegations, based upon the best evidence rule, cited above. Counsel asserts 
that should the Court admit this portion into evidence, the Court should admit it 
simply to set the stage for the current allegations, and not for the truth of the 
matters asserted therein. 

ii. page 5 5/14/03 1:15 pm entry paragraph 1 line 11 “. . . he had. . “ 
through “. . .emotion.” 

This portion of the entry is comprised of the investigator’s opinion concerning 
Mr. G and must be struck. Expressions of opinion are not admissible in a public 
record. Adoption of George, 27 Mass. App. Ct. at 274; Adoption of Michel, 28 
Mass. App. Ct. at 267. Further, the investigator has not been qualified as an ex-
pert to render such an opinion. Custody of a Minor, 378 Mass. at 723. Finally, 
this paragraph makes reference to Mr. G’s state of mind. This is speculation and 
must be stricken.  

iii.  Id. at line 14 through line 15,  “. . .Mr. G had no affect. . .” through “. . 
.hospital.”  

This portion of the entry again is comprised of the investigator’s opinion con-
cerning Mr. G and statements by the investigator concerning Mr. G’s state of 
mind. As such, for the reasons cited above, this portion should be struck. 

iv.  page 6 line 12 through line 14,  “Ms. D then stated. . .”  through “all 
night.”  

This portion of the entry is comprised of the investigator’s opinion concerning 
Ms. D and, for the reasons asserted above, should be struck. 

Further, this portion includes a statement from T, one of the children. Hearsay is 
not admissible in public records and this statement must be struck from the re-
port. See Sklar v. Beth Israel Deaconess Med. Center, 59 Mass. App. Ct. at 556; 
Kelly v. O'Neil, 1 Mass. App. Ct. at 318-19.  

v. Investigation Conclusion in its entirety  

Counsel objects to the admission of the Investigation Conclusion for the reasons 
set forth above at paragraph A(iii). 

IV. DEPARTMENT ASSESSMENTS 

2nd Supplement 2012 8–81 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

For any DSS internal assessment that DSS seeks to introduce as an exhibit in 
this trial, 

Mr. G states that it must be stricken in its entirety. The general rule is that “re-
cords of investigations and inquiries conducted … concerning causes and effects 
involving the exercise of judgment and discretion, expressions of opinion, and 
making conclusions are not admissible in evidence as public records."  Julian v. 
Randazzo, 380 Mass. 391, 393 (1980) (quoting Commonwealth v. Slavski, 245 
Mass. 405, 417 (1923)); see also Middlesex Supply, Inc. v. Martin & Sons, 354 
Mass. 373, 374-75 (1968). Similarly, reports from official sources that are pri-
marily evaluative in nature are not admissible. See Mattoon v. City of Pittsfield, 
56 Mass. App. Ct. 124, 135 (2002). Thus, an assessment is admissible for only 
the limited purpose of establishing that the Department did, in fact, conduct an 
assessment of this family at that time. Further, unless there is evidence contained 
therein of the declarant’s qualifications to render such opinions, any statements 
of opinion in an assessment are inadmissible on that basis as well. Custody of a 
Minor, 378 Mass. 712, 723 (1979).  To the extent the DSS assessments contain 
admissible statements of fact, statements of opinion or judgment contained 
therein must nevertheless be stricken. Adoption of George, supra.  

A. Assessment Worksheet Dated X/X/XX: 

ii. page 1 paragraphs 1 through 4 

Counsel objects to and moves to strike the Investigation Conclusion in its en-
tirely based upon the objections set forth above at paragraph IIIA(iii). 

iii. page 6 -7 History of Family of Origin  

Counsel objects to and moves to strike this portion of the Assessment based up-
on the fact that it recites the contents of prior 51A reports and violates the best 
evidence rule. Should the Court overrule this objection, counsel asserts that the 
information in this portion should be admitted solely to set the stage for the cur-
rent allegations. 

iv. page 7 Adult Personal History paragraph 1-3  

Counsel objects to and moves to strike this portion of the Assessment based up-
on the objections set forth above at paragraph IVA(iii). 

v. page 7 Adult Personal History paragraph 4 line 6-7 “When discussing 
this. . .” through “. . .needed to work.”   

Counsel objects to and moves to strike this portion of the Assessment based on 
the fact that it is comprised of the investigator’s opinion concerning Mr. G. This 
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statement must be struck because opinion is not admissible in official records 
and because the investigator has not been qualified as an expert to render such 
an opinion. Further, the investigator is speculating about what is going on in Mr. 
G’s mind. A witness cannot speculate about another person’s state of mind and 
thus the sentence must be struck. See Commonwealth v. Carver, 33 Mass. App. 
Ct. at 383.  

vi. page 11 line 1 “There seems. . .” through “. . .involved agencies.”  

Counsel objects to and moves to strike this line based upon the objections set 
forth above at IVA(v). 

V. SERVICE PLANS 

Mr. G.’s general objection to these exhibits is similar to that for the DSS assess-
ments, as set forth above. For any Service Plan the Department seeks to intro-
duce as an exhibit in this trial, Mr. G states that the entire document must be 
limited to the fact that a plan was developed on that date, and that the parents 
were engaged in services provided through the Department. These documents 
should not be admitted to prove any facts that are in dispute as they are primar-
ily evaluative in nature and reports from official sources that are primarily 
evaluative in nature are not admissible. See Mattoon v. City of Pittsfield, 56 
Mass. App. Ct. at 135.  

Additionally, the “Problem Statements” contained in the Service Plans are not 
admissible, as they are expressions of opinion or judgment that cannot come into 
evidence through a government record. Expressions of opinion, evaluation, or 
judgment contained in a document are not admissible simply by virtue of the 
fact that the document is otherwise admissible under the public record exception 
to the rule against hearsay. Adoption of George, 27 Mass. App. Ct. 265 at 274. 
The inclusion of any particular goal in a Service Plan must be limited in its ad-
missibility to the fact that that was the goal the Department was pursuing, but 
not that that was an appropriate goal, or that the conditions alleged in the Prob-
lem Statement were indeed true.  

VI. FOSTER CARE REVIEWS 

Mr. G reserves his right to file further Motions in Limine concerning the De-
partment’s Foster Care Review Reports. 

VII. RESERVATION 

Mr. G reserves the right to make additional motions in limine objections on any 
additional documents provided to father’s counsel after this date. 
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VIII. CONCLUSION 

Mr. G, through counsel, hereby respectfully requests that this Court exclude the 
above-referenced exhibits to be offered at trial by the Department, or limit their 
admissibility, as argued above. 

Dated: X/X/XX Respectfully submitted, 
MR. G, 
By his attorney 

_____ 
Attorney, BBO No. 
Address 
Phone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by fax and in hand. 

 _____ 
Attorney 
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EXHIBIT 8C—Motion in Limini (#3) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss TOWN JUVENILE COURT 
DOCKET NO. CP 00000000 

___________________________ 
 
 
Care and Protection of 
 
CHILDREN 

 
) 
) 
) 
) 
) 
) 

MOTHER’S MOTION IN LIMINE TO STRIKE, OR LIMIT 
ADMISSIBILITY OF, PORTIONS OF DSS RECORDS 

NOW COMES Mother, mother in the above proceedings (“Mother”), and 
hereby respectfully moves that this Court strike, or limit the admissibility of, 
portions of the DSS records – including but not limited to 51As, 51Bs, Service 
Plans and Foster Care Review reports – to be offered into evidence by DSS. Al-
though DSS has yet to provide other counsel with a formal or final “Exhibit 
List,” Mother’s undersigned counsel presumes, based on past conversations with 
DSS counsel, that the following documents will be offered by DSS into evidence 
at trial. Mother’s undersigned counsel reserves the right to file further motions in 
limine as to any other documents offered by DSS.  

As grounds for this motion, Mother states as follows: 

1. DSS filed a care and protection petition on X/X/XX. 

2. Motions in limine are scheduled to be heard on X/X/XX. Trial is scheduled 
to begin on that day or on X/X/XX. 

DISCUSSION 

51As 

DSS has agreed that all reports of abuse and neglect under G.L. c. 119, § 51A 
shall be not be offered or admitted into evidence. 

51Bs 
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A. 51B dated X/X/XX-X/X/XX (by Iris Investigator) 

1. Page 2, 1st box, 2nd line beginning “Stated that . . .” to end of box. 

This section contains hearsay from Mr. Witness. Hearsay is not admissible in 
official records unless the statements themselves satisfy some other exception to 
the hearsay rule. See Sklar v. Beth Israel Deaconess Med. Center, 59 
Mass. App. Ct. 550, 556 n.8 (2003); Kelly v. O'Neil, 1 Mass. App. Ct. 313, 316-
17 (1973). This is consistent with the general rule that, even when a document 
itself is admissible under an exception to the hearsay rule, hearsay statements 
within that document are not admissible unless they satisfy a hearsay exception 
or they are not being admitted for their truth. See Commonwealth v. Boyer, 58 
Mass. App. Ct. 662, 666-67 (2003); cf. Liacos, Handbook of Massachusetts Evi-
dence §8.11.1 (7th ed. 1999); Wingate v. Emery Air Freight Corp., 385 Mass. 
402, 408 (1982). The section should be struck. 

Moreover, Mr. Witness’s statements are all opinions about his “concerns” and 
his assessment of Mother’s mental health. Opinions are not admissible in official 
records. See Adoption of George, 27 Mass. App. Ct. 265, 270-71 (1989); Adop-
tion of Vidal, 56 Mass. App. Ct. 916, 917 (2002); Custody of Michel, 28 Mass. 
App. Ct. 260 (1990); Adoption of Iris, 43 Mass. App. Ct. 95, 101 (1997). 
“[R]ecords of investigations and inquiries conducted, either voluntarily or pur-
suant to requirement of law, by public officers concerning causes and effects 
involving the exercise of judgment and discretion, expressions of opinion, and 
making conclusions are not admissible in evidence as public records." Julian v. 
Randazzo, 380 Mass. 391, 393 (1980) (citing Commonwealth v. Slavski, 245 
Mass. 405, 417 (1923)); Mattoon v. City of Pittsfield, 56 Mass. App. Ct. 124, 
137 (2002). If such opinions could not come in through the 51B investigator, 
they cannot come in through Mr. Witness who has not been qualified as an ex-
pert. The statement should be struck for that reason as well.  

2. Page 3, 5th paragraph, line 4, beginning “. . . it seemed clear that . . .” to end 
of sentence, and 

3. Page 4, 1st line, from “. . . but she did not . . .” to end of sentence. 

These sentences are speculation from the worker as to what Mother might or 
might not “get,” comprehend or feel. Such speculation is inappropriate, irrele-
vant, and should be struck. 

4. Page 6, “Disposition Comment.” 

This section is speculation or opinion by Ms. Witness as to Mother’s internal 
comprehension of the alleged problem of keeping the apartment clean. Opinions 
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are not admissible in official records. See citations set forth above at paragraph 
1. The statement should be struck. 

B. 51B dated X/X/XX-X/X/XX (by Luz Worker) 

5. Page 3, bottom box continuing to top of next page (statements of Dr. Physi-
cian) 

These statements are hearsay from Dr. Physician. Hearsay is not admissible in 
official records unless the statements themselves satisfy some other exception to 
the hearsay rule. See citations set forth above at paragraph 1. These statements 
do not satisfy any other hearsay exception and should be struck. 

6. Page 6, “Disposition Comment,” line 2 beginning “All three children. . .” 
through end of paragraph. 

This information derives from hearsay; it is merely a parroting back of the hear-
say statements of Dr. Physician’s noted above, and suffers from the same evi-
dentiary infirmities as set forth in the immediately preceding paragraph. 

7.  Same section, line 17, beginning “Neglect . . .” 

This statement is an opinion by the 51B investigator. As such, the statement 
should be struck. 

8. Same section, next paragraph. 

This information about school derives from hearsay; it is merely a parroting 
back of the hearsay statements of Dr. Physician noted above, and suffers from 
the same evidentiary infirmities as set forth in paragraphs 2 and 3 above. 

9. Same section, next sentence beginning “Mo may be . . .” 

These statements are opinions by the 51B investigator, are not admissible in 
official records, and must be struck. 

10. Same section, next sentence. 

While a 51B worker’s observation about home furnishing is a primary fact and 
admissible, the phrase about cleanliness stems from hearsay (heard from Dr. 
Physician, and not based on the worker’s own observations), and is thus not ad-
missible in an official record. Julian, supra, 380 Mass. at 393; Mattoon, supra, 
56 Mass. App. Ct. at 137. 

C.  51B dated X/X/XX (by Ike Investigator) 
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11. Page 1, bottom box, entire box to bottom of page 2.  

These statements are hearsay from Ned Neighbor (1st paragraph), Nick Neighbor 
(2nd paragraph), Nan Neighbor (3rd paragraph), and miscellaneous “reports” of 
Town Heights. The reports are not admissible as business records, because no 
foundation has been laid. Thus, the statements must be struck. 

12. Page 3, last paragraph, from 3rd sentence to end of paragraph. 

This section contains hearsay from Wanda Witness. The statements do not sat-
isfy any hearsay exception and must be struck.  

13. Page 6, top box (Call from Wanda Witness) 

This section contains hearsay from Wanda Witness. They do not satisfy any oth-
er hearsay exception. The entire section should be struck.  

14. Page 8, bottom box (call from Tanya Therapist) 

This section contains hearsay from Tanya Therapist, the children’s therapist. 
They do not satisfy any other hearsay exception. The entire section should be 
struck. 

15. Page 10, “Investigation Conclusion: Dispositional Comment” 

a. 4th paragraph, 1st sentence. This statement is an opinion or evaluation 
by the 51B investigator. This opinion should be struck. 

b. 5th, 7th and 8th paragraphs. These sentences are hearsay. These state-
ments do not satisfy any other hearsay exception. The paragraphs 
should be struck. 

c. Final paragraph. This statement is an opinion or evaluation by the 51B 
investigator. This opinion should be struck. 

D. 51B dated X/X/XX-X/X/XX (by “Hotline Town ERW00”) 

16. This entire 51B should be struck, because the author is unknown. The au-
thor/51B investigator is listed on the document as “Hotline Town ERW59.” 
This renders the entire document unidentified hearsay, and Mother has no 
means by which to rebut any adverse allegations therein. Further, it is not 
usual practice for DSS records to be unidentified. As such, this non-
conforming 51B does not satisfy the requirements of an official record. To 
the extent this Court determines not to strike it in its entirety, Mother states 
the following specific objections. 
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17. Page 3, last full paragraph, beginning “Nurse Nunez . . .” 

This sentence is hearsay. This statement does not satisfy any other hearsay ex-
ception. The paragraph should be struck. 

18. Page 6, 1st full paragraph, entire paragraph. 

This paragraph is hearsay from Wanda Witness. These statements do not satisfy 
any other hearsay exception. The paragraph should be struck. 

19. Page 7, 3rd paragraph, beginning “ERW 59 spoke . . .” 

This paragraph is hearsay from a person identified only as “X. Xavier” offering 
totem-pole hearsay from a “Nurse Nazarene.” These statements do not satisfy 
any other hearsay exception. The paragraph should be struck. 

20. Page 7, last three paragraphs, beginning “Friend stated . . .” and ending “. . . 
returning home.” 

This section contains hearsay from the “Town ERW’s” (not identified further, 
although the author of the 51B is not a “Town ERW” but a “Hotline Town 
ERW”), providing totem-pole hearsay from Friend. The Town ERWs statements 
do not satisfy any hearsay exception, and neither do the Friend’s statements. 

21. Page 15, “Disposition Comment” #2 and #3. 

These sentences are hearsay from unidentified sources. Number 2 is from an 
unidentified “collateral.” Number 3 comes from staff at Town General Hospital. 
Hearsay from any of these sources is not admissible in official records unless the 
statements themselves satisfy some other exception to the hearsay rule. These 
statements do not satisfy any other hearsay exception and must be struck.  

E. 51B dated X/X/XX –X/X/XX (by Inez Investigator) 

22. Mother has no objection to this 51B or its contents. 

F. 51B dated X/X/XX-X/X/XX (by Ilsa Investigator) 

23. Page 1, last two sentences. 

These two sentences are restatements of the 51A’s filed regarding home condi-
tions and schooling. They should be admitted solely to set the stage, see Custody 
of Michel, 28 Mass. App. Ct. 260, 267 (1990); Care and Protection of Inga, 36 
Mass. App. Ct. 660, 662-64 (1994.  
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24. Page 2, bottom box, 2nd line, beginning “Wanda reported . . .” to end of par-
agraph “. . . legitimately sick[,]” and bottom two lines of page, beginning 
“Wanda also indicated . . .” through next page line 8 ending “. . . the sexual 
assault.” 

These statements are hearsay from Wanda Witness, including her totem-pole 
hearsay of statements of Ronda Relative and an unidentified “neighbor” of 
Mother. These statements do not satisfy any hearsay exception. Further, on the 
top of page 3 Wanda Witneess “vouches” for the credibility of this “neighbor,” 
which is plainly inadmissible. See Care and Protection of Rebecca, 419 Mass. 
67, 83 (1994); Adoption of Tina, 45 Mass. App. Ct. 727, 734 n. 12 (1998). The 
statements should be struck.  

25. Page 3, box 2/3 down page, beginning “Call returned to Wanda Witness. 
She indicated that . . .” 

This, too, is hearsay from Wands Witness and should be struck. 

26. Page 3, bottom box, continuing to top of next page. 

This section is hearsay from Dr. Pediatrician. Further, each of these statements 
from Dr. Pediatrician is an opinion about the children’s best interests and Moth-
er’s parenting. Opinions are not admissible in official records. See citations set 
forth above at paragraph 1. If the author of the public record cannot put opinions 
in the record, the sources quoted cannot do so either. 

Finally, opinions should be given solely by those qualified as experts. Dr. Pedia-
trician may be an expert in pediatrics, but is not qualified to give the opinions 
stated here.  

The statements should be struck. 

27. Page 5, “Disposition Comment,” from beginning to line 15 ending “. . . with 
the aunt.” 

This entire section is based on hearsay from two reporters, and from Wanda 
Witness (who in turn was reporting hearsay from an unidentified declarant), not 
the personal observations of Ms. Investigator. These statements do not satisfy 
any hearsay exception and should be struck. 

28. Page 5, “Disposition Comment,” last sentence. 

Ms. Investigator here vouches for the credibility of the two reporters on which 
she bases her opinions. Vouching by one witness as to the credibility of another 

8–90 2nd Supplement 2012 



EVIDENCE IN CARE AND PROTECTION CASES  

is not permissible. See Rebecca, 419 Mass. at 83; Tina, 45 Mass. App. Ct. at 734 
n. 12. The statements should be struck.  

G. 51B dated X/X/XX-X/X/XX (by Isaac Investigator) 

29. Page 1, 1st box beginning “Review of case record . . .” 

This section is hearsay, because it derives from Mr. Investigator’s review of un-
specified DSS records, and should be struck. 

30. Page 2, 2nd box, beginning “Call to Mother’s therapist . . .”  

This section includes statements made by Mother to her therapist, and the con-
tents of those statements. Mother invokes her privilege with respect to any com-
munications made to her therapist under G.L. c. 112, § 129A (psychologist-
patient) and/or G.L. c. 112, §§ 135A and 135B (social worker-client). Ms. Ther-
apist is either licensed or supervised by a psychologist or social worker who is 
licensed. This section should be struck. 

In the event these statements are not privileged, Mother also objects because this 
section is hearsay and should be struck.  

31. Page 3, entire page to next page, ending 2/3 down page 4 (“. . . chew and 
swallow it.”) (interviews of Child1, Child2, and their foster mother) 

Everything said by Child1, Child2 and their foster mother is hearsay. These 
statements do not satisfy any hearsay exception and should be struck. 

32. Page 4, bottom box, to page 5 line 14 ending (“. . . Child1 scream.”) 

This section is hearsay from Friend and must be struck. 

33. Page 5, bottom box, to next page end of box. 

This section is hearsay from Child3. These statements do not satisfy any hearsay 
exception and should be struck.  

34. Page 6, middle box. 

This entire section is hearsay from Rhonda Relative reporting totem-pole hear-
say from Wanda Witness. This section is hearsay from Friend. (While alleged 
statements of Mother to Wanda Witness may, if true, be admissions, the other 
levels of hearsay do not have exceptions so the “admissions” cannot come in.) 
The statements must be struck. 

35. Page 8, last paragraph. 
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The first bullet point is an opinion and judgment by Mr. Investigator. It should 
be struck. 

The next two bullet points are hearsay from the children and from a “collateral.” 
These statements do not satisfy any hearsay exception and should be struck.  

H. 51B dated X/X/XX-X/X/XX (by Icarus Investigator) 

36. Page 3, bottom box, 2nd paragraph. 

This section is hearsay from Nan Neighbor. Moreover, Ms. Neighbor in the sec-
ond line opines as to Mother’s credibility. That is not admissible. See Rebecca, 
419 Mass. at 83; Tina, 45 Mass. App. Ct. at 734 n. 12.  

The statements should be struck. 

I. 51B dated X/X/XX-X/X/XX (by Isabelle Investigator) 

37. Page 4, 3rd box, 1st paragraph. 

This section is hearsay from the younger girls’ foster mother reporting what Nan 
Neighbor allegedly told her. This is hearsay and totem pole hearsay. It should be 
struck. 

38. Page 5, bottom box, from 4th line to end. 

This section is hearsay from Child2’s foster mother reporting what Child2 alleg-
edly told her. This is hearsay and totem pole hearsay, is not admissible, and 
should be struck. 

J. 51B dated X/X/XX-X/X/XX (by Ilana Investigator) 

39. Page 4, line 5 beginning “She stated . . .” to line 19 ending “. . . with a belt.” 

This section is hearsay from Child 4. The statements are not admissions. See 
Adoption of Paula, 420 Mass. 716, 726 n.12 (1995). Moreover, Child4 was four 
years old at the time of the statements; Mother challenges her competence and 
asks to voir dire her in the event she testifies. 

40. Page 5, line 2 beginning “. . . Child3 stated” to line 12 ending “. . . when the 
incident occurred.” 

This section is hearsay from Child3. The statements are not admissions and 
should be struck. See Paula, 420 Mass. at 726 n.12. 
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41. Page 9, line 8 beginning “Child2 stated . . .” to next page, line 12 ending “. . 
. else. She stated ‘no’”. 

This section is hearsay from Child2, not an admission, and must be struck. See 
Paula, 420 Mass. at 726 n.12. 

42. Page 10, line 20 beginning “She stated ‘mom would . . .” to next page, line 
14 ending “. . . somebody’s father in jail[,]” and last nine lines of page.  

These sections are hearsay from Child5, are not admissions, and must be struck.  

43. Page 13, “Disposition Comment” line 3 to end. 

Each of these numbered statements is hearsay from one of the children, is not an 
admission, and must be struck. 

SERVICE PLANS 

1. “Problems Statements.” 

Mother objects to each “Problem Statement” at the beginning of each Service 
Plan. The Problem Statement is a statement of opinion, judgment and conclusion 
as to the “problems” that DSS believes the family has. As such, it is inadmissible 
and should be struck. See Iris, 43 Mass. App. Ct. at 101; George, 27 Mass. App. 
Ct. at 270-71; Vidal, 56 Mass. App. Ct. at 917; Michel, 28 Mass. App. Ct. at 
267; Julian, 380 Mass. at 393; Mattoon, 56 Mass. App. Ct. at 137. 

Alternatively, the “Problem Statement” should be limited to setting the stage, as 
would a 51A. See Custody of Michel, 28 Mass. App. Ct. 260, 267 (1990). It is 
DSS’s assumption of why services are necessary, much as a 51A is a “problem 
statement” of why follow-up DSS investigations are necessary. 

In the event this Court is inclined to consider the “Problem Statement” of each 
Service Plan as substantive proof of facts, Mother reserves the right to file a 
supplemental line-by-line motion in limine to strike and limit portions of each 
“Problem Statement.” 

2. “Goals,” “Outcomes,” “Change Indicators” and “Tasks.” 

Mother argues that each “Goal,” “Outcome,” “Change Indicator” and “Task” on 
the Service Plans should be admitted not as substantive proof that such goals, 
outcomes, changes or tasks were necessary, but solely to show that they are 
DSS’ concepts of what goals, outcomes, changes or tasks were necessary for the 
family. In effect, the items should be treated to set the stage, see Michel, 28 
Mass. App. Ct. at 267, to explain DSS’s provision of services to the family, 
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rather than as substantive proof of the facts alleged or the need for such services. 
In the event this Court is inclined to consider the Service Plan as substantive 
proof of facts, Mother reserves the right to file a supplemental line-by-line mo-
tion in limine to strike and limit portions of each Service Plan. 

Foster Care Review Reports 

Mother objects to the foster care review reports as a whole on the basis that they 
are nothing but evaluative opinion documents based not on the first-hand knowl-
edge and observation of a public officer but on the foster care reviewer’s evalua-
tion and judgmental assessment of the hearsay statements of others. Opinions, 
evaluations and judgment are not admissible in official records. See citations set 
forth above at paragraph 1. Accordingly, the FCR reports should not be admitted 
into evidence. 

Further, the information in the reports all derives from hearsay. Although the 
attendees of the FCR are listed on the cover, it is not clear which attendee pro-
vided any of the information in each report. At each of the FCRs, there were 
between six and nine participants (excluding “reviewers,” “second parties” and 
“volunteers,” which add one to three additional participants), making identifica-
tion of sources impossible. It is not even clear if certain information came from 
an attendee; it might have derived from a document viewed at the FCR, from 
letters provided to the reviewer, or heard directly from an attendee but based on 
hearsay provided to that attendee. 

For example, in the FCR Report dated X/X/XX, 1st paragraph, 4th line, the re-
view states that “[in the foster placements the children’s] needs are reported to 
be well met.” There is no indication who reported as such, or the basis for that 
opinion. As another example, on page 3, 1st full paragraph, line one states that 
“Child2 is reported to be doing very well in care.” It is not clear who reported 
this or the basis for such a statement. 

Hearsay is not admissible in official records unless the statements themselves 
satisfy some other exception to the hearsay rule. See citations set forth above at 
paragraph 1. The statements in the FCR reports do not satisfy any other excep-
tion. Further, the contents of the FCR reports are entirely unattributed hearsay. 
In no part of any of the FCR reports is a declarant identified. Unattributed hear-
say is excluded even from court investigator reports; certainly it should be ex-
cluded from the documents generated by a party. Since every statement in every 
report is unattributed, the entire report should be struck. 

In the event this Court determines that the FCRs should nevertheless be admitted 
as official records, Mother will provide the Court with a line-by-line motion in 
limine addressing each FCR prior to trial. 
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WHEREFORE, Mother hereby requests that this Court: 

(a) strike portions of the 51Bs, Service Plans and Foster 
Care Review reports, or limit the admissibility of 
such records, as set forth above; and 

grant Mother such other and further relief as is just and proper under the circum-
stances. 

Dated: Respectfully submitted, 
MOTHER, 
By her counsel 

_____ 
Attorney, BBO No. 
Address 
Telephone No. 
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Chapter 9 

PRIVILEGE AND 
CONFIDENTIALITY 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
Because child welfare cases typically involve physical and 
mental health concerns, issues of privilege and confidentiality 
are prominent at trial. This chapter analyzes these issues as 
they apply to social workers, psychologists, and psychothera-
pists. The chapter also addresses issues raised by medical, 
educational, and Department of Children and Families (DCF) 
records, as well as application of the marital disqualification. 
Please note that the name of the Department of Social Ser-
vices (DSS) was changed to the Department of Children and 
Families (DCF) in 2008. Both designations may appear in this 
chapter; they are interchangeable. 

§ 9.1 INTRODUCTION 
Unlike many other types of litigation, in cases involving parental fitness and the 
safety of children, almost every personal detail about the parties is placed under 
a microscope. Intensely private information is written up in reports, testified to 
in court, and discussed in foster care reviews and other meetings at which the 
parents or children may be present. Although this practice quickly becomes rou-
tine for the attorneys and other professionals involved in these cases, many parents 
and children experience an overwhelming loss of privacy and dignity. 

There are some rules that restrict the disclosure and use of certain types of con-
fidential information, even in these proceedings. However, attorneys for parents 
and children must take affirmative steps to protect their clients’ privacy rights. 
Some rules are not self-executing, and a person must affirmatively assert his or 
her rights to prevent the disclosure of protected information. See Commonwealth 
v. Oliveira, 438 Mass. 325, 331–32 (2002). In addition, holders of confidential 
information are not always familiar with the laws and may improperly release 
protected information. Even those directly involved in the case, such as DSS social 
workers, probation officers, or guardians ad litem, may be unfamiliar with all the 
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nuances of the law and may improperly disclose or seek access to confidential 
information. 

Counsel must be on the lookout for potential violations from a multitude of sources. 
A court investigator may attempt to access confidential mental health records. A 
client’s therapist may talk to the DSS social worker without a proper release. The 
Department of Social Services may disclose confidential information to school offi-
cials. Even an expert hired by counsel to assist in the case might improperly reveal 
confidential information to other parties if not properly advised by counsel. 

Counsel must vigorously protect the client’s confidentiality rights from the mo-
ment the case begins. See CAFL Trial Perf. Std. 1.8. Vigilance is necessary for 
two reasons: to prevent disclosure of information that may be harmful to the 
client’s position in the litigation, and to protect the client’s privacy interests. 

What information is disclosed to DSS and others can shape the entire case. Even 
if privileged information ultimately is excluded from evidence at trial, its disclo-
sure early on in the case may significantly impact the result. Confidential infor-
mation about a client’s mental illness or substance use may affect how DSS 
views the client, which services they offer, or DSS’s goal for the child. It may 
affect the position taken by the child’s attorney or the recommendations made by 
the court investigator. It likely will impact any settlement discussions. 

In addition, the underlying purpose of the rules of privilege and confidentiality, to 
protect an individual’s interest in keeping certain information private, is an important 
goal independent of the effect of disclosure on the litigation. A confidential, trusting 
relationship with a therapist is essential for successful treatment. See Jaffee v. Red-
mond, 518 U.S. 1, 10–11 (1996); Commonwealth v. Collett, 387 Mass. 424, 427–28 
(1982). Without assurances of confidentiality, individuals in need of treatment will 
be reluctant to seek professional help. See Commonwealth v. Collett, 387 Mass. at 
427–28. Confidentiality may also protect a client from embarrassment, ridicule, or 
discrimination. See Jaffe v. Redmond, 518 U.S. at 10–11; see also “Confidentiality of 
Mental Health Information: Ethical, Legal and Policy Issues” in Mental Health: A 
Report of the Surgeon General (Dec. 1999), available online at http://
www.surgeongeneral.gov/library/mentalhealth/pdfs/c7.pdf. For example, a parent 
client may not wish others to know about his or her HIV status or a childhood his-
tory of sexual abuse. A child client may not want his or her parents to know what he 
or she told her therapist or for school officials to know the reason why the child 
was placed in care. Many children feel stigmatized simply by having others know 
they are foster children. 

While zealously guarding the client’s own privacy, counsel will be seeking ac-
cess to confidential information about other parties to the case, or even non-
parties, such as foster or preadoptive parents. Child’s counsel may wish to re-
view a parent’s substance abuse treatment records, or parent’s counsel might 
want to subpoena the child’s therapist. Counsel must be familiar with the rules 
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governing privilege and confidentiality as well as the procedures for accessing 
information. 

§ 9.2 DISTINGUISHING CONFIDENTIALITY, 
PRIVILEGE, AND DISQUALIFICATION 

The law of privilege and confidentiality is composed of a myriad of statutes, 
regulations, and case law, both state and federal. Testimonial privileges permit a 
person to refuse to testify and to prevent others from testifying about particular 
matters. Testimonial privileges may also prevent the admission in evidence of 
privileged information contained in documents. For example, under G.L. c. 233, 
§ 20B, a patient may prevent his or her psychotherapist from testifying to their 
confidential communications relating to diagnosis or treatment. 

In contrast, the laws governing confidentiality regulate the conduct of the hold-
ers of protected information. These rules prohibit treatment providers and others 
from disclosing certain information without the person’s consent. For example, 
there are rules prohibiting a social worker or psychologist from disclosing con-
fidential information regarding their patients. See G.L. c. 112, §§ 129A, 135A. 
Other rules govern the release of school records and DSS records. 

A disqualification bars a witness from testifying if any party objects to the testi-
mony. Unlike a testimonial privilege, it cannot be waived by the persons it is 
intended to protect. For example, the marital disqualification bars a person from 
testifying to a private conversation with his or her spouse. See G.L. c. 233, § 20. 
Even if both the husband and wife want the conversation admitted in evidence, 
DSS or the child can object to the testimony. See Gallagher v. Goldstein, 402 
Mass. 457, 460–61 (1988). 

§ 9.3 FRAMEWORK FOR ANALYZING 
RULES GOVERNING CONFIDENTIAL 
COMMUNICATIONS WITH 
TREATMENT PROVIDERS 

There are numerous state and federal laws protecting communications with 
treatment providers. A full discussion of each is beyond the scope of this chap-
ter. The most common statutes, those governing communications with social 
workers and psychotherapists, are discussed in great detail. However, others are 
given only a cursory treatment. In considering whether particular information 
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held by a treatment provider may be disclosed to the court or others involved in 
the case, it may be helpful to consider the questions below. 

• Does the professional satisfy the statutory definition? Many of 
the statutes require that the treatment provider satisfy very spe-
cific definitions. For example, to receive protection under 
G.L. c. 233, § 20J, the sexual assault counselor statute, the client 
must have communicated with a person working in a rape crisis 
center who has participated in at least thirty-five hours of training 
and receives supervision from a licensed social worker, nurse, 
psychiatrist, psychologist, or psychotherapist. If a client’s treat-
ment provider does not satisfy a particular statutory definition, 
counsel should determine whether the provider falls under another 
statute. Alternatively, if a treatment provider falls under more than 
one statute, counsel should determine which statute provides the 
most protection. For example, a parent may receive substance 
abuse treatment services from a licensed social worker. The fed-
eral statute governing the confidentiality of substance abuse 
treatment records protects a much larger class of information than 
the social worker privilege statute. 

• Did a professional relationship exist between the client and 
the person who received the communication? Many of the stat-
utes specify that a professional relationship be established be-
tween the client and the treatment provider. For example, the so-
cial worker privilege and confidentiality provisions require the es-
tablishment of a “social worker-client relationship.” See G.L. c. 
112, § 135. Oftentimes, this will be obvious, as in the case of a 
client engaged in ongoing treatment with an individual provider. 
However, there may be situations where the existence of a rela-
tionship is not so clear. 

• Is the particular information at issue covered by the statute? 
The scope of information protected by the statutes varies consid-
erably. For example, the psychotherapist privilege statute protects 
only confidential communications related to the diagnosis or 
treatment of the client’s mental or emotional condition. See 
G.L. c. 233, § 20B. The fact or date of treatment is not privileged. 
See Commonwealth v. Clancy, 402 Mass. 664, 667 (1988). In con-
trast, federal law governing the confidentiality of substance abuse 
treatment records prohibits the disclosure of any information 
about the patient, including the fact that the person received 
treatment. See 42 U.S.C. § 290dd-2; 42 C.F.R. § 2.11. 
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• Is the information confidential? There may be situations where 
a communication between the client and a treatment provider is 
not confidential. For example, others may have been present at 
the time certain statements were made. Alternatively, the client 
may have been advised at the outset that the communications 
were not confidential, for example, if participating in a court-
ordered evaluation. 

• Has the client waived the privilege? A client can waive a privi-
lege intentionally or inadvertently. A client may have signed a re-
lease, or counsel may have failed to object to admission of privi-
leged information. A client may also waive the privilege by agree-
ing to participate in a court-ordered evaluation after receiving 
proper warnings. See Commonwealth v. Lamb, 365 Mass. 265, 
268–70 (1974). 

• Is there an exception that applies to the situation? Some stat-
utes contain so many exceptions they seem to swallow the rule, 
whereas others have only very limited exceptions. It is critical to 
determine whether any of the exceptions apply in the case. In 
some circumstances, the therapist must inform the client in advance 
of the exception in order for it to apply. 

§ 9.4 SOCIAL WORKERS, PSYCHOTHERAPISTS, 
AND PSYCHOLOGISTS 

Most frequently in state intervention cases, issues will arise concerning a parent 
or child’s communications with a social worker, psychologist, or psychothera-
pist. For social workers, the relevant statutes are G.L. c. 112, §§ 135, 135A, and 
135B. Section 135 contains the relevant definitions; Section 135A contains the 
confidentiality provisions; Section 135B governs testimonial privilege. General 
Laws c. 112, § 129A governs the confidentiality of communications between a 
licensed psychologist and patient; G.L. c. 233, § 20B creates a testimonial privi-
lege for a patient’s communications with a psychotherapist. The statutes contain 
very similar requirements and exceptions, although some notable differences exist. 

§ 9.4.1 The Confidentiality Statutes 

Subject to certain enumerated exceptions, all communications between a social 
worker or psychologist and the client are confidential. See G.L. c. 112, §§ 129A, 
135A. The social worker statute defines communications as “conversations, 
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correspondence, actions and occurrences regardless of the client’s awareness of 
such” and “any records, memoranda or notes of the foregoing.” See G.L. c. 112, 
§ 135. The psychologist confidentiality statute does not define communications. 
See G.L. c. 112, § 129A. However, G.L. c. 233, § 20B, governing the psycho-
therapist privilege, contains a definition of communications very similar to the 
one in the social worker statute. 

The prohibition on disclosure extends to “any information acquired or revealed 
in the course of or in connection with the performance of” the social worker’s or 
psychologist’s professional services. Although no appellate case has addressed 
this issue, a straightforward reading should prohibit disclosure of information 
that the treatment provider obtained from third parties, including family mem-
bers or other service providers. It also should protect the confidentiality of ob-
servations made by the social worker or psychiatrist in the course of providing 
services. Compare Allen v. Holyoke Hospital, 398 Mass. 372, 378 (1986) (hold-
ing that an earlier version of the social worker privilege statute did not apply to a 
social worker’s observations of a parent’s home because the statute limited the 
privilege to communications from a person). 

In addition, the social worker and psychologist confidentiality protections apply 
to “the fact, circumstances, findings or records” of the treatment. G.L. c. 112, 
§§ 129A, 135A. Compare Commonwealth v. Clancy, 402 Mass. 664, 667 (1988) 
(the psychotherapist privilege statute does not protect the fact of a hospital ad-
mission, the dates of hospitalization, or even the purpose of the admission if the 
purpose does not implicate communications between the patient and the psycho-
therapist). 

The prohibition on release of confidential information contained in G.L. c. 112, 
§§ 129A and 135A extends to any “colleague, agent or employee” of the psy-
chologist or social worker, “whether professional, clerical, academic or thera-
peutic.” Thus, if in the course of the social worker or psychologist’s work, he or 
she consults with a colleague or if a secretary has access to confidential informa-
tion, that third person is equally bound to keep the information confidential. 

The social worker and the psychologist must inform the client of the confidential 
nature of the relationship and the limitations to confidentiality. Confidentiality 
may, of course, be waived by the client. In addition, the statutes contain a number 
of exceptions, some of which are particular to child welfare cases. 

§ 9.4.2 Testimonial Privileges 

The psychotherapist privilege statute provides that in any judicial or administrative 
proceeding, a patient may refuse to disclose and prevent a witness from disclosing 
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confidential communications made between the patient and the psychotherapist 
related to the diagnosis or treatment of the patient’s mental or emotional condi-
tion. See G.L. c. 233, § 20B. The statute creates an evidentiary privilege, it “does 
not mandate confidentiality, or prohibit disclosure, in other settings.” Common-
wealth v. Brandwein, 435 Mass. 623, 628 (2002). The social worker privilege 
statute contains almost identical language. See G.L. c. 112, § 135B. As with the 
confidentiality statutes, the social worker and psychotherapist privileges contain 
numerous exceptions, which are discussed below. 

The privilege belongs to the patient and the patient must affirmatively exercise 
his or her privilege to prevent the admission into evidence of information pro-
tected under the statutes. See Commonwealth v. Oliveira, 438 Mass. 325, 331–32 
(2002). A party asserting a privilege has the burden of establishing that it applies. 
See Board of Registration in Med. v. Hallmark Health Corp., 454 Mass. 498, 
510 (2009); Miller v. Milton Hosp. & Medical Ctr., 54 Mass. App. Ct. 495, 
498-99 (2002). If asserting a privilege with respect to records, the party and his 
or her counsel may be required to designate those portions of the record that 
they believe are privileged. P.W. v. M.S., 67 Mass. App. Ct. 779, 787 (2006). 

Once a party asserts a privilege, the judge must conduct an in camera review. 
P.W. v. M.S., 67 Mass. App. Ct. at 787. Neither the parties nor counsel should be 
present during the in camera review. Commonwealth v. Collett, 387 Mass. 424, 
436–39 (1982). If a factual question arises the judge may request assistance 
from counsel “but must do so without revealing the content of the confidential 
communications.” Commonwealth v. Collett, 387 Mass. at 439. The record of 
the hearing should be sealed. Commonwealth v. Collett, 387 Mass. at 439. If the 
judge denies or limits disclosure, the party seeking the information may request 
that the material be identified so that if the case is appealed it can be sealed and 
transmitted to the Appeals Court. Commonwealth v. Collett, 387 Mass. at 436. 

The task of reviewing the records and determining what portions, if any, fall 
within the privilege is the responsibility of the judge. P.W. v. M.S., 67 Mass. App. 
Ct. 779, 785–87 (2006). The judge may not delegate this responsibility to a 
guardian ad litem. P.W. v. M.S., 67 Mass. App. Ct. at 785. If the records are par-
ticularly voluminous, the judge may appoint a special master or a separate 
guardian ad litem to assist the judge, but the final decision must be made by the 
judge. P.W. v. M.S., 67 Mass. App. Ct. at 787 & n.10. Both statutes require that 
upon exercise of a privilege, the judge “shall instruct the jury that no adverse 
inference may be drawn therefrom.” G.L. c. 112, § 135B; G.L. c. 233, § 20B. 
Although the statutes make no mention of bench trials, a party should receive no 
less protection if his or her case is tried before a judge than if it is decided by a 
jury. Thus, counsel should argue that the judge in a child welfare case may not 
draw a negative inference from a parent or child’s exercise of a privilege, includ-
ing if the parent or child refuses to sign a release or to participate in an evaluation. 
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Unlike the confidentiality statutes, which protect all information acquired by the 
therapist during the course of treatment, the social worker and psychotherapist 
privilege statutes apply only to confidential communications between the thera-
pist and patient. Communications are defined as “conversations, correspon-
dence, actions and occurrences regardless of the client’s awareness of such,” and 
“any records, memoranda or notes of the foregoing.” G.L. c. 112, § 135; 
G.L. c. 233, § 20B. Observations that do not otherwise fall within the definition 
of communications (i.e., that are not “actions” or “occurrences”) are not privi-
leged. See Allen v. Holyoke Hospital, 398 Mass. 372, 378 (1986). The privilege 
statutes also do not protect the fact, dates, or purpose of treatment. See Com-
monwealth v. Clancy, 402 Mass. 664, 667 (1988). Nor does it protect pharmacy 
records indicating the names and dosages of medication prescribed by a psycho-
therapist. Commonwealth v. Reynolds, 67 Mass. App. Ct. 215, 223 (2006). 

Several cases have discussed whether a diagnosis is privileged. In DYS v. a Ju-
venile, the Supreme Judicial Court held that a psychotherapist’s diagnosis of a 
patient is privileged if based, even in part, on conversations with the patient. 
DYS v. a Juvenile, 398 Mass. 516, 526 (1986). See also Commonwealth v. Sea-
brooks, 433 Mass. 439, 448 n.8 (2001) (citing DYS v. a Juvenile, 398 Mass. at 
526) (“privilege applies where doctor testifies to diagnosis based on interviews 
with accused, even if doctor reveals no specific communications”). Similarly, in 
Commonwealth v. Clancy, the Supreme Judicial Court suggested that if the pur-
pose of a psychiatric admission requires disclosure of the diagnosis, the purpose 
would be privileged. Commonwealth v. Clancy, 402 Mass. 664, 667 (1988). 
However, if a diagnosis or other opinion is based solely on objective indicia and 
not on any confidential communications, the privilege would not apply. See 
Adoption of Seth, 29 Mass. App. Ct. 343, 353 (1990) (citing Adoption of Abigail, 
23 Mass. App. Ct. 191, 198–99 (1986)). If the basis for the diagnosis is not ap-
parent from the record, counsel should request a voir dire. See Adoption of Seth, 
29 Mass. App. Ct. at 353 (citing DYS v. a Juvenile, 398 Mass. at 532). 

Most recently, in Adoption of Saul, the Appeals Court held that a diagnosis is 
privileged only if the diagnosis “conveys” or “reveals” a confidential patient 
communication. Adoption of Saul, 60 Mass. App. Ct. 546, 551–53 & nn.7, 8, 
(2004). This decision appears to conflict with the Supreme Judicial Court’s hold-
ing in DYS v. a Juvenile, that a diagnosis is privileged if it is “based” on confi-
dential communications. Counsel for a parent or child seeking to exclude a di-
agnosis on privilege grounds may also argue that Saul conflicts with another 
holding found in DYS v. a Juvenile. Specifically, the Supreme Judicial Court in 
that case held that an expert opinion must be based on facts or data that are in-
dependently admissible. DYS v. a Juvenile, 398 Mass. 516, 531 (1986). If a psy-
chiatric diagnosis is based, even in part, on privileged (and thus inadmissible) 
communications, the diagnosis is not permissible expert opinion. 
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Practice Note 
The social worker and psychologist confidentiality statutes protect a 
much larger class of information than the privilege statutes do (i.e., 
any information acquired in connection with the treatment). How-
ever, it is unclear what relevance these broader confidentiality stat-
utes have in state intervention cases. Clearly, if a dispute arises 
over the admission of evidence, the court will look to the more nar-
row privilege statutes. But what about a party’s access to informa-
tion prior to trial? If counsel is advising the client’s therapist not to 
talk to the court investigator, counsel should make reference to the 
therapist’s obligations under the confidentiality statute. But if counsel 
files a motion for a protective order to prevent the court investigator 
from talking to the therapist, which statute—confidentiality or privi-
lege—should the court look to? What if child’s counsel subpoenas 
the parent’s treatment records? Should the court review the docu-
ments in camera to identify the portions that contain the client’s 
“confidential communications” and therefore fall within the privilege, 
or should the court look to the broader protections of the confidenti-
ality statutes? In criminal cases, where a defendant is seeking ac-
cess to an alleged victim’s mental health records, the court looks to 
 

(Text continues on p. 9–9.) 
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the privilege statutes. But in state intervention cases, information is 
sought not solely to prepare for trial, but to make decisions concern-
ing the client’s position, which services a parent or child needs, 
permanency goals, etc. There is no case law on this issue. Where it 
benefits the client’s interests, counsel may try to persuade the court 
to rely on the broader confidentiality statutes when determining 
what, if any, information should be disclosed to others involved in 
the case. 

§ 9.4.3 Social Workers, Psychologists, 
and Psychotherapists Defined 

(a) Social Workers 

The social worker confidentiality and privilege statutes apply only to licensed 
social workers or social workers employed by a state, county, or municipal gov-
ernment agency. G.L. c. 112, §§ 135A, 135B. Thus, social workers employed by 
public agencies, including DSS, need not be licensed. The protection is not lim-
ited to persons with the job title of a social worker; rather, the question is 
whether the individual is performing social work services. See Bernard v. Com-
monwealth, 424 Mass. 32, 33–36 (1996). For example, in Bernard, the Supreme 
Judicial Court held that the social worker privilege applied to communications 
with a state trooper working as a peer counselor through the state police’s em-
ployee assistance unit. Bernard v. Commonwealth, 424 Mass. at 33–36. How-
ever, if the social worker is employed by a private agency or is in private prac-
tice, counsel must determine whether the social worker holds the appropriate 
license. Four types of licenses are available: licensed independent clinical social 
worker (LICSW); licensed certified social worker (LCSW); licensed social 
worker (LSW); and licensed social work associate (LSWA). G.L. c. 112, § 131. 

Practice Note 
The Bernard case may be useful to prevent disclosure of a child or 
parent’s communications with a public school counselor, who is nei-
ther a licensed social worker nor a licensed psychologist. Counsel 
should argue that as long as the counselor is performing social work 
services, the social worker privilege statute should apply. See 
G.L. c. 112, § 130 (defining the duties of a social worker). 
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(b) Psychologists and Psychotherapists 

Unlike the social worker statute, the confidentiality and privilege provisions for 
psychologists and psychotherapists are contained in two different statutes with 
different definitions. General Laws c. 112, § 129A, the confidentiality statute, 
applies to communications between a patient and a licensed psychologist or an 
individual who is enrolled in or has graduated from a doctoral program in psy-
chology and is working under the supervision of a licensed psychologist. In con-
trast, the testimonial privilege found in G.L. c. 233, § 20B is broader, applying to 
psychiatrists, licensed psychologists, students or graduates of doctoral psychol-
ogy programs working under the supervision of a licensed psychologist and psy-
chiatric nurses. 

Practice Note 
Counsel can easily check a treatment provider’s license. The Mas-
sachusetts Division of Professional Licensure maintains information 
on its Web site about all licensed social workers, psychologists, and 
nurses in the state. See http://www.mass.gov/dpl/boards. 

The Massachusetts Board of Registration in Medicine has informa-
tion about all physicians, including psychiatrists, on its Web site at 
http://www.massmedboard.org. Other states may maintain similar 
Web sites or may provide information to the public over the phone. 

Many children and parents may receive therapeutic services from professionals 
who do not satisfy the statutory definitions discussed above. The Supreme Judi-
cial Court has refused to extend the privilege to providers not expressly covered 
by the statutes. See, e.g., Commonwealth v. Rosenberg, 410 Mass. 347, 354 
(1991). However, the Supreme Judicial Court has suggested that the privilege 
might apply to communications with an unlicensed therapist who is acting as an 
“agent” of a licensed psychotherapist, but only if the patient also has a confiden-
tial relationship with the licensed psychotherapist. Commonwealth v. Rosenberg, 
410 Mass. at 354. If a treatment provider does not fall under one of these stat-
utes, counsel should consider whether other statutes might apply, such as those 
governing domestic violence counselors or substance abuse treatment providers. 

§ 9.4.4 Existence of a Therapeutic Relationship 

To benefit from the statutory protections, the state intervention client must have 
established a therapeutic relationship with the social worker or psychologist, i.e., 
he or she must be a “client” of the social worker or a “patient” of the psycho-
therapist. General Laws c. 112, § 135 simply defines a “client” as someone with 
whom the social worker has established a “social worker-client relationship.” 
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General Laws c. 233, § 20B defines “patient” as “a person who, during the 
course of diagnosis or treatment, communicates with a psychotherapist[.]” Of-
tentimes, the existence of a therapeutic relationship is obvious, such as if the 
client meets regularly with a therapist for treatment. However, the relationship 
may be less evident in other situations. For example, in Commonwealth v. Ber-
rio, 407 Mass. 37, 43 (1990), the Supreme Judicial Court suggested in dicta that 
a defendant who communicated with a psychiatrist to minimize the impact of 
criminal charges was not engaged in treatment with a psychotherapist. In an-
other case, the court held the privilege applied to a mother’s forty-five–minute 
interview with a psychiatrist in the hospital concerning her critically ill child. 
See Robinson v. Commonwealth, 399 Mass. 131, 133 (1987). 

§ 9.4.5 Exceptions to the Social Worker 
and Psychotherapist Confidentiality 
and Privilege Statutes 

The statutes list many exceptions and most are identical in all four statutes, al-
though there are some important differences. Note that many of the exceptions 
are described only in the two privilege statutes, but the confidentiality statutes 
contain a “catch-all” provision to import all the exceptions from the privilege 
statutes into the confidentiality statutes. See G.L. c. 112, §§ 135A(a), 129A(a). 
The relevant exceptions are discussed below. See Exhibit 9A, included at the 
end of the chapter, for a summary of the exceptions. 

(a) Consent/Waiver 

A social worker or psychologist may disclose confidential information upon the 
“express, written consent” of the client or if the client is incompetent, with the 
consent of a guardian ad litem. See G.L. c. 112, §§ 135A(b), 129A(b). The social 
worker statute provides that in the case of marital or family therapy, the consent 
of each adult patient is required. See G.L. c. 112, § 135A(i). Although the psy-
chologist confidentiality statute does not address marital and family therapy, the 
statute clearly requires the consent of each patient. The form of the written con-
sent must comply with the requirements for release of health information under 
the federal HIPAA law. See 45 C.F.R. § 164.508. See discussion of HIPAA, below. 

The social worker and psychotherapist privilege statutes provide that a patient or 
client “shall have the privilege of refusing to disclose and of preventing a wit-
ness from disclosing” confidential information. See G.L. c. 112, § 135B; G.L. 
c. 233, § 20B. This privilege must be affirmatively exercised or it is waived. See 
Commonwealth v. Oliveira, 438 Mass. 325, 331–32 (2002). Absent the client or 
patient’s express assertion of the privilege, there is nothing barring the social 
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worker or psychotherapist from testifying. Commonwealth v. Oliveira, 438 
Mass. at 331–32. In contrast, other statutes, such as the sexual assault counselor-
victim privilege statute, are self-executing, meaning that the counselor may not 
testify without prior consent from the victim. Commonwealth v. Oliveira, 438 
Mass. at 331 n.7 (citing G.L. c. 233, § 20J). 

In care and protection and termination of parental rights cases, a parent cannot 
assert or waive the child’s privilege because the parent and child may have con-
flicting interests. See Adoption of Diane, 400 Mass. 196, 201–02 (1990). Com-
monly, a guardian ad litem is appointed to determine whether the child’s privi-
lege should be waived. See G.L. c. 112, § 135B; G.L. c. 233, § 20B; R.D. v. A.H., 
454 Mass. 706, 709 (2009); Adoption of Diane, 400 Mass. at 201–02 n.4. See 
discussion regarding waiver of child’s privilege, below. 

Less clear is who may consent to the release of the child’s privileged informa-
tion in a CHINS case. If the parent initiated the CHINS petition, the parent and 
child are technically adversaries, and counsel may argue under Diane that the 
parent cannot waive the child’s privilege. In other CHINS cases, counsel may 
argue that given the particular facts of the case, the parent and child have conflict-
ing positions and, therefore, only the child should be able to waive the privilege. 
For example, a clear conflict exists in a truancy case where the parent supports 
placement with DSS and the child wants to stay home. 

Oftentimes, DSS will ask a parent to sign releases so it can speak with current 
service providers about the parent’s cooperation and progress in treatment. The 
Supreme Judicial Court has suggested that such acquiescence by the parent 
should not constitute “an irrevocable relinquishment of the privilege to prevent” 
the therapist’s testimony at trial. See Commonwealth v. Berrio, 407 Mass. 37, 43 
(1990); see also Adoption of Carla, 416 Mass. 510, 515–16 n.5 (1993). Simi-
larly, parent’s counsel may argue that notes in DSS records referring to that 
privileged information should be stricken. However, a safer course would be for 
the parent to sign a limited release that expressly reserves the right to assert the 
privilege at trial. 

The decision by a client to consent to the release of confidential information or 
waive a privilege is a complex one and is discussed later in the chapter. 

A client or counsel may inadvertently waive the client’s privilege. Failure to object 
to the admission of privileged information at trial constitutes a waiver. See, e.g., 
Adoption of Abigail, 23 Mass. App. Ct. 191, 198–99 (1986). In addition, a party’s 
introduction of some privileged communications may constitute a waiver of simi-
lar privileged material. See Commonwealth v. Pelosi, 441 Mass. 257, 263 n.8 
(2004); Care and Protection of Bruce, 44 Mass. App. Ct. 758, 764–65 (1998). 
However, a patient does not waive his or her privilege by testifying to facts or 
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events that may also have been the subject of privileged communications, includ-
ing the fact of the patient’s participation in mental health treatment and/or hospi-
talizations. See Commonwealth v. Clancy, 402 Mass. 664, 667–69 (1988). Thus, a 
witness may testify that he or she participated in counseling or received inpatient 
treatment without waiving the privilege with respect to his or her communications 
with the treatment provider. Commonwealth v. Clancy, 402 Mass. at 667–69. 

Practice Note 
Some judges take the position that if privileged information is im-
properly disclosed, the “confidentiality has been breached” and the 
privilege no longer applies. For example, if the court investigator 
talks to the mother’s therapist without a release and writes up the 
conversation in the court investigator report, a judge may decide that 
the information is no longer “confidential” and deny a motion to strike 
that portion of the report. Counsel faced with this situation should 
argue that there is no case law to support this position. Absent a 
waiver by the client, the privilege should stand. See, e.g., In re 
Laura L., 54 Mass. App. Ct. 853, 861 (2002). Even when confidenti-
ality is lawfully breached, a party may still assert his or her privilege 
and prevent a witness from testifying to privileged information. See 
In re Grand Jury Investigation, 453 Mass. 453, 458-59 (2009); Pur-
cell v. Dist. Atty. for the Suffolk Dist., 424 Mass. 109, 111–16 (1997). 
In both In re Grand Jury Investigation and Purcell, attorneys properly 
disclosed to the police their clients’ threats to commit crimes, but 
their conversations with their clients were nevertheless protected 
under the attorney-client privilege. In re Grand Jury Investigation, 
453 Mass. at 458-59; Purcell v. Dist. Atty. for the Suffolk Dist., 424 
Mass. at 111–16. As the Supreme Judicial Court stated in Purcell: 
“[t]he fact that the disciplinary code permitted Purcell to make the 
disclosure tells us nothing about the admissibility of the information 
that Purcell disclosed.” Purcell v. Dist. Atty. for the Suffolk Dist., 424 
Mass. at 111 (citations omitted). 

(b) 51A Reports 

Although not contained in the confidentiality and privilege statutes themselves, 
the child abuse reporting statute requires social workers and psychotherapists to 
report suspected abuse or neglect of a child even if the information came from 
confidential communications with the client. See G.L. c. 119, § 51A(j). 
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(c) 51B Investigations 

Information acquired by the DSS social worker in the course of investigating a 
report of child abuse under G.L. c. 119, § 51B is not confidential and may be dis-
closed in judicial and administrative proceedings. See G.L. c. 112, §§ 135A(a), 
135B(f). For example, if the 51B worker interviews a parent or child as part of the 
investigation, the statements made to the social worker are not confidential. There 
is no express requirement that the client be warned in advance of this particular 
exception. Indeed, in Commonwealth v. Morais, the Supreme Judicial Court held 
that because the social worker privilege did not apply to the 51B investigator, no 
such warning was required. Commonwealth v. Morais, 431 Mass. 380, 382–84 
(2000). However, the Department’s regulations require that in nonemergency in-
vestigations, the parent must be given notice that any information he or she pro-
vides may be used in subsequent court proceedings. Commonwealth v. Morais, 
431 Mass. at 382 n.3 (citing 110 C.M.R. § 4.27(5)). 

In addition, G.L. c. 119, § 51B(m) requires mandated reporters to “answer ques-
tions and provide information posed by the department relating to” a 51B inves-
tigation. This exception applies to all professionals who fall under the category 
of mandated reporters under G.L. c. 119, § 21, even if they did not file the 51A 
report in the case. The information provided by the mandated reporter is admis-
sible in any civil proceeding concerning abuse or neglect of a child and placement 
or custody of a child. 

(d) To Initiate a State Intervention Case and Give Testimony 
“In Connection Therewith” 

The social worker confidentiality and privilege statutes permit disclosure of con-
fidential communications to “initiate” a care and protection, § 23(C), or termina-
tion petition and “to give testimony in connection therewith.” G.L. c. 112, 
§§ 135A(e), 135B(e). This exception applies to any DSS social worker on the 
case, regardless of whether he or she actually filed the petition. See Pet. of the 
Dep’t of Soc. Servs. to Dispense with Consent to Adoption, 397 Mass. 659, 662–63 
(1986). It also includes DSS social workers who may have worked with the family 
long before initiation of the proceedings. Pet. of the Dep’t of Soc. Servs. to Dis-
pense with Consent to Adoption, 397 Mass. at 662–63. 

This exception applies not just to the initial hearing, but to all proceedings in-
cluding the trial. See Adoption of Diane, 400 Mass. 196, 199 (1987). Indeed, the 
Supreme Judicial Court has held that “there is no social worker privilege” in 
termination or care and protection proceedings. Adoption of Diane, 400 Mass. at 
199; Commonwealth v. Collett, 387 Mass. 424, 433–34 (1982). Thus, neither 
parent nor child has a confidential relationship with social workers employed by 
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DSS, at least with respect to any proceeding up to and through a hearing on the 
merits. Whether a child who remains in DSS custody posttrial has a confidential 
relationship with his or her DSS social worker is unclear. 

Although this exception does not specifically require that the client be notified 
of it, the first paragraph of G.L. c. 112, § 135A imposes a general requirement on 
social workers, upon initiation of the relationship, to inform the client of the 
limits to confidentiality set forth in the statute. See also 110 C.M.R. § 4.27(5) 
(requiring notice in nonemergency investigations). If a client was not provided 
notice, counsel might try to argue that the exception should not apply and that 
the social worker’s testimony should be excluded. However, a party seeking to 
admit the testimony can point to other exceptions that contain an express notice 
requirement, i.e., G.L. c. 112, § 135B(g); G.L. c. 233, § 20B(e), and, therefore, 
counsel may argue that one should not be read into this exception. In addition, 
counsel may argue that following the reasoning of Commonwealth v. Morais, 
431 Mass. 380, 382 n.3 (2000) (citing 110 C.M.R. § 4.27(5)), no notice require-
ment should be read into the statute because the privilege does not apply to DSS 
social workers in these cases. See Adoption of Diane, 400 Mass. 196, 199 (1987). 

Practice Note 
Presumably, the exception “to initiate a proceeding and give testimony 
in connection therewith” applies only to social workers employed by 
DSS or another petitioning agency, and not to other social workers 
with whom a parent or child might have a therapeutic relationship. 
Support for this can be found in Adoption of Kirk, in which the Ap-
peals Court applied this exception to the DSS social workers, but 
analyzed the admission of testimony from a social worker employed 
by the Veteran’s Administration under another exception. Adoption 
of Kirk, 35 Mass. App. Ct. 533, 538–39 (1993). In addition, applying 
this exception to all social workers would render meaningless the 
more limited exception for child custody, adoption, and termination 
cases, discussed below. See G.L. c. 112, § 135B(g). 

(e) Cases Involving Child Custody, Adoption,  
or Termination of Parental Rights 

All four statutes provide an exception for child custody, adoption, or termination 
cases if after a hearing in chambers the court determines that the information 
should be disclosed. See G.L. c. 112, §§ 135A(a), 135B(g), 129A(a); G.L. c. 233, 
§ 20B(e). The judge must apply a two-part test. G.L. c. 233, § 20B(e). First, the 
judge must find that the social worker, psychologist, or psychotherapist has in-
formation “bearing significantly on the patient’s ability to provide suitable care 
or custody.” G.L. c. 233, § 20B(e). Second, the judge must find it is more impor-
tant to the welfare of the child to permit disclosure than it is to protect the pa-
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tient’s confidential relationship with the therapist. G.L. c. 233, § 20B(e). Because 
the exception refers specifically to the “patient’s ability to provide suitable 
care” to the child, it applies only to a parent’s privileged communications. 
Thus, the exception cannot be used to permit disclosure of a child’s privileged 
communications. 

In conducting this balancing test, the court should consider whether the client 
has an ongoing relationship with the therapist that would be harmed by the dis-
closure. See Commonwealth v. Seabrooks, 433 Mass. 439, 449 (2001). However, 
no particular factors or combinations of factors are required; rather the court 
must make its determination in light of all the factors presented. Commonwealth 
v. Seabrooks, 433 Mass. at 450 n.10. 

Practice Note 
In Jaffee v. Redmond, the U.S. Supreme Court recognized a federal 
common law privilege for psychotherapists and social workers, but re-
jected a similar balancing test implemented by the federal Court of 
Appeals in that case. Jaffee v. Redmond, 518 U.S. 1, 17–18 (1996). 
The Supreme Court reasoned that “[m]aking the promise of confiden-
tiality contingent upon a trial judge’s later evaluation of the relative im-
portance of the patient’s interest in privacy and the evidentiary need 
for disclosure would eviscerate the effectiveness of the privilege.” Jaf-
fee v. Redmond, 518 U.S. at 17. The Court also stated that individuals 
must be able to predict in advance whether their conversations with a 
therapist will be privileged, noting that an uncertain privilege is little 
better than no privilege. Jaffee v. Redmond, 518 U.S. at 18. See also 
Commonwealth v. Vega, 449 Mass. 227, 233 n.12 (2007) (citing with 
approval Jaffee v. Redmond, 518 U.S. 1, 17–18 (1996)). Although not 
controlling in Massachusetts, counsel for a parent may try to use the 
reasoning of Jaffee to request that the judge decide early on in the 
case whether the privilege will apply so that the parent can make an 
informed decision whether to engage in treatment. 

In determining whether to authorize disclosure under this exception, the judge 
will review the records and/or interview the therapist. This review must be con-
ducted in camera, and neither the parties nor counsel should be present. See 
Commonwealth v. Collett, 387 Mass. 424, 436–39 (1982). If a factual question 
arises the judge may request assistance from counsel “but must do so without 
revealing the content of the confidential communications.” Commonwealth v. 
Collett, 387 Mass. at 439. The record of the hearing should be sealed. Common-
wealth v. Collett, 387 Mass. at 439. If the judge denies or limits disclosure, the 
party seeking the information may request that the material be identified so that 
if the case is appealed it can be sealed and transmitted to the Appeals Court. 
Commonwealth v. Collett, 387 Mass. at 436. 
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In termination cases, the judge must also find that the parent was informed by 
the social worker or therapist that his or her communications would not be privi-
leged. See G.L. c. 112, §§ 135A(a), 135B(g), 129A(a); G.L. c. 233, § 20B(e). 
Such warnings are rarely given. Because the court may sua sponte terminate 
parental rights following a care and protection trial, a parent opposing disclosure 
should argue that the notice requirement be met in all care and protection cases, 
even when DSS is not seeking to terminate the parents’ rights. If the child is 
seeking access to the parent’s privileged information, counsel for the child may 
respond that notice is not required in care and protection cases, but the judge 
may not rely on confidential communications to terminate parental rights. 

Practice Note 
If a parent was given the required notice in a termination case, par-
ent’s counsel may try to argue that admission of the client’s privi-
leged communications nevertheless violates due process. See Pet. 
of Catholic Charitable Bureau of Archdiocese to Dispense with Con-
sent to Adoption, 392 Mass. 738, 744 n.7 (1984). In that case, the 
Supreme Judicial Court suggested that constitutional issues might 
arise if DSS required a parent to participate in treatment and then 
used the information acquired in treatment to meet its burden in a 
termination case. Pet. of Catholic Charitable Bureau of Archdiocese 
to Dispense with Consent to Adoption, 392 Mass. at 744 n.7. 

The Supreme Judicial Court has said that the court may not “water down the 
legislative policy embodied in the statute by loose construction or by giving our 
approval to informal procedures different from those prescribed.” See Usen v. 
Usen, 359 Mass. 453, 457 (1971). The court may admit privileged information 
under this exception only after “meticulous observance” of the statutory re-
quirements, which should be shown in the record. Usen v. Usen, 359 Mass. at 457. 

(f) Court-Ordered Evaluations 

A social worker or psychotherapist may disclose communications made by a 
patient in the course of a court-ordered evaluation if the person was advised at 
the outset of the evaluation that the communications would not be privileged. 
See G.L. c. 112, §§ 135A(a), 135B(b), 129A(a); G.L. c. 233, § 20B(b). This noti-
fication is commonly referred to as a Lamb warning. See Commonwealth v. 
Lamb, 365 Mass. 265 (1974); Commonwealth v. Lamb (II), 372 Mass. 17 (1977). 
The judge must find that the patient made a knowing and voluntary waiver of 
the privilege. See Adoption of Serena, 64 Mass. App. Ct. 260, 263 (2005); In re 
Laura, 54 Mass. App. Ct. 853, 861 (2002). This is particularly important when 
the court orders an evaluation of the child or of a disabled parent who may not 
understand the ramifications of participating in the evaluation. 
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The communications are only admissible “on issues involving the client’s men-
tal or emotional condition but not as a confession or admission of guilt.” 
G.L. c. 112, § 135B(b); G.L. c. 233, § 20B(b). This language has never been in-
terpreted in the context of a care and protection or termination of parental rights 
case. Presumably, the client’s communication to the evaluator could not be used 
as proof that a parent had neglected or abused the child in the past, but only as 
evidence of the parent’s current mental state and parental fitness. 

When representing a parent or child, counsel will need to decide in consultation 
with the client whether the client should participate in a court-ordered evalua-
tion. A client may believe that a particular evaluation is unnecessary, for exam-
ple, where DSS is asking for a substance abuse evaluation, but there is no evi-
dence that the client has a substance abuse problem. Alternatively, counsel might 
be concerned that the evaluation results could be harmful to the client’s position. 
In that case, counsel for the parent or child might advise the client not to partici-
pate. Counsel should also consider hiring an expert to conduct an evaluation of 
the client. If the results are favorable, they can be disclosed to the parties and the 
court. If the evaluation is not favorable, it remains confidential under the attor-
ney work product rule. See Adoption of Sherry, 435 Mass. 331, 335–36 (2001). 
An unfavorable evaluation might be helpful in talking with the client about possi-
ble settlement options. See Chapter 10, Experts 

If the court orders the client to participate in an evaluation, but the client decides 
not to participate, the client must appear at the scheduled date and, when the 
Lamb warning is given, the client may assert his or her privilege and refuse to 
participate. See In re Sheridan, 412 Mass. 599, 604–05 (1992). If the client fails 
to appear for the evaluation, he or she can be held in contempt for violating a 
court order. In re Sheridan, 412 Mass. at 604–05. As discussed above, the statute 
prohibits a jury from drawing an adverse inference from a party’s assertion of 
his or her privilege. Arguably under this provision, a judge may not draw an 
adverse inference from a party’s refusal to participate in a court-ordered evalua-
tion. See G.L. c. 112, § 135B; G.L. c. 233, § 20B. 

Practice Note 
If the client in consultation with his or her attorney decides not to 
participate in a court-ordered evaluation, counsel should inform the 
evaluator in advance that when the Lamb warning is given, the client 
will assert the privilege and not continue with the evaluation. Counsel 
should also attend the interview with the client to ensure it proceeds 
as planned. 

Oftentimes, DSS will not ask the court to order an evaluation, but instead will 
require a parent or child to participate in an evaluation as part of the service 
plan. Lamb warnings must be given in that situation as well. See Dep’t of Youth 

9–18 2nd Supplement 2012 



PRIVILEGE AND CONFIDENTIALITY § 9.4 

Servs. v. a Juvenile, 398 Mass. 516, 526 (1986); See Adoption of Serena, 64 
Mass. App. Ct. 260, 262 n.5 (2005). In cases where a parent agrees to partici-
pate, counsel may try to argue that use of the evaluation in a termination pro-
ceeding violates the parent’s due process rights. See Pet. of Catholic Charitable 
Bureau of Archdiocese to Dispense with Consent to Adoption, 392 Mass. 738, 
744 n.7 (1984). In that case, the Supreme Judicial Court noted that “constitu-
tional issues . . . might arise if the government required the parent to participate 
in psychotherapy to regain custody, and then used the information obtained as a 
result of that participation to meet its burden of proof in termination proceed-
ings.” Pet. of Catholic Charitable Bureau of Archdiocese to Dispense with Con-
sent to Adoption, 392 Mass. at 744 n.7. 

On occasion, DSS may request an evaluation for a limited purpose, for example, 
to determine which services a parent requires. In that circumstance, parent’s 
counsel should prepare a written agreement to be signed by all parties identifying 
the permissible uses of the report and clarifying that the client will not participate 
if a general Lamb warning is given. 

If the client decides to participate in an evaluation ordered by the court or re-
quired by a DSS service plan, counsel should consider entering into an agree-
ment prohibiting use of the evaluation at future proceedings involving other 
children. Otherwise, DSS or another party may argue that the client has waived 
his or her privilege for all time. 

(g) Involuntary Commitments 

All four statutes provide that a social worker, psychologist, or psychotherapist 
may disclose confidential information to seek to involuntarily commit a person 
to a mental facility if the professional determines that the patient is in need of 
hospitalization for a mental or emotional illness. See G.L. c. 112, §§ 135A(c)(1), 
135B(a), 129A(c)(1); G.L. c. 233, § 20B(a). 

(h) Public Safety Exception 

The social worker and psychologist confidentiality statutes provide that if a pa-
tient has communicated to the treatment provider a threat to kill or seriously 
injure another, the treatment provider may disclose such information necessary 
to prevent the harm. See G.L. c. 112, §§ 135A(c)(2), 129A(c)(2). In addition, a 
social worker or psychologist may disclose information necessary to prevent 
harm if the patient has a history of physical violence and the social worker or 
psychologist reasonably believes that the patient will attempt to kill or seriously 
harm a particular individual. See G.L. c. 112, §§ 129A(c)(3), 135A(c)(2). The 
privilege statutes do not contain a comparable exception, meaning that although 

2nd Supplement 2012 9–19 



§ 9.4 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

the therapist may disclose confidential communications to the police or the po-
tential victim, the communications are not admissible in any administrative or 
judicial proceeding. 

§ 9.5 OTHER THERAPEUTIC RELATIONSHIPS 

A number of other statutes provide for the confidentiality of communications 
with mental health professionals or other counselors. There is a statute govern-
ing communications with priests, rabbis, ministers, and other religious officials. 
See G.L. c. 233, § 20A. Other statutes provide confidentiality protections for 
communications with sexual assault counselors and domestic violence counsel-
ors. See G.L. c. 233, §§ 20J, 20K. These last two contain no statutory exceptions 
and are sometimes referred to as “absolute” privileges as opposed to the “quali-
fied” protections under the psychotherapist and social worker privilege statutes. 
See Commonwealth v. Stockhammer, 409 Mass. 867, 883 (1991). 

In addition, G.L. c. 112, §§ 172 and 172A govern communications with “allied men-
tal health” or “human service” professionals. This includes licensed marriage and 
family therapists, licensed rehabilitation counselors, licensed educational psy-
chologists, and licensed mental health counselors. See G.L. c. 112, § 163. Under 
§ 172, any communication with an allied mental health or human service profes-
sional “shall be deemed to be confidential.” It further provides that “said privi-
lege shall be subject to waiver in the following circumstances” and lists only the 
following four exceptions: 

• if the professional is a defendant in a civil or criminal proceeding 
concerning his or her services; 

• if the client is the defendant in certain criminal cases; 

• if the communication reveals contemplation or commission of a 
crime or harmful act; and 

• if the client consents. 

G.L. c. 112, § 172.  

Prior to 2007, there was some debate as to whether the statute created a testimo-
nial privilege or whether it simply established a legal obligation of confidential-
ity. See J. Gardina, “The Nature and Extent of Privilege for Mental Health Pro-
fessionals in Massachusetts,” 84 Massachusetts Law Review 5, 19–21 (Summer 
1999). The Supreme Judicial Court resolved this doubt in Commonwealth v. Vega, 
449 Mass. 227, 234 (2007), holding that the statute indeed created an eviden-
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tiary privilege for communications with allied mental health professionals. Since 
there were so few exceptions, this statute was much more protective of confi-
dential communications than the psychotherapist or social worker privilege stat-
utes. 

Following the decision in Commonwealth v. Vega, 449 Mass. 227, 234 (2007), 
the legislature quickly amended Chapter 112 to add a new Section 172A. See 
2007 Mass. Acts c. 142. This amendment created a statutory privilege with nu-
merous exceptions similar to those found in the social worker and psychothera-
pist privilege statutes, G.L. c. 112, § 135B and G.L. c. 233, § 20. See G.L. c. 112, 
§ 172A. However, as written, Section 172A applies only to “mental health coun-
selors” and not other allied mental health professionals, such as marriage coun-
selors, rehabilitation counselors, and educational psychologists. In the appropriate 
case, counsel may argue that a client’s communications with a marriage counselor, 
rehabilitation counselor, or educational psychologist fall under the more protective 
Section 172, and not Section 172A. 

§ 9.6 A NOTE ABOUT BISHOP AND ITS PROGENY 

A line of Supreme Judicial Court cases established a procedure in criminal cases 
for defendants to access potentially exculpatory information about a prosecution 
witness, notwithstanding rules of privilege protecting such information. See 
Commonwealth v. Dwyer, 448 Mass. 122, 136-37 (2006); Commonwealth v. Pe-
losi, 441 Mass. 257, 260–62 (2004); Commonwealth v. Fuller, 423 Mass. 216, 
218 (1996); Commonwealth v. Bishop, 416 Mass. 169, 176 (1993). “The purpose 
of the Bishop protocol is the achievement of a proper balancing of defendants’ 
constitutional right to examine and present all evidence relevant to their defense 
and society’s interests (expressed in the form of statutory privileges) in main-
taining confidential relationships.” Commonwealth v. Pelosi, 441 Mass. at 260 
(citing Commonwealth v. Bishop, 416 Mass. at 176). 

The right to privileged information under Bishop has only arisen in one civil 
case. In Herridge v. Board of Registration in Medicine, the Supreme Judicial 
Court specifically rejected application of Bishop in a civil proceeding relating to 
suspension of a doctor’s license. Herridge v. Board of Registration in Medicine, 
420 Mass. 154, 157 (1995). The court reasoned that proceedings before the 
Board of Registration in Medicine were not penal in nature and, therefore, due 
process did not require the doctor have access to the complainant’s privileged 
records. Herridge v. Board of Registration in Medicine, 420 Mass. at 157. 

The appellate courts have never considered application of Bishop to child wel-
fare cases. For the issue to arise in a child welfare case, a parent would have to 
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argue that due process requires he or she is entitled to access the child’s privileged 
records in a case where neither the child, or a guardian ad litem on behalf of the 
child, has consented to their disclosure. However, the Supreme Judicial Court 
has repeatedly refused to extend to parents in termination cases many of the con-
stitutional rights afforded defendants in criminal proceedings. See Adoption of 
Don, 435 Mass. 158, 168 (2001) (and cases cited therein). 

§ 9.7 MARITAL DISQUALIFICATION 

A person cannot testify about private conversations with his or her spouse. See 
G.L. c. 233, § 20 (1st clause). The conversation must have taken place during the 
marriage, though they do not need to be married at the time of trial. The rule acts 
as a disqualification and cannot be waived by the spouses. See Gallagher v. 
Goldstein, 402 Mass 457, 460–61 (1988). Thus, DSS or the child may object to 
the testimony even if the parents wish the evidence to be admitted. Miller v. 
Miller, 448 Mass. 320, 326 (2007); Gallagher v. Goldstein, 402 Mass at 460–61. 
However, if no party objects the conversation may be admitted. See Miller v. 
Miller, 448 Mass. at 326. The statute provides an exception for proceedings in-
volving abuse of a child, including sexual abuse. However, it is silent regarding 
neglect, and there is no case law on the subject. In a care and protection case 
where only neglect is alleged, the exception arguably does not apply and the 
disqualification should stand. 

The second clause of Section 20 prohibits a person from being compelled to 
testify against his or her spouse in a criminal proceeding. This provision does not 
apply to child welfare cases and should be distinguished from the rule discussed 
above, which prohibits admission of private conversations between spouses. 

§ 9.8 SUBSTANCE ABUSE TREATMENT 
RECORDS 

Federal law protects the confidentiality of information about a person’s partici-
pation in a substance abuse treatment program. See 42 U.S.C. § 290dd-2; 42 
C.F.R. §§ 2.1–2.67. In enacting these protections, Congress recognized that pri-
vacy is absolutely essential to ensure that individuals seek out and benefit from 
substance abuse treatment. See Confidentiality of Patient Records for Alcohol 
and Other Drug Treatment, Technical Assistance Publication No. 13, U.S. Dep’t 
of Health and Human Services (1994) (hereinafter TAP 13) (available online at 
http://www.kap.samhsa.gov/products/manuals/taps/13.htm). 
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The law applies to any “federally assisted” program or individual that provides 
substance abuse diagnosis, referral, or treatment. See 42 C.F.R. § 2.11. It covers 
not only freestanding substance abuse treatment programs but also programs 
within larger organizations, such as a detoxification unit in a hospital, a sub-
stance abuse clinic within an outpatient mental health center, or a school-based 
program for substance abuse. See 42 C.F.R. §§ 2.11, 2.12(e)(1). In addition, it 
covers both private clinicians specializing in substance abuse treatment, as well 
as individuals in general medical facilities who specialize in the diagnosis, refer-
ral, or treatment for substance abuse. 42 C.F.R. §§ 2.11, 2.12(e)(1). The statute 
does not apply to records of the Veterans’ Administration, which are governed 
by another statute. See 42 C.F.R. § 2.12(c); 38 U.S.C. § 7332. 

Federal assistance is defined very broadly to include any program receiving di-
rect or indirect assistance, including federal certification under the Medicare 
program, federal authorization to provide methadone treatment or to dispense a 
controlled substance, and any program that benefits from nonprofit tax status. 
See 42 C.F.R. § 2.12(b). Virtually, all treatment providers meet this definition. 

Under the law, any record concerning the identity, diagnosis, prognosis, or 
treatment of a patient is confidential and may not be disclosed with certain lim-
ited exceptions. See 42 U.S.C. § 290dd-2(a). The records may not be used in any 
civil, criminal, or administrative proceeding. 42 C.F.R. § 2.13(a). A “record” 
includes “any information, whether recorded or not, relating to a patient re-
ceived or acquired” by the program or individual. See 42 C.F.R. § 2.11. Informa-
tion that a person has applied for, is receiving, or has received substance abuse 
treatment is protected. See 42 C.F.R. § 2.11. Anyone violating the law may be 
subject to a fine. See 42 C.F.R. § 2.4. 

Several exceptions are relevant to child welfare cases. Those exceptions include 
the reporting of suspected child abuse or neglect, consent of the patient, or upon 
a court order. These permitted disclosures must be limited to only the informa-
tion necessary to carry out the purpose of the disclosure. See 42 C.F.R. § 2.13(a). 

§ 9.8.1 Reports of Suspected Abuse or Neglect 

The prohibitions on disclosure contained in the federal statute do not apply to 
the reporting of suspected abuse or neglect under state law. See 42 U.S.C. 
§ 290dd-2(e). However, federal law prohibits any further disclosure or use of the 
records beyond the initial filing of the report, unless another exception applies. 
See 42 C.F.R. § 2.12(c)(6). This means that after the initial report is filed, the 
treatment provider may not make any further disclosures to the 51B investigator, 
and absent patient consent or a court order, the information may not be used in 
subsequent civil or criminal proceedings arising out of the 51A report. 42 C.F.R. 
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§ 2.12(c)(6); see also TAP 13. Although G.L. c. 119, § 51B requires a mandated 
reporter to provide further information relevant to the investigation if requested by 
DSS, the federal protections take precedence over state law. See 42 C.F.R. § 2.20. 

§ 9.8.2 Consent of the Patient 

A substance abuse treatment provider may disclose confidential information if 
the patient consents. The regulations provide detailed instructions for the form 
of the consent. See 42 C.F.R. § 2.31. The consent must include the purpose of 
the disclosure, who is to receive the information, the specific information to be 
released, a statement that the patient understands he or she has the right to re-
voke the consent, and the date or condition upon which the consent expires. 
When a program discloses information based on patient consent, it must include 
a written notice prohibiting redisclosure. See 42 C.F.R. § 2.32. If a child is 
twelve years of age or older, only the child can consent to disclosure of the re-
cords. See 42 C.F.R. § 2.14(b) (referencing state law); G.L. c. 112, § 12E. For 
children under twelve, consent by the minor and the parent or custodian is re-
quired. See 42 C.F.R. § 2.14(b) (referencing state law); G.L. c. 112, § 12E. 

The consent form must also comply with federal regulations governing the re-
lease of health information, commonly referred to as HIPAA (discussed below). 
The required elements for a valid consent form under HIPAA are quite similar to 
those for substance abuse treatment records. See 45 C.F.R. § 164.508. For a 
sample consent form, see Chapter 4, Investigation and Discovery. 

§ 9.8.3 Court Order 

Substance abuse treatment records may also be released with a court order. See 
42 U.S.C. § 290dd-2(b)(2)(C). The party seeking disclosure must demonstrate 
good cause. 42 U.S.C. § 290dd-2(b)(2)(C). To establish good cause, the party 
must show that the information cannot be obtained elsewhere, and that the pub-
lic interest and need for disclosure outweigh injury to the patient, to the patient-
physician relationship, and to the treatment services. 42 U.S.C. § 290dd-
2(b)(2)(C); 42 C.F.R. § 2.64(d). The regulations impose an even higher standard 
for disclosure of confidential communications contained within those records. 
Disclosure of confidential communications must be “necessary to protect against 
an existing threat to life or of serious bodily injury.” 42 C.F.R. § 2.63(a)(1). This 
includes “circumstances which constitute suspected child abuse and neglect.” 42 
C.F.R. § 2.63(a)(1). 

Before an order may issue, both the patient and the treatment provider must be 
provided notice and an opportunity to respond either in writing or in person. See 
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42 C.F.R. § 2.64(b). The judge may examine the records in camera. See 42 
C.F.R. § 2.64(c). However, other parties should not be permitted to see the re-
cords prior to issuance of an order. See Commonwealth v. Collett, 387 Mass. 
424, 438–39 (1982). The order must limit disclosure only to those parts of the 
record and only to those persons that are necessary to accomplish the purpose of 
the order. See 42 C.F.R. § 2.64(e). Counsel seeking to obtain the records should 
submit a draft order along with the motion. For a sample motion, see Chapter 4, 
Investigation and Discovery. 

The court order removes the prohibition on disclosure, but it does not compel 
disclosure. See 42 C.F.R. § 2.61. Thus, a party wishing to obtain substance abuse 
treatment records must also serve a subpoena on the record holder. 42 C.F.R. § 2.61. 

Practice Note 
State law also protects the confidentiality of substance abuse treat-
ment records. See G.L. c. 111B, § 11 (alcohol abuse treatment re-
cords); G.L. c. 111E, § 18 (drug abuse treatment records). However, 
the federal statute is more protective of client confidentiality. 

§ 9.9 MEDICAL RECORDS 

There is no testimonial privilege for communications between a patient and a 
doctor (other than a psychiatrist). See In re Pappas, 358 Mass. 604, 607 n.4 
(1971) (citations omitted). However, under common law, physicians owe their 
patients a duty of confidentiality and may not disclose confidential medical in-
formation about their patients to third parties without the consent of the patient 
“except to meet serious danger to patients or others.” Alberts v. Devine, 395 
Mass. 59, 67–69 (1985). Violation of this duty may give rise to civil liability. 
Alberts v. Devine, 395 Mass. at 67–69. In addition, a number of statutes protect 
the confidentiality of health information. See, e.g., G.L. c. 111, §§ 70, 70E(b) 
(hospital records); G.L. c. 111, § 70F (HIV records); G.L. c. 123, §§ 36, 36A 
(psychiatric hospital records). Federal law also regulates access to medical re-
cords. See 45 C.F.R. § 164.500 et seq. Finally, DSS regulations govern the re-
lease of medical records in its files about children in its custody. See discussion 
of DSS records, below. 

However, unlike mental health and substance abuse treatment, there are few 
rules barring access to relevant medical information by litigants involved in a 
case. Thus, medical records are routinely subpoenaed and admitted at trial in 
state intervention cases. Indeed, they may play a prominent role, particularly in 
cases involving allegations of physical or sexual abuse. However, medical re-
cords may contain statements that are privileged, and counsel may file a motion 
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to exclude those portions of the records. See Adoption of Seth, 29 Mass. App. Ct. 
343, 351–52 (1990). For example, a parent admitted to the emergency room of a 
hospital may have a conversation with the hospital social worker that is pro-
tected under G.L. c. 112, §§ 135A, 135B. Counsel should also be aware of the 
statutory hearsay exceptions governing the admission of hospital and medical 
records, which may provide further grounds for limiting admission of portions 
of those records. See G.L. c. 233, §§ 79, 79G. See Chapter 8, Evidence in Care 
and Protection and Termination of Parental Rights Cases. 

There are some exceptions to the general access to medical records by litigants. 
One exception is the absolute confidentiality for HIV testing created by 
G.L. c. 111, § 70F. See Commonwealth v. Maxwell, 441 Mass. 773, 780 (2004) 
(Sosman, J., concurring). Information concerning a child’s HIV status is also 
protected under DCF policy. See Decision-Making for Children in DCF Care or 
Custody Who Have AIDS, are HIV+, or are At Risk of Infection (DCF Policy 
No. 89-003, revised Sept. 2, 2008), available at http://www.mass.gov/eohhs/
docs/dss/health_med_services/hiv_policy.pdf. In addition, treatment records from 
Department of Mental Health facilities may be disclosed only with the consent 
of the client or the client’s attorney or by judicial order. See G.L. c. 123, § 36. 

§ 9.9.1 The Health Insurance Portability 
and Accountability Act (HIPAA) 

Federal law also regulates the disclosure of medical records. The Health Insur-
ance Portability and Accountability Act of 1996 (HIPAA) required the U.S. De-
partment of Health and Human Services to issue regulations governing the privacy 
of health information. 42 U.S.C. § 1320d et seq. In 2002 HHS issued “Standards 
for Privacy of Individually Identifiable Health Information,” commonly referred 
to as “HIPAA.” HIPAA became effective in April 2003. It did not establish sig-
nificantly greater privacy protections than are available under Massachusetts 
law. However, it did add some new procedural requirements. One important 
change is that a client’s written consent to disclose health records must now con-
tain very specific information. See 45 C.F.R. § 164.508(c). In addition, a subpoena 
for health records must include certain assurances that the patient was provided with 
notice and an opportunity to object to disclosure of the records. See 45 C.F.R. 
§ 164.512(e). 

HIPAA regulates how and when health care providers may use or disclose health 
information. “Health information” is defined as any information related to a 
person’s past, present, or future physical or mental health or condition, the pro-
vision of health care, and payment for health services. See 45 C.F.R. § 160.103. 
“Health care” is defined to include any care, counseling, service, or assessment 
“with respect to the physical or mental condition, or functional status, of an in-
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dividual or that affects the structure or function of the body.” 45 C.F.R. 
§ 160.103. This broad definition includes not just traditional medical records but 
also records regarding counseling, substance abuse treatment, speech and physical 
therapy, or other rehabilitative services. HIPAA applies to information communi-
cated in any form, whether electronically, orally, or on paper. 45 C.F.R. § 160.103. 

Under HIPAA, protected health information may be disclosed with the prior 
written authorization of the person. See 45 C.F.R. § 164.502(a)(1)(iv). The au-
thorization must contain a number of elements, including a “specific and mean-
ingful” description of the information to be disclosed, the purpose of the disclo-
sure, a statement regarding the person’s right to revoke the authorization in writ-
ing, and the date or an event upon which the authorization expires. 45 C.F.R. 
§ 164.508(c). A separate authorization is required to disclose psychotherapy 
notes. 45 C.F.R. § 164.508(b)(3). See CD File 0407. 

HIPAA also permits disclosure without authorization 

• to a government agency authorized by law to receive reports of 
abuse, neglect, or domestic violence; 

• in any judicial or administrative proceeding if ordered by the court 
or an administrative tribunal; or 

• in response to a subpoena or other lawful process provided certain 
assurances are given that the affected person was provided notice 
and the time for objecting has passed or any objections have been 
resolved by the court, or if a protective order is in place by 
agreement or court order. 

See 45 C.F.R. §§ 164.512(a)–(c), (e). For a further discussion about summonsing 
medical records, see Chapter 4, Investigation and Discovery. 

Although generally federal law preempts state law, HIPAA expressly provides 
that if state law is more protective of privacy, then state law governs. 45 C.F.R. 
§ 160.203(b). In addition, state laws concerning the reporting of abuse or neglect 
supersede any conflicting requirements of HIPAA. 45 C.F.R. § 160.203(c). 

For more information about HIPAA, see the U.S. Department of Health & Human 
Services’ Office for Civil Rights Web site at http://www.hhs.gov/ocr/privacy.  
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§ 9.10 EDUCATIONAL RECORDS 

There is no testimonial privilege for school records. However, school records 
may not be disclosed to third parties without consent of the parent or a lawfully 
issued subpoena. See Commonwealth v. Beauchemin, 410 Mass. 181, 185 
(1991). The school must make a reasonable effort to notify the parent or student 
before complying with a court order or subpoena. See 603 C.M.R. § 23.07 
(4)(b). Federal law provides similar protections. The Family Educational Rights 
and Privacy Act of 1974 (FERPA) prohibits the release of confidential student 
records without consent or a court order or lawfully issued subpoena. See 20 
U.S.C. § 1232g(b)(2)(B). FERPA also requires that parents and children be giv-
en notice before the school releases records in response to a subpoena. 20 U.S.C. 
§ 1232g(b)(2)(B). 

Additional provisions govern the confidentiality of special education records 
under state and federal law. General Laws c. 71B, § 3 provides that the written 
record and evaluations shall be made available to the patients, guardian, or legal 
custodian. Those providing services to the child may be provided more limited 
information. G.L. c. 71B, § 3. The records are otherwise confidential. 
G.L. c. 71B, § 3. There is no general provision allowing release of special educa-
tion records by court order or subpoena. Federal law contains similar protec-
tions. See 34 C.F.R. §§ 300.610-300.627. Because special education records 
often include psychosocial and psychological assessments, those portions of the 
record may also be subject to the social worker or psychotherapist privilege, as 
well as the requirements of HIPAA. Counsel for children or parents seeking to 
obtain the child’s educational records should refer to Chapter 4, Investigation 
and Discovery. 

§ 9.11 DSS RECORDS 

The confidentiality of DSS records are governed by a number of statutes and 
regulations. 110 C.M.R. §§ 12.01–12.17 controls the release of DSS records in a 
number of different situations, including 

• disclosure to parties and others in child welfare proceedings; 

• disclosure in other civil proceedings; 

• a client’s right to access his or her own records; 

• release to those providing services to children in DSS custody; and 
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• release of 51As and 51Bs. 

See also G.L. c. 119, § 51E. 110 C.M.R. § 4.53 applies to the disclosure of DSS 
records in criminal proceedings. A separate regulation governs medical records 
of children in DSS custody. See 110 C.M.R. § 11.22. In addition, DSS records 
include not only documents created by DSS, but also records it has obtained 
from other sources, including schools, medical and other treatment providers, 
and the courts. Those portions of the DSS file may be subject to other state and 
federal confidentiality rules already discussed. 

§ 9.11.1 Disclosure in Child Welfare Proceedings 

Rule 9A of the Juvenile Court Rules (Juv. Ct. R. 9A) states that DCF must pro-
duce for each other party a copy of its “entire social services file, including re-
ports made pursuant to G.L. c. 119, s. 51A and s. 51B,” within thirty days from 
commencement of the case or from the date DCF becomes a party to the case, 
whichever is later. The rule permits DCF to withhold the names and other identi-
fying information of past or present foster parents, adoptive parents, or prospec-
tive adoptive parents, and the identity of 51A reporters, subject to court orders 
for further production. Juv. Ct. R. 9A. The Department must provide a list of the 
materials and information withheld. Juv. Ct. R. 9A. 

Similarly, DCF regulations require it to provide a copy of the entire case file 
upon written request to counsel for the parents and children, the court investiga-
tor, a guardian ad litem, if appointed, and the probation officer. See 110 C.M.R. 
§ 12.09(1). The written request must include a statement that the record will not 
be disclosed to anyone who is not a party to the case. See 110 C.M.R. 
§ 12.09(2). The Department of Social Services may redact from the records any 
attorney-client privilege, attorney work product, and the name of the 51A re-
porter. See 110 C.M.R. §§ 12.09(3), (4). The Department of Social Services may 
also withhold other information if in the child’s best interests, although its regula-
tions require it to explain to the court its reason for withholding the information. 
See 110 C.M.R. § 12.09(5). Often, DSS will withhold the names and address of 
the foster or preadoptive parents from the child’s parents and their counsel. 

§ 9.11.2 Disclosure to Service Providers 

Under 110 C.M.R. § 12.06, DSS may release information to service providers or 
others as it deems necessary to provide services to children in its custody. This 
includes not just providers under contract with DSS, but also schools, day care 
centers, doctors, and other service providers. 110 C.M.R. § 12.06 (commentary). 
This regulation does not apply to those providing services to parents, and DSS 
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must obtain parental consent to release records to a person or entity providing 
services to a parent. 

Notwithstanding this broad language, there may be information in the DSS re-
cords that is protected by other rules of confidentiality, such as mental health or 
substance abuse treatment records. The child’s communications with his or her 
DSS social worker may also be confidential. Generally, a guardian ad litem must 
be appointed to waive a child’s privilege. (See discussion below.) 

§ 9.11.3 Release of Information to Clients 

Any person may obtain a copy of all DSS records about themselves. See 110 
C.M.R. § 12.10(1). In addition, a parent may obtain a copy of DSS records per-
taining to his or her child until the child turns eighteen. See 110 C.M.R. 
§ 12.10(2). 

§ 9.11.4 Disclosure in Other Civil Proceedings 

If a party in a civil proceeding issues a subpoena for DSS records, DSS may not 
disclose the records without first notifying the affected persons so that they have 
an opportunity to move to quash the subpoena. See 110 C.M.R. § 12.07. Alterna-
tively, and especially in cases where the records are voluminous, DSS may first 
seek an in camera review from the court to determine which records to release. 
110 C.M.R. § 12.07. Then, before releasing the records DSS, must attempt to 
notify the affected persons. 110 C.M.R. § 12.07. 

On occasion, counsel for parents or children may try to obtain DSS records in-
volving another child or family. For example, if child’s counsel is investigating 
allegations that his or her client was abused in the foster home, counsel may 
wish to obtain records concerning other children placed in the same home. 

§ 9.11.5 Disclosure in Criminal Proceedings 

The release of DSS records in criminal proceedings is governed by 110 C.M.R. 
§ 4.53. In connection with a mandatory or discretionary referral to the District 
Attorney’s Office, DSS must provide the District Attorney with a copy of the 
51A and 51B report, and may discuss with the District Attorney’s office any 
information obtained as a result of the 51A and 51B. See 110 C.M.R. § 4.53(1). 
Further documents may only be released upon the request of the DA, and if the 
DSS commissioner decides that the documents are relevant to the investigation 
or prosecution of the matter referred to the DA’s office and release would not be 
contrary to the child’s best interests. 110 C.M.R. § 4.53(1). 
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Any documents from Department files which are subpoenaed directly from the 
Department for a criminal matter to which the Department is not a party are 
governed by the procedures set out in Commonwealth v. Dwyer, 448 Mass 122 
(2006). See 110 C.M.R. § 4.53(4). General Laws c. 119, §§ 51E-51F, G.L. c. 66A, 
and G.L. c. 112, §§ 135-135B apply to such records and a specific order is re-
quired for their production in a criminal matter. See 110 C.M.R. § 4.53(4). 

§ 9.11.6 Release of 51A and 51B Reports 

Under G.L. c. 119, § 51E, all 51A and 51B reports are confidential and may be 
released only to certain enumerated persons, unless approval is obtained from 
the child’s parent, the DSS commissioner, or the court. In addition, as discussed 
above, DSS must provide copies of the 51A and 51B report to the District Attorney’s 
office in certain circumstances. See G.L. c. 119, § 51B(k); 110 C.M.R. § 4.53. 

DCF also may provide 51A and 51B reports to child welfare agencies in other 
states to assist the out-of-state agency in deciding whether to approve a prospec-
tive foster or adoptive home or to carry out its responsibility under law to protect 
children from abuse and neglect. G.L. c. 119, §§ 51E, 51F. 

§ 9.11.7 Medical Records of Children in DSS Custody 

If a child welfare case is pending, access to medical records in the Department’s 
file by the parties or others involved in the case is governed by § 12.09 as dis-
cussed above. See 110 C.M.R. § 11.22. In addition, a parent may request his or 
her child’s medical records directly from the provider. See 110 C.M.R. 11.22(1) 
(b) (citing G.L. c. 111, § 70E). Disclosure of a child’s medical records by DSS in 
other situations may be made only with the parent’s consent; by court order; or 
to “authorized” persons, including the child’s parents (so long as rights have not 
been terminated), the attorney, the guardian ad litem, the medical provider, the 
foster parents, the residential or day school, the child if over fourteen, and any 
other person who requires the information to provide medical or other profes-
sional services to the child. See 110 C.M.R. §§ 11.22(1)–(3). This last provision 
does not appear measurably different from 110 C.M.R. § 12.06, which permits 
DSS to release other records concerning the child to any service provider if the 
Department determines it “is necessary for service delivery.” 
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§ 9.12 CONFIDENTIALITY OF ATTORNEY-
CLIENT RELATIONSHIP 

Under common law, a client’s communications with his or her attorney are privi-
leged and may not be admitted in judicial or administrative proceedings, with 
certain limited exceptions. The attorney-client privilege “encourages clients to 
seek an attorney’s advice and to be truthful with the attorney, which in turn al-
lows the attorney to give informed advice[.]” Commonwealth v. Goldman, 395 
Mass. 495, 502 (1985) (citing Upjohn Co. v. United States, 449 U.S. 383, 389 
(1991)). The privilege does not apply to communications made by the client to 
an attorney for the purpose of obtaining advice or assistance in committing a 
fraud or other criminal conduct. See Purcell v. Dist. Atty. for the Suffolk District, 
424 Mass. 109, 112–13 (1997). This is commonly referred to as the “crime fraud 
exception.” Purcell v. Dist. Atty. for the Suffolk District, 424 Mass. at 112–13. 

Of course, a client can waive the attorney-client privilege. Waiver may also oc-
cur if a client testifies about the contents of his or her communications with 
counsel. See Commonwealth v. Goldman, 395 Mass. 495, 499–500 (1985). 
However, simply testifying about facts or events that were also the subject of a 
confidential communication with counsel does not constitute a waiver of the 
attorney-client privilege. Commonwealth v. Goldman, 395 Mass. at 499–500. 
Waiver may also occur if third parties are present during the communication. 

In addition to the common law privilege, client confidentiality is protected under 
Rule 1.6 of the Massachusetts Rules of Professional Conduct. With certain lim-
ited exceptions, Rule 1.6 requires counsel to maintain the confidentiality of all 
information obtained in the course of the representation. Counsel may, but is not 
required, to disclose confidential information to prevent commission of a crime 
that the lawyer reasonably believes is likely to result in death or substantial bod-
ily harm. See Mass. R. Prof. C. 6(b)(1). However, the information would still be 
protected under the attorney-client privilege. Purcell v. Dist. Atty. for the Suffolk 
District, 424 Mass. 109, 111–16 (1997). In addition, in some circumstances, an 
attorney is required to disclose confidential communications if the client or other 
witness has testified falsely. See Mass. R. Prof. C. 3.3. Client confidentiality is 
discussed further in Chapter 22, Special Considerations in Representing Parents, 
and Chapter 23, Special Considerations in Representing Children. 

Massachusetts also recognizes a privilege for attorney work product. See Adop-
tion of Sherry, 435 Mass. 331, 335 (2001) (citing Mass. R. Civ. P. 26(b)(4)(B)); 
see Hickman v. Taylor, 329 U.S. 495 (1947)). As with other privileges, it may be 
waived. Adoption of Sherry, 435 Mass. at 335. Counsel must take “reasonable 
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precautions” to avoid inadvertently waiving the work-product protections. Adop-
tion of Sherry, 435 Mass. at 335. Attorney work product is discussed further in 
Chapter 10, Experts. 

Finally, Massachusetts law recognizes the common interest doctrine. Hanover 
Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 449 Mass. 609, 617 (2007). This rule 
prevents waiver of the attorney-client privilege when otherwise privileged com-
munications are shared with an attorney for another party having a common 
interest in the litigation. Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 449 
Mass. at 617. The common interest doctrine also applies to shared attorney work 
product. Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., Inc., 449 Mass. at 617. 
Although parties with a common interest may sign a joint defense agreement, a 
written agreement is not required. Hanover Ins. Co. v. Rapo & Jepsen Ins. Serv., 
Inc., 449 Mass. at 618. 

§ 9.13 PRACTICAL TIPS FOR PROTECTING 
CLIENT CONFIDENTIALITY 

As with other aspects of child welfare practice, the area of privilege and confi-
dentiality raises competing interests. The courts and social service agencies want 
as much information as possible to make the best decisions for children. A par-
ent’s history of substance abuse treatment or current progress in counseling is 
critical information for those deciding whether children can be returned home 
safely and whether reunification or some other permanent plan is best. Child’s 
counsel also may want access to the parent’s confidential information to advise 
the client and formulate the child’s position. Alternately, disclosure of confiden-
tial information may harm the child or parent’s position in the case. In addition, 
a child or parent may not feel comfortable engaging with a treatment provider if 
he or she knows information will be shared with DSS or other parties to the case 
and, as a result, may not obtain the help he or she needs. 

§ 9.13.1 Protecting Client Confidentiality 

As discussed in the beginning of this chapter, attorneys for parents and children 
must be vigilant in protecting their clients’ confidentiality. These efforts must 
begin as soon as counsel is assigned to the case. A parent with a history of DSS 
involvement may have already signed releases allowing DSS access to confiden-
tial information before counsel was even appointed to the case. Alternatively, a 
probation officer may have obtained releases from a parent in a care and protec-
tion or a CHINS case. In addition, the form used by the Juvenile Court to ap-
point the court investigator suggests that the investigator may obtain confidential 
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information in apparent violation of numerous state and federal laws. Attorneys 
for children must be no less vigilant in protecting their clients’ confidentiality. 

Counsel can take a number of steps, including those below, to protect client con-
fidentiality. 

(a) Revoke Releases 

As soon as counsel is assigned to the case, he or she should revoke any releases 
the client may have given to DSS, probation officers, or others. Counsel need 
not wait to determine whether the client actually provided any releases. Instead 
counsel may simply send a form letter stating that the client “revokes any and all 
releases.” If DSS has already accessed confidential or privileged information, 
counsel should ask that DSS redact this information before producing its records 
to other parties in the case. Typically, counsel will revoke releases in the initial 
letter that counsel sends to DSS requesting the DSS file. A sample letter is 
included at Exhibit 4A. Counsel, in consultation with the client, may later decide 
to provide DSS with some type of limited release. 

(b) Notify the Court Investigator 

The form used by the Juvenile Court to appoint the court investigator purports to 
authorize the investigator to obtain confidential information protected by state 
and federal law, including mental health and substance abuse treatment records, 
and to put the burden on the parents and children to object. (See Exhibit 5A, 
Juvenile Court Investigator Appointment Form.) Although, under certain cir-
cumstances, a judge may, after a hearing, authorize the release of treatment re-
cords, the order appointing the court investigator does not comply with the statu-
tory requirements for release of such records. Counsel should inform the court 
investigator that the client has not waived his or her privilege, and that the inves-
tigator may not access privileged or confidential information without the client’s 
permission. A sample letter is included at Exhibit 5J. If necessary, counsel 
should also file a motion to quash the order of appointment and/or a motion for a 
protective order. A sample motion is included at Exhibit 9B. If the court investi-
gator has already obtained confidential information without proper authoriza-
tion, counsel should consider filing a motion limiting further distribution or use 
of the information. If the court denies the motion, counsel should consider seeking 
interlocutory relief. 

Practice Note 
Some juvenile courts also appoint court appointed special advocates 
(CASAs) to conduct investigations in care and protection and CHINS 
cases. The order appointing the CASA often contains similarly broad 
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language as the order appointing the court investigator, and counsel 
should take all the same steps as those discussed above to protect 
the client’s confidentiality. 

(c) Contact Treatment Providers 

Counsel should also identify potential sources of confidential information, such 
as past or present therapists or other treatment providers. Counsel should inform 
those persons that the client does not consent to the release of confidential in-
formation, that any prior releases have been revoked, and that the provider 
should not disclose confidential information to DSS, the court investigator, or 
others absent a valid court order. Counsel should explain that the form order 
appointing the court investigator is not a valid authorization for the release of 
confidential information. A sample letter is included at Exhibit 9C. 

(d) Properly Advise the Client 

Counsel should make sure the client understands the rules and limits on the cli-
ent’s communications with DSS, the court investigator, treatment providers, as 
well as with counsel. This applies to child as well as parent clients. The client 
should be advised not to sign any releases without first consulting with counsel. 

(e) File Motions for Protective Orders and Motions in Limine 

If privileged information is contained in documents that are expected to be in-
troduced at trial, counsel must file motions in limine to strike the privileged in-
formation. Similarly, if privileged information was improperly provided to po-
tential witnesses, such as the DSS social worker or the court investigator, coun-
sel should file a motion for a protective order in advance of trial to prevent the 
witness from testifying regarding the privileged information. Counsel should 
also move to exclude any expert opinion that is based on privileged communica-
tions. See DYS v. a Juvenile, 398 Mass. 516, 531–32 (1986). If these motions are 
denied, counsel must object when the evidence is introduced at trial or the privi-
lege is waived. See Adoption of Carla, 416 Mass. 510, 515 (1993). 

§ 9.13.2 Waiving Parents’ Privilege 

One difficult decision for parent’s counsel is whether to advise the client to con-
sent to the release of confidential information and/or to waive a testimonial 
privilege. A therapist or other treatment provider may have positive information 
about the parent to provide to DSS or the court. Alternately, DSS may try to 

2nd Supplement 2012 9–35 



§ 9.13 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

condition the provision of services or visitation with the child on the client sign-
ing a release. In addition, if a parent is challenging the adequacy of DSS ser-
vices, past or current service providers may have information supporting the 
client’s position. Indeed, in Adoption of Gregory, the Supreme Judicial Court 
suggested that DSS could not be faulted in its provision of services to a disabled 
father because he refused to sign a release permitting the Department to speak 
with his current service provider. Adoption of Gregory, 434 Mass. 117, 125 
(2001). 

In considering whether the client should consent to the disclosure of confidential 
or privileged information, counsel must know precisely what information exists, 
both helpful and harmful to the case. Counsel cannot properly advise the client, 
unless he or she has first reviewed all the records and spoken with the treatment 
provider. Because waiver of some privileged information may constitute a waiver 
of related information, counsel must consider the advantages and disadvantages 
of the entire documentary record and any related testimony. 

On some occasions, counsel may advise the client to sign a limited release. Such 
a release might provide DSS with information regarding the client’s attendance, 
the general treatment goals, and the client’s cooperation with treatment. Ideally, 
the information would be provided periodically in writing by the treatment pro-
vider using a predetermined form. A sample release is included at Exhibit 9D. If 
DSS is resistant to accepting a limited release, counsel might try to explain to 
the social worker that confidentiality is necessary for the client to make effective 
progress in treatment. 

If DSS refuses to provide services or visitation because the client will not sign a 
requested release, counsel should consider filing an abuse of discretion motion. 
See Chapter 7, Services, Placement and Visitation, for a discussion about abuse 
of discretion motions. Alternatively, the client may sign a release authorizing 
disclosure for a limited purpose, but expressly stating that the information will 
not be admissible at trial. A sample release is included at Exhibit 9E. For exam-
ple, a parent may consent to the release of treatment records for the purpose of 
determining what services the parent needs. Or, a parent or child might consent 
to the release of mental health records only for the purpose of deciding whether 
the child should receive antipsychotic medication. 

If the court orders a parent to participate in an evaluation, counsel must advise 
the client about the pros and cons of participating in the evaluation. If the client 
chooses not to participate, he or she must appear for the evaluation and assert 
the privilege. See Petition of Sheridan, 412 Mass. 599, 604–05 (1992); Com-
monwealth v. Lamb, 365 Mass. 265, 268–70 (1974). 
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§ 9.13.3 Protecting the Child’s Right to Confidentiality 

The laws protecting confidential and privileged information apply equally to 
children and adults. See Commonwealth v. Pare, 427 Mass. 427, 432 (1998). 
However, when children are placed in state custody numerous issues and ques-
tions arise. For example, who may consent to releasing confidential records to 
the court investigator? Who may waive a child’s privilege to permit a therapist 
to testify at trial? What confidential information may DSS obtain by virtue of its 
position as the child’s custodian? How does child’s counsel obtain his or her 
client’s confidential information? The answers to some of these questions are 
fairly simple, whereas others are less clear cut. 

§ 9.13.4 Waiver of Child’s Privilege 

Ordinarily, a parent can make decisions concerning the disclosure of confidential 
information about his or her child. However, in care and protection and termination 
of parental rights cases, where the child and parent may have conflicting inter-
ests, a parent may not waive the child’s privilege. See Adoption of Diane, 400 
Mass. 196, 201–02 (1987). Although the appellate courts have not addressed the 
issue, it is generally assumed that DCF cannot waive a child’s privilege either 
because of potential conflicts. Instead, the court may appoint a guardian ad litem 
to decide whether the privilege should be waived. See Adoption of Diane, 400 
Mass. at 201–02; see also R.D. v. A.H., 454 Mass. 706, 709 (2009). Legal au-
thority for this practice is found in the statutes governing the psychotherapist 
and social worker privileges. See G.L. c. 112, § 135B; G.L. c. 233, § 20B. They 
provide that if the client is not competent to exercise or waive the privilege a 
guardian shall be appointed to act in the client’s behalf. G.L. c. 233, § 20B. Any 
party may file a motion for appointment of a guardian ad litem. 

Practice Note 
In late 2008, the Juvenile Court established new categories for 
guardians ad litem, and a GAL appointment must fall within one of 
these categories. A “guardian ad litem/legal rights” is appointed to 
enforce and defend the child’s legal rights, including deciding 
whether to waive a child’s privilege or advising a child about waiver 
of constitutional rights. A list of the new GAL categories can be 
found in Chapter 5, Court Investigators and Guardians Ad Litem, 
and at Exhibit 5C. 

If a mature child does not want his or her confidential records disclosed to other 
parties in the case or does not want his or her therapist to testify at trial, counsel 
should argue against appointment of a guardian ad litem. Although there is no 
case law directly on point, counsel may cite other statutes recognizing the right 
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of mature minors to make decisions concerning the release of confidential in-
formation. See, e.g., G.L. c. 112, §§ 12E, 12F. 

The Juvenile Court treats the guardian ad litem’s decision as final. It is not a 
recommendation to the court, and there is no appeal procedure. However, if the 
report of the guardian ad litem is inadequate, biased, or considers inappropriate 
factors, counsel might consider filing a motion to strike the appointment and 
requesting that a new guardian ad litem be appointed. Alternatively, counsel 
might ask the court to order the guardian ad litem to correct deficiencies in the 
report. Practice in the Probate and Family Court varies. Some Probate and Fam-
ily Court judges accept the guardian ad litem’s decision as final, whereas other 
judges may treat it more like a recommendation. 

The social worker or psychotherapist privilege statutes provide that the guardian 
should be appointed “to act in the client’s behalf.” Although there is no case law 
directly on point, child’s counsel may argue that the guardian ad litem should 
perform a “substituted judgment determination,” i.e., what the child would de-
cide if he or she were competent to make the decision. See generally Belcher-
town v. Saikewicz, 373 Mass. 728, 750 (1977); see also In re Rena, 46 
Mass. App. Ct. 335, 337 (1999). Under this approach, the guardian ad litem 
would consider all the factors that a competent client would consider in deciding 
whether or not to waive the privilege. For example, the GAL would consider 

• the child’s express preferences, if any (and the more mature the 
child, the greater the weight should be given to this factor; see In 
re Rena, 46 Mass. App. Ct. at 337); 

• the nature of the communications and the impact of disclosure on 
the child and on the treatment relationship; and 

• whether disclosure would advance or hinder the child’s position 
in the litigation. 

Of course, unnecessary disclosure should be avoided. So, if the information is 
available from a nonprivileged source that should way weigh in favor of assert-
ing the child’s privilege. Similarly, if the information sought is not relevant to the 
issues before the court, that too should weigh in favor of protecting the privi-
lege. 

Practice Note 
Some commentators have suggested that the GAL should consider 
whether the party seeking disclosure has demonstrated a legitimate 
need for the information. There is no case law to support this view, 
and child’s counsel should vigorously object if a GAL considers the 
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interests of other parties in reaching his or her decision. The GAL is 
appointed to “act in the client’s behalf,” and not to perform a balancing 
test between the interests of the child and the other parties in the 
case. 

Just as an adult may agree to a limited waiver of privileged information, children 
should also have that right. Thus, a guardian ad litem should be permitted to 
decide that the child’s privilege be waived for a limited purpose. For example, a 
guardian ad litem might waive the privilege to allow the child’s therapist to tes-
tify at a hearing concerning the administration of antipsychotic medication, but 
not at the termination trial. In addition, counsel should make sure that the GAL 
makes an independent determination with respect to the particular treatment 
providers at issue and not provide a blanket waiver of all privileges. 

§ 9.13.5 DSS’s Access to Privileged Information 
About the Child 

A troubling and uncertain issue is the right of DSS to access confidential and 
privileged information about the child by virtue of its position as the child’s cus-
todian. Some confidentiality statutes do give the child’s guardian or custodian 
the right to obtain information. See, e.g., 42 C.F.R. § 2.12 (substance abuse 
treatment); G.L. c. 71B, § 3 (special education records). However, many other 
statutes are silent. Under the reasoning of Adoption of Diane, DSS should not be 
able to waive a child’s privilege and authorize admission of privileged informa-
tion at trial. However, this does not answer the question whether DSS, as the 
child’s custodian, can obtain (and disclose to others) information that would be 
protected under those same privilege statutes. These issues can be particularly 
problematic when a teen in DSS custody becomes a parent, and DSS is evaluating 
the teen’s own parenting ability. 

There is no statute or case law directly on point. Counsel must determine the 
child’s position and advocate accordingly. If a child does not want information 
disclosed to DSS, counsel should inform DSS and the child’s treatment provider 
and assert the child’s right to confidentiality. 

When helpful, counsel may refer the client’s therapist to his or her own profes-
sional standards. For example, the ethical standards governing psychiatrists pro-
vide that “careful judgment must be exercised by the psychiatrist in order to 
include, when appropriate, the parents or guardian in the treatment of a minor. 
At the same time, the psychiatrist must assure the minor proper confidentiality.” 
See Principles of Medical Ethics With Annotations Especially Applicable to 
Psychiatry, Sec. 4, Annotation 7 (2003); see also Opinions of the Ethics Com-
mittee, Sec. 4-C and 4-G. Both are available on the Web site of the American 
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Psychiatric Association at http://www.psych.org. For information about obliga-
tions of psychologists, see “Confidentiality in the Treatment of Adolescents,” 
Monitor on Psychology, Vol. 33, No. 3 (American Psychological Association, 
March 2002), available on the APA Web site at http://www.apa.org/monitor/
mar02/confidentiality.html. 

§ 9.13.6 Counsel’s Access to Confidential Information 
About the Child 

Presumably, if the child is sufficiently mature to consent, the child should be 
able to sign a release authorizing his or her attorney to obtain confidential in-
formation. Indeed, a number of state and federal laws give minors the right to 
consent to the release of confidential information. For example, in certain cir-
cumstances, minors may consent to the disclosure of confidential medical in-
formation. See G.L. c. 112, §§ 12E, 12F. In addition, a child twelve years of age 
or older can consent to disclosure of substance abuse treatment records. See 
42 C.F.R. § 2.14(b) (referencing state law). Children fourteen or older may re-
quest copies of their school records and authorize release to third parties. See 
603 C.M.R. § 23.07(2), (4). General Laws c. 123, § 36 authorizes counsel to 
obtain mental health records of clients admitted to Department of Mental Health 
facilities. In practice, treatment providers often will disclose information to 
child’s counsel if the attorney provides documentation that he or she has been 
appointed by the court to represent the child. 

§ 9.14 CONCLUSION 

Attorneys for parents and children must be familiar with the rules governing the 
release of confidential and privileged information. This knowledge will help 
counsel to protect the client’s privacy from the moment counsel is appointed 
through the conclusion of the case. A thorough understanding of the rules also 
ensures that counsel takes the required steps to obtain helpful information about 
other parties in the case. As with other aspects of child welfare practice, zealous 
advocacy in this area can have a profound impact on the outcome of the pro-
ceedings. In addition, the client’s experience with the litigation process is en-
hanced when the attorney is attentive to the client’s privacy interests. 
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EXHIBIT 9A—Summary of Exceptions to Social 
Worker and Psychotherapist Confidentiality 
and Privilege Statutes 

Summary of Exceptions to Social Worker and Psychotherapist 
Confidentiality and Privilege Statutes 

 Social 
Worker 
Confid. 
(G.L. c. 112, 
§ 135A) 

Social 
Worker 
Privilege 
(G.L. c. 112, 
§ 135B) 

Psychologist 
Confid. 
(G.L. c. 112, 
§ 129A) 

Psychotherapist 
Privilege 
(G.L. c. 233, 
§ 20B) 

Consent/waiver yes yes yes yes 

Mandatory report-
ing of suspected 
abuse or neglect 

yes yes yes yes 

51B investigations yes yes yes yes 

To initiate and 
give testimony in 
connection with 
C&P, 23C or ter-
mination proceed-
ing 

yes (but only 
DSS or other 
petitioning 
social 
worker) 

yes (but only 
DSS or other 
petitioning 
social 
worker) 

n/a n/a 

Child custody, 
adoption or 
termination cases 
after in camera 
hearing (parents 
only) 

yes (but 
requires 
prior 
warning in 
termination 
cases)  

yes (but 
requires 
prior 
warning in 
termination 
cases)  

yes (but 
requires 
prior 
warning in 
termination 
cases)  

yes (but 
requires prior 
warning in 
termination 
cases)  

Court-ordered 
evaluations 

yes (requires 
prior warn-
ing) 

yes (requires 
prior warn-
ing) 

yes (requires 
prior warn-
ing) 

yes (requires 
prior warning) 

Involuntary com-
mitment 

yes yes yes yes 

Public safety 
exception 

yes n/a yes n/a 
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EXHIBIT 9B—Motion to Quash Order of 
Appointment and/or Motion for Protective Order 

COMMONWEALTH OF MASSACHUSETTS 
JUVENILE COURT DEPARTMENT 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO: 

 

___________________________ 
 
IN RE: Care and Protection of 
Alice 
___________________________ 

 
) 
) 
) 
) 

 
 
 

MOTION FOR A PROTECTIVE ORDER 

NOW COMES Naomi Gray, the mother in the above-captioned action, and 
hereby respectfully requests that this Honorable Court grant this motion for a 
protective order and enjoin Michael Smith, the court investigator, from obtain-
ing, using or disclosing any confidential or privileged information concerning 
Ms. Gray. As grounds for this motion, Ms. Gray state as follows. 

1. This care and protection case petition was filed by the Department of Social 
Services (Department) on August 3, 2006. 

2. On August 6, 2006, this Court granted temporary custody of the child, Al-
ice, to the Department. Also on that date, this Court appointed Michael 
Smith as the court investigator. 

3. The order appointing Mr. Smith purports to allow him to obtain information 
about Ms. Gray that is protected by state and federal confidentiality and 
privilege laws. Specifically, it states:  

The court has ORDERED that the above-named in-
vestigator is to have access to all medical, psychiat-
ric, educational, social service, and criminal records 
concerning the subject child, the subject child’s fam-
ily, and all persons who have provided care for the 
child, and all persons who have had custody of the 
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child, including, but not limited to, portions of such 
records which may 1) pertain to the identity, diagno-
sis, prognosis or treatment for alcohol or drug abuse; 
2) relate to venereal disease; 3) contain information 
acquired by social workers consulting family mem-
bers in their professional capacity; 4) contain com-
munications between family members and psycho-
therapists; 5) contain confidential communications 
with a sexual assault counselor; or 6) contain results 
of HIV tests. 

…. 

Any person whose records may be subject to this or-
der, who believes that any of the aforementioned re-
cords contain privileged information, may file a mo-
tion with this court to request that the court determine 
whether access to such information should be with-
held from the investigator appointed in this matter, 
pursuant to Massachusetts law. 

1. On August 12, 2006, Ms. Gray’s attorney notified Mr. Smith by letter and 
by telephone that Ms. Gray has not consented to the release of her confiden-
tial information. Mr. Smith indicated that the order appointing him allows 
him to obtain such information. 

2. Absent Ms. Gray’s consent, the information described in the court investi-
gator appointment form may only be obtained by following the specific 
procedures outlined in the various statutes and rules. To the extent the court 
investigator appointment form provides otherwise, it is in contravention of 
state and federal law. 

3. For example, Mr. Smith cannot obtain psychotherapy records without com-
plying with the social worker and psychotherapy privilege statutes. See G.L. 
c. 112, 135B; G.L. c. 233, § 20B. Significantly, the court must review the 
records in chambers, and determine that that it is more important to the wel-
fare of the child to permit disclosure than it is to protect the patient’s confi-
dential relationship with the therapist. G.L. c. 112, § 135B(e); G.L. c. 233, 
§ 20B(e). The court may admit privileged information under this exception 
only after “meticulous observance” of the statutory requirements, which 
should be shown in the record. Usen v. Usen, 359 Mass. 453, 457 (1971). 

4. Similarly, Mr. Smith cannot obtain substance abuse treatment records with-
out following the procedures outlined in 42 U.S.C. § 290dd-2 and 42 C.F.R. 
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§§ 2.1–2.67. The party seeking the records must show that the information 
cannot be obtained elsewhere, and that the public interest and need for dis-
closure outweigh injury to the patient, to the patient-physician relationship, 
and to the treatment services. 42 U.S.C. § 290dd-2(b)(2)(C); 42 C.F.R. 
§ 2.64(d). Again, the court must review the documents in chambers before 
authorizing their release. 

5. Some types of information are protected by an absolute privilege, meaning 
there are no exceptions that would authorize disclosure to Mr. Smith. See, 
e.g., G.L. c. 233, § 20J (sexual assault counselors); G.L. c. 233, § 20K (do-
mestic violence victims’ counselors); G.L. c. 111, § 70F (HIV testing). 

Wherefore, Ms. Gray, respectfully requests that this Honorable Court grant this 
motion for a protective order and enjoin Michael Smith, the court investigator, 
from obtaining, using or disclosing any confidential or privileged information 
concerning Ms. Gray. 

 

Dated: August 15, 2006 Respectfully submitted, 
MOTHER 
By her attorney, 

_____ 
ATTORNEY BBO No.  
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mailing the same to them. 

 _____ 
Attorney/Date 
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EXHIBIT 9C—Letter Informing Treatment Providers 
that Client Does Not Consent to Release of 
Confidential Information 

 August 3, 2006 

Sally Worker, M.S.W. 

100 Main Street 

New City, MA 02111 

Re: Arthur Andersen 

Dear Ms. Worker: 

I have been appointed by the New City Juvenile Court to represent Arthur An-
dersen in a care and protection case involving Mr. Andersen’s son, William. Mr. 
Andersen tells me that he has been seeing you once a week for counseling since 
March of this year. I am writing to inform you that Mr. Andersen does not au-
thorize you to speak with or release records to any person or entity, including the 
Department of Social Services. In addition, please be advised that Mr. Andersen 
does not give you permission to speak with Mr. Michael Smith, who has been 
appointed by the court to conduct an investigation of the facts in this case. To 
the extent Mr. Andersen may have previously signed a release permitting the 
Department of Social Services to obtain information from you, this release has 
been revoked in writing (see attached letter to DSS). 

If you have any questions about these instructions, please contact me immedi-
ately. In addition, please notify me immediately if DSS, Mr. Smith, or anyone 
else contacts you requesting information about Mr. Andersen. Thank you for 
your attention to this matter. 

 Sincerely, 
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EXHIBIT 9D—Limited Release of Information 

 September 5, 2005 

Lois Lane 
Children’s Friend and Family Services 
100 Main Street 
Notown, MA  01111 
Fax:  978-999-1111 

RE: Clark Kent Limited Release of Information 

Dear Ms. Lane: 

I am writing to you today regarding my client, Clark Kent, and his “Limited 
Release of Information” enclosed with this letter. It is my understanding that Mr. 
Kent is now receiving therapy services from your agency. As Mr. Kent’s attor-
ney, I am asserting his right to confidentiality under G.L. c. 112, s. 129A, s. 
135A, and 135B, and G.L. c. 233, s. 20B. The enclosed “Limited Release” will 
permit your agency to provide on a monthly basis the following information to 
Mr. Kent’s case worker at the Department of Social Services in written form 
only: 

1. The dates on which Mr. Kent participates in services;  

2. The nature of the services he participates in; and 

3. The general topics or nature of his treatment, including the goals of the pro-
gram or service, as well as a general statement of his progress and/or com-
mitment to treatment 

This “Limited Release” does not authorize the release of specific communi-
cations made by Mr. Kent in the course of his treatment. Further, this “Lim-
ited Release” does not authorize the release of any information to any other per-
son or entity without an express written release. A copy of this release may be 
substituted for the original. 

Mr. Kent also requests that your agency forward to my office a copy of all com-
munications between your agency and DSS under this release. Please don’t hesi-
tate to contact me at 978-999-0000 if you have any questions or concerns. 

Thank you for your attention to this matter. 
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 Sincerely yours, 

Attorney name 
Address/phone number 

LIMITED RELEASE OF INFORMATION 

 I, Clark Kent, do hereby authorize Children’s Friend and Family Ser-
vices to provide on a monthly basis the following information to my caseworker 
at the Department of Social Services in written form only: 

1. The dates on which I participate in services;  

2. The nature of the services I participate in; and 

3. The general topics or nature of my treatment, including the goals of the 
treatment, as well as a general statement of my progress and/or commitment 
to treatment. 

I DO NOT AUTHORIZE THE RELEASE OF SPECIFIC 
COMMUNICATIONS MADE BY ME IN THE COURSE OF MY 
TREATMENT. 

I DO NOT AUTHORIZE THE RELEASE OF ANY RECORDS TO ANY 
OTHER PERSON OR ENTITY WITHOUT AN EXPRESS WRITTEN 
RELEASE. 

I understand that I may revoke this release at any time.  Absent such revocation, 
this release expires one year from the date on which it is signed. 

_____ 
Signature 

_____ 
Date 
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EXHIBIT 9E—Limited Release of Information: 
Releasing Information but Stating It Is Not 
Admissible at Trial 

LIMITED RELEASE OF INFORMATION 

I, Client, hereby authorize communication between Mr/Ms. Treatment Provider 
at City Mental Health Associates and the Department of Social Services, regard-
ing the following information: 

1. The dates on which I participated in the program or services; 

2. The nature of the program or services that I participated in; 

3. The general topics or nature of the program or service, including the goals 
of the program or service, if any, as well as a general statement of my pro-
gress in and/or commitment to the program or service; 

4. Any communications and/or treatment records that may be directly relevant 
to determine what mental health related services the Department of Social 
Services may provide to me in the interest of furthering the goal of reunify-
ing me with my child(ren). 

I AM DISCLOSING THIS INFORMATION SOLELY FOR THE 
LIMITED PURPOSE OF HELPING THE DEPARTMENT OF SOCIAL 
SERVICES TO ASSESS WHAT SERVICES TO PROVIDE ME IN 
ORDER TO FURTHER THE GOAL OF REUNIFICATION. 

I HEREBY EXPRESSLY RESERVE THE RIGHT TO ASSERT ANY 
PRIVILEGE(S) THAT MAY ATTACH TO THE DISCLOSED 
COMMUNICATIONS AND/OR RECORDS AT ANY SUBSEQUENT 
HEARING OR TRIAL. 

I DO NOT AUTHORIZE THE RELEASE OF ANY RECORDS TO ANY 
OTHER PERSON OR ENTITY WITHOUT AN EXPRESS WRITTEN 
RELEASE. 

_____ 
Date 

_____ 
Signature/DOB 
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Chapter 10 

EXPERTS 

CLAUDIA LEIS BOLGEN, ESQ. 
Bolgen & Bolgen, Woburn 

Scope Note 
Experts play a critical role in child welfare cases, whether they 
consult during case preparation, participate in the case pursu-
ant to appointment by the court, or testify as experts or percipi-
ent fact witnesses at trial. This chapter addresses the subject 
matter of expert testimony, hiring and preparing an expert, dis-
covery of experts, the admission of expert opinion, and sug-
gested cross-examination techniques. Please note that the name 
of the Department of Social Services (DSS) was changed to the 
Department of Children and Families (DCF) in 2008. Both desig-
nations may appear in this chapter; they are interchangeable. 

§ 10.1 INTRODUCTION 

Experts play a critical role in care and protection and termination of parental 
rights cases. If representing a parent, an expert can help convince a judge that 
the client has the current ability to parent his or her child. If representing a child, 
expert testimony describing the child’s physical, mental, and emotional status 
will often persuade the judge either to send the child home or sever biological 
ties. Experts can also assist counsel outside of court. For example, an expert can 
explain complex medical or clinical data, suggest fruitful areas for cross-
examining a witness, or recommend appropriate services for a client. Experts 
can also help in CHINS cases. A mental health expert may evaluate a child who 
is inexplicably “stubborn” or a “runaway” and recommend appropriate services or 
placement. A special education expert may advise counsel about a truant client’s 
educational needs. 

Experts can be helpful not just at the trial stage, but at other points in the case, 
such as for the seventy-two–hour hearing, an abuse of discretion motion, or a 
permanency hearing. An expert may also assist counsel posttrial, for example, at 
a review and redetermination hearing or a motion for sibling visitation. 
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Thorough preparation is essential to the effective presentation or cross-
examination of expert witnesses. Counsel must be familiar with the foundational 
requirements for the admission of expert testimony and be prepared to object or 
support its admission as necessary. Counsel also must be alert to expert opinions 
contained in documents that are expected to be offered into evidence. Medical 
records, DSS records, and court investigator reports frequently contain opinions of 
the authors and of third parties. Those opinions must satisfy the same foundational 
requirements as in-person testimony. 

If counsel has hired an expert, he or she must also take care to protect the confi-
dentiality of expert-related information. Information prepared for or by the ex-
pert may be protected under the attorney work-product doctrine. The client’s 
communications with an expert may also be subject to the psychotherapist or 
social worker privilege. 

Counsel can obtain funds to hire an expert under the Indigent Court Costs Act 
(ICCA). See G.L. c. 261, §§ 27A–27G. See Chapter 11, Use of the Massachusetts 
Indigent Court Costs Act. 

§ 10.2 TYPES OF EXPERTS 

§ 10.2.1 Testimonial Experts 

As a general rule, a witness is not allowed to express an opinion and can testify 
only to those facts that he or she has personally observed. See generally Mark S. 
Brodin and Michael Avery, Handbook of Massachusetts Evidence § 7.1 at 395 
(8th ed. 2007). (hereinafter Brodin and Avery, Massachusetts Evidence). How-
ever, an expert may express an opinion in his or her field of expertise where the 
expert possesses a special skill, knowledge, or experience beyond that of a lay-
person that will assist the trier of fact in understanding the evidence. See Dep’t 
of Youth Servs. v. a Juvenile, 398 Mass. 516, 527 (1986). 

Counsel may hire an expert to testify in court and render an opinion about an 
issue relevant to the case. If the subject matter in dispute is of a technical or sci-
entific nature, an expert can educate the trial judge on the issue. Counsel may 
hire an expert to rebut a negative guardian ad litem or court investigator’s report. 
Lastly, if an opposing party is putting on an expert, counsel must consider hiring 
an expert to counteract or discredit the other side’s case. 
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In deciding whether to present expert testimony, counsel should consider 
whether an expert is necessary to establish an important fact or theory. For ex-
ample, if the case involves an unexplained injury, expert testimony generally 
will be necessary to support the position that the injury was accidental or in-
flicted. See Adoption of Iris, 43 Mass. App. Ct. 95, 100, 105–06 (1997). In con-
trast, expert testimony may not be necessary to establish that a parent suffers 
from a mental illness. See Adoption of Vidal, 56 Mass. App. Ct. 916, 916 (2002). 
Even if not necessary, expert testimony may bolster the client’s position and 
make it more likely the court will rule in the client’s favor. For example, an ex-
pert may help convince a judge that postadoption contact with the birth parent or 
siblings is, or is not, in the child’s best interests. 

The decision whether to offer expert testimony becomes more complicated when 
the opposing party is not calling an expert. If counsel puts on his or her own 
expert, opposing counsel might be able to “fill in the holes in her own case” 
during cross-examination of the other party’s expert. For example, in Adoption 
of Peggy, the father’s expert witness, presented on cross-examination with a 
hypothetical situation substantially mirroring the facts of the case, agreed that 
removing the child from her foster home could cause the child significant emo-
tional harm. Adoption of Peggy, 436 Mass. 690, 704 (2002). In this situation, 
counsel must know precisely what his or her expert will say both on direct and 
cross-examination, and then weigh the benefits and potential harm of presenting 
the expert. 

§ 10.2.2 Preparation or Consultation Experts 

Counsel may hire a consultation expert to assist in preparing for trial or other 
proceeding. This type of expert is not expected to be a witness. A preparation 
expert can educate counsel about an area of specialized knowledge, assist in 
evaluating medical or scientific evidence, or help plan the cross-examination of 
the other side’s witnesses. Often parent clients become involved with DSS be-
cause of substance abuse, mental health issues, or cognitive limitations. A prepa-
ration expert can evaluate a parent client for purposes of determining the 
strength of DSS’s case or identifying what accommodations or services the cli-
ent may need. An expert can assist child’s counsel in identifying needed services 
or in determining the child’s position in accordance with the CPCS performance 
standards. See CAFL Trial Perf. Std. 1.6. 
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§ 10.2.3 Court-Appointed Experts 

Experts, such as court investigators and guardians ad litem, may also be ap-
pointed by the court. The foundational requirements for the admission of expert 
opinion apply equally to these court-appointed experts. 

Court investigators are required to be appointed in every care and protection 
case in the Juvenile Court to investigate the facts and submit a written report to 
the court. See G.L. c. 119, § 24. The report may include the opinions and rec-
ommendations of the investigator. See Adoption of Astrid, 45 Mass. App. Ct. 
538, 546 (1998); Custody of Michel, 28 Mass. App. Ct. 260, 266 (1990). These 
same rules apply to guardian ad litem reports. See Adoption of Georgia, 433 
Mass. 62, 68–69 & n.6 (2000). 

However, court investigators and guardians ad litem are not automatically enti-
tled to give opinion evidence. See Adoption of Georgia, 433 Mass. 62, 68–69 & 
n.6 (2000). Any party may challenge any witness’s qualifications to provide 
opinion evidence by seeking a formal voir dire. Counsel should object to any 
opinion contained in the court investigator’s report if it falls outside the scope of 
the court investigator’s area of expertise or is attributed to another expert who 
has not been qualified by the court. Moreover, even if a witness is qualified as 
an expert, the expert’s limited credentials and/or experience can form the basis 
of an effective cross-examination to undermine the weight of the opinion. For a 
further discussion of court investigators and guardians ad litem and the rules 
regarding admission of their reports, see Chapter 5, Court Investigators and 
Guardians Ad Litem, and Chapter 8, Evidence in Care and Protection and Ter-
mination of Parental Rights Cases. 

Expert testimony may also come from court clinicians. A trial judge may require 
a parent or child to be evaluated by the court clinic. Once again, counsel must 
carefully consider the foundational requirements for admission of the evaluator’s 
opinion into evidence. 

§ 10.2.4 Percipient (Fact) Witnesses 

It is relatively common in child welfare cases that witnesses who have not been 
qualified as experts attempt to testify to their opinions. This occurs most fre-
quently with DSS social workers and with children’s therapists. For example, a 
DSS social worker who has supervised visits between a parent and a child may 
opine that visits caused the child to have behavioral disturbances afterwards. A 
lay witness can certainly testify to his or her observations of the child during the 
visit and after the visit; however, a statement that the visit “caused” behavioral 
disturbances is an opinion. If the social worker is not qualified as an expert to 
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render an opinion on this subject, the opinion should not be admitted into evi-
dence. See Commonwealth v. Lacaprucia, 41 Mass. App. Ct. 496, 499 (1996), 
aff’d in part, rev’d in part, 429 Mass. 440 (1999). 
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§ 10.3 SUBJECT MATTER OF EXPERT 
TESTIMONY 

The subject matter of expert testimony in child welfare cases is wide-ranging. 
Perhaps the most common type of expert is a psychologist or other mental health 
professional, who can provide testimony about his or her treatment of the parent 
or the child. A mental health expert may also conduct an evaluation of the child, 
the parent, or both depending upon the issues in the case. 

Practice Note 
Sometimes, DSS refuses to make the child available for independ-
ent testing or evaluation requested by the parent on the grounds that 
the child will be “harmed” by the evaluation. In this situation, counsel 
should file a motion to compel DSS to produce the child and, if neces-
sary, request an evidentiary hearing on the issue. See Exhibit 10A, 
Motion to Compel DSS to Make Child Available for an Evaluation. 

Other potential areas of expert testimony may include sexual abuse, substance 
abuse, domestic violence, the adequacy of DSS services, religious or cultural 
issues, battered child syndrome, Munchausen Syndrome by Proxy, and shaken 
baby syndrome. In a termination of parental rights case, an expert in adoption 
issues may be helpful if counsel is advocating for postadoption contact between 
the child and parent or among siblings. 

In a CHINS case, counsel might hire an expert to educate the court about the 
client’s mental health, physical, or educational needs. For example, a child who 
refuses to go to school might be suffering from depression or another mental 
illness. In most cases, the expert is the child’s therapist or another mental health 
professional already involved with the family. However, in some instances, the 
judge may refer the child to the court clinic for an evaluation or counsel may 
obtain funds to retain an expert. 

§ 10.4 HIRING AN EXPERT 

Once counsel determines that an expert is needed, the next step is to locate and 
hire a suitable expert. The CPCS Children and Family Law Division maintains a 
database of professionals interested in serving as expert witnesses in child wel-
fare cases. Attorneys may call the Boston CAFL office, their CAFL mentor, or 
their regional coordinator to obtain information about experts in particular 
fields. In addition, counsel may wish to consult with other attorneys who may 
have used a particular expert and can provide firsthand information. Other sug-
gested methods for locating an expert include 
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• searching the Internet; 

• looking in the telephone book under “Associations”; 

• contacting the appropriate department at a college or university, 
hospital or teaching hospital; 

• asking the client’s therapist or the court clinic; 

• checking online or in the library for professional publications, 
newsletters, and journals to identify leaders in a particular field; 

• contacting specialty organizations or associations, such as the 
Disability Law Center and the Massachusetts Psychological As-
sociation; and 

• contacting state government agencies, such as the Commission 
for the Blind or the Massachusetts Rehabilitation Commission, 
for names of persons with knowledge in the field. 

Although counsel can usually find a local expert, in certain fields it may be nec-
essary to look outside the state for qualified individuals. Effective December 1. 
2008, under ICCA, an attorney must obtain prior approval from the deputy chief 
counsel before hiring an expert whose one-way travel to the court in which the 
case is pending will exceed 100 miles. 

After locating one or more possible experts, counsel must determine whether the 
expert is right for the particular case. Counsel should request a curriculum vitae 
and review the expert’s training and experience. If the expert has worked with 
other attorneys, counsel can ask for references. If possible, counsel should also 
meet with the expert before making a final decision. The following are some 
questions to consider. 

• Does the expert have particular views or biases that may influence 
the opinion? 

• Does the expert have prior experience testifying and, if so, in 
what capacity? 

• Can the expert express his or her ideas clearly and persuasively in 
terms laypersons can comprehend? 

• What has the expert published, and are there any views expressed 
in the expert’s publications that are contrary to the client’s position? 
If so, can they be explained? 
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• Does the expert have sufficient time to devote to the case? 

• Can the expert think quickly and accurately under hostile ques-
tioning? 

If the expert is being hired only for consultation purposes, counsel may not need 
to be as concerned about the expert’s prior experience and skill at testifying or 
whether the expert has publications or impressive credentials. 

After selecting an expert, counsel must file a motion for funds under the Indi-
gent Court Costs Act. See Chapter 11, Use of the Massachusetts Indigent Court 
Costs Act. 

Counsel should send the expert an engagement letter defining the work to be 
performed, outlining the time frames for completing tasks, and specifying 
whether the expert is expected to prepare a written or oral report. See Ex-
hibit 10B, Expert Engagement Letter. The engagement letter should clearly ex-
plain the payment arrangements. Many experts are already set up to bill the 
Commonwealth directly for their services as a vendor. If not, counsel should 
assist the expert in submitting the appropriate paperwork to CPCS. In addition, 
counsel can pay the expert and then seek reimbursement from CPCS; however, 
this approach is relatively uncommon. 

Counsel must discuss confidentiality with the expert at the outset of the relation-
ship, including explaining that anything provided to or prepared by the expert is 
confidential and may not be disclosed to anyone other than counsel. Counsel 
should be aware that mental health professionals with experience as guardians 
ad litem or evaluators for DSS may be familiar with the need to give Lamb 
warnings to inform their interviewees that any communications will not be privi-
leged. See Commonwealth v. Lamb, 365 Mass. 265 (1974). However, an expert 
hired by counsel should never give Lamb warnings to the client; otherwise, the 
client will be unable to invoke his or her psychotherapist or social worker privi-
lege in the event the expert’s opinion turns out to be unfavorable. Therefore, 
counsel should remind the expert not to provide the client with a Lamb warning. 
See Chapter 9, Privilege and Confidentiality, for a discussion of the social work-
er and psychotherapist privileges. 

The expert must also understand the rules governing attorney work-product. See 
discussion in § 10.6, below. 

Practice Note 
In almost every case counsel should instruct the expert not to pre-
pare a written report until it is certain that the expert’s opinion will be 
favorable to the client. This will avoid the possibility that a harmful 
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report will inadvertently be disclosed. In addition, a busy expert may 
not wish to spend valuable time writing a report that will not be used. 
However, some experts use the writing process to analyze the data 
and reach their conclusions and may feel uncomfortable providing 
an opinion before preparing at least a draft report. Counsel should 
discuss the expectations regarding report writing at the outset of the 
relationship. 

If the case settles before the expert has completed his or her work, counsel 
should let the expert know immediately. Also, counsel should ensure that the 
expert is paid and, if necessary, should offer to assist the expert with any billing 
problems. In addition, counsel may wish to send a brief letter thanking the ex-
pert for his or her time and attention to the case. If the expert has a positive ex-
perience with counsel, he or she will be more likely to assist counsel in future 
cases if needed. 

§ 10.5 EXPERT PREPARATION 

The effective use of expert witnesses involves information sharing and educa-
tion between counsel and the expert. A good lawyer-expert team can educate 
counsel, shape the case for trial, and may ultimately result in convincing the 
judge to rule in the client’s favor. 

Regardless of how distinguished the expert, he or she cannot be effective with-
out an in-depth knowledge of the case. Counsel should meet with the expert to 
review the facts of the case and explain the client’s position and objectives in the 
litigation. Counsel should provide the expert with the case materials appropriate 
to his or her subject area. See Rule 9A of the Rules of Juvenile Court (Juv. Ct. 
R. 9A). Counsel must use caution in disclosing privileged materials to a testi-
monial expert because those materials may be subject to discovery by adverse 
parties. 

An ideal expert-counsel relationship is a two-way exchange of information and 
ideas. The expert can teach counsel about the subject matter at issue and about 
his or her theories. Counsel can educate the expert about the client’s and other 
parties’ views of the case as well as the legal standard that the judge will apply. 
As part of this exchange, counsel should play “devil’s advocate” and challenge 
the expert’s opinions just as skilled counsel for the opposition will attempt to do 
at trial. Counsel should ask the expert about standard texts in the field and 
whether there are theories accepted by other experts that differ from counsel’s 
theories. He or she may also want to ask the expert to prepare a glossary of tech-
nical terms. In addition, if the expert is new to the court process and to child 
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welfare proceedings, counsel must educate the expert about the roles of the vari-
ous participants and the nature of the case. 

Testifying experts must be thoroughly prepared for direct and cross examination. 
This preparation begins by explaining the “rules” for testifying. See CD File 
1311, Checklist for Preparing Witnesses. Counsel should prepare a set of direct 
examination questions and review them with the expert prior to trial. This en-
sures the questions are phrased in a manner that will effectively elicit the ex-
pert’s opinion. Similarly, if counsel intends to use hypothetical questions, coun-
sel should go over these questions in advance of the trial with the expert to en-
sure he or she responds as expected. Lastly, counsel should focus the direct ex-
amination on the particular facts and information that the judge needs to know to 
decide the case. Although it might be tempting to allow the expert to pontificate 
generally about his or her theory, its history, or other more esoteric matters, 
judges are likely to have little patience for testimony with little or no relevance 
to the issue at hand. 

Preparing an expert for cross-examination by opposing counsel is a similar proc-
ess. Counsel should identify the cross-examination questions that opposing 
counsel is likely to ask and review them carefully with the expert to determine 
how the expert will respond. This process also allows the expert to assist counsel 
with identifying potential weaknesses and problem areas in the expert’s testimony. 

Of course, preparation of a court-appointed expert, such as a court investigator 
or guardian ad litem, is typically different because the court investigator or 
guardian ad litem is (or should be) independent of any party to the litigation. A 
court-appointed expert is already involved with the case and does not necessar-
ily need to be educated about the facts by counsel. Assuming that the court-
appointed expert’s opinion is favorable to the client, counsel must work care-
fully with the expert to ensure that this positive information is included in the 
expert’s testimony. Although preparation of an expert retained by counsel might 
include suggestions on how to answer certain questions, this approach may not 
be appropriate with a court-appointed expert. It is better practice for counsel to 
ask the court-appointed expert in advance of trial what he or she might say in 
response to particular questions or to inquire generally about how the expert 
intends to address particular issues. If the expert seems receptive to further dis-
cussion about the upcoming trial testimony, counsel may also offer to practice 
direct or cross-examination with him or her. 
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§ 10.6 EXPERT DISCOVERY 

§ 10.6.1 The Work-Product Privilege 

The general rule is that an opposing party may obtain discovery regarding ex-
perts who counsel intends to call as witnesses. See Mass. R. Civ. P. 26(b)(4). The 
Juvenile Court Rules require the parties to disclose in pretrial memoranda the 
identity of all expert witnesses, a delineation of the issues to which the expert is 
expected to testify, and a copy of his or her curriculum vitae. Juv. Ct. R. 11(11). 

Facts and opinions held by nontestifying (e.g., “preparation” or “consultation”) 
experts are considered attorney work-product. See Mass. R. Civ. P. 26(b)(4); see 
also Adoption of Sherry, 435 Mass. 331, 336 (2000). Opposing counsel may 
obtain discovery of a nontestifying expert only upon a showing that he or she 
cannot obtain facts or opinions on the same subject by other means. See 
Mass. R. Civ. P. 26(b)(4). However, even where the opposing party could meet 
this burden, the expert’s work might still be protected by the psychotherapist or 
social worker (or other) privilege. 

Nonetheless, the work-product privilege can be waived. See Adoption of Sherry, 
435 Mass. 331, 336 (2001). In Adoption of Sherry, child’s counsel allowed a 
nontestifying expert to speak to the court investigator and father’s counsel with-
out attending the meetings or otherwise giving limiting instructions to the expert 
on the topics to be discussed. Adoption of Sherry, 435 Mass. at 336. As a result, 
the Supreme Judicial Court found that the child’s counsel had waived her work-
product privilege, the expert’s opinion could be included in the court investiga-
tor’s report, and the father’s counsel could call the expert to testify at trial. Adop-
tion of Sherry, 435 Mass. at 336. 

Practice Note 
Although relations between opposing counsel on a case may be 
friendly, counsel for a parent or child should never allow other coun-
sel unrestricted access to counsel’s expert witnesses. Similarly, pre-
cautions should be taken when counsel is considering engaging an 
expert witness on behalf of two parties whose positions in the case 
are aligned. The work product protection is not waived by the disclo-
sure of information in the context of a joint litigation effort where the 
parties share a common interest. Hanover Ins. Co. v. Rapo & Jep-
sen Ins. Serv., Inc., 449 Mass. 609, 617 (2007). However, if the par-
ties later become adversaries, case law is not settled as to how ex-
pert opinion information gained by the now-adverse party during the 
prior period of cooperation will be treated. See United States v. 
Mass. Inst. of Technology, 129 F.3d 681, 687 (1st Cir. 1997) (the 
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work product doctrine is intended to protect against “adversaries” and 
disclosing information in a manner that is inconsistent with keeping it 
from an adversary, or potential adversary, waives the protection). The 
better practice would be for the parties to each engage a separate 
expert just in case their positions subsequently diverge. Counsel for 
the parties may also enter a joint defense agreement that specifies 
how the information will be used, if at all, in the event the parties’ in-
terests become adverse. See “Considerations for Joint or Common 
Defense Agreements,” Mass. Lawyers Weekly (Aug. 2, 2004). 

An inadvertent disclosure of protected information does not result in a waiver of 
the work-product privilege as long as counsel took reasonable precautions to 
prevent the disclosure. See Adoption of Sherry, 435 Mass. 331, 336 (2001); Matter 
of the Reorganization of Elec. Mut. Liab. Ins. Co., 425 Mass. 419, 422–23 
(1997). To avoid an inadvertent waiver, counsel must, at a minimum, provide 
written and verbal instructions to the expert not to provide information about the 
case to anyone other than counsel without counsel’s prior approval. If for strate-
gic reasons, counsel wishes the expert to provide information to a court investi-
gator, guardian ad litem, or opposing counsel, he or she should attend the meet-
ing to advise the expert and monitor what is said. If an expert ignores counsel’s 
instructions and gives unauthorized information to an opposing party or if an 
expert accidentally sends a written report to the wrong person, counsel can argue 
that the disclosure was inadvertent and should not result in a waiver of the work-
product privilege. 

§ 10.6.2 The Work-Product Privilege 
and Testifying Experts 

If counsel intends for the expert to testify at trial, opposing counsel may obtain 
discovery of the facts known and opinions held by the expert. See Mass. R. 
Civ. P. 26(b)(4)(A); Juv. Ct. R. 11(11). However, it is not clear if information 
that would otherwise be considered attorney work-product loses that protection 
when provided to the expert. For example, a memorandum written by counsel 
outlining his or her theory of the case is protected attorney work-product. How-
ever, if counsel provides a copy of the memorandum to the expert, the protection 
may be lost. Similarly, preliminary drafts of an expert’s report may be discover-
able. In a case decided under the federal rules of civil procedure, which are not 
identical to the Massachusetts rules, the court ordered disclosure of documents 
furnished to an expert that contained the attorney’s mental impressions and legal 
theories. See Suskind v. Home Depot Corp., No. 99-10575-NG, 2001 U.S. Dist. 
LEXIS 1349 (D. Mass. Jan. 2, 2001). There is no Massachusetts appellate case 
on point on this issue; therefore, the best practice is for counsel to assume that 
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anything provided to a testimonial expert is discoverable. For a further discus-
sion of this issue, see “Expert Discovery and the Work Product Doctrine,” Boston 
Bar Journal (March/April 2004). 

§ 10.6.3 Expert Interrogatories 

In Juvenile Court, counsel must obtain leave of the court by motion to serve 
interrogatories. See Juv. Ct. R. 9. In the Probate and Family Court, leave of court 
may also be required. See Chapter 16, Child Welfare Proceedings in the Probate 
and Family Court, for a discussion of that court’s discovery rules. Expert inter-
rogatories are addressed in Mass. R. Civ. P. 26(b)(4)(A)(i). This rule provides 
that counsel may serve interrogatories on opposing parties requiring the party to 

• identify each person they intend to call as an expert witness; 

• state the subject matter of the expert’s testimony; and 

• state the substance of the facts and opinions to which the expert is 
expected to testify along with a summary of the grounds for each 
opinion. 

Although the Massachusetts Rules of Civil Procedure do not technically apply in 
child welfare cases, they may be accepted as a cogent standard. See Care and 
Protection of Zelda, 26 Mass. App. Ct. 869, 871 (1989). Therefore, counsel 
should serve interrogatories that substantially track Rule 26. Counsel’s expert 
interrogatories should also ask whether the expert has produced a written report 
and, if so, counsel should request further discovery under Juvenile Court Rule 9. 
See Exhibit 10C, Motion for Leave to Serve Expert Interrogatories and Sample 
Expert Interrogatories. 

Expert interrogatories can help ensure that counsel is not surprised by an oppos-
ing expert’s testimony. If expert interrogatories are filed well in advance of trial, 
counsel should request that the expert supplement his or her responses closer to 
the trial date. 

Practice Note 
Expert interrogatories may also be helpful if a fact witness offers an 
unexpected opinion on the witness stand. Counsel can object to the 
opinion on the ground that the witness was not disclosed as an ex-
pert and/or that the opinion was not disclosed to counsel in response 
to expert interrogatories. See Mattoon v. City of Pittsfield, 56 Mass. 
App. Ct. 124, 136–37 (2002) (witness who had not been identified as 
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an expert witness prior to trial was not allowed to testify to an expert 
opinion); Kearns v. Ellis, 18 Mass. App. Ct. 923, 924 (1984) (same). 

§ 10.6.4 Expert Depositions 

Expert depositions also require leave of the court. See Juv. Ct. R. 9. See Chapter 
16, Child Welfare Proceedings in the Probate and Family Court, for a discussion 
of their deposition practice. They are rarely conducted in child welfare practice, 
and counsel may need to provide the court with a compelling reason for granting 
the request. For example, a deposition might be needed where counsel plans to 
challenge an opposing expert’s opinion under Commonwealth v. Lanigan, see 
below, and the expert’s methodologies are not adequately explained by inter-
rogatories or other discovery. In this instance, a judge may be persuaded that a 
deposition rather than a voir dire hearing on the matter would be more expedi-
ent. Similarly, counsel may need to depose an expert if the expert’s answers to 
interrogatories are incomplete or unclear. Lastly, a videotaped deposition may be 
a useful method in appropriate cases to address scheduling difficulties if an ex-
pert cannot be present in court to testify at trial. See Mass. R. Civ. P. 30A. See 
Exhibit 10D, Motion for Leave to Depose Expert Witness. 

§ 10.6.5 Sanctions for Failure to Comply with Discovery 

If the opposing party has failed to respond to a discovery request, counsel should 
look to the Massachusetts Rules of Civil Procedure for guidance. Under 
Mass. R. Civ. P. 37, a party aggrieved by the failure to answer interrogatories or 
to appear for a deposition may bring a motion for a court order to compel the 
discovery. If the opposing party fails to comply with the court’s discovery order, 
counsel may ask the judge to impose sanctions. Possible sanctions include 

• holding the noncomplying party in contempt; 

• prohibiting the noncomplying party from introducing evidence on 
the subjects covered by the discovery order; 

• accepting as true those matters for which discovery was not pro-
duced; or 

• staying the proceeding until the court’s order is obeyed. 

See Mass. R. Civ. P. 37(b). In addition, under Juvenile Court Rule 12 the court 
may order a party or attorney to pay reasonable costs and expenses if he or she 
“engages in conduct that either delays the progress of litigation, wastes judicial 
resources or causes an unnecessary increase in expenses on a party, or otherwise 
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impedes the full and effective administration of justice, without sufficient justi-
fication[.].” 

When the opposing party discloses the existence of an expert or a change in the 
expert’s opinion well in advance of trial, or if a short continuance in an ongoing 
or imminent trial would resolve any element of unfair surprise, the court is more 
likely to grant a short continuance than to exclude the expert testimony. See, 
e.g., Derby Refining Co. v. City of Chelsea, 407 Mass. 703, 716 (1990) (notifica-
tion of expert two months before trial non-prejudicial); Resendes v. Boston Edi-
son Co., 38 Mass. App. Ct. 344, 350–51 (1995) (one month before trial suffi-
cient notice of expert); Giannaros v. Walker, 16 Mass. App. Ct. 902, 902 (1983) 
(notification of expert ten days before trial sufficient where aggrieved party had 
opportunity to seek a continuance). 

§ 10.7 THE ADMISSION OF EXPERT OPINION 

The trial judge generally has broad discretion to admit or exclude an expert’s 
opinion, which will only be reversed on appeal if the trial judge is found to have 
abused his or her discretion or committed an error of law. See Commonwealth v. 
O’Brien, 423 Mass. 841, 853 (1996) (citations omitted). For example, reversal 
may be warranted where a trial judge prohibits a party from introducing expert 
testimony due to the judge’s misunderstanding of the issues of fact upon which 
the testimony is being offered or the judge’s failure to perceive the relevance of 
the testimony. See Commonwealth v. Crawford, 429 Mass. 60, 66–67 & n.13 
(1999). If the court excludes expert testimony in whole or in part, counsel must 
make an offer of proof to preserve the issue for appeal. See Commonwealth v. 
Crawford, 429 Mass. at 64 & n.12. 

Practice Note 
If a judge is going to question the need for an expert or the rele-
vance of the expert’s testimony, he or she will often do so at the time 
counsel presents a motion for funds to retain an expert. See, e.g., 
Commonwealth v. Zimmerman, 441 Mass. 146, 152–53 (2004). For 
a discussion of counsel’s options when a judge denies a request for 
funds to retain an expert, see Chapter 11, Use of the Massachusetts 
Indigent Court Costs Act. 

There are a number of foundational requirements for the admission of expert 
testimony. Whether offering or opposing expert testimony, counsel must consider 
the questions below. 

• Is expert testimony necessary? If scientific, technical, or other 
specialized knowledge will assist the judge in understanding the 
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trial evidence or in determining a disputed fact, expert testimony 
is admissible. Whenever a factual dispute or aspect of the evi-
dence at trial is beyond the knowledge of a layperson, expert tes-
timony is generally appropriate. See, e.g., Commonwealth v. 
Frangipane, 433 Mass. 527, 533 (2001). 

• Is the expert testimony relevant to a trial issue? The expert’s 
testimony must be probative of a fact at issue in the trial to be 
admissible. For example, counsel would not need an expert to dis-
cuss child sexual abuse if there is no admissible evidence at trial 
that the child was sexually abused. 

• Is the expert qualified to offer an opinion? “The competency of 
an expert witness to testify to his opinion rests upon unusual knowl-
edge and extraordinary experience, superior to that of ordinary 
persons.” Dep’t of Youth Servs. v. a Juvenile, 398 Mass. 516, 527 
(1986) (quotations omitted). The proponent of the evidence must 
show that the expert has the requisite education, training, experi-
ence, and familiarity with the subject matter to render an opinion. 
See, e.g., Adoption of Hugo, 428 Mass. 219, 232 (1998). 

• Is the expert’s opinion based upon a proper factual founda-
tion? An expert opinion must be based upon (1) facts that the ex-
pert has personal knowledge of; (2) facts that are, or will be, ad-
mitted into evidence through other witnesses or documents; or 
(3) facts that may not be in evidence, but are independently ad-
missible and are a permissible basis for an expert to consider in 
formulating an opinion. See Dep’t of Youth Servs. v. A Juvenile, 
398 Mass. 516, 527, 531 (1986); Adoption of Seth, 29 Mass. App. 
Ct. 343, 352–53 (1990). In addition, the factual foundation on 
which the expert is relying must be sufficient to support the ex-
pert’s conclusion; otherwise, the opinion may be stricken as in-
admissible speculation. See, e.g., Kirby v. Morales, 50 Mass. App. 
Ct.786, 792 (2001). 

• Is the expert’s methodology reliable? Counsel must establish 
that the expert’s opinion is based upon a reliable theory or meth-
odology. See Commonwealth v. Lanigan, 419 Mass. 15, 25 (1994). 

Each of these foundational requirements must be met whenever opinion evi-
dence is offered through a hired expert, a court-appointed expert, or a fact wit-
ness, such as a therapist or social worker. In addition, counsel must consider 
these foundational requirements whenever an opinion is contained in a docu-
ment being introduced into evidence, such as DSS records, medical records, or 
court investigator reports. For a further discussion of opinions contained in docu-
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ments, see Chapter 8, Evidence in Care and Protection and Termination of Pa-
rental Rights Cases. 

Once admitted, how much weight to give the expert opinion is a matter for the 
trial judge, not an appellate court. Commonwealth v. Cowen, 452 Mass. 757, 762 
(2008) (citing Hill, petitioner, 422 Mass. 147, 156 (1996)). This is particularly 
true for medical and psychological experts, “who regularly are permitted to tes-
tify on the basis of examination of records and other materials with respect to an 
issue in dispute.” Commonwealth v. Cowen, 452 Mass. at 762. Where opposing 
parties offer competing expert testimony, it is up to the trial judge to determine 
the weight and credibility to assign to the witnesses. Adoption of Willamina, 71 
Mass. App. Ct. 230, 237, review denied, 451 Mass. 1103 (2008). 

§ 10.7.1 Expert Qualifications 

In order to introduce an expert’s opinion, counsel must first establish the ex-
pert’s qualifications. The crucial question is whether the expert has sufficient 
“education, training, experience and familiarity” with the subject matter in order 
to offer an opinion that will help the judge interpret technical, scientific, or med-
ical evidence. See Commonwealth v. Richardson, 423 Mass. 180, 183 (1996) 
(quotations omitted); Prop. Mass. R. Evid. 702. The trial judge has broad discre-
tion in determining whether to qualify a witness. Commonwealth v. Richardson, 
423 Mass. at 182. However, the judge’s discretion is not unlimited and an “arbi-
trary blanket rejection” of an expert is likely to exceed the limits of judicial dis-
cretion. See Commonwealth v. Smythe, 23 Mass. App. Ct. 348, 354 (1987). If 
opposing parties both offer expert witnesses, the fact that one expert has better 
credentials is not sufficient grounds to exclude the less qualified expert. See 
McLaughlin v. Bd. of Selectman, 422 Mass. 359, 363 (1996). Instead, “each ex-
pert should be qualified individually, with their relative qualifications going to 
the weight of their testimony.” McLaughlin v. Bd. of Selectman, 422 Mass. 359, 
363 (1996). 

A person may be qualified as an expert without advanced degrees or extensive 
formal training in some instances. For example, in Commonwealth v. Goetzen-
danner, the Supreme Judicial Court held that a witness with only a bachelor’s 
degree who had ten years of practical experience working in the field of domes-
tic violence was properly qualified to testify about the general characteristics of 
battered woman’s syndrome. Commonwealth v. Goetzendanner, 42 Mass. App. 
Ct. 637, 642 (1997). 

An expert may be qualified to provide expert testimony on some topics but not 
on others. See, e.g., Commonwealth v. Frangipane, 433 Mass. 527, 535 (2001). 
In Frangipane, a social worker was qualified to testify as an expert in the area of 
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child abuse, but was not permitted to testify about the science of repressed 
memory. Commonwealth v. Frangipane, 433 Mass. at 535. 

There is no requirement that an expert with a particular specialty must testify 
instead of a more generally qualified expert in the field. See Adoption of Hugo, 
428 Mass. 219, 233 (1998). In Hugo, an expert in the area of “child psychology” 
was permitted to express an opinion regarding the appropriateness of an adop-
tive placement for a foster child even though the expert’s experience primarily 
involved private custody disputes and not state intervention matters. Adoption of 
Hugo, 428 Mass. at 233–34.  

An expert will not be found unqualified simply because he or she lacks prior ex-
perience testifying in court. Adoption of Daisy, 77 Mass. App. Ct. 768, 780 (2010). 

When seeking to qualify an expert witness, counsel should introduce evidence 
relating to the expert’s 

• educational background; 

• licenses and certifications; 

• work experience; 

• postgraduate training; 

• teaching experience and publications; 

• honors and associations; and 

• prior expert testimony. 

Once the proposed expert has completed this portion of his or her testimony, 
counsel must request that the witness be qualified as an expert in a particular 
field or subject matter by the court. Counsel must carefully consider in what 
field he or she is asking that the witness be qualified. An overly broad request 
may not qualify an expert to render an opinion on a very specific issue. On the 
other hand, a very narrowly tailored or an ambiguous request could lead to ex-
tensive debate during the expert’s testimony regarding the permissible scope of 
the expert’s opinion. 

Opposing counsel may object to the qualification of the expert by the court and 
request a voir dire. Cross-examination of the witness should focus on demon-
strating the witness’s lack of education, training, experience, or knowledge in 
the subject at issue. If the witness is a recent graduate, is not yet licensed or is 
newly licensed, or has a distinct lack of work experience in the area, opposing 
counsel should bring these facts to the court’s attention during voir dire. Counsel 
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should refrain from asking questions about the expert’s possible bias during voir 
dire as this is not grounds for excluding the expert’s testimony. See Foley v. Fo-
ley, 27 Mass. App. Ct. 221, 224 n.4 (1989); cf. Adoption of Daisy, 77 Mass. App. 
Ct. 768, 780 (2010) (expert’s frequent provision of services to children involved 
with DCF did not require that the court find her unqualified). 

If the witness is generally qualified in a particular field, opposing counsel may 
nonetheless be able to demonstrate that the witness is not qualified to render an 
opinion on the specific subject at issue. For example, if the expert witness’s tes-
timony is being offered in the area of the treatment of sexually abused children, 
but the expert has worked primarily with adult survivors of child sexual abuse, 
opposing counsel may be successful in excluding the witness’s opinion. 

Objecting to the qualifications of court-appointed experts or fact witnesses who 
may offer opinion evidence requires a different strategy. Typically, the direct 
examination will begin without testimony regarding the witness’s qualifications. 
If, however, counsel then attempts to elicit an opinion from the witness, oppos-
ing counsel may object on the grounds the witness has not been properly quali-
fied. On rare occasions, opposing counsel may wish to request a voir dire at the 
outset and move to exclude the witness’s entire testimony based upon the wit-
ness’s lack of qualification. This scenario is most likely to occur with a court 
appointed special advocate (CASA) or a guardian ad litem investigator or evalu-
ator who counsel believes has conducted an investigation or evaluation beyond 
the scope of his or her expertise. 

Counsel must also consider the qualifications of experts whose opinions are con-
tained in documents to be admitted at trial. For example, a court investigator’s 
report may include a statement from the child’s therapist regarding the child’s 
emotional condition. Counsel should object to the admissibility of the opinion if 
the qualifications of the child’s therapist have not been established. 

Practice Note 
One possible exception is for diagnoses or other opinions contained 
in medical records. Under G.L. c. 233, §§ 79 and 79G, statements 
relating to diagnosis or treatment may be admitted through medical 
or hospital records. See Chapter 8, Evidence in Care and Protection 
and Termination of Parental Rights Cases. However, if it is clear 
from the record that the person who made the diagnosis is not quali-
fied, e.g., a nurse making a diagnosis of battered child syndrome, 
counsel may object and move to strike the opinion from the docu-
ment. Similarly, if the source’s qualifications are not known, opposing 
counsel may subpoena the witness and ask to conduct a voir dire. 
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In some cases, the qualification process may be limited to the submission of a 
curriculum vitae and a stipulation by all counsel that the witness is qualified. 
However, stipulations of this type are appropriate only in cases where the wit-
ness is unquestionably qualified to render the opinion at issue and where counsel 
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feels it is not necessary to bolster the witness’s credibility with the judge by hav-
ing the witness testify about his or her qualifications. For example, if counsel 
intends to offer expert testimony in a specialized area (i.e., an expert in a par-
ticular culture to explain why a parent acted in a certain way), counsel would 
want to imprint the expert’s credentials on the trial judge’s mind before the ex-
pert testifies. Similarly, if two experts are expected to offer conflicting opinions 
regarding the same subject matter, counsel would want to present his or her own 
expert’s qualifications through live testimony to bolster the expert’s credibility. 

Counsel opposing an expert’s testimony may want to stipulate to the expert’s 
qualifications if they are beyond reproach to minimize their impact on the judge. 
However, the party calling the expert has a right to put the expert’s qualifications 
on the record and opposing counsel cannot preclude a party from doing so by 
offering to stipulate to the expert’s qualifications. See Brodin and Avery, Massa-
chusetts Evidence, § 7.5.2, at 428. 

Practice Note 
There is no exception to the hearsay rule that permits the admission 
of an expert’s curriculum vitae, therefore, a trial judge should sustain 
an objection to the admission of a curriculum vitae for its truth. How-
ever, unless counsel intends to mount a serious challenge to the ex-
pert’s qualifications through voir dire, an objection of this type is 
generally unwarranted because the witness can readily testify to the 
facts contained on his or her curriculum vitae. In cases where the 
trial judge properly sustains an objection to the admission of the cur-
riculum vitae in evidence, counsel proffering the expert’s testimony 
may nonetheless offer the curriculum vitae as a “chalk” to help the 
judge follow the testimony. See Commonwealth v. Shea, 38 Mass. 
App. Ct. 7, 11 (1995) (citing Paul J. Liacos, Massachusetts Evidence 
§ 11.13.2 (6th ed. 1994)). 

§ 10.7.2 Factual Basis of the Expert Opinion 

As discussed above, in Massachusetts, an expert must base his or her opinion on 
facts of which the expert has personal knowledge; facts that are, or will be, ad-
mitted into evidence; or facts that are not in evidence if those facts are inde-
pendently admissible and are a permissible basis for an expert to consider in 
formulating an opinion. See Dep’t of Youth Servs. v. A Juvenile, 398 Mass. 516, 
527, 531 (1986). Massachusetts has not adopted Fed. R. Evid. 703, which per-
mits an expert to rely on facts that are not admissible in evidence if such facts 
are reasonably relied upon by experts in the field. 
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If the expert has no direct knowledge of the case, counsel may examine the wit-
ness by using hypothetical questions that inform the expert of the facts. See, e.g., 
Commonwealth v. Waite, 422 Mass. 792, 803 (1996). The actual scope and for-
mat of hypothetical questions is within the discretion of the trial judge. See 
Commonwealth v. Merola, 405 Mass. 529, 545–46 (1989). For example, counsel 
may inquire as follows: “Dr. X, I’m going to ask you to assume certain facts as 
true. . . . Based upon these facts, do you have an opinion as to . . . ? If I change a 
fact, does this change your opinion?” This format is illustrative but not required. 
See Commonwealth v. Federico, 425 Mass. 844, 850 n.11 (1997). The hypotheti-
cal questions need not include all of the relevant facts for the opinion to be ad-
missible. See Foreign Car Center, Inc. v. Salem Suede, Inc., 40 Mass. App. Ct. 
15, 22 (1996). However, because omitted facts can cast doubt on the expert’s 
opinion during cross-examination, a diligent direct examiner will include all 
relevant facts. 

As previously indicated, an expert may rely on facts not in evidence if those 
facts are independently admissible and are a permissible basis for expert opin-
ion. See Dep’t of Youth Servs. v. A Juvenile, 398 Mass. 516, 531 (1986). For ex-
ample, an expert may base an opinion on admissible documents, such as medical 
or official records, even though no party introduces the documents in evidence. 
However, an expert may not base an opinion on privileged information con-
tained in those documents unless the privilege has been properly waived. See 
Adoption of Seth, 29 Mass. App. Ct. 343, 352–53 (1990). In addition, the facts or 
data relied upon by the expert must be the types of facts and data relied upon by 
experts in the field generally. See, e.g., Tarpey v. Crescent Ridge Dairy, 47 
Mass. App. Ct. 380, 388–89 (1999). For example, it may be perfectly acceptable 
for a chemist to rely upon preliminary tests conducted by other chemists in for-
mulating his or her opinion as long as those same tests are reasonably relied 
upon by other chemists in the particular field. See Commonwealth v. McNickles, 
434 Mass. 839, 855–56 (2001). 

Although the facts or data relied upon by the expert must be independently ad-
missible, it is not necessary that the particular documents reviewed by the expert 
be admissible. See Commonwealth v. Markvart, 437 Mass. 331, 331–32, 336–37 
(2002). In Markvart, an expert based his opinion in part on facts contained in 
police reports and witness statements. Commonwealth v. Markvart, 437 Mass. at 
332. The documents themselves were inadmissible hearsay. Commonwealth v. 
Markvart, 437 Mass. at 337. However, the Supreme Judicial Court held that as 
long as the “facts or data” relied upon by the expert would be admissible in 
some form, such as by calling the appropriate witnesses, it did not matter that 
the facts were presented to the expert in a format that did not itself meet the re-
quirements for admissibility. Commonwealth v. Markvart, 437 Mass. at 337 & 
n.4. Similarly, in Commonwealth v. Nardi, 452 Mass. 379, 388–91 (2008), the 
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Supreme Judicial Court held that a medical examiner could testify about the 
victim’s cause of death based on his review of an autopsy report prepared by 
another medical examiner. 

By analogy, in a care and protection case, a parent’s mental health expert could 
rely upon a prior psychological evaluation conducted by another evaluator when 
formulating his or her opinion even though the written report is inadmissible 
hearsay, as long as the information contained in the report could be independ-
ently admitted through the testimony of the evaluator. Similarly, an expert may 
rely on inadmissible hearsay contained in an otherwise admissible document, as 
long as the hearsay relied upon could be admitted independently through its 
source. 

Practice Note 
The holding in Markvart has been criticized on the grounds that “facts 
or data” contained in inadmissible documents may be of questionable 
reliability. See Brodin and Avery, Massachusetts Evidence, § 7.5.3. 

If counsel believes that the opposing party’s expert is basing an opinion on in-
admissible facts, counsel must request a voir dire. See Dep’t of Youth Servs. v. a 
Juvenile, 398 Mass. 516, 532 (1986); Adoption of Seth, 29 Mass. App. Ct. 343, 
353 (1990). Examination of the expert will identify the facts that the expert has 
relied upon. Counsel can then determine whether those facts are independently 
admissible in evidence. For example, if the expert relied on unattributed hearsay, 
privileged communications, or opinions from unqualified sources, the opinion 
should be stricken. 

Although an expert may base an opinion on facts that are not admitted in evi-
dence, the expert cannot state those facts during direct examination. See Com-
monwealth v. Nardi, 452 Mass. 379, 391 n.13 (citing Commonwealth v. Mark-
vart, 437 Mass. 331, 338 (2002)). Thus, it is perfectly acceptable for an expert to 
give his or her opinion and the reasons therefor without testifying to the facts or 
data underlying the opinion. See, e.g., Commonwealth v. Daye, 411 Mass. 719, 
742–43 (1992); Prop. Mass. R. Evid. 705. Opposing counsel can, if he or she 
wishes, elicit those facts or data on cross-examination. See Commonwealth v. 
Markvart, 437 Mass. at 338. But “[t]he expert’s direct examination may not be 
used to put before the [fact finder] facts that are not (and will not be) properly in 
evidence.” Commonwealth v. Nardi, 452 Mass. at 391 n.13 (citing Common-
wealth v. Markvart, 437 Mass. at 338). 

An expert can draw from his or her own education and experience when formu-
lating an opinion. See Commonwealth v. Roman, 414 Mass. 235, 238 (1993). 
However, an expert cannot “bolster” his or her opinion by testifying on direct to 
the contents of a learned treatise or other inadmissible hearsay. See Brusard v.  
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O’Toole, 429 Mass. 597, 601 n.5 (1999); Commonwealth v. Sneed, 413 Mass. 
387, 395–96 n.6 (1992). On the other hand, information contained in a learned 
treatise may be admitted for its truth if used by opposing counsel during cross-
examination of an expert. See Commonwealth v. Sneed, 413 Mass. at 394–96 
(adopting Prop. Mass. R. Evid. 803(18)). Also, an expert should be permitted to 
testify on direct examination that he reviewed learned treatises without violating 
the hearsay rule if the fact that an expert has reviewed important literature in the 
field is relevant to the expert’s qualifications or the reliability of the expert’s 
methodology. 

The factual basis for the expert’s opinion must be firmly established. See, e.g., 
Kirby v. Morales, 50 Mass. App. Ct. 786, 792 (2001). If an expert is required to 
guess or speculate about important facts in rendering his or her opinion, counsel 
may have a basis for objecting to the expert’s testimony. See Patterson v. Liberty 
Mut. Ins. Co., 48 Mass. App. Ct. 586, 597 (2000). For example, if an expert 
opines that a child has difficulty separating fantasy from reality, but has never 
met the child or reviewed the child’s records, the expert may not have an ade-
quate factual basis to render an opinion about the particular child at issue. See, 
e.g., Commonwealth v. McDonough, 400 Mass. 639, 647–48 (1987). In cases 
where the expert has never met the child but has reviewed the child’s records, 
the question of admissibility of the opinion is a closer one. The party offering 
the opinion must be prepared to defend against a challenge that the expert has an 
inadequate factual basis to render the opinion. If the expert has not conducted a 
sufficient factual inquiry, opposing counsel may also argue that the expert’s 
methodology is not reliable. See discussion below in § 10.7.3. 

Of course, some experts are retained simply to educate the factfinder on a par-
ticular subject and not to offer an opinion based on a particular set of facts. For 
example, in a case involving allegations of sexual abuse, an expert may be util-
ized to testify about the typical behavioral characteristics of sexually abused 
children, but not to offer an opinion about the alleged victim. See, e.g., Com-
monwealth v. Dockham, 405 Mass. 618, 629 (1989). 

§ 10.7.3 Reliability of Expert’s Methodology 

The final requirement for the admission of expert opinion is to establish the reli-
ability of the expert’s methodology. See Daubert v. Merrill Dow Pharmaceuti-
cals, Inc., 509 U.S. 579, 592 (1993); Commonwealth v. Lanigan, 419 Mass. 15, 
24–26 (1994) (adopting Daubert). Under the Daubert/Lanigan rule, the trial 
judge acts as a “gatekeeper” to ensure that the theory or process underlying the 
expert’s opinion is reliable. Commonwealth v. Lanigan, 419 Mass. at 24–26. The 
Daubert/Lanigan rule applies not only to scientific testing, but also to expert 
opinions based on personal observations and clinical experience. See Kumho 
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Tire Co. v. Carmichael, 526 U.S. 137, 157 (1999); Canavan’s Case, 432 Mass. 
304, 313–14 (2000). The party seeking to admit opinion evidence has the burden 
of proving its reliability. See Commonwealth v. Vao Sok, 425 Mass. 787, 796–98 
(1997). 

Daubert and Lanigan list a number of factors that a trial judge may consider in 
determining whether expert opinion is reliable. See Daubert v. Merrill Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 592 (1993); Commonwealth v. Lanigan, 
419 Mass. 15, 24–26 (1994). However, the test is a flexible one and, in some 
cases, other factors may also be considered. See Kumho Tire Co. v. Carmichael, 
526 U.S. 137, 141–42, 150–51 (1999); Canavan’s Case, 432 Mass. 304, 314 n.5 
(2000). These factors include 

• whether the theory or technique underlying the expert’s opinion is 
generally accepted in the relevant scientific community. This test 
predates the Daubert/Lanigan decisions and is sometimes referred 
to as the “old Frye” test. See Frye v. United States, 293 F.2d 1013 
(D.C. Cir.1923). The relevant scientific community must be de-
fined broadly enough to include those who might disagree with 
the theory or process. See Canavan’s Case, 432 Mass. at 314 n.6. 
General acceptance is often the only factor considered by the 
court. See Commonwealth v. Lanigan, 419 Mass. at 26. However, 
if the expert’s methodology is new or recently discovered, a trial 
judge can consider other factors to determine its reliability. Con-
versely, if an expert’s theory is not new and is well-known in the 
scientific community, but is not yet widely accepted, a judge may 
exclude the expert’s testimony as unreliable. See Daubert v. 
Merrill Dow Pharmaceuticals, Inc., 509 U.S. at 594. Also, “gen-
eral acceptance in the community” may not lead to a finding of 
reliability if the discipline itself lacks reliability. See Kumho Tire 
Co. v. Carmichael, 526 U.S. 137, 151 (1999). For example, if an 
expert’s theory is widely accepted in the field of astrology, general 
acceptance by other astrologists is unlikely to be of help. 

• whether the theory or technique underlying the opinion has been 
subjected to peer review and publication. The Daubert court rec-
ognized that in some situations a perfectly valid scientific theory 
may not have been published, but the submission of the theory or 
technique to the scrutiny of the scientific community is generally 
viewed as a component of “good science.” See Daubert v. Merrill 
Dow Pharmaceuticals, Inc., 509 U.S. at 592. Work that is published 
without peer review may require closer scrutiny. 
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• whether the theory or technique underlying the opinion has been 
(or can be) tested, and the outcome of that testing. 

• whether the theory or technique underlying the opinion has a 
known error rate. 

The court may also consider the expert’s qualifications in deciding whether the 
expert’s methodology is reliable. See Vasallo v. Baxtor Healthcare Corp., 428 
Mass. 1, 11–12 (1998); Commonwealth v. Goodman, 54 Mass. App. Ct. 385, 391 
(2002). Particularly where the expert’s theory or process is new or controversial, 
counsel may be more likely to establish reliability if the expert has superior 
qualifications. Commonwealth v. Goodman, 54 Mass. App. Ct. at 391. 

Counsel challenging the reliability of an expert’s opinion, including opinions 
contained in documents such as medical records or investigator’s reports, should 
file a pretrial motion in limine to exclude the expert’s testimony. See Common-
wealth v. Murphy, 59 Mass. App. Ct. 571, 575 (2003); Commonwealth v. Hill, 54 
Mass. App. Ct. 690, 697–98 (2002). Either party may request an evidentiary 
hearing on the matter, although whether to do so or not often depends on the par-
ticular case. See Exhibit 10E, Motion to Exclude Expert Under Daubert/ Lanigan. 

Typically, psychologists and other mental health experts play a prominent role in 
care and protection and termination of parental rights cases. However, because 
expert testimony in the mental health and social science fields is highly depend-
ent upon personal observations and clinical assessments, strict application of the 
Lanigan factors can be difficult. See Canavan’s Case, 432 Mass. 304, 318 
(2000). (Greaney J., concurring) (questioning the application of Lanigan to ex-
pert testimony in the “soft” sciences). Since Canavan’s Case, the Appeals Court 
has granted trial judges especially broad discretion to determine the reliability of 
expert opinion involving “‘soft science’ that is highly dependent on . . . personal 
observations, clinical assessments, and statistical data.” Commonwealth v. Mur-
phy, 59 Mass. App. Ct. 571, 576 (2003); see also Commonwealth v. Goodman, 
54 Mass. App. Ct. 385, 391 (2002) (where matters depend on common sense 
observations as opposed to esoteric scientific theory, a trial judge may “properly 
look to his own common sense”). 

Prior to Canavan’s Case, in Adoption of Hugo, the Supreme Judicial Court 
found the methodology of a “child psychology” expert to be reliable when she 
based her opinion on personal observation, record review, and application of her 
professional experience. Adoption of Hugo, 428 Mass. 219, 234 (1998). The 
court noted that all the other experts in the case used a “strikingly similar” 
methodology. Adoption of Hugo, 428 Mass. at 234. More recently, in Common-
wealth v. Robinson, 449 Mass. 1, 4–7 (2007), the Supreme Judicial Court af-
firmed the decision of the trial judge to exclude the testimony of the defendant’s 
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expert about the psychology of police interrogations and confessions because it 
did not meet the general acceptance or reliability criteria established in Lanigan. 

Many professions promulgate guidelines or protocols for conducting evalua-
tions, and reference to those may be helpful to establish or challenge reliability. 
For example, the American Psychological Association has guidelines for con-
ducting psychological and sexual abuse evaluations in child protection matters. 
See the APA Web site at http://www.apa.org/practicalchildprotection.html. 

Not infrequently, an evaluation of a parent or child will include psychological 
testing. Many types of psychological tests meet the Daubert/Lanigan standard 
because they are objectively based, empirically supported, have well-established 
standardized administration procedures, and are widely accepted for use in fo-
rensic settings. See, e.g., Medoff, “The Scientific Basis of Psychological Testing: 
Considerations Following Daubert, Kumho, and Joiner,” 41 Family Court Re-
view 199 (April 2003) (hereinafter Medoff); Otto et al., “The Use of Psycho-
logical Testing in Child Custody Evaluations,” 38 Fam. & Conciliation Courts 
Rev. 312 (2000) (hereinafter Otto). However, some psychological tests are sub-
jective, lack standardization, and are considered appropriate only for use in 
clinical settings. Medoff, Otto. Even psychological tests that have demonstrated 
validity and reliability may be subject to challenge for any number of reasons. For 
example, when offering or challenging psychological testing, counsel should 
consider the questions below. 

• Is the test being used for the purpose for which it was designed? 

• To what extent has the field standardized the testing format or 
protocol so that the administration and interpretation of test results 
are done in a uniform manner? 

• Does the test have established reliability so that it consistently 
produces the same result even when there is a retest or when dif-
ferent examiners use the same test? 

• What does the test measure, and do the test results relate to the is-
sue at hand (e.g., if a test accurately measures personality traits, 
what is the relationship between personality traits and parenting 
ability)? 

• Was the test administered properly in the particular case? 

Counsel proffering the expert opinion has the burden of establishing the reliabil-
ity of the specific tests utilized by the expert that form the basis of the opinion. 
See Commonwealth v. Soares, 51 Mass. App. Ct. 273, 281–82 (2001). Counsel 
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challenging psychological testing should review the relevant literature on the 
subject and when necessary hire his or her own expert to help analyze the data 
and test results. 

When presenting an opinion from a physician about the cause of an injury, attor-
neys sometimes ask their expert witnesses if they have formulated their opinions 
to a “reasonable degree of medical certainty.” However, the Appeals Court has 
held that this formulaic phrase is not required, as long as the expert’s opinion “is 
expressed with sufficient firmness and clarity.” Bailey v. Cataldo Ambulance 
Serv., 64 Mass. App. Ct. 228, 235–36 (2005). 

§ 10.8 CROSS EXAMINATION OF EXPERT 
WITNESSES 

When an opposing party intends to call an expert witness, counsel must thor-
oughly prepare for cross-examination. Through discovery, counsel will learn the 
identity of the expert, the subject matter of the testimony, the expert’s opinion, 
and the basis for the opinion. As discussed above, expert interrogatories and, to a 
lesser degree, expert depositions are the best means to obtain this information. 

If the expert has written a report, counsel must review the document carefully 
with particular attention to what was and was not done by the expert. Counsel 
should also review the expert’s resume carefully and speak with other lawyers 
who are familiar with the expert. In addition, counsel should read any publica-
tions by the expert; a list of publications and other important information about 
the expert can often be obtained by running the expert’s name through an internet 
search engine. 

Practice Note 
Counsel can check the licenses of social workers, psychologists, 
and mental health professionals at the Massachusetts Division of 
Professional Licensure Web site at http://www.mass.gov/dpl. The 
Board of Registration in Medicine provides information about psy-
chiatrists and other physicians at http://www.massmedboard.org. 

To conduct an effective cross examination of an expert, counsel must be edu-
cated about the subject matter of the expert’s testimony. If counsel has hired his 
or her own expert, that person can provide invaluable assistance by identifying 
the strengths and weaknesses of the opposing party’s expert witness and opinion. 

As with any other witness, counsel should have a purpose for cross-examining 
an opponent’s expert witness and a plan for doing so. The two main purposes of 
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cross-examination are to elicit favorable information about the client that was 
not brought out during direct examination of the expert and to discredit the ex-
pert in some fashion; for example, by showing the expert’s bias or personal in-
terest in the proceedings, or by showing that the expert’s qualifications, factual 
knowledge of the case, or methodology is flawed. 

§ 10.8.1 Discrediting the Factual Basis 
for the Expert’s Opinion 

Opposing counsel may effectively discredit an expert by showing that the expert 
has relied upon incomplete or inaccurate facts. If the expert failed to investigate 
the facts thoroughly, relied upon inadmissible data, failed to review important 
documents, failed to interview necessary parties or collaterals, or failed to ade-
quately compensate for a language barrier through use of an interpreter, counsel 
may argue successfully that the expert’s opinion should be given little or no weight 
by the trial judge and/or that the opinion should be stricken from the evidence. See 
Patterson v. Liberty Mutual Ins. Co., 48 Mass. App. Ct. 586, 597 (2000). 

Similarly, if the opponent’s expert conducted an evaluation many months prior 
to trial and has not considered new developments in the case, counsel may point 
this out on cross-examination and argue that the expert’s opinion is stale and 
should be given little weight. 

§ 10.8.2 Discrediting the Expert’s Methodology 

An effective cross-examination can also highlight for the court the deficiencies 
in the expert’s methodology or testing procedures that formed the basis for his or 
her opinion. Thus, even if the opinion survived the Daubert/Lanigan threshold 
test for admissibility, counsel may still try to discredit the expert’s opinion by 
challenging the expert’s methodology on cross-examination. 

The expert’s underlying assumptions or theories in reaching his or her opinions 
may also be subject to challenge. If there are facts that are open to more than 
one interpretation, counsel may be successful in getting the expert to agree that 
the facts are consistent with another equally plausible explanation. For example, 
if a child cries and acts out after visits with his or her mother, that could be be-
cause the visits are distressing to the child or because the child is unhappy to be 
parted from his or her mother. If the expert will not agree that another interpreta-
tion of the facts is “equally plausible,” counsel may at least be able get the ex-
pert to agree that there are other possible explanations. 
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§ 10.8.3 Use of Learned Treatises to Discredit 
Opponent’s Expert 

The proponent of a learned treatise cannot offer the treatise into evidence di-
rectly. See Commonwealth v. Reese, 438 Mass. 519, 527 (2003); Commonwealth 
v. Johnson, 59 Mass. App. Ct. 164, 170–71 (2003). However, on cross-
examination of an opponent’s expert, a party may read into evidence statements 
contained in a reputable learned treatise or in scientific studies or literature. See 
Commonwealth v. Sneed, 413 Mass. 387, 396 (1992) (adopting Prop. Mass. R. 
Evid. 803 (18)). This is an exception to the hearsay rule and thus the statements 
are admissible for the truth; they are not limited to impeaching the opponent’s 
expert. See Commonwealth v. Sneed, 413 Mass. at 395–96 & n.7. 

Counsel seeking to admit statements in a learned treatise into evidence on cross-
examination must establish to the trial judge’s satisfaction that the treatise is 
authentic, reliable, and was not written for use in litigation, and also that it ex-
presses an expert opinion on a subject relevant to the case. Commonwealth v. 
Sneed, 413 Mass. 387, 396 (1992); Brusard v. O’Toole, 429 Mass. 597, 602 
(1999). To do so, counsel must have the expert admit that the treatise is a reli-
able authority in the field or retain another expert to testify to this fact. In certain 
circumstances, counsel may ask the trial judge to take judicial notice that a trea-
tise is recognized as authoritative in the relevant field. See Brusard v. O’Toole, 
429 Mass. at 605 n.9. 

If counsel wishes to use a portion of a treatise, such as a table or chart prepared 
by someone other than the author of the treatise, counsel need only establish that 
the treatise as a whole is reliable. Brusard v. O’Toole, 429 Mass. 597, 602–03 
(1999). But if counsel wishes to use an article in a journal or a separately-authored 
chapter in a compendium, counsel must show that the author of the chapter or 
article is a reliable authority. Brusard v. O’Toole, 429 Mass. at 604 & n.8. 

The statements must be called to the attention of the expert during cross-
examination, and the expert should have a fair opportunity to assess the state-
ments in context and comment on them. See Commonwealth v. Sneed, 413 Mass. 
387, 396 (1992). The court in Sneed left open the possibility that portions of a 
learned treatise not shown to the expert on cross-examination might be admitted 
on request of the expert’s proponent in order to explain, limit, or contradict a 
statement admitted into evidence. Commonwealth v. Sneed, 413 Mass. at 396 n.8. 

The statements in the learned treatise may be read into evidence, typically by 
counsel or by the expert, but a copy of the actual treatise or publication may not be 
received in evidence as an exhibit. Commonwealth v. Sneed, 413 Mass. 387, 395–
96 (1992); Commonwealth v. Johnson, 59 Mass. App. Ct. 164, 170–71 (2003). 
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Practice Note 
Commonwealth v. Johnson, 59 Mass. App. Ct. 164, 170–71 (2003), 
illustrates how a learned treatise should not be admitted. In that 
case, the prosecutor asked the defendant to read several passages 
from the The Pill Book, a publication found at CVS Pharmacies, on 
the effects of certain drugs. Commonwealth v. Johnson, 59 Mass. 
App. Ct. at 164 n.1, 170. The court then admitted The Pill Book into 
evidence. The Appeals Court held that this was error on multiple 
grounds: because the book was “[neither] established as reliable or 
authoritative,” nor called to the attention of an expert on cross-
examination, thus, it should not have been admitted as an exhibit. 
Commonwealth v. Johnson, 59 Mass. App. Ct. at 170–71. 

§ 10.8.4 Impeachment of the Expert 

Counsel can impeach an expert witness with his or her prior inconsistent state-
ments or by showing bias or prejudice. In addition, as discussed above, an expert 
can be impeached by a relevant, divergent opinion contained in a learned treatise. 

(a) Prior Inconsistent Statements 

Counsel can confront an expert witness with his or her prior statements that are 
inconsistent with the opinion being expressed at trial. A prior inconsistent state-
ment may be found in the expert’s publications or the expert’s prior testimony or 
deposition in the case. In addition, although child welfare cases are closed to the 
public, the expert may have testified in other cases that are not closed to the pub-
lic. Prior inconsistent statements are not admissible for the truth of the matter 
asserted, unless the statement is independently admissible in evidence or the 
expert adopts the statement as true at trial. See Chapter 8, Evidence in Care and 
Protection and Termination of Parental Rights Cases. 

Practice Note 
CPCS’s forensic unit collects transcripts of expert testimony in crimi-
nal cases that are accessible to all court-appointed attorneys. In any 
case in which an expert is expected to testify, counsel should at a 
minimum investigate whether CPCS has a transcript of the expert’s 
testimony from any other proceeding that is available for review by 
counsel. 
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(b) Prejudice or Bias 

When cross-examining the opponent’s expert, counsel is entitled to a reasonable 
opportunity to elicit the existence of the expert’s bias or personal interest in the 
case. See Commonwealth v. Fanara, 47 Mass. App. Ct. 560, 567 n.5 (1999); 
McDaniel v. Pickens, 45 Mass. App. Ct. 63, 66–67 (1998). In order to effectively 
do so, counsel must conduct discovery in advance of trial relative to the expert’s 
possible bias or personal interest. Counsel should never engage in “a fishing 
expedition” for this type of information while the expert is on the witness stand 
if counsel has no idea what the expert’s answer will be. 

For DSS experts, counsel should conduct discovery into whether the expert is 
working under a contract with DSS and whether the expert testifies exclusively 
on behalf of DSS. If no contract or exclusive relationship exists, counsel may 
still question the expert about the number of times he or she has testified on be-
half of DSS relative to the number of times the expert has testified on behalf of a 
parent or child whose position is not aligned with DSS. See Commonwealth v. 
Baldwin, 426 Mass. 105, 108–09 (1997). In addition, counsel may ask who is 
paying the expert. If the expert has publications showing strong advocacy in 
favor of a particular position, counsel may use the publications to demonstrate 
the expert’s bias. See Commonwealth v. Perkins, 39 Mass. App. Ct. 577, 581–82 
(1995). Similarly, counsel should inquire about the number of times the expert 
has recommended reunification with parents relative to the number of times the 
expert has recommended termination of parental rights to determine if the expert 
has a particular bias towards one outcome or the other. 

If even a remote possibility of bias exists, the trial judge cannot bar inquiry into 
the subject. See Commonwealth v. Perkins, 39 Mass. App. Ct. 577, 581 (1995). 
However, the judge does have discretion to limit the scope of questioning re-
garding bias. See Commonwealth v. Perkins, 39 Mass. App. Ct. at 581. There-
fore, counsel should avoid the use of tangential material to impeach an expert 
witness. 

If an expert witness has been impeached regarding bias or prejudice, the party 
who called the expert will be afforded a reasonable opportunity to rehabilitate 
the witness on redirect. See Commonwealth v. Cintron, 435 Mass. 509, 521 
(2001). However, because the issue of bias is a collateral matter to the litigation, 
the trial judge has broad discretion to limit the scope of redirect. See Footit v. 
Monsees, 26 Mass. App. Ct. 173, 182 (1988). 

Establishing that an expert has, or may have, a particular bias or prejudice is not 
a basis for excluding the expert’s testimony, but rather goes to the weight and 
credibility of the expert’s testimony. See Foley v. Foley, 27 Mass. App. Ct. 221, 
224 n.4 (1989). 
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§ 10.9 FURTHER EVIDENTIARY ISSUES 

§ 10.9.1 Opinions on Ultimate Issue 

In Massachusetts, an expert opinion may “approach” but not render an opinion 
on the ultimate issue in the case. See Commonwealth v. Colin C., 419 Mass. 54, 
59 (1994). For example, a clinician who conducted a psychological evaluation 
of a parent may testify that the parent is unable to provide adequate care for her 
child due to mental illness or cognitive limitation. Similarly, a child’s therapist 
may testify that the child would be traumatized if removed from his or her foster 
home. However, neither expert should be permitted to testify that the parent is 
“unfit” or that the child’s best interests would be served by terminating parental 
rights as these are the “ultimate issues” to be decided by the court. 

In addition, an expert witness may not testify to legal conclusions. See, e.g., Com-
monwealth v. Brady, 370 Mass. 630, 635 (1976). For example, a guardian ad litem 
or court investigator should not be permitted to opine that there is “clear and con-
vincing evidence of unfitness.” Often, there is a fine line between permissible 
opinions that “approach the ultimate issue” and impermissible legal conclusions. 
This is particularly true in child welfare cases where concepts such as “parental 
fitness” and “best interests” can be both clinical terms and legal conclusions. 

§ 10.9.2 Opinions About the Credibility 
of Another Witness 

As with other witnesses, an expert cannot vouch for the credibility of another 
witness. See Care and Protection of Rebecca, 419 Mass. 67, 83 (1994); Com-
monwealth v. Colin C., 419 Mass. 54, 59 (1994). This is because “evaluations of 
credibility are . . . within the exclusive province of the trier of fact.” Common-
wealth v. Federico, 425 Mass. 844, 848 (1997) (citations omitted). 

§ 10.9.3 Admissibility of Experts’ Reports 

Strategies for limiting the admissibility of court investigator and guardian ad 
litem reports are discussed elsewhere. (See Chapter 8, Evidence in Care and Pro-
tection and Termination of Parental Rights Cases.) The written reports of other 
experts are inadmissible hearsay absent an applicable exception. 

The Department of Social Services or another party may argue that an expert’s 
written report is admissible under the official records exception to the hearsay 
rule on the grounds that the report is part of the DSS file or was prepared at 
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DSS’s request. However, case law does not support this expansive view of the 
official records exception. The official or public records hearsay exception au-
thorizes admission of the record of a primary fact made by a public officer in the 
course of his or her official duty. See Adoption of George, 27 Mass. App. Ct. 
265, 271–72 (1989). A record is “made in the course of official duty” if it is re-
quired by law. Adoption of George, 27 Mass. App. Ct. at 272. Thus, absent a 
showing that DSS is required by statute or regulation to produce, for example, a 
psychological evaluation of a parent, the report is not admissible under the official 
records exception. 

In addition, the official records exception applies only to the admission of pri-
mary facts. Because most, if not all, expert reports are primarily composed of 
opinion, evaluation, or judgment, counsel should argue that the official records 
exception does not apply. See Commonwealth v. Nardi, 452 Mass. 379, 393–94 
(2008); Burke v. Memorial Hospital, 29 Mass. App. Ct. 948, 949–50 (1990); 
Julian v. Randazzo, 380 Mass. 391, 393 (1980). See Chapter 8, Evidence in Care 
and Protection and Termination of Parental Rights Cases, for a further discus-
sion of the official records exception. 

Practice Note 
Counsel seeking to admit an expert’s report may try to argue that 
the report is admissible under G.L. c. 119, § 21A, which provides for 
the admission of “reports to the court by any person who has made 
an investigation of the facts relating to the welfare of the child and is 
qualified as an expert according to the rules of the common law. . . .” 
See Chapter 8, Evidence in Care and Protection and Termination of 
Parental Rights Cases. 

Of course, in cases where live testimony by the expert is potentially more dam-
aging than the written report, it may be good strategy for counsel to stipulate to 
admission of the report if the proponent of the document agrees not to call the 
expert to testify. 

§ 10.9.4 The Admission of “Profile” 
or “Syndrome” Evidence 

When a child suffers a “syndrome” that is a medical diagnosis, such as battered 
child syndrome or Munchausen Syndrome by Proxy, it is very likely that expert 
testimony regarding the syndrome will be admissible in evidence. See Com-
monwealth v. Day, 409 Mass. 719, 724 (1991); Adoption of Keefe, 49 Mass. 
App. Ct. 818, 823–24 (2000). Appellate courts have characterized both battered 
child syndrome and Munchausen Syndrome by Proxy as “well recognized” med-
ical diagnoses that are within the medical expertise of a physician and about 
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which he or she can testify. See Commonwealth v. Day, 409 Mass. at 724; Adop-
tion of Keefe, 49 Mass. App. Ct. at 823–24. 

Similarly, testimony regarding the general behavioral characteristics of sexually 
abused children is also likely to be admissible in evidence through an expert. 
See, e.g., Commonwealth v. Federico, 425 Mass. 844, 847–48 (1997). This tes-
timony typically addresses how and when children disclose sexual abuse and the 
behavioral signs and symptoms exhibited by children who have been sexually 
abused. See, e.g., Commonwealth v. Dockham, 405 Mass. 618, 629–30 (1989). 
Courts accept this testimony because the behavioral and emotional characteris-
tics common to sexually abused children are beyond a layperson’s knowledge, 
and a lack of knowledge might cause a layperson to misinterpret a child’s behav-
ior if the child responds to being victimized in a manner that might not seem 
“normal” to a layperson. Commonwealth v. Dockham, 405 Mass. at 630. 

However, testimony that suggests the expert is vouching for the child’s credibil-
ity is impermissible. See, e.g., Commonwealth v. Federico, 425 Mass. 844, 848 
(1997). Thus, the expert may not compare the particular child to general behav-
ioral characteristics, may not conclude that the particular child has been abused 
based on these characteristics, and may not testify that he or she believes the 
child’s allegations. Commonwealth v. Federico, 425 Mass. at 849–50. 

Nonetheless, the line between permissible expert testimony and improper vouch-
ing for the child’s credibility can be difficult to discern. See Commonwealth v. 
Richardson, 423 Mass. 180, 186–87 (1996). For this reason, the Supreme Judi-
cial Court has cautioned against permitting a fact witness who has interviewed 
or evaluated the child to also testify about the common characteristics of sexu-
ally abused children because the line between permissible expert testimony and 
improper vouching for the child’s veracity is blurred too easily in this circum-
stance. Commonwealth v. Richardson, 423 Mass. at 186–87. The preferable ap-
proach is to have an independent expert testify about the general behavioral 
characteristics of sexually abused children. Similarly, if the expert’s testimony 
about the general behavioral characteristics of sexually abused children mirrors 
the characteristics of the individual child too closely, it may cross the line to 
impermissible vouching. See Commonwealth v. Deloney, 59 Mass. App. Ct. 47, 
57–59 (2003). 

Unlike “syndrome” evidence, expert testimony that a person fits a particular 
“profile” is not admissible to prove that he or she committed a specific act. See 
Adoption of Fran, 54 Mass. App. Ct. 455, 464–65 (2002); Custody of Eleanor, 
414 Mass. 795, 801 (1993). It is simply impossible to establish that a specific 
individual committed a specific past act based upon general group characteris-
tics or “profile evidence.” See Adoption of Fran, 54 Mass. App. Ct. at 464–65. 
For example, in Adoption of Keefe, the Appeals Court held that although an ex-

2nd Supplement 2012 10–33 



§ 10.9 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

pert could testify that the child suffered from Munchausen Syndrome by Proxy, 
the expert should not have been allowed to testify that the child’s mother shared 
particular characteristics common in parents found to be perpetrators of that 
syndrome. Adoption of Keefe, 49 Mass. App. Ct. 818, 823–24 (2000). 

However, profile evidence that purports to predict whether a particular parent is 
likely to abuse or neglect the child in the future may be admissible in some lim-
ited circumstances. See Adoption of Fran, 54 Mass. App. Ct. 455, 464–65 
(2002). In Adoption of Fran, an expert on “cults” was permitted to “profile” the 
father’s religious group as a destructive cult based upon eight characteristics 
that, in the expert’s opinion, were common to such groups. Adoption of Fran, 54 
Mass. App. Ct. at 464–65. The expert was then permitted to extrapolate from 
these common group characteristics to predict how the group would act in the 
future and, further, to predict the likely impact of the father’s affiliation with this 
group on the children. Adoption of Fran, 54 Mass. App. Ct. at 464–65. Although 
the expert in Adoption of Fran did not “profile” or predict the future behavior of 
the father specifically, the case suggests that direct profiling of future parental 
behavior might be permissible in some instances. See also Custody of Eleanor, 
414 Mass. 795, 801 (1993) (judge’s reliance upon profile evidence that a parent 
demonstrates the characteristics of a child sexual offender “might be appropriate 
in some circumstances”). 

More recently, in Adoption of Willamina, the Appeals Court cautioned that when 
a parent has been diagnosed with a psychiatric disorder, the trial judge should 
avoid relying too heavily on testimony about the general characteristics of the dis-
order. 71 Mass. App. Ct. 230, 238, review denied, 451 Mass. 1103 (2008). The 
court explained that since a diagnosis may cover a range of behaviors or potential 
impacts, it is important for the judge to pay attention to the specific facts of the 
case. Adoption of Willamina, 71 Mass. App. Ct. at 238. “It if of course the facts of 
the particular case, rather than general (or potential) tendencies of a disorder, 
which must determine whether a particular parent is unfit.” Adoption of Willamina, 
71 Mass. App. Ct. at 238. 

Practice Note 
In Adoption of Willamina, the expert diagnosed the mother with facti-
tious disorder by proxy, also known as Munchausen Syndrome by 
Proxy. 71 Mass. App. Ct. 230, 231, review denied, 451 Mass. 1103 
(2008). While the Appeals Court held this type of profile evidence 
inadmissible in Adoption of Keefe, 49 Mass. App. Ct. 818, 824 
(2000), the mother in Willamina failed to object to the testimony and 
thus the Appeals Court held that the objection was waived. Adoption 
of Willamina, 71 Mass. App. Ct. 230, 237–38 & n.16. 
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Depending on the client’s position, counsel may wish to argue for or against the 
admission of profile evidence to predict a parent’s future behavior. In support of 
its admission, counsel may argue that much of child welfare practice involves 
making predictions about a parent’s future ability to care for the child. Indeed, 
experts routinely make predictions based on a person’s past history and conduct, 
combined with the expert’s knowledge and professional experience with simi-
larly situated individuals. Counsel seeking to admit testimony of this type should 
argue that the expert may permissibly base an opinion on a combination of the 
expert’s review of the past history and conduct of the party, the expert’s personal 
observations of the party, and the expert’s clinical experience. Adoption of Hugo, 
428 Mass. 219, 234 (1998). 

Counsel opposing the admission of profile evidence can argue that an expert 
should not be permitted to predict that a parent will act a certain way in the fu-
ture simply because the parent shares characteristics common with a group of 
people known to behave in that manner. For example, a domestic violence ex-
pert should not be permitted to opine that a father is likely to abuse his partner in 
the future simply because the father exhibits characteristics commonly seen in 
batterers. Counsel opposing this kind of testimony should argue that it consti-
tutes impermissible profile evidence. 

§ 10.10 CONCLUSION 

The assistance of an expert can be critically important to the case, whether coun-
sel hires an expert to give testimony in court or to provide assistance out of 
court. Finding the right expert and working effectively with that person requires 
time and thoughtful planning. Similarly, acquiring the knowledge and skills to 
effectively present expert testimony and cross-examine opposing experts can be 
daunting. However, with thorough planning and preparation counsel can use 
experts effectively to enhance their clients’ interests and position in the litigation. 
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EXHIBIT 10A—Motion to Compel DSS to Make 
Child Available for an Evaluation 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXXXXX 

 

___________________________ 
 
IN RE: Care and Protection of 
The Doe Children 
___________________________ 

 
) 
) 
) 
) 

 
 
CHILD JOHN DOE’S MOTION TO 
PRODUCE CHILD FOR EXPERT 
EVALUATION 

John Doe, a child in the above captioned matter, hereby moves this Court for an 
order requiring the Department of Social Services to produce him for a visit with 
his parents at a site in the community, for the purpose of observation by his ex-
pert in this case as part of a bonding evaluation for use at trial. In support of this 
Motion, John states as follows: 

1. In X of XXXX, John was removed from the custody of his parents pursuant 
to the present Care & Protection petition. Since that time, John has re-
mained in the custody of the Department of Social Services (“DSS”). 

2. In X of XXXX, the parties stipulated to permanent custody of John by DSS. 

3. DSS has subsequently moved this Court to amend its Care & Protection 
petition to seek an order dispensing with the need for the parents’ consent to 
adoption. Trial in this matter is currently scheduled for X/X/XX. 

4. John opposes the goal of adoption and seeks reunification with his parents. 

5. In order to adequately prepare for trial, John requires the services of a psy-
chological expert for the purpose of conducting a bonding evaluation for 
use at trial. 

6. The expert John intends to retain has informed counsel for John that she 
will need to observe one of the regularly scheduled monthly visits between 
John and his family at the City DSS office. She will further need to arrange 
for one additional visit between John and his family (specifically, his par-
ents) at a site in the community. Upon information and belief, this additional 
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visit will last for approximately one to two hours. There is no objection to 
DSS’s supervision of this additional visit. 

7. DSS has informed counsel for John that it does not object to his expert ob-
serving one of the regularly scheduled monthly visits at the City DSS office, 
but to date it has not agreed to make John available for the requested addi-
tional visit. DSS has provided no reason for its refusal to produce John for 
observation by his expert. 

8. The amount and manner of additional visitation requested by John—one to 
two hours at an as yet unnamed site in the community, to be supervised by 
DSS if DSS so chooses—is reasonable. This is not a pretext for obtaining 
additional visitation simply because that is what John desires; his expert has 
plainly stated that without the additional visit she will not be able to ade-
quately assess the case. 

9. John will be precluded from adequately presenting his case at trial if not 
permitted to use his expert witness, and his expert witness will in turn be 
precluded from adequately evaluating the case and presenting her findings if 
not permitted to observe John and his parents in the manner described 
above. For this reason, it is imperative that John be made available in the 
manner requested by his expert. 

WHEREFORE, John Doe respectfully requests that this Honorable Court order 
the Department of Social Services to produce John for expert evaluation. 

Date:  Respectfully submitted, 
JOHN DOE 
By his attorney, 

_____ 
ATTORNEY (BBO # XXXXXX) 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mailing and faxing the same to them. 

 _____ 
Attorney 

10–38 2nd Supplement 2012 



EXPERTS  

EXHIBIT 10B—Expert Engagement Letter 

Dr. [NAME] 
[ADDRESS]  

RE: Psychosexual Risk Assessment of CLIENT NAME 

Dear Dr.: 

Thank you for speaking with me on _____. I want to take this opportunity to 
confirm our understanding. I am engaging you to perform a sexual risk assess-
ment of _____. You have stated that you can begin this evaluation by _____, and 
hope to have completed the testing, interviewing and records review by _____. 
When you have completed your review, please contact me so that we can discuss 
your findings. I will decide at that time whether I will need you to prepare a 
written report summarizing your evaluation. 

This assessment is confidential and will be treated as attorney work product. 
Thus, I am requesting that you not disclose any information whether obtained 
through interviews, records or tests regarding this assessment to any person or 
agency other than myself, unless authorized by myself. Please do not give my 
client a “Lamb” warning advising her that this information may be disclosed to 
the Court, as this information will be disclosed to the Court only with my cli-
ent’s authorization. 

I am pleased to enclose a copy of the allowed Order from the _____ Juvenile 
Court authorizing payment for my client’s psychosexual risk assessment. The 
Order authorizes payment to you up to $_____, the amount you requested. I am 
also enclosing a Payment Voucher Input form for you to fill out in order to bill 
for your services. When you have completed this form, please send it to me, as 
my signature is required to verify you have completed the work billed. I will 
promptly return the signed form to you, so that you may complete the billing 
process. If you have any questions about how to submit your bill to the Commit-
tee for Public Counsel Services for payment, please do not hesitate to call me. 
Please remember that all services performed in the fiscal year which ends on 
June 30th, must be billed by July 15th. 

As we discussed, trial in this matter is scheduled for _____. Therefore, I would 
appreciate it, if at all possible, for the evaluation to be completed by _____. 
Please contact me if you anticipate any problems meeting this deadline. 

We are in the process of gathering the records that will be forwarded to you. 
Please let me know if anything further is needed.  
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I look forward to discussing this matter with you in the near future. Please call 
me immediately with any questions or concerns at  

Sincerely, 

Enc. 
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EXHIBIT 10C—Motion for Leave to Serve Expert 
Interrogatories and Sample Expert Interrogatories 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

___________________________ 
 
IN RE: Care and Protection of 
Sam and Mary Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
MOTION FOR LEAVE TO SERVE 
EXPERT INTERROGATORIES 

Now comes the children in the above-captioned case and respectfully requests 
that this Court grant them leave pursuant to Juvenile Court Rule 8 and Massa-
chusetts Rules of Civil Procedure 26(b)(4) to serve expert interrogatories on the 
Department of Social Services (Department). A copy of the proposed expert 
interrogatories is attached and incorporated in this motion.  

As grounds for this motion, the children state that the Department intends to call 
Dr. Expert to testify at trial as to his opinion concerning the bond between the 
children and their mother and the mother’s ability to parent. These issues di-
rectly bear upon the central issues of this case. Adequate preparation for the trial 
of this matter requires that children have an opportunity to serve expert inter-
rogatories on the Department.  

Mass. R. Civ. P. 26(b)(4)(A)(i) provides that: 

A party may through interrogatories require any other 
party to . . . state the subject matter on which the ex-
pert is expected to testify, and to state the substance 
of the facts and opinions to which the expert is ex-
pected to testify and a summary of the grounds for 
each opinion. 

WHEREFORE the children request that this Honorable Court grant this motion 
and allow the children to serve expert interrogatories on the Department. 
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Dated:  Respectfully submitted, 
Sam and Mary Doe, 
By their attorney, 

_____ 
Attorney 
Address 
Phone Number 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

___________________________ 
 
IN RE: Care and Protection of 
Sam and Mary Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
 

CHILDREN’S EXPERT INTERROGATORIES 
TO THE DEPARTMENT OF SOCIAL SERVICES  

Pursuant to the order of the Juvenile Court dated January 20, 2006, the Children 
propound the following interrogatories to be answered under oath by the De-
partment of Social Services (Department) within twenty days of receipt in ac-
cordance with the order of this Court. 

1. Please state the name and present address of each person who you expect 
may be called as an expert witness on behalf of the Department at the trial 
of this case. 

2. For each person listed above, please describe their qualifications with par-
ticular reference to the facts, issues, and opinions about which each witness 
may be called to testify. If you will do so without a notice to produce, please 
attach a copy of each such expert witness’s resume or curriculum vitae. 

3. Please state in detail the subject matter on which each person listed in inter-
rogatory number 1 is expected to testify.  

4. Please state in detail the substance of all facts about which each such expert 
may be expected to testify.  

5. Please state in detail the substance of all opinions to which each such expert 
is expected to testify. 

6. Please state in summary the grounds for each such opinion described in 
interrogatory number 5. 

7. Please state in detail all facts upon which any such opinions are based.  
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8. For each person listed in interrogatory number 1, did any of these experts 
prepare a written report of his or her factual findings and/or opinions? If so, 
please state:  

a. the date this report was submitted to the Department; 

b. the name or other identification of the person to whom this report was 
submitted;  

c. the name and address of the person who has present custody of this re-
port; and  

d. if you will do so without a notice to produce, please attach to these an-
swers a copy of any reports made by this expert. 

Dated:  Respectfully submitted, 
Sam and Mary Doe, 
By their attorney, 

_____ 
Attorney 
Address 
Phone Number 
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EXHIBIT 10D—Motion for Leave to Depose Expert 
Witness 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

___________________________ 
 
IN RE: Care and Protection of 
Sam and Mary Doe 
 
___________________________ 

 
) 
) 
) 
) 
) 

 
 
MOTION FOR LEAVE TO TAKE 
DEPOSITION OF THE 
DEPARTMENT’S EXPERT AND 
FOR COSTS 

Pursuant to Juvenile Court Rule 8 and Mass. R. Civ. P. 26(b)(4), Sam and Mary 
Doe respectfully request that this Court grant them leave to take the deposition 
of Dr. Expert. The children also respectfully move this Court pursuant to G.L. c. 
261, § 27A et seq., for payment of the costs of taking and transcribing of such 
deposition. As grounds for this motion, the children state as follows: 

1. At the pretrial conference on January 5, 2006, the Department of Social 
Services (Department) indicated that it intends to call Dr. Expert to testify 
as to his opinion concerning the bond between Sam and Mary and their 
mother, Rachel Roe, and Ms. Roe’s ability to parent Sam and Mary.  

2. On January 20, 2006, this Court allowed the children’s motion to serve ex-
pert interrogatories on the Department. Children’s counsel served expert in-
terrogatories on the Department on January 25, 2006. (A copy of the expert 
interrogatories is attached.) 

3. On March 2, 2006, counsel for the children received the Department’s an-
swers to interrogatories. (A copy of the Department’s answers is attached.) 

4. In interrogatory number 7 the children asked the Department to state all 
facts upon which Dr. Expert relied in forming each opinion to which he is 
expected to testify. The Department answered in part that “Dr. Expert has 
relied on all records, evaluations and reports contained in the DSS case file 
for the Doe/Roe family.” This answer is overly broad and fails to inform 
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counsel whether Dr. Expert has relied on privileged or otherwise inadmissi-
ble information.  

5. In DYS v. a Juvenile, 398 Mass. 516, 527, 531 (1986), the SJC held that an 
expert may only rely on facts not in evidence if those facts are independ-
ently admissible and are a permissible basis for expert opinion. See also 
Adoption of Seth, 29 Mass. App. Ct. 343, 352-353 (1990). The children 
wish to take the deposition of Dr. Expert to determine whether he has relied 
on privileged or otherwise inadmissible information in forming his opinion.  

6. In addition, in interrogatory number 5, the children asked the Department to 
state in detail the substance of each opinion to which Dr. Expert is expected 
to testify. The Department answered, in part, that Dr. Expert will testify that 
Mary has no bond with her mother. On information and belief, Dr. Expert 
has never met or evaluated Ms. Roe, nor has Dr. Expert observed visits be-
tween Ms. Roe and Mary. Counsel for the children intends to challenge the 
reliability of Dr. Expert’s opinion regarding the bond between Mary and her 
mother. Commonwealth v. Lanigan, 419 Mass. 15, 24-26 (1994); see also 
Canavan’s Case, 432 Mass. 304, 313–14 (2000). 

7. The deposition of Dr. Expert is necessary to adequately prepare for trial. In 
addition, the deposition may eliminate the need for children’s counsel to in-
quire about these matters at trial. 

8. The children also ask that this Court allow their motion for the payment of 
costs associated with taking and transcribing the deposition. See G.L. c. 261, 
§ 27A et seq. This Court has already determined that the children are indi-
gent and appointed counsel to represent them in this action. 

WHEREFORE the children request that this Honorable Court grant this motion 
and: 

(1) order the Department to make Dr. Expert available to counsel for the chil-
dren to be deposed at least three weeks prior to trial in this matter; and  

(2) authorize costs for taking and transcribing Dr. Expert’s deposition. 

 
 
 
 
 
Dated:  

Respectfully submitted, 
Sam and Mary Doe, 
By their attorney, 

_____ 
Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

___________________________ 
 
IN RE: Care and Protection of 
Sam and Mary Doe 
 
___________________________ 

 
) 
) 
) 
) 
) 

 
 
NOTICE OF TAKING DEPOSITION 

To: Alice Attorney, Esq., DSS 

 Elise Esquire, Esq., Mother’s Attorney 

 Adam Attorney, Esq., Father’s Attorney 

Please take notice at X:XX a.m. on X/X/XX, the childrens' attorney, will con-
duct the deposition upon oral examination of Dr. Expert at [address]. The depo-
sition will be conducted before a notary public or other officer authorized by law 
to administer oaths. The deposition will continue from day to day until com-
pleted. You are invited to attend and cross-examine. 

 
 
 
 
 
Dated:  

Respectfully submitted, 
Sam and Mary Doe, 
By their attorney, 

_____ 
Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

___________________________ 
 
IN RE: Care and Protection of 
Sam and Mary Doe 
 
___________________________ 

 
) 
) 
) 
) 
) 

 
 
 

TO: Dr. Expert 

Greetings: 

YOU ARE HEREBY COMMANDED, in the name of the Commonwealth of 
Massachusetts in accordance with the provisions of Mass.R.Civ.P. 
26(b)(4)(A)(ii), to testify on behalf of the above referenced children before a 
Notary Public of the Commonwealth, at [address] on the Xth day of [month] at 
X o’clock in the forenoon and to testify as to your knowledge, at the taking of 
the deposition by [Attorney] in the above-entitled action. 

If, upon receipt of this subpoena, you have any questions please call Attor-
ney at XXX-XXX-XXXX. 

HEREOF FAIL NOT, AS YOU WILL ANSWER YOUR DEFAULT UNDER 
THE PAINS AND PENALTIES OF THE LAW AND THAT BEHALF MADE 
AND PROVIDED. 

Dated: _____ 
Attorney for the child 

 

(Must be sent to all counsel of record and stenographer) 
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EXHIBIT 10E—Motion to Exclude Expert Under 
Daubert/Lanigan 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXXX 

 

 
IN RE: Care and Protection of 
Child 
 

 
 
 
 
 
 

 
 

CHILD’S MOTION TO EXCLUDE EXPERT TESTIMONY 

Now comes the child **** and moves this Honorable Court to exclude the tes-
timony of the Respondent’s experts, ****** and further moves this Court to 
permit the voir dire examination of such experts as part of a pre-trial evidentiary 
hearing. As grounds for this motion, child submits the attached Memorandum of 
Law in Support of Child’s Motion in Limine to Exclude Expert Testimony. 

Date: Respectfully submitted,  
CHILD, 
By and through her counsel 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXXX 

 

 
IN RE: Care and Protection of 
Child 
 

 
 
 
 
 
 

 
 

CHILD’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 
EXCLUDE EXPERT TESTIMONY 

The Department of Social Services and the child seek to terminate parental 
rights as to her mother and to father. Father voluntarily sought to participate in 
an assessment performed by Dr. ****** a licensed clinical psychologist. Dr. 
**** examined father from *** , conducted a clinical interview and subjected 
him to various assessment tools including the Penile Plethysmograph Assess-
ment (PPG). Based on the results of these tests and his interviews with ****, Dr. 
***** is prepared to testify that father is not a risk to CHILD. Dr. xxxx’s expert 
testimony discussing the results of the PPG should be excluded as it does not 
meet the standards for admissibility set out in Daubert v. Merrell Dow Pharma-
ceuticals, Inc., 509 U.S. 579 (1993) and Commonwealth v. Lanigan, 419 Mass. 
15 (1994). The PPG has not been proven to be a reliable indicator of sexual de-
viancy and is irrelevant to predicting whether or not xxx. poses a danger to the 
children in this case or is a fit parent.  

ARGUMENT 

I. The expert’s opinion is inadmissible absent compliance with the re-
quirements of Daubert v Merrill Dow Pharmaceutical and related cas-
es.  

The Court is entrusted with the gate-keeping function of determining whether 
the process or theory underlying a scientific expert’s opinion is sufficiently reli-
able to warrant its admissibility into evidence. Commonwealth v. Lanigan, 419 
Mass. 15, 641 N.E.2d 1342 (1994); Higgens v. Delta Elevator Serv. Corp., 45 
Mass. App. Ct. 643, 646, 700 N.E.2d 833 (1988). In Daubert the Supreme Court 
held the Federal Rules of Evidence superceded the previously endorsed Frye test 
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in providing the standard for admission of expert scientific testimony in a fed-
eral trial.1 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 587, 
125 L. Ed. 2d 469, 479, 113 S. Ct. 2786, 2793 (1993). The Frye decision set out 
the “general acceptance” test as the standard for admissibility of scientific evi-
dence that was widely used for more than 70 years. Frye v. United States, 54 
App. D.C. 46, 47, 293 F. 1013, 1014 (1923). To be admissible under Frye the 
evidence must have been such that “the community of scientists involved [must] 
generally accept[] the theory or process for it to be admitted into evidence.” Ca-
navan’s Case, 432 Mass. 304, 310, (2000). Rule 702 of the Federal Rules of 
Evidence was enacted in 1975 and states: “If scientific, technical, or other spe-
cialized knowledge will assist the trier fact to understand the evidence or to de-
termine a fact in issue, a witness qualified as an expert by knowledge, skill, ex-
perience, training, or education, may testify thereto in the form of an opinion or 
otherwise.” Fed R. Evid. 702.2 Once adopting Fed. R. Evid. 702, the Court goes 
on to explain how it should be applied (discussed below). 

The SJC in Lanigan also rejected that the general acceptance standard of the old 
Frye test is the exclusive means by which the admissibility of scientific evidence 
is to be determined, adopting the Daubert reasoning for Massachusetts courts:  

We accept the basic reasoning of the Daubert opinion 
because it is consistent with our test of demonstrated 
reliability. We suspect that general acceptance in the 
relevant scientific community will continue to be the 
significant, and often the only, issue. We accept the 
idea, however, that a proponent of scientific opinion 
evidence may demonstrate the reliability or validity 
of the underlying scientific theory or process by some 
other means, that is, without establishing general ac-
ceptance.  

                                                           
1 In Daubert two minor children and their parents sued Merrell Dow Pharmaceuti-
cals alleging the children’s serious birth defects were caused by the mother’s 
prenatal ingestion of Bendectin, a drug marketed by Merrell Dow. The District 
Court granted summary judgment for the respondent based on an expert’s affi-
davit concluding, after a review of the published literature, that maternal use of 
Bendectin has not been shown to be a risk factor for human birth defects. The 
District Court and the Court of Appeals agreed the standard for admissibility of 
expert testimony was the Frye “general acceptance” standard and excluded the 
petitioners’ experts from presenting evidence that the drug can cause birth de-
fects in animal studies and chemical structure. Daubert, 113 S.Ct. at 2791-2792. 
2 The Massachusetts Proposed Rules of Evidence 702 has precisely the same 
language.  
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Lanigan, 419 Mass. at 26. Therefore under a Daubert-Lanigan analysis, although 
general acceptance is a relevant factor it is no longer an “essential ingredient.” 
Id. at 25.  

Under the principles addressed in Daubert and Lanigan, the primary subject of 
the judicial gate-keeping inquiry is to assess whether the expert’s opinion is suf-
ficiently reliable and relevant in order to assist the trier of fact. Daubert, 113 
S.Ct. at 2797; Lanigan, 419 Mass. at 26.  

“If the process or theory underlying a scientific expert’s opinion lacks reliability, 
that opinion should not reach the trier of fact.” Lanigan, 419 Mass. at 26. Reli-
ability is determined by examining a list of factors. The standard is explained in 
Commonwealth v. Montanez, 55 Mass. App. Ct. 132, 145 (2002): 

In marking the measuring line between admissible re-
liable scientific evidence and "excluding expertise 
that is false and science that is junky," Kumho Tire 
Co. v. Carmichael, 526 U.S. 137, 159, 143 L. Ed. 2d 
238, 119 S. Ct. 1167 (1999) (Scalia, J., concurring), 
relevant factors include: (1) whether the theory or 
technique underlying the opinion is generally ac-
cepted in the relevant scientific community; (2) 
whether it has been subjected to peer review and pub-
lication; (3) whether it can be, or has been, tested, 
and the outcome of such testing; and (4) whether an 
error rate or any controls or standardization exists. 
Daubert, 509 U.S. at 592-594, 113 S. Ct. at 2796-
2797. 

In addition to being scientifically reliable, an expert’s testimony must be rele-
vant, “fitting” the facts of the case such that it will aid the jury in resolving a 
factual dispute. Daubert, 113 S.Ct. at 2797; Hammond v. Bedford Great Road 
CVS, Inc. et al., 9 Mass. L. Rptr. 104, 106 (Middlesex Sup. Ct., November, 16, 
1998). The “fit” standard is higher than “bare relevance”, In re Paoli R.R. Yard 
PCB LITIG, 35 F.3d 717, 745 (3rd Cir. 1994), and ensures that a valid connec-
tion exists between the expert’s testimony and the disputed issue. United States 
v. Shay, 57 F.3d 126, 132 (1st Cir. 1995). The standard “requires a valid scien-
tific connection to the pertinent inquiry as a precondition to admissibility.” 
Daubert, 509 U.S. at 592, 13 S.Ct at 2796.  

Courts should also look to whether the expert’s methods have been found unreli-
able by other Courts. See United States v. Powers, 59 F.3d 1460, 1471 n.13 
(court looked to see if any other court acknowledged the validity of the PPG); 
Anello, et al. v. Shaw Industries, Inc., 2000 U.S. Dist. LEXIS 6835 (D. Mass. 
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2000) (allowing expert testimony partially based on its prior admission in an-
other case).  

This Court must rule on the admissibility of such challenged expert testimony 
prior to trial, following an evidentiary hearing. To preserve objections to expert 
testimony, a respondent “must file an appropriate pretrial motion stating the 
grounds for the objections and request a hearing in accordance with the princi-
ples set forth in Canavan’s Case, 432 Mass. [at] 309-312…, and Commonwealth 
v. Lanigan, 419 Mass. [at] 24-27…” Commonwealth v. Sparks, 433 Mass. 654, 
659, 746 N.E.2d 133 (2001). The respondent must raise all of the grounds for 
his/her objection in the trial court, or risk waiver. Vasello v. Baxter Healthcare 
Corp., 428 Mass. 1, 11, 696 N.E.2d 909 (1998). The proponent of expert testi-
mony has the burden of proving the reliability of the scientific method relied 
upon by its expert. Commonwealth v. Vao Sok, 425 Mass. 787, 798 (1997). This 
court will then serve its gate-keeping role by making a “preliminary assessment 
of whether the reasoning or methodology underlying the testimony is scientifi-
cally valid and of whether the reasoning or methodology can properly be applied 
to the facts in issue.” Lanigan, 419 Mass. at 26, quoting Daubert, 113 S.Ct. at 
2796.  

II. The Penile Plethysmograph Assessment (PPG) is inadmissible because 
its results are unreliable based on the Daubert-Lanigan factors for de-
termining scientific validity and irrelevant to the issues before the 
Court. 

The nature of the PPG was described in State v. Spencer, 119 N.C. App. 662, 
665, 459 S.E.2d 812, 814-815 (1995): 

The [PPG] attempts to measure physiological indica-
tions of sexual arousal in response to particular 
stimulus materials. The individual is placed in a room 
and a mercury strain gauge is placed around the penis 
so that the circumference of the penis can be meas-
ured. And this mercury strain gauge is capable of 
measuring slight increases in circumference, many 
times before they are noticeable to the man himself. 
The individual is then presented with sequential 
stimulus materials, auditory and visual, encouraging 
him to think about and look at materials indicative of 
sexual activity with different ages of people, different 
genders and different sexual activities. 
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A. The accuracy and reliability of penile plethysmography has not been estab-
lished rendering expert testimony based on its results inadmissible under 
Daubert-Lanigan.  

1. The PPG is not generally accepted in the scientific community. The Diagnos-
tic and Statistical Manual of Mental Disorders (Fourth Edition) of the American 
Psychiatric Association ("DSM-IV"), universally accepted by courts and mental 
health professionals as authoritative in the area of the diagnosis of mental disor-
ders and diseases, states that: 

Penile plethysmography has been used in research 
settings to assess various paraphilias by measuring an 
individual's sexual arousal in response to visual and 
auditory stimuli. The reliability and validity of this 
procedure in clinical assessment have not been well 
established, and clinical experience suggests that sub-
jects can simulate response by manipulating mental 
images. 

DSM-IV, Paraphilias, at 524. Because the DSM-IV is the diagnostic "bible" for 
mental health professionals engaged in assessment of mental illness and disor-
ders, its rejection of penile plethysmography as an assessment tool signifies 
"non-acceptance" of the methodology within the scientific community. Myers, 
et. al., Expert Testimony in Child Abuse Litigation, 68 Neb. L. Rev. 1, 129 
(1989)(DSM-IV is “recognized as the authoritative guide to psychiatric diagno-
sis”). One major problem with the PPG preventing general acceptance as a diag-
nostic tool is its susceptibility to faking. Recent studies have reaffirmed earlier 
studies showing that the PPG is easily falsified. See Wilson, Psychopysiological 
Signs of Faking in the Phallometric Test, 10 Sexual Abuse: A Journal of Re-
search and Treatment 113, 123 (1998); McAnulty & Adams, Voluntary Control 
of Penile Tumescence: Effects of an Incentive and a Signal Detection Task, 28 
Journal of Sex Research 557 (1991) [hereinafter Voluntary Control of Penile 
Tumescence]; Schouten, et. al., Validity of Phallometric Measures with Sex Of-
fenders: Comments on the Quinsey, Laws and Hall Debate, 60 Journal of Con-
sulting and Clinical Psychology 812 (1992). Lack of general acceptance is a 
significant factor in the court analysis, and often the only issue the court need 
consider. Lanigan, 419 Mass. at 26. 

2. The vast majority of published research on the PPG concludes it is an unreli-
able measure of sexual deviancy. PPG has been widely studied as researchers 
unsuccessfully search for a reliable means to screen for sexual deviancy. How-
ever, as the body of literature on the test has grown, “so too has the literature on 
its limitations.” Wilson, supra at 114. Phallometric testing was first developed 
for use with sexual offenders in 1957 by Kurt Freund in Czechoslovakia. Mar-
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shall & Fernandez, Phallometric Testing with Sexual Offenders: Limits to its 
Value, 20 Clinical Psychology Review 807, 808 (2000). Phallometric testing, 
today done using the PPG, continues to be of interest for psychological research-
ers in their quest for an accurate objective diagnostic tool for sexual deviancy. In 
the absence of any other promising test, studies are conducted on the PPG and 
published, repeatedly establishing how it falls short. Despite the published arti-
cles on the PPG, as noted above, it is still not generally accepted in the scientific 
community. This is proof that despite the quantity of PPG studies, they have not 
helped to establish the PPG as a reliable diagnostic tool. The Court in Canavan’s 
Case explained the reason for the change from the Frye to the Lanigan standard: 

We recognized that “strict adherence to the Frye test” 
could result in reliable evidence being kept from the 
finder of fact. Id. For example, a new theory or proc-
ess might be “so logically reliable” that it should be 
admissible, even though its novelty prevents it from 
having attained general acceptance in the relevant 
scientific community. 423 Mass. at 310. 

Here, by contrast, we are not concerned with a tool too novel to have gained 
general acceptance in the community. Here, the tool is years old and is still the 
subject of raging controversy, with no greater degree of acceptance as a reliable 
tool than when it was first introduced. “Its scientific status remains that of an 
experimental technique.” Simon & Schouten, The Plethysmograph Reconsid-
ered: Comments on Barker and Howell, 21 Bull. Am. Acad. Psychiatry Law 
508, 511 (1993) [hereinafter Plethysmograph Reconsidered].With the array of 
studies conducted on the PPG, “it is perhaps surprising that so few reliability 
studies have been reported.” Marshall & Fernandez, supra at 813. Marshall and 
Fernandez point out that an important issue for diagnosis and assessment is test-
retest reliability, meaning once tested will a subject have similar results when 
retested some time period later. Id. Few published studies have closely examined 
the PPG’s reliability on this dimension and those that have found that test-retest 
reliability was not demonstrated for either pedophilic or rape stimuli. Id. While 
much scientific literature has been published on the PPG, more research needs to 
be done before the reliability of the diagnostic tool can be confirmed.  

In addition, the published literature consistently states that subjects can easily 
fake the PPG. Murphy & Peters, Profiling Child Sexual Abusers, Psychological 
Considerations, 19 Criminal Justice and Behavior 24, 32 (1992). Results of stud-
ies using the erection data from PPGs suggest that the ability of the test to clas-
sify an individual “would produce error rates that would not be appropriate for 
the trial situation.” Id. Test subjects have admitted manipulating the PPG by not 
looking at stimuli, by listening only to part of the stimuli or by using imagery to 
suppress or enhance their erectile responses. Abel, et. al., Use of Visual Reaction 
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Time to Assess Male Adolescents Who Molest Children, 16 Sexual Abuse: A 
Journal of Research and Treatment 255, 257 (2004) [hereinafter Use of Visual 
Reaction Time]. Attempts to thwart faking of the test have failed and continues 
to present problems for clinicians. Wilson, supra at 115. 

3. While many studies over many years have been conducted on the PPG, the 
assessment tool is not readily testable for reliability due to the lack of standardi-
zation of test stimuli and testing procedures. Testability distinguishes “science” 
from speculation or instinct. Daubert, 113 S.Ct. at 2796. A widely quoted criti-
cism of plethysmography is the lack of standardized test stimuli, lack of a de-
termination of which of the many aspects of stimuli cause arousal (e.g. attributes 
of models, audio cues, violence or coercion scenarios, etc.) and how that data 
correlates to deviancy. Plethysmograph Reconsidered, supra at 506-507. There is 
no accepted standard recognized by experts or one standard set of stimulus ma-
terial used in administering the PPG. Murphy, supra at 29. To achieve acceptable 
standards of reliability and scientific validity, a test must be at least reasonably 
standardized. Marshall & Fernandez, supra at 810. In order to test the validity of 
the PPG individual researchers have attempted to develop their own standard 
procedures but the test itself has not been universally standardized. Wilson, su-
pra at 114. Across studies there are variations in the test stimuli shown to sub-
jects including differences in the modality of presentation (i.e. film, videotapes, 
slides, or audiotapes) and the stimuli vary across other dimensions (e.g. black 
and white vs. colors, presence or absence of background, single vs. two or more 
figures). Marshall & Fernandez, supra at 811. The stimulus duration also varies 
and this has been shown to affect the subject’s reported arousal levels. Id. at 812; 
see also Simon & Schouten, Plethysmography in the Assessment and Treatment 
of Sexual Deviance: An Overview, 20 Archives of Sexual Behavior 75, 79-80 
(1991)(noting that some subjects may not achieve levels of arousal indicative of 
their true interests if given insufficient exposure to the stimuli and longer expo-
sure times may given subjects more time to purposefully modify their re-
sponses). Studies have shown that different findings across PPG studies are due 
to differing stimulus content, making the lack of standardization a significant 
set-back in testing the reliability of the PPG and assessing the published studies.  

In their review of published studies on phallometric testing, Marshall and Fern-
dandez cite two other main variations that make studies hard to compare for 
assessing the PPG’s reliability. Supra at 811-812. First, there are variations in the 
test subjects employed (e.g. are deniers excluded?, are the subjects compared to 
non-offenders?, how are non-offenders identified?, was a large enough sample 
used?, what setting were the subjects chosen from - prisons, psychiatric institu-
tions, and outpatient settings?). Id. at 811. Second, there are variations in how 
PPG results are reported. Responses are reported as raw scores, percentages of 
full erections, z scores or as ratios of responses to deviant and appropriate im-
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ages, with researchers debating the appropriateness of each. Id. at 812. Re-
searchers also differ on what constitutes a response of sufficient magnitude to 
make it significant and not just a random fluctuation. Id. As Marshall and Fer-
nandez concluded, “unless some agreement on standardization is reached, the 
responses of offenders may be idiosyncratically influenced in unknown ways by 
the procedures peculiar to each setting.” Id. at 817. Others have agreed stating, 
“without standardization, test results may reflect more on procedural variations 
than intra- and interindividual differences in arousal.” Plethysmograph Recon-
sidered, supra at 510-511. 

The lack of standardization of the slide stimuli shown to subjects and the testing 
parameters make it impossible to compare studies done on the PPG and to repeat 
the results of studies to prove their accuracy.  

4. Researchers have found the PPG to be an inaccurate test with a high rate of 
error. Studies report that plethysmography has a poor accuracy record. Simon & 
Schouten cite a study (Wormith) in which 42% of the pedophiles were classified 
as having normal sexual preferences. Id. at 508. Another study (Barbaree and 
Marshall) found that only 35% of pedophiles demonstrated the "pure" child-
preference profile. Id. Simon & Schouten conclude that the plethysmograph is 
not consistently accurate in classifying pedophiles. Id. The low percentage of 
accuracy figures reported in these studies may even be distorted because it is 
common practice among researchers to eliminate low responders. Id. at 509. 

The accuracy of penile plethysmography on subjects who are involved in legal 
process is even more problematic. Studies have shown that there is a heightened 
potential for an increased number of false-positive and false-negative results, as 
well as incidents of faking in offenders involved in adjudicatory process. Travin, 
Sheldon, Sex Offenders: Diagnostic Assessment, Treatment, and Related Issues 
in PRINCIPLES AND PRACTICE OF FORENSIC PSYCHIATRY, 531 (Richard Rosner 
ed., Chapman & Hall 1994). Accused sex offenders tend to initially deny or 
minimize the extent of their deviant behavior, making diagnosis a challenge for 
psychiatrics. Id. at 529. See also McAnulty & Adams, Patterns of Sexual 
Arousal of Accused Child Molesters Involved in Custody Disputes, 19 Archives 
of Sex. Beh. 541, 543 (1990)(explaining that sex offenders are unlikely to admit 
to deviant sexual interests, particularly when legal contingencies are involved).  

The largest and most unresolved problem with testing measurements of penile 
response as a diagnostic or classification tool is the fact that penile response can 
be controlled by test subjects. "The problem of faking, more than any other, con-
tinues to limit the clinical utility of phallometric tests." Schouten & Simon, Va-
lidity of Phallometric Measures with Sex Offenders: Comments on the Quinsey, 
Laws and Hall Debate, 60 Journal of Consulting and Clinical Psychology 812, 
813 (1992). In one test, researchers made the "striking and somewhat unex-

2nd Supplement 2012 10–57 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

pected finding [of] the ability among 80% of the subjects who exhibited sexual 
arousal to the stimuli to later voluntarily and completely inhibit sexual arousal." 
Hall, Proctor & Nelson, Validity of Physiological Measures of Pedophilic Sexual 
Arousal in a Sexual Offender Population, 56 Journal of Consulting and Clinical 
Psychology 118, 121 (1988). Of the Hall, Proctor & Nelson 122-member test 
group, 114 were able to reduce their response, 91 were able to completely inhibit 
response and only 4 were unable to reduce their arousal. Id. In a recent study, it 
was confirmed that the majority of test subjects could fake enhanced phallomet-
ric outcomes for age preference. Wilson, supra at 115. See also Myers, et al, 
supra at 134-35 (problem with the reliability of penile plethysmograph testing is 
that penile response is subject to voluntary control, and the test should not be 
used to determine whether or not an individual has engaged in deviant behav-
ior); Marshall & Fernandez, supra at 810-811 (“numerous studies have shown 
that rapists and child molesters are able to both inhibit arousal to preferred stim-
uli and generate arousal to non-preferred stimuli,” citing six such studies).  

No reliable means exist for reducing the impact of faking on test results. 
Plethysmograph Reconsidered, supra at 510; Voluntary Control of Penile Tu-
mescence, supra at 557 (strategy designed to eliminate faking was not success-
ful). Subjects use cognitive faking strategies that are evident only to themselves, 
making it virtually impossible to prevent or detect dissimulation. Marshall & 
Fernandez, supra at 811. Given the potential for faking and control of the out-
come, plethysmography studies cannot pass muster under Daubert/Lanigan's 
reliability requirement. 

[Some researchers and clinicians in the field of sexual offender treatment accept 
penile plethysmography as a useful tool in assessing and treating admitted of-
fenders and in monitoring offenders post-incarceration. However, among those 
clinicians who accept and use plethysmography, the majority do not feel that 
plethysmography has any utility as a diagnostic tool to determine whether a non-
admitter is a sexual deviant. McGrath, et al. Referring Sex Offenders for Psy-
chosexual Evaluation: A Review, 19 Journal of Addictions and Offender Coun-
seling 62 (1999); Barker & Howell, The Plethysmograph: A Review of Recent 
Literature, 20 Bull. Am. Acad. Psychiatry & Law 13 (1992) (plethysmography's 
usefulness in the evaluation and treatment of known sex offenders, but not for 
determining guilt or innocence or for predicting future offenses).  

B. Results of xxxxxxxx PPG are not relevant to the present case.  

Courts have cited the fact that arousal testing is not relevant because demonstra-
tion of a lack of penile response to sexual stimuli involving children is not pro-
bative of one's guilt or innocence of child sexual abuse. Spencer, 119 N.C. App. 
at 668, 459 S.E.2d at 816. Even if the PPG could reliably assess pedophilia, that 
assessment is not relevant because the majority of child molesters are not pedo-
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philes. See Abel, et al, Multiple Paraphilic Diagnoses among Sex Offenders, 16 
Bull. Am. Acad. Psych. & Law 153, 155 (1988)(majority of subjects in study 
could become involved with adult partners; paraphilic and nonparaphilic behav-
ior coexisted in most subjects). Most current researchers expect only a limited 
sample of sexual offenders to display deviant responses at all on a PPG. Mar-
shall & Fernandez, supra at 809. Researchers typically expect that among child 
molesters, only pedophiles will show deviant arousal and only some rapists will 
show deviant responses. Id.  

Furthermore, deviant sexual arousal itself or the lack thereof is not probative of 
one’s propensity to sexually offend children. Travin, supra at 531. The assump-
tion that deviant sexual arousal in a laboratory can be generalized to abnormal 
sexual behavior has not been proven. Id. Deviant sexual arousal is also less of a 
motivating factor in exhibitionists than in other types of child molesters. Id. 
Therefore, even giving the PPG the benefit of the doubt on scientific reliability, 
the question whether xxxxx can be classified with sexual deviancy has little cor-
relation and is not probative on the issue of whether he will molest children in 
the future. Stated another way, the result of the penile plethysmography studies 
of xxxxx is simply not relevant to the case at hand. The use of penile response 
testing in this manner cannot satisfy the "fit" requirement as set forth in Daubert. 
113 S.Ct. at 2797. 

C. Many other jurisdictions applying the Daubert analysis have excluded evi-
dence of PPG based upon its scientific unreliability.  

In United States v. Powers, the 4th Circuit court excluded the penile plethys-
mograph test because it failed to qualify under Daubert's scientific validity 
prong: 

The evidence produced at trial clearly showed that 
these factors weighed against the admission of the 
penile plethysmograph test results. First, the Gov-
ernment proffered evidence that the scientific litera-
ture addressing penile plethysmography does not re-
gard the test as a valid diagnostic tool because, al-
though useful for treatment of sex offenders, it has no 
accepted standards in the scientific community. Sec-
ond, the Government also introduced evidence before 
the judge that a vast majority of incest offenders who 
do not admit their guilt, such as Powers, show a nor-
mal reaction to the test. The Government argues that 
such false negatives render the test unreliable. 
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59 F.3d 1460, 1470-71 (4th Cir. 1995); cert. denied 516 U.S. 1077; 116 S.Ct. 
784; 133 L. Ed. 2d 734 (1996). The Powers court noted that it was unable to 
locate any decisions acknowledging the validity of penile plethysmography 
other than in the treatment and monitoring of sex offenders. See also, Garren v. 
State, 1996 WL 37987, 220 Ga. App 66, 467 S.E.2d 365 (1996)(sustaining trial 
court's refusal to admit results of PPG).  

In State v. Spencer, the North Carolina court reviewed the literature and case law 
and concluded that penile plethysmography was scientifically unreliable: 

There is a substantial difference of opinion within the 
scientific community regarding the plethysmograph's 
reliability to measure sexual deviancy. See e.g., Bark-
er and Howell, The Plethysmograph: A Review of 
Recent Literature, 20 Bull. Am. Acad. of Psychiatry 
and Law 13 (1992) (identifying several problems 
with the reliability of the plethysmograph, namely 
"lack of standards for training and interpretation of 
data, lack of norms and standardization and suscepti-
bility of the data to false negatives and false posi-
tives," and concluding that "despite the sophistication 
of the current equipment technology, a question re-
mains whether the information emitted is a valid and 
reliable means of assessing sexual preference").  

119 N.C. App. at 666; 459 SE2d at 815. 

Most, if not all, of the courts that have reached the issue of the admissibility of 
PPG have excluded evidence of the tests. See, e.g. R.D. v. State, 706 So. 2d 770 
(Ala. Crim. App. 1997); Nelson v. Jones, 781 P.2d 964 (Alaska 1989), cert. de-
nied, 498 U.S. 810 (1990)(judge sitting as fact finder in family relations matter 
rightfully gave no weight to penile plethysmograph evidence finding it unreli-
able); People v. Stoll, 49 Cal. 3d 1136, 265 Cal. Rptr. 111, 783 P.2d 698, 713 n. 
21 (1989) (dicta); People v. John W., 185 Cal. App. 3d 801, 229 Cal. Rptr. 783, 
785 (1986) (defendant failed to establish that the plethysmograph "was a reliable 
means of diagnosing sexual deviance" and ruled the test inadmissible). See also 
In re Mark C. v. San Diego County Dept. of Social Services v. David C., 7 Cal. 
App. 4th 433, 445,8 Cal. Rptr. 2d 856 (1992)(penile plethysmography and other 
test battery excluded); Gentry v. State, 213 Ga. App. 24, 443 S.E.2d 667 (1994); 
Stowers v. State, 215 Ga. App. 338, 449 S.E.2d 690 (1994); Dutchess Cty. Dept. 
of Social Services v. Mr. G., 141 Misc.2d 641, 534 N.Y.S.2d 64, 71 (1988) ("the 
results of the plethysmograph as a predicator of human behavior cannot be con-
sidered"); Cooke v. Naylor, 573 A.2d 376 (Me. 1990); State v. Ambrosia, 67 
Ohio App. 3d 552, 587 N.E.2d 892, 899 (1990)(penile plethysmography unreli-
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able in classifying pedophilia); In the Interest of A.V., 849 S.W.2d 393 (Tex. Ct. 
App. 1993) (proponent of test failed to establish its reliability). 

Legal commentators highlighted the difference between “true peer review” and 
“editorial peer review.” Effie J. Chan, Note, The "Brave New World" of 
Daubert: True Peer Review, Editorial Peer Review, and Scientific Validity, 70 
N.Y.U. L. Rev. 100 (1995). True peer review has been described as when “[o]ne 
investigator makes her methods and findings public, so that others can attack or 
support her conclusion by following the same protocols while asking what be-
sides the stated principle could account for the documented results.” Valentine v. 
Pioneer Chlor Alkali Company, Inc., 21 F.Supp. 666, 675 (1996). Editorial peer 
review, by contrast, is much narrower in scope and generally consists of the ref-
erence by a journal editor of an article submitted for publication to two or more 
outside reviewers. Arnold S. Relman & Marcia Angell, The Journal's Peer-
Review Process, 221 J. Am. Med. Ass'n 837 (1989). While the AASI has argua-
bly been subject to editorial peer review, the secrecy of the methods behind the 
test results have prevented true pier review. Researchers have not been able to 
duplicate previous studies to sufficiently challenge or support their results. 

D. Conclusion 

Dr. xxxx expert testimony discussing the results of xxxx PPG should be ex-
cluded as it does not meet standards for admissibility set out in Daubert and 
Lanigan. It has not been proven to be a reliable indicator of sexual deviancy and 
is irrelevant to predicting whether or not xxx. poses a danger to the children in 
this case or is a fit parent. 

Date: Respectfully submitted,  
CHILD, 
By and through her counsel 
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Chapter 11 

USE OF THE MASSACHUSETTS 
INDIGENT COURT COSTS ACT* 

KAREN HENNESSY, ESQ. 
Committee for Public Counsel Services, Boston 

ANDREW HOFFMAN, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
Because many clients in child welfare cases are indigent, the 
Indigent Court Costs Act (ICCA) is an indispensable resource. 
This chapter sets forth the statutory definition of indigence, ex-
penses covered by the ICCA, and the procedure for accessing 
funds under the statute, including the payment mechanism. It 
also lists services commonly requested under the ICCA and 
addresses appeals from orders denying ICCA requests. Please 
note that the name of the Department of Social Services (DSS) 
was changed to the Department of Children and Families 
(DCF) in 2008. Both designations may appear in this chapter; 
they are interchangeable. 

§ 11.1 INTRODUCTION 

Litigation can be an expensive undertaking for the litigant. From courts costs to 
expert fees, investigators, stenographers, interpreters, and other expenses com-
monly associated with preparing and trying a case, the amount of money typi-
cally required to engage in full litigation is considerable. Clients in child welfare 
cases, however, usually lack the means to afford these costs. For them, the Indi-
gent Court Costs Act (ICCA), G.L. c. 261, §§ 27A–27G, is an indispensable re-
source that helps to place them on the same footing as those who have the 
money to finance their litigation. 

                                                           
* Updated for the 2012 Supplement by Karen Hennessy, Esq. 
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§ 11.1 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Under the ICCA, children and indigent parents involved in child welfare matters 
may request that the state pay for certain types of expenses related to the litigation. 
It is important that attorneys know how to access the ICCA for the benefit of 
their clients. This chapter discusses the following topics: 

• who may qualify for assistance under the ICCA, 

• how indigency is determined, 

• what types of expenses are covered by the statute, 

• how funds are requested, and 

• how those funds are secured. 

Counsel should also review Chapter 22, Special Considerations in Representing 
Parents, which further discusses indigency determinations. If requesting funds 
for an expert, counsel must also review Chapter 10, Experts. Finally, before fil-
ing a request under the ICCA, counsel must review the CPCS Assigned Counsel 
Manual, Chapter 6, “Court Costs of Indigent Persons Fund,” for information 
about CPCS policy and procedure governing payment of expenses under the 
ICCA (available on the CPCS Web site at http://www.publiccounsel.net/private
_counsel_manual/chapter_six.html) (hereinafter “Assigned Counsel Manual”). 

§ 11.2 QUALIFICATION AS INDIGENT 

Only persons who have been determined indigent by the court qualify for pay-
ment of expenses under the ICCA. The standard for determining indigency for 
the purpose of payment of expenses under the ICCA is substantially the same as 
that for appointment of counsel. See G.L. c. 261, § 27A; SJC Rule 3:10, §§ 1, 
4(a)–(b). This means that once a party has been determined indigent for the pur-
pose of appointing counsel, he or she is also indigent under the ICCA (unless the 
party is later determined to be no longer indigent). Therefore, financial qualifica-
tion for payment of expenses under the ICCA is usually not a concern for clients 
in child welfare cases. 

Section 27A of the ICCA defines “indigent” as the following: 

(a) a person who receives public assistance under aid 
to families with dependent children [now called Tran-
sitional Assistance or TA], or receives assistance un-
der Title XVI of the Social Security Act or the Medi-
caid Program, 42 USC 1396, et seq., or 
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USE OF THE MA INDIGENT COURT COSTS ACT § 11.2 

(b) a person whose income, after taxes, is one hun-
dred twenty-five percent or less of the current pov-
erty threshold annually established by the Commu-
nity Services Administration pursuant to section 625 
of the Economic Opportunity Act, as amended [see 
U.S. Department of Health and Human Services Web 
site at http://aspe.hhs.gov/poverty/ for current poverty 
standards], or 

(c) a person who is unable to pay the fees and costs 
of the proceeding in which he is involved, or is un-
able to do so without depriving himself or his depend-
ents of the necessities of life, including food, shelter 
and clothing. 

A person who fails to meet the above criteria is determined not indigent. How-
ever, under the Supreme Judicial Court rule governing appointment of counsel, a 
person can be determined “indigent but able to contribute” if his or her annual 
income after taxes is between 125 and 250 percent of the poverty threshold. See 
SJC Rule 3:10, § 1(g). This means that he or she may be required to pay a “rea-
sonable amount” to probation toward the cost of counsel. SJC Rule 3:10, 
§ 10(c)(ii). For a client in this category, counsel may want to argue to the court 
(perhaps accompanied by an affidavit from the client) that he or she qualifies for 
payment of expenses under the ICCA pursuant to G.L. c. 261, § 27A(c). 

If the court makes a finding that the applicant could reasonably pay part of the 
normal fees and costs, or extra fees and costs, the court may assess a reasonable 
partial payment and set a date by which time the payment must be made. 
G.L. c. 261, § 27C(6). The court must hold a hearing before ordering partial 
payment. G.L. c. 261, § 27C(6). If an applicant files an appeal from such an or-
der under Section 27D (discussed below), the court within three days must pre-
pare written findings and reasons justifying the order of partial payment. 
G.L. c. 261, § 27C(6). 

The court can reevaluate indigency at any time. See G.L. c. 211D, § 2A(c); SJC 
Rule 3:10, § 7(a). Probation is required to do a reassessment of indigence within 
seven days of counsel’s initial appointment, and again within six months of ap-
pointment and every six months thereafter. See G.L. c. 211D, § A(c). The experi-
ence in many courts, however, is that they do not review a prior indigency 
evaluation unless a party raises it as an issue, or if there is evidence that would 
prompt a reevaluation (e.g., the judge learns that a parent has received an insur-
ance settlement or obtained a new job). An updated affidavit of indigency is re-
quired for docketing an appeal in the Appeals Court. See further discussion at 
Chapter 17, Postjudgment Representation. 
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§ 11.3 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

§ 11.3 EXPENSES COVERED BY THE ICCA 

§ 11.3.1 Normal Fees and Costs 

Once a party has been found indigent, the court must grant all normal fees and 
costs. The court must also grant “extra” fees and costs “if it finds the document, 
service or object is reasonably necessary to assure the applicant as effective a 
prosecution or defense as he would have if he were financially able to pay.” 
G.L. c. 261, § 27C(4). The court cannot deny a request for funds without holding 
a hearing. G.L. c. 261, § 27C(4). 

Section 27A distinguishes between “normal” and “extra” fees and costs, but 
specifically provides that neither shall include attorney fees. “Normal fees and 
costs” refer to the expenses a party normally is required to pay to prosecute or 
defend a case and include, but are not limited to, the following examples: 

• filing of entry fees; 

• service of process, including publication; 

• issuance or service of a subpoena and witness fees for trial or 
deposition; 

• issuance of an injunction, restraining order, writ, or other process; 
and 

• in the Probate and Family Court, fees for an amendment of record. 

The statute expressly states that this list of normal costs is nonexclusive. Coun-
sel should note that while filing fees are not an issue in child welfare proceedings, 
a request to waive filing fees may be required to initiate certain collateral proceed-
ings such as a petition for interlocutory relief or a guardianship proceeding. 

§ 11.3.2 Extra Fees and Costs 

“Extra fees and costs” include the fees and costs, in addition to those a party is 
normally required to pay for prosecuting or defending a case, that result when a 
party employs or responds to a procedure not necessarily required in the particu-
lar type of proceeding in which he or she is involved. G.L. c. 261, § 27A. These 
fees and costs include, but are not limited to, the following: 

• the cost of transcribing a deposition, 
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• expert assistance, and 

• appeal bonds and appeal bond premiums. 

Frequently, counsel in a child welfare case will file a request under the ICCA for 
extra fees and costs to retain an expert for assistance with the preparation or 
presentation of a case at trial. Occasionally it will be necessary for counsel to 
request payment under the ICCA for items such as a private investigator, inter-
preter, or stenographer. See further discussion below as to categories of expenses 
for which ICCA funds can be used. 

Not all requests for extra fees and costs are granted. The standard applied by the 
court is one of reasonableness—“whether the item [or assistance of an expert] is 
reasonably necessary to prevent the party from being subjected to a disadvan-
tage in preparing or presenting his case adequately.” Commonwealth v. Clark, 
418 Mass. 207, 213 (1994). For example, a judge may determine that a request 
for $15,000 for a psychologist to evaluate parenting skills at fifteen visits is exces-
sive, whereas reducing the request to $3,000 so that the psychologist can evalu-
ate the parent at three visits is reasonable. 

In Commonwealth v. Lockley, 381 Mass. 156 (1980), the Supreme Judicial Court 
considered the question of what constitutes a “reasonably necessary” extra cost. 
In that case a defendant requested that he be given a polygraph test at public 
expense. The Supreme Judicial Court sent the case back to the trial court for a 
hearing on whether the polygraph test was necessary, holding that the request 
should not have been denied without a hearing. Commonwealth v. Lockley, 381 
Mass. at 163–64. The Supreme Judicial Court suggested that the “reasonably 
necessary” determination should not be made by imagining whether a hypotheti-
cal defendant with unlimited resources would have incurred the cost. Common-
wealth v. Lockley, 381 Mass. at 160–61. Nor is it necessary to show that paying 
for the extra cost would necessarily change the outcome of the case. Common-
wealth v. Lockley, 381 Mass. at 160–61. Rather, “[t]he test is whether the item is 
reasonably necessary to prevent the party from being subjected to a disadvan-
tage in preparing or presenting his case adequately, in comparison with one who 
could afford to pay for the preparation which the case reasonably requires.” 
Commonwealth v. Lockley, 381 Mass. at 160–61; see also Mayer v. Chicago, 
404 U.S. 189, 195 (1971) (setting forth the fundamental constitutional standard 
in a criminal case in this area). 

The Supreme Judicial Court further stated, in Commonwealth v. Zimmerman, 
441 Mass. 146, 152–53 (2004), that when presented with an ICCA request, a 
trial court judge should consider not only the potential admissibility of the expert 
testimony and its cost, but also the “desirability or necessity” of the testimony to 
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the requesting party’s case. Where the trial court judge focused exclusively on 
cost and potential admissibility, that did not constitute a sufficient hearing. 

Practice Note 
ICCA funds cannot be used to support a motion for a new trial. In 
Commonwealth v. Carter, 429 Mass. 266, 269-70 (1999), the Su-
preme Judicial Court held that the language in G.L. c. 261, § 27C(4) 
that funds may be made available only for a “prosecution, defense, 
or appeal” excludes motions for a new trial. See Commonwealth v. 
Dubois, 451 Mass. 20, 33 (2008). Thus, for instance, a party seeking 
to pursue a claim of ineffective assistance of counsel on appeal 
cannot use the ICCA for costs associated with the filing of a motion 
for a new trial. 

§ 11.4 PROCEDURE FOR ACCESSING THE ICCA 

Requests for ICCA funds are directed to the court and may be filed at any time 
in the case. This is done by motion, accompanied by a supporting affidavit. See 
Juv. Ct. R. 5B. Counsel need not serve other parties with a copy of the motion 
for expenses or affidavit. See Commonwealth v. Dotson, 402 Mass. 185, 186–87 
(1988) (a prosecutor has no role to play in a defendant’s request for funds under 
G.L. c. 261, § 27C unless requested by the trial judge). 

Absent unusual circumstances, counsel should have the motion heard ex parte. 
Ordinarily, this is accomplished simply by not serving other parties with the 
motion. However, if counsel for DSS or another party happens to be present in 
court on other matters when the motion is to be heard, counsel will need to insist 
that the matter be heard ex parte. This may be particularly important where 
counsel is seeking fees to hire an expert and does not wish to reveal his or her 
trial strategy to opposing counsel. See Commonwealth v. Dotson, 402 Mass. at 
187; see also Blazo v. Superior Court, 366 Mass. 141, 145 n.8 (1974) (noting 
that an ex parte application for subpoena expenses is appropriate because an indi-
gent defendant “should be able to summon his witnesses without explanation that 
will reach the adversary”); cf. United States v. Correa-Alicea, 585 F.3d 484, 493 
(1st Cir. 2009), cert. denied, 130 S. Ct. 1909 (2010) (discussing ex parte motion 
practice under the federal court costs statute); United States v. Abreu, 202 F.3d 386, 
390–91 (1st Cir. 2000) (same). In Abreu, the First Circuit noted that “[d]efendants 
who are able to fund their own defenses need not reveal to the government the 
grounds for seeking [an expert][.] To require indigent defendants to do so would 
penalize them for their poverty.” United States v. Abreu, 202 F.3d at 391. 
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An ICCA motion heard ex parte does not guarantee confidentiality. A motion 
that is heard ex parte is still housed in the court’s file and is available to any 
other attorney reviewing the file. If counsel wishes to keep private from other 
counsel the existence of the request for ICCA funds, in addition to having it 
heard ex parte, he or she will need to ask that the ICCA motion and all related 
documents be impounded. The relief requested would include an order that the 
motion and any action taken on it be recorded separately from the court’s main 
file on the case. Once the motion is allowed, counsel should view the file to con-
firm that the papers have been segregated from the rest of the file and are not 
available to the other parties. See Exhibit 11A, Motion to Impound Request for 
Funds Under the ICCA. 

§ 11.4.1 For Normal Fees and Costs 

To secure payment of normal fees and costs under the ICCA, counsel need only 
file a motion and supporting affidavit requesting that fees and costs be paid by 
the Commonwealth. In the body of that request, counsel should remind the court 
that it has already found the client indigent in appointing counsel, state that the 
client remains so, and briefly describe the basis for the request. Counsel may 
attach to the motion a copy of the notice of assignment of counsel as evidence of 
the indigency determination. 

Practice Note 
Counsel must be mindful of Mass. R. Prof. C. 3.3 when affirmatively 
representing to the court that the client is indigent. Rule 3.3(a)(1) 
prohibits counsel from “knowingly” making a “false statement of ma-
terial fact” to the tribunal. “[A]n assertion purporting to be on the law-
yer’s own knowledge, as in an affidavit by the lawyer or in a state-
ment in open court, may properly be made only when the lawyer 
knows the assertion is true or believes it to be true on the basis of a 
reasonably diligent inquiry.” Mass. R. Prof. C. 3.3, cmt. [2]. For fur-
ther discussion of this issue, see Chapter 22, Special Considerations 
in Representing Parents. 

A request for normal fees and costs may be handled by the clerk, without any 
need for judicial involvement. G.L. c. 261, § 27C(2). The clerk is allowed to 
grant the request without a hearing if the affidavit in support of the request 

• appears regular and complete on its face, 

• indicates that the applicant is indigent, and 

• requests the payment only of normal fees and costs. 
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G.L. c. 261, § 27C(2). If the clerk is not immediately satisfied by the affidavit, or 
if the motion actually requests extra fees and costs, the clerk must bring the mo-
tion to the attention of the judge “forthwith.” G.L. c. 261, § 27C(3). The judge 
may either grant the request immediately or order that a hearing be held within 
five days. G.L. c. 261, § 27C(3). If at this hearing there appears to be serious ques-
tion about the applicant’s indigency, the judge may inquire further as to that is-
sue. G.L. c. 261, § 27C(3). See CD File 1102, Motion for Normal Fees and 
Costs. 

§ 11.4.2 For Extra Fees and Costs 

To secure payment under the ICCA for extra fees and costs, such as hiring an 
expert, counsel must file a motion and supporting affidavit setting forth the need 
for such services. See Juv. Ct. R. 5B. Some requests—an expert to conduct a 
psychological evaluation or parenting assessment, or a stenographer—are fairly 
standard and require relatively little explanation to the court. Other requests may 
be more unique, and require more explanation as to a particular service’s valid-
ity, necessity, and relationship to the theory of the case. See Exhibit 11B, Ex 
Parte Motion for Funds to Retain an Expert and Supporting Affidavit. 

In any motion for extra fees and costs, counsel should provide a general estimate 
of the amount requested and reserve the right to return in the future for addi-
tional funds. When retaining an expert, counsel should ascertain the expert’s 
hourly rate and approximate number of hours expected to be needed to complete 
the requested services, and present that information to the court. As discussed 
above, counsel should file the motion ex parte in most cases. 

Counsel must consult “CPCS Expert Qualifications and Rates for Investigators, 
Social Service Providers, and Expert Witnesses” in order to determine an appro-
priate hourly rate (see http://www.publiccounsel.net/billing_information/expert
_qualifications_and_rates/pdf/ExpertQualificationsandRates.pdf). An expert may 
not be compensated at a rate greater than that stated for his or her area of exper-
tise in the CPCS table without prior approval by CPCS and an allowed motion 
by the court. The expert may ordinarily charge a higher hourly rate to parties 
who are able to pay the expert privately. Counsel will need to advise the expert 
of the above restrictions when the ICCA is involved. 

Practice Note 
Counsel should confirm with the expert, in a retainer letter, the 
scope of and financial arrangements for the expert’s work. Experts 
sometimes exceed the scope of the original expectation of counsel, 
and then expect to be compensated fully for all work performed. The 
best practice for avoiding this kind of problem is to specify the exact 
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nature of the services to be provided and to set limits on the amount 
of time and money that the expert can expend. Counsel should fur-
ther specify that in order for the expert to be compensated beyond 
those limits, the expert must obtain express authorization from coun-
sel. See Chapter 10, Experts, for a further discussion about retaining 
experts, and Exhibit 10B, Expert Engagement Letter. 

General Laws c. 261, § 27F permits the court to consider and order a less expen-
sive alternative than that requested by a party if the alternative is substantially 
equivalent and does not materially impair the rights of the party. 

There is a common misconception that courts can deny a motion for ICCA funds 
on the basis that indigents are not entitled to “million dollar representation” but 
simply to whatever funds an “average” (i.e., middle class) litigant would have 
available to him or her. Should the court take this view, counsel must be prepared 
to reiterate the proper standard set forth in G.L. c. 261, § 27C(4): “reasonably 
necessary to assure the applicant as effective a . . . defense . . . as he would have 
if he were financially able to pay” (emphasis added). The comparison is not to 
the “average” person, but instead “looks to whether a defendant who was able to 
pay and was paying the expenses himself, would consider the ‘document, service 
or object’ sufficiently important that he would choose to obtain it in preparation 
for his trial.” Commonwealth v. Lockley, 381 Mass. 156, 160 (1980). 

On occasion, the court may approve funds for an amount less than requested by 
the party. If counsel has carefully chosen the appropriate service provider, ad-
dressed with him or her the cost of the services, and included a cost estimate in 
the motion, counsel should object to any reduction of the request. If the court 
approves the motion for a lesser amount, counsel should consider whether to 
appeal (discussed below). 

§ 11.5 COMMONLY REQUESTED SERVICES 
UNDER THE ICCA 

Although the court has the authority to grant or deny a party’s motion under the 
ICCA, CPCS often plays a useful role for counsel in advising as to the types of 
expenses that fall within or outside of the statute. If in doubt, counsel is advised 
to contact the CAFL administrative office in Boston before incurring an expense 
and inquire whether the expense is of the type that will be reimbursed through 
the ICCA. Some of the more commonly requested expenses are discussed below. 
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§ 11.5.1 Experts 

ICCA funds may be used to hire experts for the purpose of assisting counsel in 
preparing or presenting the case. However, an expert cannot be hired to provide 
a service to a client. For example, counsel may use ICCA funds to hire an expert 
to observe visits between a parent and child and present expert testimony at trial 
regarding the quality of the visits. However, ICCA funds cannot be used to pay 
someone to act as a supervisor of parent-child visits. 

Prior to securing the services of an expert with ICCA funds, counsel should con-
sult “CPCS Expert Qualifications and Rates for Investigators, Social Service 
Providers, and Expert Witnesses” (available on the CPCS Web site at 
http://www.publiccounsel.net/billing_information/expert_qualifications_and_rates/
pdf/ExpertQualificationsandRates.pdf). This table sets forth the required qualifi-
cations and range of allowable rates for different types of experts. While this list 
is fairly extensive, it is not exhaustive, and counsel may occasionally find the 
need to retain an expert in a field not listed. Counsel must receive written ap-
proval from the chief counsel prior to filing a motion for funds to retain the ser-
vices of an expert whose qualifications do not meet the CPCS Guidelines, or 
whose rates exceed the CPCS-approved rates. Experts to be paid from ICCA 
funds must be retained by counsel to assist in prosecuting or defending the case. 
They must work solely for counsel, meaning that ICCA funds cannot be used to 
hire an expert to conduct a court-ordered evaluation or to satisfy a DSS service 
plan task. This means that the protections for attorney work product and attor-
ney-client privilege would apply unless waived by counsel, after consultation 
with the client, where strategically advantageous. See, e.g., Adoption of Sherry, 
435 Mass. 331, 335–36 (2001). For example, counsel may retain an expert under 
the ICCA to conduct a psychological evaluation of his or her client, the results 
of which counsel will then unilaterally decide whether to disclose to other par-
ties and the court depending on their strategic value. On the other hand, the 
ICCA cannot be used to compensate an expert retained by parent’s counsel to 
conduct a psychological evaluation of his or her client at the behest of DSS or 
the court. Such an evaluation is anticipated in advance to be shared with other 
parties and the court, and is not intended for the purpose of assisting parent’s 
counsel in preparing or presenting the case. 

Practice Note 
It is important that an expert retained by counsel in a child welfare 
case understand that he or she works for counsel and the client, that 
attorney work product and attorney-client privilege apply, and that 
any information obtained during the course of the expert’s work on 
the case falls under those privileges. Many experts retained under 
the ICCA have also served as a guardian ad litem or court investigator 
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and may not appreciate the difference between those types of ap-
pointments and retention by counsel as an expert. Counsel should 
send a retainer letter to the expert outlining the scope of the expert’s 
work, the nature of the relationship, and the confidentiality issues, as 
well as payment arrangements. Counsel may want to instruct the 
expert not to write a report unless specifically requested to do so by 
counsel. Similarly, precautions should be taken when counsel is 
considering engaging an expert witness on behalf of two parties 
whose positions in the case are aligned. See Chapter 10, Experts, 
and Exhibit 10B, Expert Engagement Letter. 

§ 11.5.2 Stenographers 

Stenographers can be paid from ICCA funds, provided there is a valid need for 
their services. Although Juvenile Court proceedings are typically recorded elec-
tronically, there are situations in which a stenographer is desirable and counsel 
should not hesitate to seek ICCA funds to retain one. See Chapter 13, Trial 
Preparation and Conduct, for further discussion of the use of stenographers, and 
Exhibit 13J, Motion for Funds for a Stenographer. A stenographer will also be 
necessary if counsel plans to take the deposition of a party or other witness. See 
Chapter 4, Investigation and Discovery, and Exhibit 4O, Motion for Leave to 
Take Deposition and for Costs. 

§ 11.5.3 Interpreters 

Interpreters, likewise, can be retained with ICCA funds. Most courts have inter-
preters available for in-court activities in common languages (e.g., Spanish), and 
are willing to arrange for interpreters in other languages for in-court activities. 
The court is also responsible for arranging for an interpreter for court-ordered 
examinations and investigations. This does not help counsel who needs to com-
municate with clients or witnesses outside of court, however. For those situa-
tions, counsel should file a motion with the court for ICCA funds to retain an 
interpreter, usually through the Office of Court Interpreter Services. See Exhibit 
21L, Motion for Funds for Interpreter. For a further discussion about interpreters 
see Chapter 22, Special Considerations in Representing Parents. 

§ 11.5.4 Client Expenses 

Counsel cannot use ICCA funds to pay for personal expenses incurred by the 
client in a case, such as transportation or unreimbursed medical expenses. A 
client’s legal fees or expenses that might be relevant to a care and protection 
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case, such as outstanding child support, court costs in an unrelated case, or resti-
tution, cannot be paid out of ICCA funds. 

§ 11.5.5 Paternity Testing 

A commonly requested use of ICCA funds in care and protection cases is pater-
nity testing. General Laws c. 209C, § 17 states that payment for genetic marker 
testing is a “necessary expense,” meaning that if the party requesting the testing 
is indigent, he or she can access ICCA funds to pay for it. However, the Depart-
ment of Revenue (DOR) can, and in most cases will, arrange and pay for pater-
nity testing (assuming the cooperation of all parties involved). Thus, counsel is 
advised to first try to procure testing through DOR. For further discussion of the 
use of ICCA funds for paternity testing, see Chapter 19, Collateral Family Law 
Proceedings in the Juvenile Court and the Probate and Family Court. 

Practice Note 
The ICCA can also be used for costs associated with prosecuting or 
defending a related proceeding in another court, such as a paternity 
or guardianship case. However, counsel must obtain advance per-
mission from CPCS to receive compensation for counsel’s represen-
tation of the client in the collateral proceeding. See Chapter 19, Col-
lateral Family Law Proceedings in the Juvenile Court and the Probate 
and Family Court. 

§ 11.5.6 Private Investigators 

Private investigators are another commonly requested use of ICCA funds, and 
one that is appropriate in some situations but not others. Parent clients some-
times disappear, or fail to appear from the outset. Teenaged clients, and some-
times even preteen clients, run away from home or from their out-of-home 
placements. The use of a private investigator to locate a missing client in such 
circumstances does not fall within the ICCA. 

The ICCA does, however, cover certain situations in which a private investigator 
is being used to gather evidence that may be useful to the client’s case. For ex-
ample, if a grandmother is suspected of violating a condition of a temporary 
grant of custody to her by allowing the mother unauthorized contact with the 
child, and it would further the client’s case to establish that fact, counsel could 
use ICCA funds to hire a private investigator. 
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§ 11.6 APPEAL OF AN ICCA RULING 

Most requests for ICCA funds, if reasonable in nature and amount, are granted 
in whole or in part. Occasionally, however, a court will deny a motion or ap-
prove an alternative service or an amount that is unacceptable to the requesting 
party. An appeal of a denial of an ICCA request by the Juvenile Court is to the 
Superior Court in the nearest county, or in Suffolk County. G.L. c. 261, § 27D. If 
the case is in the Probate and Family Court, appeal is to the single-justice session 
of the Appeals Court. G.L. c. 261, § 27D. 

An appeal is initiated by filing a notice of appeal in the Juvenile or Probate and 
Family Court. The notice of appeal must be filed within seven days of the 
court’s decision on the motion for funds. The party whose motion for funds was 
denied is entitled to notice by the denying court of the seven-day deadline. 
G.L. c. 261, § 27D; see also Commonwealth v. Zimmerman, 58 Mass. App. Ct. 
216, 220–21 (2003). An appeal filed after the statutory deadline will be dis-
missed. Commonwealth v. De’Amicis, 450 Mass. 271, 280 (2008). See Exhibit 
11D, Notice of Appeal Under the ICCA. 

Once an appeal has been filed, the court must issue written findings within three 
days. G.L. c. 261, §§ 27C(4), 27D. If the findings are not forthcoming within the 
required period, counsel may need to remind the court of its obligation under the 
statute. Counsel may also consider using this opportunity to ask the court to re-
consider its denial of the ICCA request. Faced with the need to prepare written 
findings, a busy judge may reconsider his or her initial decision. If the court 
does neither, counsel may need to seek interlocutory relief. It is advisable to first 
file a motion to compel the court to issue findings to demonstrate that counsel 
has exhausted all remedies at the trial level. See Chapter 12, Interlocutory Re-
lief. 

Once the findings have issued, the clerk of the lower court will forward the affi-
davit and request, the court’s findings and reasons for denial, and any other 
documents on file relevant to the appeal, to the clerk of the court deciding the 
appeal. G.L. c. 261, § 27D. Section 27D prescribes a “speedy decision” in the 
reviewing court. Where necessary, counsel should seek a stay of further proceed-
ings pending resolution of the appeal. Either the lower court or reviewing court 
may stay the proceedings or issue any other order necessary to preserve the 
rights of the parties pending appeal (such as enjoining collateral proceedings 
from going forward). The reviewing court may revoke such a stay or order and 
has the final decision in this matter. G.L. c. 261, § 27D. See Exhibit 11C, Request 
for Stay Under the ICCA. 

The statute is silent as to further appellate remedies if a Superior Court judge 
denies an appeal from the Juvenile Court (or if a single justice of the Appeals 
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Court denies an appeal from the Probate and Family Court), stating only that the 
order of the court deciding the appeal “shall be final with respect to such re-
quest.” G.L. c. 261, § 27D. The Supreme Judicial Court in Hurley v. Superior 
Court Dep’t of the Trial Court, 424 Mass. 1008, 1009 (1997), interpreted this 
language to mean that no appeal is available either to a panel of the Appeals 
Court or to a single justice of the Supreme Judicial Court under G.L. c. 211, § 3. 
“Rarely should [the Supreme Judicial Court] employ [its] superintendence 
power to review rulings in matters in which the Legislature has expressly stated 
that the decision of another court or judge ‘shall be final.’” Hurley v. Superior 
Court Dep’t of the Trial Court, 424 Mass. at 1009; accord Watson v. Police Dep’t 
of Boston, 455 Mass. 1003, 1004 (2009); Ballard v. Commonwealth, 450 Mass. 
1013, 1014 (2007); Commonwealth v. Arriaga, 438 Mass. 556, 569 n.6 (2003) 
(single-justice determinations under Section 27D are “generally considered to be 
final and not subject to review in this court”). There are some narrow exceptions 
to this rule in criminal cases, none of which is applicable to child welfare pro-
ceedings. See Moore v. Superior Court Dep’t of the Trial Court, 429 Mass. 1017, 
1018 (1999); Commonwealth v. Arriaga, 438 Mass. at 569 n.6. 

§ 11.7 REPAYMENT 

Although repayment does not usually arise in cases involving court-appointed 
counsel, Section 27E of the ICCA does create a repayment mechanism for cer-
tain situations. This applies only where the party gaining the waiver has recov-
ered a judgment through the court proceeding amounting to a sum “in excess of 
three times the total amount of said fees and costs.” G.L. c. 261, § 27E. It is not a 
mechanism for “recovering” fees from parents who are later found no longer to 
be indigent. Counsel should, of course, be mindful of fraud by a client in filling 
out an affidavit. The courts may possess the equitable power to order repayment in 
appropriate circumstances. 

§ 11.8 REVIEW AND PAYMENT OF BILLS BY CPCS 

General Laws c. 261, § 27G states that payment for services under the ICCA is 
made through the Office of the Chief Administrative Justice of the Trial Court. 
However, although not codified, many years ago the legislature transferred this 
responsibility to CPCS. “[A]lthough it is for the judge to determine whether an 
indigent party's request for funds is reasonably necessary under G.L. c. 261, 
§ 27C, once the judge authorizes the funds, CPCS has the authority to oversee the 
spending of those funds.” Commonwealth v. Matranga, 455 Mass. 45, 51 (2009). 
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Counsel or his or her expert or other service provider should submit to CPCS all 
requests for ICCA payment, together with copies of supporting bills and the 
court order authorizing payment (e.g., copy of allowed motion for expenses) and 
a payment voucher. The payment voucher requires certification by counsel that 
the work in question was, in fact, performed. See CPCS Assigned Counsel Man-
ual, Chapter 6, ¶ 1. CPCS reviews the allowed motion and bills to ensure that the 
services are within the statute. If counsel has any questions whether a particular 
service is within the scope of the ICCA, he or she should contact CPCS. 

§ 11.8.1 Unusual or Extraordinary Expenses 

When attorneys seek unusual or extraordinary expenses, they must first obtain 
prior written authorization from the deputy chief counsel of CAFL. They must 
also obtain prior approval from the judge, as discussed above. Some examples of 
unusual expenses include the following: 

• hiring an expert whose rates exceed the maximum rate established 
by CPCS; 

• hiring an expert whose qualifications do not meet the CPCS quali-
fications for experts; and 

• expenses involving unusual expertise, services, or products.  

See CPCS Assigned Counsel Manual, Chapter 5, ¶ 29, and Chapter 6, ¶ 2. 

§ 11.8.2 Ordinary Costs of Litigation 

The statute requires counsel to file a motion with the court for the “normal fees 
and costs” of litigation. However, certain expenses are so routine that CPCS will 
pay for them without a court order or prior approval of the deputy chief counsel. 
They include: 

• interpreter services not exceeding $500, paid at the standard rate; 

• transcripts for direct appeals, regardless of cost, paid at the stan-
dard rate; 

• other transcripts under $1,000 paid at the standard rate; and 

• service of process. 

See CPCS Assigned Counsel Manual, Chapter 6, ¶ 3. 
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§ 11.8.3 2008 Cost-Control Measures 

As a result of significant fiscal challenges in the Commonwealth, in 2008 CPCS 
was asked by the governor’s administration to implement a number of cost-
control measures. Several of them relate to the payment of experts under the 
ICCA. They include the following:  

• A 10 percent reduction of the maximum hourly rates that may be 
billed by most vendors. For example, the maximum rate author-
ized by CPCS for psychologists had been $200 per hour. After the 
10 percent reduction, the maximum rate authorized for psycholo-
gists will be $190 per hour. The 5 percent reduction in maximum 
hourly rates does not apply to the hourly rates authorized for court 
reporters and investigators. 

• A limit on the maximum hourly compensation rate for travel by 
vendors to the hourly rate a private attorney on the case would be 
paid. Thus, a vendor’s travel time may be paid at no more than 
$50 per hour in a CAFL case. The deputy chief counsel may 
waive this limit on an individual case. 

• An attorney must obtain prior approval from the deputy chief 
counsel before hiring an expert whose one-way travel to the court 
in which the case is pending will exceed 100 miles. 

The changes described above are in effect for any motion for funds allowed on 
or after December 1, 2008. 
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EXHIBIT 11A—Motion to Impound Request for 
Funds Under the ICCA 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP0000000 

 

___________________________ 
 
IN RE: Care and Protection of 
Jane Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
CHILD’S EX PARTE MOTION TO 
FILE MOTION FOR FUNDS 
UNDER SEAL 

Jane Doe, the child named in the above numbered action, hereby moves this 
Court to enter an order permitting her to file under seal her “Ex Parte Motion for 
Funds to Hire an Expert.” 

1. Jane Doe, through her counsel, wishes to file an ex parte motion for funds 
under the Indigent Court Costs Act, G.L. c. 261, §§ 27A-27G, to hire an ex-
pert to assist her in the defense of this case. An ex parte motion is proper 
since the opposing parties have no standing to object to Jane’s request for 
funds. See Commonwealth v. Dotson, 402 Mass. 185, 186-87 (1988) (a 
prosecutor has no role to play in a defendant’s request for funds under G.L. 
c. 261, § 27C unless requested by the trial judge). 

2. Jane does not wish to reveal her trial strategy to opposing parties and thus 
requests that her motion for funds be filed under seal. Opposing counsel, in-
cluding attorneys for DSS, mother and father, have no right to information 
regarding Jane’s efforts to hire an expert unless she decides to call the ex-
pert to testify at trial in this matter. See Dotson, 402 Mass. at 187; see also 
Blazo v. Superior Court, 366 Mass. 141, 145 n.8 (1974) (noting that an ex 
parte application for subpoena expenses is appropriate because an indigent 
defendant “should be able to summon his witnesses without explanation 
that will reach the adversary”). 

3. Informing opposing parties of the motion would be unduly prejudicial in the 
event that Jane Doe decides not to call the expert to testify at trial in this 
matter. 
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4. Were Jane Doe not indigent and thus able to supply the funds to hire an ex-
pert herself, she would not need to reveal to the other parties the grounds for 
seeking an expert. To require her to do so would penalize her for her pov-
erty. See United States v. Abreu, 202 F.3d 386, 391 (1st Cir. 2000). 

Wherefore, Jane Doe respectfully requests that this Court enter an order (1) 
permitting her to file under seal her “Ex Parte Motion for Funds for an Expert,” 
(2) requiring that her motion to file under seal, her motion for funds for an ex-
pert, and the court’s order be placed in a sealed envelope separate from the file 
in this matter; and (3) that Jane’s motions and the court’s order not be entered on 
the docket. 

Dated:  Respectfully submitted, 
JANE DOE, 
By her attorney, 

_____ 
Attorney BBO No. 
Address 
Telephone No. 
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EXHIBIT 11B—Motion for Normal Fees and Costs 

(A) AFFIDAVIT OF INDIGENCY 

AND REQUEST FOR WAIVER, SUBSTITUTION 
OR STATE PAYMENT OF FEES & COSTS 

(Note. If you are currently confined in a prison or jail and are not seeking im-
mediate release under G.L. c. 248 § 1, but: you are suing correctional staff and 
wish to request court payment of “normal “fees (for initial filing and service), 
do not use this form. Obtain separate forms from the clerk.) 

_____ 
Court 

_____ 
Case Name and Number (if known) 

Name of applicant _____ 

Address_____ 

_____ 
(Street and number) 

_____ 
(City or town)/(State and Zip) 

SECTION 1: Under the provisions of General Laws, Chapter 261, Sections 
27A-27G, I swear (or affirm) as follows: 

I AM INDIGENT in that (check only one): 

❑ (A) I receive public assistance under Transitional Aid to Families with De-
pendent Children (TAFDC). Emergency Aid to Elderly, Disabled or Chil-
dren (EAEDC), Supplemental Security Income (SST), Medicaid (Mass-
Health) or Massachusetts Veterans Benefits Programs; (circle form of public 
assistance received); or 

❑ (B) My income, less taxes deducted from my pay, is $ ____ per 
week/month/year (circle period that applies), for a household of ____ per-
sons, consisting of myself and ____ dependents; which income is or below 
the court system’s poverty level; (Note: The court system’s poverty levels for 
households of various sizes must be posted in this courthouse. If you cannot 
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find it, ask the clerk The court system’s poverty Jew is updated each year.) 
[List any other available household income for the circled period on this 
line: _____ or 

❑ (C) I am unable to pay the fees and costs of this proceeding, or I am unable 
to do so without depriving mys or my dependents of the necessities of life, 
including food, shelter and clothing. 

IF YOU CHECKED (C), YOU MUST ALSO COMPLETE THE 
SUPPLEMENT TO THE AFFIDAVIT OF INDIGENCY. 

SECTION 2: (Note: In completing this form, please be as specific as possible 
as to fees and costs known at the time filing this, request. A supplementary re-
quest may be filed at a later time, if necessary) 

I request that the following NORMAL FEES AND COSTS be waived (not 
charged) by the court, or paid by the state, or that the court order that a docu-
ment, service or object be substituted at no cost (or t lower cost, paid for by the 
state): (Check all that apply and, in any “$___” blank; indicate your best guess 
as to the cost, if known.) 

❑ Filing fee and any surcharge. $_____ 

❑ Filing fee and any surcharge for appeal. $_____ 

❑ Fees or costs for serving court summons, witness subpoenas or other court 
papers. $_____ 

❑ Other fees or costs of $_____ for 

 (specify): _____ 

❑ Substitution (specify): _____ 

SECTION 3: I request that the following EXTRA FEES AND COSTS either 
be waived (not charged), substituted paid for by the state: 

❑ Cost, $_____, of expert services for testing, examination, testimony or other 
assistance (specify): _____ 

❑ Cost, $_____, of taking and/or transcribing a deposition of (specify name of 
person): _____ 
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❑ Cassette copies of tape recording of trial or other proceeding, needed to 
prepare appeal for applicant not represented by Committee for Public 
Counsel Services (CPCS-public defender). 

❑ Appeal bond 

❑ Cost, $_____, of preparing written transcript of trial or other proceeding 

❑ Other fees and costs, $_____, for 

 (specify) _____ 

❑ Substitution (specify) _____ 

Date signed _____ 

Signed under the penalties of perjury x_____ 

By order of the Supreme Judicial Court, all information in this affidavit Is 
CONFIDENTIAL. Except by special order of a court, it shall not be dis-
closed to anyone other than authorized court personnel, the applicant, appli-
cant’s counsel or anyone authorized in wilting by the applicant. 

This form prescribed by the Chief Justice of the SJC pursuant to 
G.L. c. 261, § 27B. Promulgated March, 2003. 

(B) SUPPLEMENT TO AFFIDAVIT OF INDIGENCY 

AND REQUEST FOR WAIVER, SUBSTITUTION 
OR STATE PAYMENT OF FEES & COSTS 

(Note: If you checked (C) on the AFFIDAVIT OF INDIGENCY, you must com-
plete this form.) 

_____ 
Court 

_____ 
Case Name and Number (if known) 

Name of applicant _____ 

Address_____ 

_____ 
(Street and number) 
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_____ 
(City or town)/(State and Zip) 

Under the provisions of General Laws, Chapter 261, Sections 27A-G, I swear or 
affirm as follows: 

1. PERSONAL INFORMATION 

 (a) Date of Birth: _____ 

 (b) Highest Grade Attained in School: _____ 

 (c) Special Training: _____ 

 (d) List any physical or mental disabilities which you wish to reveal and 
which affect your earning capacity or living expenses:  
_____ 

 (e) Number of Dependents: _____ 

2. INCOME AFTER TAXES (monthly): 

(a) If from employment, list your occupation and your employer’s name and 
address: _____ 

(b) Source of income, if not from employment: _____ 

(c) My gross annual income for the past twelve months was: $_____ 

(d) Gross Income (monthly): $_____ 

 (e) Taxes Deducted (monthly): 

Federal Tax $_____ 

State Tax $_____ 

Social Security $_____ 

Medicare $_____ 

Other Taxes (specify) $_____ 

Total Taxes Deducted $_____ 

 (f) Total Income After Taxes  
(subtract 2(e) from 2(d)): $_____ 

11–22 2nd Supplement 2012 



USE OF THE MA INDIGENT COURT COSTS ACT  

 (g) If any other member of your household is employed, list occupation 
and name and address of his/her employer and monthly income after taxes:  
_____ 

3.  NET INCOME (monthly): 

 (a) Income After Taxes (from Line 2(f)):  
  $_____ 

 (b)  Expenses (monthly): 

 Rent or Mortgage  $_____ 

 Uninsured Medical Expenses $_____ 

 Food  $_____ 

 Child Care  $_____ 

 Electricity  $_____ 

 Education Expenses for  
 Children  $_____ 

  Balance Owed $_____ 

 (c) Bank Accounts (specify type and balance) _____ 

 (d) Other Property Including Real Estate (specify type and value) _____ 

5. DEBTS 

 (a)  Specify _____ 

6. MISCELLANEOUS 

 (a) Other facts which may be relevant to your ability to pay fees and costs? 
_____ 

Signed under the penalties of perjury: 

Signature: _____ 

Type/Printed Name: _____ 

Address: _____ 

Date: _____ 

2nd Supplement 2012 11–23 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

By order of the Supreme Judicial Court, all information in this affidavit Is 
CONFIDENTIAL. Except by special order of a court, it shall not be dis-
closed to anyone other than authorized court personnel, the applicant, ap-
plicant’s counsel or anyone authorized in wilting by the applicant. 

This form prescribed by the Chief Justice of the SJC pursuant to G.L. c. 261, 
§ 27B. Promulgated  March, 2003. 
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EXHIBIT 11C—Ex Parte Motion for Funds to Retain 
an Expert and Supporting Affidavit 

COMMONWEALTH OF MASSACHUSETTS 

_____, SS. _____ JUVENILE COURT  
DOCKET NO. _____ CP _____ 

 

___________________________ 
 
IN RE: Care and Protection of 
Robert XXXXXXX 
___________________________ 

 
) 
) 
) 
) 

 
 
 

MOTHER’S EX PARTE MOTION PURSUANT TO THE INDIGENT 
COURT COSTS ACT FOR PAYMENT OF FEES AND COSTS OF 

EXPERT 

Sarah XXXXX, mother of Robert XXXXX (“Child”), hereby respectfully re-
quests that this Court enter an order, pursuant to the Indigent Court Costs Act, 
requiring the Commonwealth to pay the fees and costs of an expert in visitation 
and post-adoption contact by Dr. Buster Brown. This evaluation will be crucial 
in any determination by this Court of (a) the appropriateness of post-adoption 
contact between Ms. XXXXX and the Child, and (b) the frequency and duration 
of such contact, which will be issues at trial. 

In further support of this motion, Ms. XXXXXX respectfully represents as fol-
lows: 

1. A trial to dispense with Ms. XXXXX’s consent to adoption is not yet 
scheduled. Pre-trial is scheduled for _____. 

2. This case involves a four-year-old child who has spent half of his life with 
his mother and half in foster care. Ms. XXXXXX and the Child have a 
strong bond. While Ms. XXXXX intends to seek a return of custody at trial, 
she will also argue that, in the event her rights are terminated, the Child’s 
best interests lie in ordering reasonable and appropriate post-adoption con-
tact. 

3. The expert testimony will help the Court determine (a) the benefits of post-
adoption contact for the Child, (b) the nature of the bond between the Child 
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and Ms. XXXXX, and (c) the extent, nature and frequency of the contact 
appropriate under the circumstances. 

4. Dr. Buster Brown, a psychologist at the Brookline Mental Health Center, 
has agreed to review the DSS file, interview Ms. XXXXX and the Child, 
and provide testimony regarding the issues set forth in paragraph three 
above. Dr. Brown’s fee is $150 per hour, and he estimates that he will need 
approximately 12-14 hours to complete the evaluation, review the docu-
ments, travel to _______ for court, and provide testimony. Accordingly, Ms. 
XXXXX requests Indigent Court Cost funds in the amount of $2,100 for 
this purpose. 

5. This Court has made a determination, within the past _____ months, that 
Ms. XXXXX is indigent and has appointed counsel to be paid by the Com-
monwealth to represent her. She remains indigent as of this day. 

6. This evaluation and testimony are crucial to Ms. XXXXX’s trial prepara-
tion. It is “reasonably necessary to assure [the mother] as effective a . . . de-
fense as [s]he would have if [s]he were financially able to pay.” G.L. c. 261, 
§ 27C(4); Commonwealth v. Bolduc, 383 Mass. 744, 748 (1981); Common-
wealth v. Lockley, 381 Mass. 156, 164 (1980). The fees and costs of “expert 
assistance” are among the costs contemplated by the Indigent Court Costs 
Act as those which are reasonably necessary for the defense of indigent cli-
ents. G.L. c. 261, § 27A. 

7. Failure to grant the instant motion would constitute a violation of Ms. 
XXXXX’s fundamental due process rights guaranteed by the Fourteenth 
Amendment to the United States Constitution and Articles I, X and XII of 
the Massachusetts Declaration of Rights. 

WHEREFORE, Ms. XXXX respectfully requests that this Court enter an order: 

(a) requiring the Commonwealth to pay all fees and costs of the requested post-
adoption contact evaluation by Dr. Brown, not to exceed $2,100 without 
further Court order; and 

(b) granting Ms. XXXXX such other and further relief as this Court deems just 
and proper. 
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DATED: _____, 2003 
 
 
 
 
 
SO ORDERED 
 
_____ 
The Honorable 

SARAH XXXXX 
By her counsel, 

_____ 
[Attorney] 
 
 
 
_____ 
Date 
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COMMONWEALTH OF MASSACHUSETTS 

_____, SS. _____ JUVENILE COURT  
DOCKET NO. _____ CP _____ 

 

___________________________ 
 
IN RE: Care and Protection of 
Robert XXXXXXX 
___________________________ 

 
) 
) 
) 
) 

 
 
 

AFFIDAVIT IN SUPPORT OF MOTION FOR EXPENSES 

I, Attorney _____, hereby depose and say that: 

1. My client, Sarah XXXXX, was found indigent by a justice of the Juvenile 
Court and appointed counsel on ___date___. She remains indigent and has 
no funds to engage the services of an expert. 

2. At trial, Ms. XXXXX intends to seek a return of custody. However, she will 
also argue that, in the event her rights are terminated, the child’s best inter-
ests lie in ordering reasonable and appropriate post-adoption contact. 

3. Dr. Buster Brown, a psychologist at the Brookline Mental Health Center, is 
a qualified expert. He has agreed to review the DSS file, interview Ms. 
XXXXX and the Child, and provide testimony regarding (a) the benefits of 
post-adoption contact for the Child, (b) the nature of the bond between the 
Child and Ms. XXXXX, and (c) the extent, nature and frequency of the con-
tact appropriate under the circumstances. 

4. Dr. Brown’s fee is $150 per hour, and he estimates that he will need ap-
proximately 12-14 hours to complete the evaluation, review the documents, 
travel to _____ for court, and provide testimony. 

The above is true to the best of my information and belief and is singed under 
the pains and penalties of perjury. 
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_____ 
Date 

_____ 
Attorney name 
Address 
Phone Number 
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EXHIBIT 11D—Notice of Appeal Under the ICCA 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. TOWN JUVENILE COURT 
DOCKET NO. _____  

 

___________________________ 
 
IN RE: Care and Protection of 
Helen Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
 

NOTICE OF APPEAL 

Pursuant to G.L. c. 261, §§ 27D, Rachel Doe, mother in the above-captioned 
action, hereby appeals this Court’s [date] denial of her motion for funds for an 
expert under the Indigent Court Costs Act. 

Dated: _____, 2006 _____, 

 By her attorney, 

Attorney’s name (BBO # _____) 
Attorney’s address 
Attorney’s telephone number 
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EXHIBIT 11E—Request for Stay Under the ICCA 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. TOWN JUVENILE COURT 
DOCKET NO. _____  

 

___________________________ 
 
IN RE: Care and Protection of 
Helen Doe 
___________________________ 

 
) 
) 
) 
) 

 
 
 

MOTION FOR STAY 

Pursuant to G.L. c. 261, §§ 27D,Rachel Doe, mother in the above-
captioned action, hereby moves that all proceedings in this case be stayed pend-
ing resolution of Ms. Doe’s appeal of the Court’s denial of her motion for funds 
for an expert. As grounds for this motion, Ms. Doe states as follows: 

1. Helen has been in the permanent custody of the Department of Social Ser-
vices since January 15, 2006. She is currently placed at the Hope Residen-
tial treatment Center. Ms. Doe has been visiting Helen weekly at Hope since 
Helen’s placement there on March 26, 2006. 

2. On September 10, 2006, the Department of Social Services filed a motion 
requesting that all visits between Ms. Doe and Helen be terminated. The 
Department alleges that Ms. Doe’s visits with Helen are disruptive to 
Helen’s treatment progress. A hearing on this motion is scheduled for Octo-
ber 8, 2006. In addition, on September 10, the Department informed counsel 
for Ms. Doe that it has changed the goal in this case from reunification to 
termination of parental rights. 

3. On September 15, 2006, Ms. Doe requested funds to hire an expert to evalu-
ate Helen and Ms. Doe’s relationship with her daughter. This Court denied 
Ms. Doe’s motion and she has filed a timely appeal. 

4. Ms. Doe requests a stay of these proceedings to preserve the status quo 
pending resolution of her appeal under G.L. c. 261, § 27D. It would be un-
just to proceed with the hearing on the Department’s motion to terminate 
visits while Ms. Doe’s appeal is pending in the Superior Court. In addition, 
absent a stay, the Department may move for an immediate termination trial 
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and it would be unjust to require Ms. Doe to proceed with a trial while the 
appeal on her request for expert assistance is still pending in a higher court. 

Dated: October 1, 2006 Rachel Doe, 

By her attorney, 

Attorney’s name (BBO # _____) 
Attorney’s address 
Attorney’s telephone number 
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Chapter 12 

INTERLOCUTORY RELIEF* 

KAREN HENNESSEY, ESQ. 
Committee for Public Counsel Services, Boston 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

JOHN T. OUDERKIRK, JR., ESQ. 
Westerly, RI 

Scope Note 
Interlocutory relief, while generally disfavored, is occasionally 
granted in child welfare cases due to the constitutional dimen-
sion of the issues at stake. This chapter provides a detailed 
analysis and step-by-step checklists for seeking interlocutory 
relief in both the Supreme Judicial Court, G.L. c. 211, § 3, and 
the Appeals Court, G.L. c. 231, § 118. Please note that the 
name of the Department of Social Services (DSS) was changed 
to the Department of Children and Families (DCF) in 2008. 
Both designations may appear in this chapter; they are inter-
changeable. 

§ 12.1 INTRODUCTION 

The appellate courts generally disfavor piecemeal review of the trial court’s de-
cisions. See Packaging Ind. Group v. Cheney, 380 Mass. 609, 612 (1980). As 
such, a party typically may seek appellate relief only after a final judgment has 
entered. See Packaging Ind. Group v. Cheney, 380 Mass. at 612–13. However, in 
certain limited circumstances, a party may petition an appellate court to review a 
nonfinal, or interlocutory, order. Interlocutory relief is within the discretion of 
the appellate courts and is exercised sparingly. 

                                                           
* Updated for the 2012 Supplement by Karen Hennessy, Esq. and Amy M. Karp, 
Esq. 

2nd Supplement 2012 12–1 



§ 12.1 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Nevertheless, the appellate courts are somewhat more inclined to grant inter-
locutory review in child welfare cases because of the constitutional rights at 
stake. See In re Zita, 455 Mass. 272, 277-78 (2009); Care and Protection of 
Sophie, 449 Mass. 100, 104–05 (2007). Improperly removing a child from his or 
her family or unlawfully terminating parent-child visitation are violations of 
constitutional dimension. The harm to the aggrieved parent or child is not easily 
remedied by an appeal from the final judgment. In addition, the normal appellate 
process is a lengthy one and the course of appeal, including the possibility of a 
remand and new trial, may further delay the child’s placement in a permanent 
home. 

Many important child welfare decisions arose in the context of appellate review 
of interlocutory orders. Included among them are Care and Protection of Sophie, 
449 Mass. 100 (2007); Care and Protection of Manuel, 428 Mass. 527 (1998); 
Care and Protection of Edith, 421 Mass. 703 (1996); Care and Protection of 
Jeremy, 419 Mass. 616 (1995); Care and Protection of Isaac, 419 Mass. 602 
(1995); and In re Vincent, 408 Mass. 527 (1990). 

Depending on which court issued the order, there are two primary routes of in-
terlocutory review applicable to child welfare cases. Parties seeking relief from 
orders of the District or Juvenile Court may file a petition with the single justice 
of the Supreme Judicial Court under G.L. c. 211, § 3. Parties in the Probate and 
Family Court typically will seek relief from a single justice of the Appeals Court 
under G.L. c. 231, § 118, ¶ 1. Less commonly, an interlocutory matter involving 
a question of law may be reported by the trial judge under G.L. c. 211, § 6. 

Counsel should consider seeking interlocutory review whenever necessary to 
preserve substantial rights of the client that cannot be restored through the nor-
mal appellate process. Interlocutory review is appropriate where grave and ir-
reparable harm will befall the client in the absence of immediate relief from the 
trial court’s order, and where there is a clear, established precedent in support of 
the client’s position. Alternatively, there may be occasions where there is no 
clear precedent but the trial court’s decision raises an important legal question 
that is yet to be decided. Interlocutory review also may be sought where there is 
no other avenue for appellate review. 

Examples where counsel might seek interlocutory review include the following: 

• failure of the court to grant a timely seventy-two–hour hearing or 
severely limiting a party’s ability to present evidence at the hearing, 

• an incorrect evidentiary ruling at a temporary custody hearing that 
is potentially dispositive of the matter, 
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• improper disclosure of privileged information, 

• applying an improper legal standard to terminate parent-child 
visitation, 

• ordering a CHINS child held in a DYS facility in violation of 
state and federal law, and 

• improperly restricting a party’s free speech rights. 

While appeals from final judgments are handled by attorneys on the CAFL ap-
pellate panel, trial counsel is responsible for pursuing interlocutory relief before 
the single justice. See CAFL Perf. Std. 4.6. If a party seeks further review of the 
single justice decision by a panel of the Appeals Court or the full bench of the Su-
preme Judicial Court, trial counsel should notify CPCS and request appointment 
of appellate counsel. CAFL Perf. Std. 4.6. 

Interlocutory review is not difficult to pursue, and counsel will find that the ap-
pellate clerk’s offices are both accessible and helpful. The CAFL administrative 
office, regional coordinators, and mentors also can provide assistance. 

This chapter reviews the legal standard and procedure for seeking relief from 
interlocutory orders of the Juvenile Court and the Probate and Family Court 
under G.L. c. 211, § 3 and G.L. c. 231, § 118, respectively. There are several oth-
er statutes that govern appellate review of nonfinal orders in specific situations. 
For example, G.L. c. 261, § 27D provides an automatic right to appeal a denial 
of funds under the Indigent Court Costs Act. Similarly, a child may seek review 
of a bail order in a CHINS case under G.L. c. 119, § 39H, and any party may 
appeal a decision at a permanency hearing under G.L. c. 119, § 29B. Appeal 
from a sibling or grandparent visitation order is governed by G.L. c. 119, 
§ 26B(d). These matters are discussed elsewhere in this manual. See Chapter 7, 
Services, Placement and Visitation; Chapter 11, Use of the Massachusetts Indi-
gent Court Costs Act; Chapter 18, Children in Need of Services (CHINS) Pro-
ceedings; and Chapter 20, Permanency Planning. 

§ 12.2 G.L. c. 211, § 3 

§ 12.2.1 Overview 

General Laws c. 211, § 3 provides the Supreme Judicial Court with broad discre-
tionary powers over the lower courts of the Commonwealth. The first paragraph 
of the statute provides that “the supreme judicial court shall have general super-
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intendence of all courts of inferior jurisdiction to correct and prevent errors and 
abuses therein if no other remedy is expressly provided. . . .” G.L. c. 211, § 3. 
The second paragraph states that “the justices of the supreme judicial court shall 
also have general superintendence of the administration of all courts of inferior 
jurisdiction. . . .” G.L. c. 211, § 3 (emphasis added). The first paragraph applies 
when seeking review on an individual case, while the second paragraph gener-
ally is used to address more systemic issues. See Maura S. Doyle, “Single Justice 
Practice in the Supreme Judicial Court,” Appellate Practice in Massachusetts 
21-6 (MCLE, Inc. 3d ed. 2011). 

Relief under G.L. c. 211, § 3 is discretionary. It has been described as “extraor-
dinary” relief to be exercised “sparingly” and only in the most “exceptional cir-
cumstances.” Care and Protection of Sophie, 449 Mass. 100, 103 (2007) (citing 
Planned Parenthood League v. Operation Rescue, 406 Mass. 701, 706 (1990)); 
accord In re Zita, 455 Mass. 272, 277 (2009); see also Parents of Two Minors v. 
Bristol Div. of Juvenile Court Dep’t, 397 Mass. 846, 849–50 (1986). 

There is no specified time period for filing a petition under G.L. c. 211, § 3. 
However, since the petitioner usually must show he or she will suffer immediate, 
irreparable harm absent relief, any delay in filing the petition weakens the party’s 
claim. 

Although the statute does not specify that review will be by a single justice, the 
Supreme Judicial Court has said it would likely decline to exercise its jurisdiction 
unless the matter has first been presented to the single justice. See Borman v. 
Borman, 378 Mass. 775, 784–85 (1979). The single justice session of the Su-
preme Judicial Court is called the Supreme Judicial Court for Suffolk County. 
The full court is called the Supreme Judicial Court for the Commonwealth. They 
each have separate clerks and clerk’s offices. 

§ 12.2.2 First Paragraph—Superintendence 
over the Courts 

The Supreme Judicial Court may exercise its discretion under this paragraph when 

• the matter involves a substantial claim of violation of a substantive 
right, see In re Zita, 455 Mass. 272, 277 (2009) (quoting Planned 
Parenthood League v. Operation Rescue, 406 Mass. 701, 706 (1990); 

• the petitioner faces irreparable loss of that right if relief is not 
granted, see Barnoski v. Commonwealth, 413 Mass. 1007, 1007 
(1992); and 
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• there is no other effective remedy available. See Care and Protec-
tion of Edith, 421 Mass. 703, 707 (1996); Doe v. Doe, 399 Mass. 
1006, 1007 (1987) (rescript). 

See also In re Zita, 455 Mass. at 277-78; Care and Protection of Sophie, 449 
Mass. 100, 104–06 (2007). In order to establish that no other effective remedy is 
available, the petitioner must show two things: first, that the normal process of 
appellate review after final judgment will not provide an adequate remedy, and 
second, that there is no other avenue to obtain immediate relief. See In re Zita, 
455 Mass. at 277-78; Doe v. Doe, 399 Mass. at 1007; Greco v. Suffolk Div. of the 
Probate & Family Court Dep’t, 418 Mass. 153, 156–57 (1994). The normal ap-
pellate process is an ineffective remedy if it cannot place the aggrieved party in 
“status quo.” See Planned Parenthood League v. Operation Rescue, 406 Mass. 
at 707. Where the claim involves a present violation of a constitutional right, 
ordinarily normal appellate review will be ineffective because it takes too long. 
See In re Zita, 455 Mass. at 277-78; Planned Parenthood League v. Operation 
Rescue, 406 Mass. at 706–07. As the Supreme Judicial Court has noted, “certain 
substantive rights may not survive the delays inherent in the normal appellate 
process.” Planned Parenthood League v. Operation Rescue, 406 Mass. at 708. 
For example, the Supreme Judicial Court has exercised its authority under 
G.L. c. 211, § 3 to review claims involving restraint on free speech, failure to 
hold a seventy-two–hour hearing, and the unlawful incarceration of a youth in a 
CHINS proceeding. See Care and Protection of Edith, 421 Mass. 703 (1996); 
Care and Protection of Manuel, 428 Mass. 527 (1998); In re Vincent, 408 Mass. 
527 (1990). 

In particular, the Supreme Judicial Court has recognized that the normal appel-
late process is often inadequate to remedy erroneous decisions involving the 
custody of children. For example, in Doe v. Doe, a parent sought relief from an 
order granting temporary custody to DSS where a child custody proceeding was 
already pending in another state. Doe v. Doe, 399 Mass. 1006 (1987). In affirm-
ing a decision by a single justice of the Supreme Judicial Court to vacate the 
Massachusetts custody order, the Supreme Judicial Court stated as follows: 

A Single Justice may grant relief to a litigant who can-
not be placed in status quo in the regular course of ap-
peal. . . . The appellate process provided by 
G.L. c. 119, § 27 is not adequate in this circum-
stance. . . . Unless proceedings involving the custody 
of a minor are expedited, they fail to accomplish their 
purposes. Circumstances may change rapidly, and the 
harm sought to be avoided may worsen with the passage 
of time. 
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Doe v. Doe, 399 Mass. at 1007 (quotations omitted). 

Similarly, in Care and Protection of Sophie, the children sought relief from an 
order granting temporary custody to the Department where the only evidence 
against the father was improperly admitted hearsay statements made by the chil-
dren. 449 Mass. 100, 100–02 (2007). The Supreme Judicial Court stated that 
while the children could obtain review after final judgment, “the delay involved 
renders the option untenable.” 449 Mass. at 104. The Supreme Judicial Court 
further noted that not every evidentiary ruling made at a temporary custody hear-
ing is reviewable under G.L. c. 211, § 3. Care and Protection of Sophie, 449 Mass. 
at 105. Rather, “a single justice may exercise discretion in determining whether 
the evidentiary error complained of was significant enough to be potentially 
determinative of this fundamental interest and to justify consideration on the 
merits.” Care and Protection of Sophie, 449 Mass. at 105. 

More recently, in Care and Protection of Zita, 455 Mass. 272, 278 (2009), the 
mother sought interlocutory review of a temporary custody order where the 
judge relied on information that was not properly in evidence. The Supreme 
Judicial Court commented that “waiting for review of the judge's ruling until a 
final judgment has entered after trial is often not adequate because of the delay 
involved, and because of the potentially devastating effect on the constitution-
ally protected parent-child relationship in the interim.” Care and Protection of 
Zita, 455 Mass. at 278. However, the court also stated that “not every interlocu-
tory ruling made in the course of a temporary custody hearing provides ground 
for review under G.L. c. 211, § 3.” Care and Protection of Zita, 455 Mass. at 
278. Rather, in both Zita and Sophie, the Supreme Judicial Court accepted the 
petitions, in part, because they raised issues of systemic importance and the 
court’s decision would provide needed guidance in future care and protection 
cases. Care and Protection of Zita, 455 Mass. at 278-79. A party seeking relief 
under G.L. c. 211, § 3 must also show that there is no other avenue available for 
obtaining immediate relief. Thus, the Supreme Judicial Court will look to 
whether another statute or rule provides for review. For example, interlocutory 
orders of the Probate and Family Court are reviewable by a single justice of the 
Appeals Court under G.L. c. 231, § 118, ¶ 1, and thus relief under G.L. c. 211, 
§ 3 is not available. A denial of a motion for costs under the Indigent Court Costs 
Act may be appealed under G.L. c. 261, § 27D. Similarly, a child in a CHINS pro-
ceeding may seek review of a bail order by the Superior Court under G.L. c. 119, 
§ 39H. An order involving sibling or grandparent visitation is appealable under 
G.L. c. 119, § 26B(d). 

In certain rare circumstances, the trial court may enter a “final” order for which 
the normal appellate process is not available. For example, an order granting 
DSS authority to enter a home to investigate an abuse allegation cannot be ap-
pealed under any statute, and therefore review under G.L. c. 211, § 3 is proper. 
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See Parents of Two Minors v. Bristol Div. of Juvenile Court Dep’t, 397 Mass. 
846, 849–50 (1986). 

If counsel has any question whether a particular claim properly falls under 
G.L. c. 211, § 3, a call to the single justice clerk’s office often can resolve the 
question. The clerk and assistant clerks are available to answer questions and 
provide advice and assistance regarding the single justice’s jurisdiction under the 
statute. 

§ 12.2.3 Second Paragraph—Superintendence 
over the Administration of the Courts 

The second paragraph of G.L. c. 211, § 3 provides the Supreme Judicial Court 
with superintendence authority over the “administration” of the courts. Unlike 
paragraph one, requests for review under the second paragraph need not involve 
a violation of an individual’s substantive rights. See Brantley v. Hampden Div. of 
the Prob. & Fam. Ct. Dep’t, 457 Mass. 172, 181-84 (2010); Messing, Rudavsky 
& Weliky, P.C. v. President & Fellows of Harvard Coll., 436 Mass. 347, 351 
(2002). Instead, the Supreme Judicial Court may exercise its discretionary au-
thority under this provision to address “an important issue with implications for 
the administration of justice, and one that is not likely to be presented in the 
ordinary course of litigation.” Messing, Rudavsky & Weliky, P.C. v. President & 
Fellows of Harvard Coll., 436 Mass. at 351 (quoting Bradford v. Knights, 427 
Mass. 748, 750 (1998)); see also Brantley v. Hampden Div. of the Prob. & Fam. 
Ct. Dep’t, 457 Mass. at 181-84. 

This paragraph grants the Supreme Judicial Court discretion to announce a new 
legal standard, address an unsettled legal question, or fashion inventive reme-
dies. See, e.g., Commonwealth v. Vega, 449 Mass. 227, 229 (2007) (confirming 
existence of privilege for communications with allied mental health profession-
als); Messing, Rudavsky & Weliky, P.C. v. President & Fellows of Harvard Coll., 
436 Mass. at 356–60 (announcing new standard for an attorney’s communica-
tions with opposing parties under Mass. R. Prof. C. 4.2); Bradford v. Knights, 
427 Mass. at 751–53 (clarifying authority of judge to rehear clerk-magistrate’s 
denial of criminal complaint); A Juvenile v. Commonwealth, 380 Mass. 552, 
556–60 (1980) (addressing procedure for transferring a juvenile delinquency 
case to Superior Court). Of course, while doing so, the Supreme Judicial Court 
may also grant relief to the petitioning party.  

In Brantley, the petitioner-mother challenged the local Probate Court’s practice 
of obtaining confidential information from DCF without the parties’ consent and 
without providing the parties with a record of what information was provided to 
the judge. Brantley v. Hampden Div. of the Prob. & Fam. Ct. Dep’t, 457 Mass. 
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172, 173 (2010). Although the Supreme Judicial Court held the mother lacked 
standing to bring the G.L. c. 211, § 3 petition, it nevertheless considered the mat-
ter under its general superintendence powers. Brantley v. Hampden Div. of the 
Prob. & Fam. Ct. Dep’t, 457 Mass. at 181-84. The Supreme Judicial Court rea-
soned that the claim involved systemic violations of an important constitutional 
right—the fundamental right of fit parents to the care and custody of their chil-
dren. Brantley v. Hampden Div. of the Prob. & Fam. Ct. Dep’t, 457 Mass. at 
181-82. Further, the court itself was the violator of these constitutional rights. 
“Under our superintendency role, considerations of direct harm, required in most 
cases, need not always serve as a barrier against judicial review where the al-
leged violator of the Constitution is a court itself and not the coordinate branch-
es.” Brantley v. Hampden Div. of the Prob. & Fam. Ct. Dep’t, 457 Mass. at 
182-83. Finally, the court noted that basic fairness and judicial economy favored 
it consider the matter, rather than waiting for some future litigants to bring a 
similar claim. Brantley v. Hampden Div. of the Prob. & Fam. Ct. Dep’t, 457 
Mass. at 183-84. 

§ 12.3 PROCEDURE FOR FILING PETITIONS 
UNDER G.L. c. 211, § 3 

Practice before the single justice is governed by Chapter Two: Rules for the 
Regulation of Practice Before the Single Justice of the Supreme Judicial Court, 
SJC Rules 2:01–2:22. These rules set forth procedures for the format of papers, 
requests for hearings, writs of protection, and time allotted for arguments, 
among others. In addition, the Massachusetts Rules of Civil Procedure apply to 
practice before the single justice. See Mass. R. Civ. P. 1. The procedure for ap-
pealing to the full bench of the Supreme Judicial Court from a single-justice 
order denying relief is governed by SJC Rule 2:21. 

§ 12.3.1 Preparing the Petition and Related Documents 

A request for relief under G.L. c. 211, § 3 is initiated by filing a petition. The 
petition should name all of the other parties in the trial court as respondents, and 
all parties should receive service. See SJC Rule 2:22. Typically, the trial court is 
named as a nominal party as well, although there appears to be no rule requiring 
this. See SJC Rule 2:22. 

All papers filed in the single-justice session must comply with the formatting 
requirements of the Massachusetts Rules of Civil Procedure. Mass. R. Civ. P. 1. 
The Supreme Judicial Court’s rules governing single-justice practice do not pre-
scribe the contents of the petition. However, at a minimum, the petition should 
include the following: 
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• a description of the parties; 

• a specific description of the proceedings in the lower court, in-
cluding the name of the court and the trial judge, the lower court 
docket number, and the date of the hearing that produced the in-
terlocutory order; 

• a brief discussion of the order being appealed and the relief sought; 

• a description of the controversy and the issues of law being raised; 
and 

• a memorandum of law setting forth the reasons why exercise of 
the Supreme Judicial Court’s power of general superintendence is 
appropriate and the grounds supporting the relief sought, with ci-
tations to authority. 

See Maura S. Doyle, “Single Justice Practice in the Supreme Judicial Court,” 
Appellate Practice in Massachusetts 21-3 (MCLE, Inc. 3d ed. 2011) (hereinafter 
Doyle). A separate memorandum of law is preferred but not required; instead the 
legal argument may be contained in the body of the petition. All pertinent lower 
court papers, including the findings, rulings, and order, must be attached to the 
petition. See Doyle, at 21-3. (See also Checklist for Filing Petition Under 
G.L. c. 211, § 3, included at the end of this chapter as Exhibit 12A.) The review-
ing justice must also be presented with the relevant parts of the lower court re-
cord; however, the entire record need not be attached except in the most unusual 
cases. Last, nothing should be attached to or included in the petition that was not 
before the trial judge. A sample petition and supporting memorandum are in-
cluded at Exhibit 12C and 12D. 

Practice Note 
Since a party cannot include anything in the petition that was not be-
fore the lower court, counsel may need to supplement the trial court 
record prior to filing the petition. For example, counsel might file a 
motion to vacate the trial court’s order and request an evidentiary 
hearing supported by affidavits of the prospective witnesses. Or 
counsel might file a motion to reconsider supported by additional 
documentary evidence. If the lower court denies the motion, the peti-
tion can request relief from both orders and counsel can attach the 
supplemental material. 

If an evidentiary hearing was held, counsel should attach a copy of the tran-
script. If the transcript is not available at the time the petition is filed, counsel 
may submit an affidavit attesting to the evidence introduced at the lower court 
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hearing. This can later be replaced with the transcript if it becomes available 
before the single justice acts on the petition. If no transcript is available, counsel 
should consider working with the other attorneys to submit a statement of the 
evidence under Rule 8(c) of the Massachusetts Rules of Appellate Procedure. 
See Care and Protection of Sophie, 449 Mass. 100, 111 (2007). Without a re-
cord, the single justice may be forced to remand the matter instead of ruling on 
the merits of the case. Care and Protection of Sophie, 449 Mass. at 111. 

Child welfare cases are impounded by the court to preserve the confidentiality of 
the proceedings. Therefore, the petition should be accompanied by a motion to 
impound the file, and the word “impounded” should be predominantly displayed on 
the first page of the petition. The parties’ names should not appear in the caption. 
The names of the parties should never be used at any hearing; instead, the par-
ties can be referred to as “the mother,” “the father,” or “the child.” See Exhibit 
12E, Motion to Impound. 

§ 12.3.2 Filing and Service of the Petition 

The original petition is filed with the clerk of the Supreme Judicial Court for 
Suffolk County. Multiple copies are not required. The petition must be accom-
panied by a motion to waive the filing fee and a supporting affidavit of indi-
gence. A copy of the notice of assignment of counsel form from the trial court 
should be attached as well. See Doyle, at 21-2–21-3. See Exhibit 12F, Motion to 
Waive the Filing Fee. 

If the matter is a true emergency, the petition must reflect the emergency nature 
of the filing on the first page. This can be accomplished by titling the pleading 
“Emergency Petition for Relief Pursuant to G.L. c. 211, § 3.” See Doyle, at 21-3. 
Counsel should inform the clerk’s office at the earliest possible time that an 
emergency petition is being filed. See Doyle, at 21-3. The single justice will not 
rule on a request until the papers have actually been filed; however, in true emer-
gencies, arrangements can be made with the clerk’s office to accept the petition by 
facsimile. See Doyle, at 21-3. If this is allowed, every effort should be made to 
have the originals filed in the clerk’s office the following day. An emergency peti-
tion generally will be accompanied by a separate motion to stay the lower court 
order (see discussion in § 12.3.4, below, on the procedure for requesting a stay). 

The Rules of Civil Procedure regarding service of process apply. Service may be 
made by hand or first class mail. If filing by facsimile, service may be made by 
facsimile or by hand, along with a hard copy to all parties. See Doyle, at 21-3. 
The petitioner is not required to serve a summons with the petition, but a certifi-
cate of service is required with every filing, which must include the names and 
addresses of all counsel and the parties they represent. See Doyle, at 21-3. The 
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names of individual parties should not be used; instead, they should be identified 
as “the mother,” “the father,” or “the child.” 

If the trial court is named as a respondent, service must also be made on the 
clerk of the lower court and on the Boston office of the attorney general. See 
SJC Rule 2:22. 

§ 12.3.3 Opposition to the Petition 

There is no rule governing the timing by which any opposition must be filed. 
See Doyle, at 21-4. The clerk’s office typically will coordinate a date for respon-
sive filing with opposing counsel that takes into consideration the nature of the 
trial court’s order and the lower court proceedings, and the date of the hearing 
before the single justice, if any. See Doyle, at 21-4. Typically, oppositions are 
due approximately five to seven days before the scheduled hearing. Best practice 
is to check with the clerk’s office as soon as counsel is served with a petition to 
determine whether and when to file an opposition. Sometimes a petition is dis-
missed immediately and an opposition is unnecessary.. 

§ 12.3.4 Request for Stay 

To preserve the status quo while the challenged order is being reviewed, counsel 
must file a motion to stay the order. For example, if a party is challenging an 
order terminating parent-child visits, a stay will require DSS to continue visits 
pending resolution of the petition. Ordinarily, a party must first request a stay in 
the lower court unless counsel can demonstrate from the record that this would 
not be practicable. See Mass. R. App. P. 6(a). If the lower court denies the motion, 
counsel can then request a stay from the single justice. See Mass. R. App. P. 6(a). 
See Exhibit 12G, Motion to the Trial Court to Stay its Order, and Exhibit 12H, 
Motion to the Single Justice to Stay the Lower Court’s Order. 

In an emergency, counsel may need to obtain an immediate stay. For example, if 
the court unlawfully commits a CHINS client to the Department of Youth Ser-
vices, counsel will want an immediate stay to prevent the child from being held 
in a DYS facility overnight. However, a motion for a stay cannot be filed with-
out the petition and a motion to waive the filing fee. In that circumstance, coun-
sel may file an abbreviated petition that can be substituted shortly thereafter with 
a comprehensive petition. Of course, counsel must first notify the clerk’s office 
when seeking an emergency stay. 
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§ 12.3.5 Hearings 

The single justice can decide the petition on the pleadings and the papers sub-
mitted. SJC Rule 2:18; see also Doyle, at 21-4. Hearings are discretionary. See 
Doyle, at 21-4. If a party wishes a hearing, counsel should submit a joint request. 

Supreme Judicial Court Rule 2:18 provides that the regular sittings of the single 
justice are on Wednesdays. However, in practice the single justice will schedule 
hearings at any time that is mutually convenient to the parties and the justice. 
See Doyle, at 21-4. It is the responsibility of counsel for the petitioner to contact 
opposing attorneys and agree upon a date for the hearing. Single-justice hearing 
dates are available from the clerk’s office or on the Web at http://www
.sjccountyclerk.com/singjus.html. Once all counsel have agreed to a date, the 
petitioner must file a joint request for a hearing specifying the dates from the 
single-justice calendar that all parties are available. If there is no agreed upon 
date, counsel should file a request for hearing along with a letter explaining why 
a hearing is necessary. A party opposing a hearing may submit a letter indicating 
why he or she believes a hearing is not necessary. The single justice will then 
determine whether to conduct a hearing. 

The hearing is primarily a question-and-answer session to help the single justice 
determine the nature and consequence of the errors attributed to the trial judge. 
Counsel should be prepared both to advance the points that support the petition 
and respond to the opposition’s arguments. There is rarely any opportunity for 
rebuttal after the opposition’s turn, so the petitioner should make sure he or she 
has addressed the opposition’s arguments during his or her presentation. 

Typically, hearings are held in Boston. In some emergency matters, or where 
travel to Boston is truly impractical, conferences by telephone can be arranged 
through the clerk’s office. See Doyle, at 21-4. 

§ 12.3.6 Disposition 

The single justice has a variety of dispositional options available. He or she can 
simply decline to act on the petition or the judge can consider the petition on the 
merits and decide to allow or deny it. The judge can also remand the matter back 
to the trial court for further proceedings with or without guidance to the lower 
court on how to proceed. Finally, the single justice can reserve ruling and report 
the matter to the full court for consideration. See G.L. c. 211, § 6. 
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§ 12.3.7 Appeal of the Single Justice’s Decision 

The single justice may report the matter to the full court for further review if the 
justice “is of the opinion that an interlocutory finding or order made by him so 
affects the merits of the controversy that the matter ought to be determined by 
the full court.” G.L. c. 231, § 112. In addition, if a single justice denies a peti-
tioner relief from a challenged interlocutory order, the petitioner may appeal the 
single justice’s ruling to the full court. See SJC Rule 2:21. Although not specifi-
cally covered by any rule, a party aggrieved by the single justice’s grant of relief 
can also request an appeal to the full court under G.L. c. 231, § 114 on the theory 
that the single justice’s decision is a “final judgment” in the G.L. c. 211, § 3 ac-
tion. See John H. Henn, “Civil Interlocutory Appellate Review Under G.L.M. 
c. 231, §118 and G.L.M. c. 211, §3,” 81 Mass. L. Rev. 24, 38 (1996). Another 
option counsel might consider would be to file a second G.L. c. 211, § 3 petition, 
this time addressed to the full court. 

When appealing a single justice’s denial of relief under Rule 2:21, the notice of 
appeal must be filed within seven days in the clerk’s office of the Supreme Judi-
cial Court for Suffolk County. See SJC Rule 2:21. See Exhibit 12I, Notice of 
Appeal Under SJC Rule 2:21. The clerk will send all parties notice of assembly 
of the record. A new motion to waive the filing fee must be submitted to the 
clerk of the Supreme Judicial Court for the Commonwealth in order to docket 
the appeal in that court. The parties will receive notice from the Supreme Judi-
cial Court for the Commonwealth that the case has been entered on its docket. 
Within fourteen days of docketing the appeal, the appealing party must file nine 
copies of a memorandum and nine copies of the record appendix with that 
clerk’s office. See SJC Rule 2:21. 

The memorandum must set forth the reasons why review of the trial court deci-
sion cannot adequately be obtained on appeal from any final adverse judgment 
in the trial court or by other available means. See SJC Rule 2:21. See Exhibit 
12H, Memorandum in Support of Appeal Under SJC Rule 2:21. The memoran-
dum cannot be more than ten pages long, double-spaced. See SJC Rule 2:21(2). 
The opposing party does not file a memorandum unless requested to do so by 
the Supreme Judicial Court. See SJC Rule 2:21(2). Generally, the full court will 
consider the appeal on the papers, although it can order a hearing if the court 
feels it is necessary. The applicable standard of review is an abuse of discretion 
by the single justice or clear error of law. See Milton v. City of Boston, 427 
Mass. 1016, 1016–17 (1998). It is not enough to show that the trial judge made 
errors or abused her discretion. Care and Protection of Isabelle, .459 Mass. 
1006, 1006-07 (2011). A party must show that “the single justice erred or abused 
his discretion by declining to exercise this court's extraordinary power of general 
superintendence.” Care and Protection of Isabelle, 459 Mass. at 1006-07. 
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§ 12.4 G.L. c. 231, § 118 

General Laws c. 231, § 118 provides for appellate review of interlocutory orders 
of the Probate and Family, Superior, Land, and Housing Courts. It does not ap-
ply to the District or Juvenile Courts. Section 118 contains two paragraphs, pro-
viding separate avenues of review. The vast majority of interlocutory appeals 
fall under the first paragraph. 

§ 12.4.1 Paragraph One Cases 

The first paragraph provides that a party aggrieved by an interlocutory order of 
the Probate and Family Court may file, within thirty days of entry of the order, a 
petition in the appropriate appellate court seeking relief from the order. See 
G.L. c. 231, § 118, ¶ 1. The statute does not specify what constitutes “the appropri-
ate appellate court.” However, the Supreme Judicial Court has said that the appro-
priate court is the one in which any ultimate appeal of the case once completed 
would be entered. See Ashford v. Mass. Bay Transp. Auth., 421 Mass. 563, 565–66 
(1995) (citations omitted). Thus, the petition should be filed in the Appeals Court. 

The statute requires that the lower court order be “interlocutory.” However, not 
every order entered by a trial court prior to a final judgment is interlocutory. For 
example, the disqualification of counsel may be treated as a final judgment for 
purposes of appeal. See Borman v. Borman, 378 Mass. 775, 778–81 (1979). 
Similarly, an order in a permanency hearing is treated as a final judgment for 
purposes of appeal. See G.L. c. 119, § 29B. In addition, other decisions by the 
trial court, though interlocutory, may have separate avenues of appellate review. 
For example, G.L. c. 261, § 27D provides for appeal from the denial of a motion 
for costs under the Indigent Court Costs Act. 

The intent of the statute is to “provide for speedy review of important interlocu-
tory matters, those that so permeate the process that the further proceedings in 
the lower court would be deeply affected.” See Joseph F. Stanton & Lena M. 
Wong, “Single Justice Practice in the Massachusetts Appeals Court,” Appellate 
Practice in Massachusetts 22-3 (MCLE, Inc. 3d ed. 2011) (hereinafter Stanton 
& Wong). It is intended to review those decisions by a trial court that are likely 
to determine the outcome of the case. See Stanton & Wong, at 22-3. 

A petition under the first paragraph of G.L. c. 231, § 118 is heard by a single 
justice of the Appeals Court. Whether to grant or deny relief is within the judge’s 
discretion. See G.L. c. 231, § 118; Ashford v. Mass. Bay Transp. Auth., 421 Mass. 
at 566. The standard of review by the single justice is whether there was an error 
of law, improper application of a legal standard, or an abuse of discretion by the 
trial judge. See Sinnott v. Boston Ret. Bd., 402 Mass. 581, 585–86 (1988). 
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An application for interlocutory relief is initiated by filing a petition in the Ap-
peals Court, not by filing a notice of appeal in the trial court. The form of the 
petition and accompanying memorandum is governed by a standing order. See 
Standing Order Concerning Petitions to the Single Justice Pursuant to 
G.L. c. 231, § 118, ¶ 1, available at http://www.mass.gov/courts/appealscourt/
single-justice-standing-order.html. The Standing Order is strictly enforced. See 
Stanton & Wong, at 22-7. In addition, the Appeals Court publishes a “Clerk’s 
Guide” for single justice petitions under G.L. c. 231, § 118, available at 
http://www.mass.gov/courts/appealscourt/interlocutory.html.  

The Appeals Court maintains separate dockets for the single-justice session and 
the full court. Single-justice cases contain a “J” in the docket number. Full court 
cases contain a “P.” 

§ 12.4.2 Preparing the Petition and Related Documents 

The petition must contain, in the following order: 

• a request for interlocutory review, which briefly states the nature 
of the order appealed from, the date of the order, and the name of 
the judge who entered the order; 

• a statement of the issues of law raised by the petition;  

• a statement as to whether a party has filed, served, or intends to 
file a motion for reconsideration in the trial court; and 

• a statement of the specific relief requested. 

See Standing Order, ¶ (a). A copy of the trial court’s order must be attached. See 
Standing Order, ¶ (a). The petition cannot exceed five pages and the format must 
comply with Mass. R. App. P. 20(a)(1)-(3). See Standing Order ¶ (a). The peti-
tioner should also attach a proposed order. See Stanton & Wong, at 22-7. 

The petition must be accompanied by a separate memorandum of law. See 
Standing Order, ¶ (b). Unlike petitions under G.L. c. 211, § 3, the memorandum 
of law cannot be part of the petition. In addition, the memorandum cannot ex-
ceed fifteen pages and the format must comply with Mass. R. App. P. 20(a)(1)–
(3). See Standing Order, ¶ (b). The memorandum must refer to those parts of the 
record that are relevant to the issues raised in the petition, cite to appropriate 
authorities, and include a statement as to why interlocutory relief is appropriate. 
Standing Order, ¶ (b).  
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Along with the petition, counsel must file a record appendix that includes a cur-
rent copy of the trial court docket entries and all relevant papers filed in the trial 
court, including those filed by other parties. Standing Order, ¶ (b). The record 
appendix must begin with a table of contents listing the title of each document. 
Standing Order, ¶ (b). Only those pleadings, exhibits, and papers which were 
before the trial court when the order appealed from was entered, and which are 
necessary for an adjudication of the issues raised, may be submitted. Standing 
Order, ¶ (b). 

Usually, petitions to the single justice are determined on the papers filed alone. 
Therefore, it is important to argue all points thoroughly in the written petition 
because there most likely will be no opportunity to expand or supplement the 
arguments orally at a hearing. 

The petition must be accompanied by a motion to waive the filing fee supported 
by a current affidavit of indigency signed by the client. Counsel must also file a 
motion to impound the file. If seeking a stay, counsel must first file a motion in 
the lower court. See Mass. R. App. P. 6(a). (See discussion of stays in § 12.3.4, 
above.) See Exhibit 12B, Checklist for Filing Petition Under G.L. c. 231, § 118.  

Child welfare cases are impounded by the court to preserve the confidentiality of 
the proceedings. Therefore, the petition should be accompanied by a motion to 
impound the file. In addition, the Standing Order states that the parties must 
comply with Mass. R. App. P. 16(d), 16(m), and 18(g). See Standing Order ¶ (e). 
These rules require that the parties preserve confidentiality in all papers and in 
oral argument, and that the word “impounded” be predominantly displayed on 
the first page of the petition and record appendix. See Mass. R. App. P. 16(d), 
16(m), and 18(g). The parties’ names should not appear in the caption. The 
names of the parties should never be used at any hearing; instead, the parties can 
be referred to as “the mother,” “the father,” or “the child.” 

§ 12.4.3 Filing and Service of the Petition 

A petition for relief must be filed within thirty days of the date of entry of the 
order on the record by the lower court clerk. This is the date the clerk actually 
enters the order on the docket rather than the date the order was issued. See 
Stanton & Wong, at 22-3. A single justice lacks jurisdiction to entertain a petition 
that is filed late. See McGrath v. McGrath, 65 Mass. App. Ct. 670, 672–73 (2006); 
see also Stanton & Wong, at 22-4. If counsel is waiting for the Probate and Fam-
ily Court to decide an interlocutory matter, it is imperative that counsel check 
the docket periodically. Counsel cannot rely on the Probate and Family Court 
clerk to notify him or her of the court’s decision. See BJ’s Wholesale Club, Inc. v. 
City Council of Fitchburg, 52 Mass. App. Ct. 585, 587–88 (2001). Moreover, a 
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motion for reconsideration does not create a new thirty-day time period for filing 
the appeal unless it raises new issues or new legal arguments. See McGrath v. 
McGrath, 65 Mass. App. Ct. at 671; see also Stanton & Wong, at 22-4. 

Practice Note 
Although the petition itself must be filed within thirty days, in excep-
tional circumstances the single justice may extend the time for filing 
the accompanying memorandum of law. See Stanton & Wong, at 22-8. 

The Standing Order directs that one copy of the petition, memorandum and re-
cord appendix shall be filed in the clerk’s office at the Appeals Court, as well as 
the appropriate trial court clerk’s office. See Standing Order, ¶ (d). A certificate 
of service indicating the name, address, and telephone number of counsel, or pro 
se parties, who have been served copies must also be filed. See Standing Order, 
¶ (d). Additionally, when a party represented by counsel files a paper copy of a 
petition, the filer must also provide the court with a searchable PDF copy of the 
petition and supporting memoranda of law, either on a CD-ROM or by e-mail, 
sent to emotions@appct.state.ma.us. See Standing Order, ¶ (f). A PDF copy of 
the record appendix may also be filed if feasible. See Standing Order, ¶ (f). 

§ 12.4.4 Opposition 

Once a petition is filed, the single justice may hold the petition for responsive 
memoranda to be received, mark the petition for immediate hearing, or deny the 
petition immediately. See Stanton & Wong, at 22-8. Opposing counsel should 
check with the clerk’s office as soon as he or she is served with a petition. The 
single justice may shorten the time for filing the opposition. See Stanton & Wong, 
at 22-8. In addition, petitions are often denied based upon the petitioner’s plead-
ings and there may be no need to prepare an opposition. Stanton & Wong, at 22-8. 

The filing of an opposition to the petition is permitted but not required. See 
Standing Order, ¶ (c). Any opposition must be filed within seven days after the 
petition was filed if the opposing party was served in hand or within ten days if 
service was by mail. See Standing Order, ¶ (c).  

The opposition must set forth the reasons why the petition should be denied. See  
Standing Order, ¶ (d). It cannot exceed fifteen pages, and the format must com-
ply with Mass. R. App. P. 20(a)(1)-(3). See Standing Order, ¶ (d). An opposition 
shall not restate matters contained in the petition unless the opposing party is 
dissatisfied with the statements made in the petition. See Standing Order, ¶ (d). 
The opposition may be accompanied by a supplemental record appendix if addi-
tional parts of the record are necessary for deciding the matter. See Standing 
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Order, ¶ (d). The opposition’s memorandum of law must comply with the for-
matting requirements of Mass. R. App. P. 20(a)(1)–(3). See Standing Order, ¶ (d).  

Only one copy of the opposition (and any supplemental appendix) need be filed. 
See Standing Order, ¶ (d). As with the petition itself, if the party filing the oppo-
sition is represented by counsel, the filer also must provide the court with a 
searchable PDF copy of the opposition, either on a CD-ROM or by e-mail, sent 
to emotions@appct.state.ma.us. See Standing Order, ¶ (f). Any party filing an 
opposition must comply with the impoundment provisions in Standing Order, 
¶ (e) and Mass. R. App. P. 16(d), 16(m), and 18(g) (discussed above). 

§ 12.4.5 Hearings 

The single justice has discretion whether or not to grant a hearing. See Standing 
Order, ¶ (g). Hearings are not routinely granted; therefore, it is imperative that 
counsel ensure that the pleadings fully present all the arguments in support of, or 
in opposition to, the petition. If counsel believes that a hearing is essential, counsel 
should request it in writing in the petition along with a statement explaining why 
a hearing is necessary. If a hearing is scheduled, the single justice will set the date, 
time, and place for the hearing. Some single justices, in their discretion, will allow 
the hearing to take place by telephone conference call. See Clerk’s Guide. 

§ 12.4.6 Disposition 

The decision whether to grant or deny relief is discretionary. G.L. c. 231, § 118. 
Generally, the standard of review is error of law, improper application of a legal 
standard, or abuse of discretion by the trial judge. See Sinnott v. Boston Ret. Bd., 
402 Mass. 581, 585–86 (1988). The single justice can suspend, modify, or annul 
an order of the trial court. G.L. c. 231, §§ 117, 118. 

In cases involving preliminary injunctions, the single justice has somewhat broad-
er powers of review. The case law holds that a single justice has “broad discre-
tion” to grant, modify, annul, or suspend a preliminary injunction. See Ashford v. 
Mass. Bay Transp. Auth., 421 Mass. 563, 566 (1995); Edwin R. Sage Co. v. 
Foley, 12 Mass. App. Ct. 20, 23 (1981). The single justice may exercise “inde-
pendent judgment,” yet should not “substitute [its] judgment for that of the trial 
court where the records disclose reasoned support for its action.” Edwin R. Sage 
Co. v. Foley, 12 Mass. App. Ct. at 25–26. 
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§ 12.4.7 Appeal of the Single Justice’s Decision 

There is no general right of appeal from a single justice’s decision under 
G.L. c. 231, § 118, ¶ 1. See McMenimen v. Passatempo, 452 Mass. 178, 192–93 
(2008). Further review of the single justice’s decision is limited to three circum-
stances. First, a single justice can report the matter to the full court or grant a 
request for further appellate review. See Ashford v. Mass. Bay Transp. Auth., 421 
Mass. 563, 566–68 (1995). However, this is rare. See Stanton & Wong, at 22-6. 
Second, if the single justice grants relief from an order of the Probate and Fam-
ily Court that granted, continued, modified, refused, or dissolved a preliminary 
injunction, the matter can be appealed under the second paragraph of G.L. c. 231, 
§ 118 (discussed below). See Ashford v. Mass. Bay Transp. Auth., 421 Mass. at 
566–68. Third, in exceptional circumstances, a party may ask a single justice of 
the Supreme Judicial Court to review the decision under G.L. c. 211, § 3. See, 
e.g., Planned Parenthood League v. Operation Rescue, 406 Mass. 701 (1990); 
see also Doyle, at 21-6. 

§ 12.4.8 Paragraph Two Cases (Preliminary Injunctions) 

The second paragraph of G.L. c. 231, § 118 provides for appeal of orders involving 
preliminary injunctions. First, a party may appeal to the Appeals Court from a Probate 
and Family Court order “granting, continuing, modifying, refusing or dissolving a 
preliminary injunction.” Second, a party may appeal if a single justice of the 
appellate court grants a petition for relief from such an order (presumably under 
paragraph one). Appeal in both instances is to the Appeals Court and not to a 
single justice. See Packaging Ind. Group v. Cheney, 380 Mass. 609, 613 (1980). 

Paragraph two relief is not discretionary; it provides an independent right of 
appeal from orders granting or denying preliminary injunctions. See Packaging 
Ind. Group v. Cheney, 380 Mass. at 610–11. The appeal proceeds according to 
the Massachusetts Rules of Appellate Procedure and, thus, follows the same 
process as an appeal from a final judgment. See G.L. c. 231, § 118. Absent exi-
gent circumstances, a paragraph two appeal will not be heard on an expedited 
basis. See Packaging Ind. Group v. Cheney, 380 Mass. at 614. 

An appeal from a Probate and Family Court order under paragraph two is rarely 
effective in achieving an expedited review given that a party is not likely to ob-
tain relief for many months or longer. For this reason, a party aggrieved by an 
interlocutory order of the Probate and Family Court is often better served by 
seeking relief from a single justice under the first paragraph of G.L. c. 231, 
§ 118. See Packaging Ind. Group v. Cheney, 380 Mass. at 614. 
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Review pursuant to paragraph two is generally sought when a party wishes to appeal 
from a single justice decision that grants relief from an order of the Probate and 
Family Court under paragraph one. (It is not available if the single justice denies 
the requested relief.) A party may ask the Appeals Court to expedite the appeal. 
See Ashford v. Mass. Bay Transp. Auth., 421 Mass. 563, 568 (1995). However, 
counsel must be prepared to show that it is a true emergency. See Packaging Ind. 
Group v. Cheney, 380 Mass. at 614. Alternatively, the appealing party may seek 
a stay or injunction of the single justice’s ruling pending appeal under 
Mass. R. App. P. 6(a). See Packaging Ind. Group v. Cheney, 380 Mass. at 614. 

As already mentioned, a paragraph two appeal proceeds according to the Rules of 
Appellate Procedure. See G.L. c. 231, § 118. The aggrieved party must file a notice 
of appeal within thirty days of entry of the order. See G.L. c. 231, § 118. The lower 
court clerk assembles the record and notifies the parties. See Mass. R. App. P. 8, 9. 
Then the appeal is docketed, by motion with an affidavit of indigency signed by 
the client. See Mass. R. App. P. 10. The appellant’s brief will be due forty days 
after the case enters on the docket and the respondent’s brief will be due thirty 
days thereafter. See Mass. R. App. P. 19(a). The appellant may also file a reply 
brief within fifteen days. Mass. R. App. P. 19(a). After briefing is completed, the 
case will be scheduled for oral argument before a panel of the Appeals Court. See 
Mass. R. App. P. 22. The appeal may also be decided without oral argument. See 
Appeals Court Rule 1:28. Counsel filing an appeal under paragraph two should 
contact CPCS for the appointment of appellate counsel. See Chapter 17, Post-
judgment Representation, for a further discussion about the appellate process. 

§ 12.5 CONCLUSION 

Because of the unique nature of state intervention cases, there will always be 
some errors by the lower court that must be corrected promptly, as the harm to 
the parent or child cannot adequately be remedied by an appeal from a final 
judgment at the end of the case. For example, if a court improperly terminates 
parent-child visitation, the relationship between the parent and child will suffer, 
while the child may become even more attached to his or her foster parents. The 
parent’s relationship with his or her child cannot be mended by a decision years 
later that the termination of visits was unlawful. Indeed, failure to seek relief 
early on may very well determine the final outcome of the proceeding. Although 
busy trial attorneys are often reluctant to pursue relief in the appellate courts, in 
some cases it will be absolutely essential. 
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EXHIBIT 12A—Checklist for Filing Petition Under 
G.L. c. 211, § 3 

CHECKLIST FOR FILING PETITION UNDER G.L. c. 211, § 3 

I. REQUIRED DOCUMENTS 

A. Filing letter on letterhead indicating lower court proceedings impounded 

B. Petition 

C. Motion to waive filing fee, supporting affidavit of indigency, and Notice of 
Assignment of Counsel 

D. Motion to impound 

E. Certificate of service 

F. Memorandum of law setting forth the reasons why exercise of the 
SJC’s power of general superintendence is appropriate and grounds 
supporting the relief sought with citations to authority (a separate 
memorandum is preferred but not required under the rules) 

G. Motion for stay, if needed (must first file in lower court unless impracticable) 

II. PETITION 

A. Cover page 

1. County—Suffolk 

2. No docket # 

3. Caption—In re (do not use parties’ names) 

4. Title—Petition for Relief Pursuant to 

5. Write “Impounded” on first page 

6. If Emergency petition, indicate in title 

B. Body of Petition 

1. Introduction—brief description of action being challenged; why 
trial court’s action is illegal; statement that court has jurisdiction 
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2. Description of the parties—typically the trial court is named as a 
nominal party 

3. Description of lower court procedure, including name of lower 
court, trial judge, docket number, dates of hearing and date of or-
der appealed 

4. Description of relevant facts 

5. Specific error of law/abuse of discretion linked to substantial viola-
tion of client’s substantive right 

6. Statement why petitioner has no other available remedy, including 
why appeal after final judgment is insufficient 

7. If not included in separate document, memorandum of law setting 
forth the reasons why exercise of the SJC’s power of general su-
perintendence is appropriate and grounds supporting the relief 
sought with citations to authority 

8. State relief requested and alternative relief or some other relief 
court deems just 

9. Sign and date 

C. Attachments to petition 

1. Attested certified docket sheet 

2. Attested certified order being challenged 

3. Relevant motions, oppositions, memos, findings, rulings and order(s) 

4. Transcript, if available; if not, affidavits of counsel 

D. Filing and service 

1. File with the clerk of the Supreme Judicial Court for Suffolk County 

2. Multiple copies not required 

3. Serve all parties same day 

4. If trial court named as nominal party, serve clerk of lower court 
and Boston office of the Attorney General 
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EXHIBIT 12B—Checklist for Filing Petition Under 
G.L. c. 231, § 118 

CHECKLIST FOR FILING PETITION UNDER G.L. c. 231, § 118 

I. REQUIRED DOCUMENTS 

A. Filing letter on letterhead indicating lower court proceedings impounded 

B. Petition  

C. Motion to waive filing fee stating that party is indigent, and current af-
fidavit of indigency signed by the client 

D. Motion to impound 

E. Certificate of service 

F. Memorandum of law 

G. Motion for stay, if needed (must first file in lower court unless imprac-
ticable) 

H. Record appendix 

II. PETITION 

A. Cover page 

1. No docket # 

2. Caption—In re (do not use parties’ names) 

3. Title—Petition for Relief Pursuant to 

4. Write “Impounded” on first page 

5. If Emergency petition, indicate in title 

B. Petition cannot exceed five pages and the format must comply with 
Mass. R. App. P. 20(a)(1)-(3). 

C. Petition must contain, in the following order  
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1. A request for interlocutory review, which briefly states the nature 
of the order appealed from, the date of the order, and the name of 
the judge who entered the order 

2. A statement of the issues of law raised by the petition 

3. A statement as to whether a party has filed, served, or intends to 
file a motion for reconsideration in the trial court 

4. A statement of the specific relief requested 

5. Sign and date 

D. Attachments to petition 

1. Copy of the trial court’s order 

2. Proposed order 

3. Relevant motions, oppositions, memos, findings, rulings and or-
der(s) 

4. Transcript, if available; if not, affidavits of counsel 

5. Lower court docket sheet 

III. RECORD APPENDIX 

A.  Must file a separate record appendix 

B. The record appendix must include a current copy of the trial court 
docket entries and all relevant papers filed in the trial court, including 
those filed by other parties 

B. The record appendix must begin with a table of contents listing the title 
of each document 

IV. MEMORANDUM OF LAW 

A. Separate memorandum of law required 

B. Memorandum may be no longer than 15 pages 

C. Memorandum must comply with formatting requirements of Mass. R. 
App. P. 20(a)(1)–(3) 
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D. Memorandum should explain why trial judge’s order constitutes an error 
of law, improper application of a legal standard, or an abuse of discretion 

V. FILING AND SERVICE 

A. Must be filed within 30 days of entry of order on the record by the low-
er court clerk 

B. File in the clerk’s office at the Appeals Court 

C. Multiple copies not required 

D. Serve all parties same day 

E. Submit searchable PDF copy of the petition and supporting memoranda 
of law (and record appendix if feasible), either on a CD-Rom or by 
email, sent to emotions@appct.state.ma.us 
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EXHIBIT 12C—Child’s and Mother’s Joint Petition 
for Relief Pursuant to G.L. c. 211, § 3 

IMPOUNDED 

COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, ss. Supreme Judicial Court 

Docket No. 

 

CARE AND PROTECTION 
OF John D. AND Jane D. 

CHILD AND MOTHER’S JOINT PETITION FOR 
RELIEF PURSUANT TO G.L. 211 §3 

PRELIMINARY STATEMENT 

The children and the mother seek relief pursuant to G.L. 211 § 3 from the X. 
Juvenile Court’s (J. X.) denial of the mother’s motion to recuse Judge X. from 
hearing this matter. Judge X. represented the Department of Social Services in a 
prior case involving the mother and her oldest child. With Judge X. prosecuting 
that case, the Department sought and obtained custody of the mother’s oldest 
child, and eventually obtained a stipulation that the child was in need of care and 
protection. This matter, concerning the mother and her two youngest children, is 
now set for five days of trial, commencing on [date]. 

The mother fears that this Judge will not be impartial, that the Judge has been 
privy to inadmissible information from the DSS record, and that mother cannot 
obtain a fair trial in this matter given the Judge’s prior role as DSS counsel 
against her. (See mother’s affidavit.) 

The children seek this Court’s intervention, in order to avoid the uncertainty and 
delay inherent in the procedural posture of this case. The children need to know 
where they are going to grow up. They cannot wait for the trial court to conclude 
the trial, and enter its judgment and draft its findings, only to have the decision 
face reversal on appeal, if the appellate court decides that the judge should have 
recused herself in this case. 

PARTIES 
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1. The Petitioner, Rachel R., is the mother of the children who are the subject 
of this Care and Protection Petition. 

2. The Petitioners John D. and Jane D. are the children who are the subject of 
this Petition. They are twins and were born on [date]. They have been in the 
Department’s custody since [date]. The children’s trial counsel did not take 
a position on the mother’s Motion for Recusal at the hearing. They have 
joined this petition in an effort to avoid delay by resolving a serious issue 
that could undermine the validity of the trial court’s judgment. 

3. The Respondent Department of Social Services (DSS) is an agency of the 
Commonwealth of Massachusetts. DSS has custody of the children and is 
seeking termination of the mother’s parental rights. On information and be-
lief, the Department took no position on the Mother’s Motion for Recusal. 

4. The Respondent Father. Y is the father of the children. He took no position 
at the hearing on the mother’s motion. 

5. The Respondent X. Juvenile Court denied the Mother’s Motion For 
Recusal. The Judge’s Findings and Orders on Mother’s Motion for Recusal 
is attached. 

JURISDICTION 

6. This Court has jurisdiction pursuant to its superintendence powers provided 
in G.L. c. 211 § 3 to review the petitioners’ claims of a violation of their 
substantive rights, when the error cannot be remedied by the normal appel-
late process. Care and Protection of Edith 421 Mass. 703, 707 (1996). 

7. The mother maintains that the Judge’s refusal to recuse herself violates the 
mother’s constitutional right to a full and fair hearing before a neutral arbi-
ter. 

8. The mother and the children maintain that this error cannot be remedied by 
pursuing the ordinary trial and appellate process as the children and the 
mother will be irrevocably harmed by the delay occasioned by that process. 
See Planned Parenthood League of Massachusetts v. Operation Rescue 406 
Mass. 701, 707 (1990)(where substantive rights may not survive delays in-
herent in normal appellate process, exercise of superintendence powers ap-
propriate); Doe v. Doe, 399 Mass. 106, 1007(1987)(rescript opin-
ion)(exercise of superintendence power appropriate in child custody cases 
which require expeditious resolution to accomplish their purposes.) The 
children desperately need to know where they will grow up. They cannot af-
ford to wait for the conclusion of an entire trial of this matter, only to have 
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the trial court’s decision be reversed a year or more later on appeal, if the 
appellate court finds that the trial judge should have recused herself.  

STATEMENT OF PROCEDURE 

9. The Department of Social Services filed a Care and Protection concerning 
the mother’s youngest children on [date]. The Department was granted cus-
tody. The parties were each appointed counsel and the temporary custody 
hearing before Judge A. was waived. (See docket sheet) 

10. In [month] and [month] of [year], Mother’s counsel filed various discovery 
motions seeking production of the entire DSS file, and access to the chil-
dren’s medical records. Some of these motions were heard by Judge A., oth-
ers were heard by Judge X.. (See docket sheet)  

11. On [date], the mother filed a Motion for Visitation and Placement. (See 
Docket Sheet) This matter was before Judge A. on [date] for scheduling. 
Judge A. suggested scheduling this motion for hearing before Judge X.. At 
that time, child’s counsel informed the Court that Judge X. had prior in-
volvement with the mother in a related case. (Affidavit of Mother’s Coun-
sel) Mother’s counsel orally objected to Judge X. hearing the matter, and the 
matter was scheduled to be heard by Judge A. Judge A presided over a three 
day evidentiary hearing on the motion.1 Id. 

12. On d[ate] the matter was again before Judge X., on Mother’s Motion for the 
foster parent home finding records. Judge X. declined to hear the motion, 
and instructed counsel to have the motion heard by Judge A. “who has a his-
tory with the case”. (Affidavit of Mother’s Counsel) 

13. On [date], the parties were informed that Judge X. had been assigned to 
hear the trial on the matter. Mother’s counsel orally objected to Judge X. 
hearing the case, based on the Judge’s prior involvement with the mother’s 
case as a DSS attorney. Judge X. instructed mother’s counsel to file a writ-
ten motion if the mother wished to raise the issue. Mother’s Counsel Affi-
davit. 

14. On [date] the Mother filed her Motion For Recusal. The Motion was heard 
by Judge X. on [date]. It is believed that the Department took no position on 
the motion at that hearing. The children took no position at that hearing. The 

                                                           
1 The hearing on this abuse of discretion motion was concluded in [month] of 
[year]. Judge A. has yet to rule on this motion, despite the fact that trial is sched-
uled to commence on [date]. 
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Judge denied the motion and entered Findings and Orders which are at-
tached. 

SUBSTANTIVE RIGHTS AT ISSUE 

The right to a hearing before a neutral arbiter is a fundamental component of 
Due Process. Arizonia v. Fulminante 499 U.S. 279,309 (1991). Indeed, Article 
29 of the Massachusetts Declaration of Rights declares that it is the right of 
every citizen to be tried by judges “as free, impartial and independent as the lot 
of humanity will admit”. In the matter before this Court, the Commonwealth 
seeks to forever terminate the mother’s parental rights. The courts have long 
recognized the significance and fundamental nature of the rights at stake in a 
termination proceeding. Santosky v. Kramer 455 U.S. 745,758-759 (1982), 
Lassiter v. Department of Social Services, 452 U.S. 18,27(1981) In a matter in-
volving such fundamental rights, the litigants are surely entitled to a neutral ar-
biter free from any question of bias or conflict.  

Here, the mother’s first contact with the trial judge came when the trial judge 
was the Department’s attorney. In this role, the Judge zealously represented the 
Department, in its quest to prove the mother unfit and adjudicate the older child 
in need of care and protection. Not surprisingly, the mother does not believe that 
the judge is now able to assume a neutral role, and be swayed only by the evi-
dence introduced at trial, disregarding the information that is not introduced, but 
was part of the Department’s record at the time the judge was a DSS lawyer.  

The Judge maintains that she has no memory of the mother or her case. Unfor-
tunately, this is not sufficient. The Judiciary must guard against even the appear-
ance of impropriety. Parenteau v. Jacobson 32 Mass. App. Ct. 97 (1992) In the 
Matter of Fredrick Brown 427 Mass. 146, 149 (1998)(“It is not enough that we 
know ourselves to be fair and impartial or that we believe this of our colleagues. 
Our power over fellow citizens requires that we appear to be so as well.) The 
commentary to Supreme Judicial Court Rule 3:09 Canon 3(E) notes that a judge 
who formerly represented a government agency should disqualify himself “if the 
judge’s impartiality might reasonably be questioned because of such associa-
tion”. 

This Court has always carefully guarded the freedom, independence and reputa-
tion of the Commonwealth’s judiciary. When a judge hears a case in which her 
impartiality is not apparent to all, the judge risks undermining the public’s faith 
in the fairness and objectivity of our judiciary. Thus, even though this judge may 
in fact be impartial, the parties’ and the public’s perception demands her recusal.  

RELIEF REQUESTED 
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Wherefore, petitioners respectfully request that this Honorable Court enter an 
order instructing the X Juvenile Court to expeditiously schedule this matter for 
trial before a different judge who has the time to hear this matter without further 
delay. 

 

 

Dated: 

Respectfully submitted, 

Attorney for the children 

_____ 

 

 

Dated: 

Respectfully submitted, 

Attorney for the mother 

_____ 
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EXHIBIT 12D—Children’s and Mother’s 
Memorandum of Law in Support of Petition for 
Relief Pursuant to G.L. c. 211, § 3 

IMPOUNDED 

COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, ss. Supreme Judicial Court 

Docket No. 

 

CARE AND PROTECTION 
OF John D. AND Jane D. 

CHILDREN’S AND MOTHER’S MEMORANDUM OF LAW IN SUPPORT 
OF PETITION FOR RELIEF PURSUANT TO G.L. c. 211 § 3 

On [DATE], the mother filed a motion requesting Judge X recuse herself from 
hearing this matter. Judge X represented the Department of Social Services in a 
prior case against the mother involving the mother’s oldest child. Judge X de-
nied this motion on [date] and subsequently issued Findings and Orders. The 
matter concerning the mother and her two youngest children, is now scheduled 
for five days of trial, commencing on [date]. 

ARGUMENT 

This petition raises the question of whether a judge and former DSS attorney, 
can hear a case involving the fitness of a mother, when the judge prosecuted the 
Department’s case against the same mother and an older child several years ear-
lier. Though this judge states that she has no recollection of the mother’s case, 
the mother remembers the judge. The mother knows that the judge had access to 
her entire DSS file, which included evidence that would be inadmissible and 
evidence that will not be offered in the trial of this matter. (See Mother’s affida-
vit) Though the judge has confidence that she can be impartial, the mother does 
not share this confidence. The mother, remembering the judge in her former ad-
versarial role does not believe the family will be given a fair trial.  

The Department is seeking to terminate the mother’s parental rights in this trial. 
Given the fundamental nature of the rights at stake, there can be no question that 
the parties are entitled to a full and fair hearing, and a hearing in which the neu-
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trality of the judge cannot fairly be questioned.  The children are entitled 
to an expeditious resolution of their case. Adoption of Galen 425 Mass. 201, 206 
(1997)(It is in the best interests of children that there be a speedy resolution of 
adoption proceedings. citing Adoption of Jenna, 33 Mass. App. Ct. 739, 742 
(1992), quoting Custody of a Minor, 389 Mass. 755, 764 & n.2 (1983): “[n]o 
cases of any kind have a greater claim for expedition at all stages than those 
involving care and custody of children”.  

The children have been in the Department’s custody for one quarter of their 
lives. They have been in numerous foster homes and have recently been placed 
in a pre-adoptive home. If they must wait for completion of the trial and then 
endure the normal appellate process before this issue is considered by an appel-
late court, they will likely be six or seven years old before the issue is resolved. 
If the Court then decides the Judge should have recused herself, the children will 
face further delay as the case is retried and potentially appealed again. In the 
context of this Care and Protection proceeding, then, the normal trial and appel-
late process is simply too slow to provide meaningful relief. 

It is the right of every citizen, embodied in article 29 of the Declaration of 
Rights, to be tried by judges “as free, impartial and independent as the lot of 
humanity will admit,” and this mandate is rigidly enforced. Alfred Beauregard v. 
Roy Dailey, 294 Mass. 315, 324 (1936).  

The test for recusal requires a two prong analysis. First, the judge is required to 
examine herself for bias. If the judge passes the internal test of freedom from 
disabling prejudice, the objective appraisal of whether this is a proceeding in 
which her impartiality might reasonably be questioned must be evaluated. Par-
enteau v. Jacobson, 32 Mass. App. Ct. 97 (1992).  

In her findings and order issued on [date], Judge X finds that she has “no present 
tense recollection” of the prior proceeding where she represented the Depart-
ment against the mother. See order of [date]. Pursuant to the first prong of the 
analysis, Judge X examined her conscience and “believes that she can be fair 
and impartial.” As such, the inquiry before this court is whether her impartiality 
might reasonably be questioned. 

In her role as DSS attorney, Judge X sought and obtained custody of the 
mother’s eldest child. Judge X was obligated to zealously advocate for her DSS 
client’s objective: an adjudication that the child was in need of care and protec-
tion based upon a finding of that the mother was unfit. Judge X’s participation in 
that case included seeking an order for extraordinary medical treatment for the 
minor child, advising DSS as to the strength of their case, pursuing a finding of 
parental unfitness and ultimately obtaining the mother’s stipulation that the child 
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was in need of care and protection. (See exhibits attached to Motion for 
Recusal.) In every sense of the word, Judge X was the mother’s adversary. 

Supreme Judicial Court Rule 3:09, Canon 3 (E) provides that: 

(1) A judge shall disqualify himself or herself in a proceeding in which the judge 
(b) served as a lawyer in the matter in controversy and (c) where the judge pre-
viously practiced law during an association as a lawyer concerning the matter in 
controversy. In this case, the judge represented the department in a care and pro-
tection case involving the same mother and the same issue, parental unfitness.  

Moreover, the Commentary to Rule (E), specifically addresses the issue of for-
mer employment in an agency setting. It provides:  

“A lawyer in a government agency does not ordinar-
ily have an association with other lawyers employed 
by that agency within the meaning of Section 
3E(1)(c). A judge formerly employed by a govern-
ment agency, however, should disqualify himself or 
herself in a proceeding if the judge’s impartiality 
might reasonably be questioned because of such as-
sociation.” 

Given Judge X’s former adversarial role with respect to this mother’s fitness to 
parent, the judge’s impartiality is reasonably subject to question by this mother.  

This Court has repeatedly expressed the importance of the appearance of impar-
tiality and fairness in judicial proceedings. “Judges should … take special care 
to ‘never become or appear to be a partisan’ in the judicial process.” Common-
wealth v. Haley, 363 Mass. 513, 519 (1973). Whatever his personal and private 
beliefs may be, a judge cannot permit them to transform the judicial role from 
impartial arbiter to advocate for the Commonwealth or any party. See Com-
monwealth v. Hart, 149 Mass. 7, 8 (1889). To do so, or even appear to do so, 
deserves the entire judicial enterprise.” Commonwealth v. White, 48 Mass. App. 
Ct. 658, 664 (2000). (emphasis added.) 

Furthermore, Supreme Judicial Court Rule 3:09, Canon 3 (B)(7) provides that 
“[a] judge shall not initiate, permit, or consider any ex parte communication 
concerning pending or impending proceedings.” The Commentary to this rule 
states that the role of the trial judge is to “decide a case only on the evidence 
presented.” As such, any prior exposure to non-record information regarding a 
case or its litigants could certainly be grounds for recusal. A judge has a duty to 
decide a case based on all the evidence admitted at trial and not from any extra-
judicial source. Care & Protection of Georgette, 54 Mass. App. Ct. 778 783-84 
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n. 8 (202) on further review 439 Mass 28 (2003). In the instant case, the trial 
judge, in her capacity as the department’s counsel certainly had access to inad-
missible evidence and potentially privileged material regarding this mother and 
her capacity to parent a child.  

Even though this case involves the mother’s youngest two children, the ultimate 
issue of the mother’s parental fitness is the critical element in both cases. It is 
the general rule in most jurisdictions that the relationship of attorney and client 
is ordinarily so close and confidential as to be incompatible with the principle 
that “no man can be at once the judge and attorney for one of the parties.” Al-
fred Beauregard v. Roy Dailey, 294 Mass. 315, 325 (1936).  

In the Beauregard case, the court held that the trier of fact should have been dis-
qualified because of the attorney/client relationship that existed between one of 
the parties and the master. It could, therefore, readily be presumed that the rela-
tionship of attorney and client might influence consciously or unconsciously the 
action of the master. It would seem in either view that the master was open to 
suspicion of such bias or prejudice, and under the high standards set by this 
court, and generally in other courts, he was disqualified to sit as a master. As in 
the case at bar, the trial judge has already worn the adversarial hat and the ap-
pearance of objectivity is seriously in question.  

This Court understands the importance of the appearance of impartiality and 
fairness: 

For every litigation, at least one-half of those in-
volved are likely to come away sorely dissatisfied, 
and every citizen has reason to apprehend that one 
day he might be on the losing side of our exercise of 
judgment. Therefore, this arrangement requires an 
exacting compact between judges and the citizenry. It 
is not enough that we know ourselves to be fair and 
impartial or that we believe this of our colleagues. 
Our power over our fellow citizens requires that we 
appear to be so as well. 

In the Matter of Frederick Brown, 427 Mass. 146, 149 (1998). 

Although the trial judge in this case has stated that she can be impartial, the 
critical inquiry is whether the appearance of impartiality can be fulfilled. 
Clearly, in this case it cannot be fulfilled for this mother.  
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The mother and her children request that this Court exercise its superintendence 
powers and enter an order instructing the X Juvenile Court to expeditiously 
schedule this matter for trial before a different judge. 

 

 

Dated: 

Respectfully submitted, 

Attorney for the children 

_____ 

 

 

Dated: 

Respectfully submitted, 

Attorney for the mother 

_____ 
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EXHIBIT 12E—Motion to Impound 

SUFFOLK, ss SUPREME JUDICIAL COURT 
OF SUFFOLK COUNTY 
DOCKET NO. 

IMPOUNDED 

_________________________ 
 
A. B., Petitioner 
 
v. 
 
Town Juvenile Court 
Respondent 
 
_________________________ 
In re: 
Care and Protection of C. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION TO IMPOUND 

Petitioner A. B., mother of the child in the underlying Care and Protection pro-
ceeding and petitioner in the instant Single Justice petition, by and through her 
court-appointed counsel, hereby respectfully moves this Court to impound all 
pleadings and other filings in the instant single justice proceeding. 

Impoundment is justified, if not required, pursuant to G.L. c. 119, § 38, as well 
as Rules 16 through 18 of the Massachusetts Rules of Appellate Procedure, as 
amended. 

WHEREFORE, petitioner A. B. respectfully requests that this Court impound 
all pleadings and other filings in the instant single justice proceeding. 

DATED: Respectfully submitted, 
A.B. (Mother) 
By her counsel, 

_____ 
Attorney Name (BBO#) 
Address 
Phone Number 
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EXHIBIT 12F—Motion to Waive the Filing Fee 

SUFFOLK, ss SUPREME JUDICIAL COURT 
OF SUFFOLK COUNTY 
DOCKET NO. 

IMPOUNDED 

_________________________ 
 
A. B., Petitioner 
 
v. 
 
Town Juvenile Court 
Respondent 
 
_________________________ 
In re: 
Care and Protection of C. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION TO WAIVE FILING AND DOCKETING FEES AND COSTS 

Petitioner A. B., mother of the child in the underlying Care and Protection pro-
ceeding and petitioner in the instant single justice petition, by and through her 
court-appointed counsel, hereby respectfully moves this Court to waive all filing 
and docketing fees for the instant single justice petition. 

In support of this motion, A. B. respectfully states that she is currently indigent 
and cannot afford the filing and docketing fees and related costs of this appeal. 
See attached Affidavit of Indigency. 

WHEREFORE, petitioner A. B. respectfully requests that this Court grant this 
motion and waive all fees and costs for filing and docketing the instant single 
justice petition. 

DATED: Respectfully submitted, 
A.B. (Mother) 
By her counsel, 

_____ 
Attorney Name (BBO#) 
Address 
Phone Number 

2nd Supplement 2012 12–41 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

 

12–42 2nd Supplement 2012 



INTERLOCUTORY RELIEF  

EXHIBIT 12G—Motion to the Trial Court to Stay its 
Order 

SUFFOLK, ss SUPREME JUDICIAL COURT 
OF SUFFOLK COUNTY 
DOCKET NO. 

IMPOUNDED 

_________________________ 
 
In re Care and Protection 
of Jane Doe 
_________________________ 

 
) 
) 
) 
) 

MOTION FOR STAY OF TRIAL COURT’S ORDER 
PENDING REVIEW UNDER G.L. C. 211, § 3 

Pursuant to Mass. R. App. P. 6(a), Teresa Doe, mother of the child in the above-
captioned Care and Protection proceeding, moves that this Court stay its order 
entered August 12, 2006, terminating all visitation between Ms. Doe and her 
child, Jane. For all the reasons stated in Ms. Doe’s July 27, 2006, motion for 
visitation, Ms. Doe respectfully asserts that this Court’s August 12 order im-
properly terminated her right to visit with her child and that Ms. Doe intends to 
file a petition with the Supreme Judicial Court under G.L. c. 211, § 3 seeking 
relief from the August 12 order. Wherefore, Ms. Doe respectfully requests that 
this Court stay its August 12 order and require the Department of Social Ser-
vices to continue providing weekly visitation pending a final decision on this 
matter by the Supreme Judicial Court. 

DATED: August 13, 2006 Respectfully submitted, 
A.B. (Mother) 
By her counsel, 

_____ 
Attorney Name (BBO#) 
Address 
Phone Number 
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EXHIBIT 12H—Motion to the Single Justice to Stay 
the Lower Court’s Order 

SUFFOLK, ss SUPREME JUDICIAL COURT 
OF SUFFOLK COUNTY 
DOCKET NO. 

IMPOUNDED 

_________________________ 
 
T. D., Petitioner 
 
v. 
 
Town Juvenile Court 
Respondent 
 
_________________________ 
In re: 
Care and Protection of J.D. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION FOR STAY 

Pursuant to Mass. R. App. P. 6(a), petitioner, T.D., mother of the child in the 
underlying Care and Protection proceeding, respectfully requests that this Court 
stay the Town Juvenile Court’s August 12, 2006 order pending review by the 
Supreme Judicial Court of Ms. D.’s petition pursuant to G.L. c. 211, § 3. The 
grounds for this motion are set forth below. 

1. On January 3, 2006, the Department of Social Services (DSS) filed a petition 
in the Town Juvenile Court alleging that Ms. D.’s daughter, J.D., was in need of 
care and protection. On that date the Town Juvenile Court ordered that J.D. be 
placed in the emergency custody of DSS. After a 72-hour hearing on January 6, 
2006, the Town Juvenile Court ordered that J.D. continue in the temporary cus-
tody of DSS. DSS placed J.D. in foster care. 

2. Beginning January 20, 2006, Ms. D. had weekly supervised visitation with 
J.D. in the DSS office in Town. 

3. On July 15, 2006, Ms. D. was hospitalized at City Hospital. On July 18, Ms. 
D.’s attorney informed counsel for DSS that Ms. D. was currently at City Hospi-
tal and requested that J.D. be brought to City Hospital for weekly visits. On July 
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18, 2006, the DSS attorney informed counsel for Ms. D. that DSS would not 
bring J.D. to City Hospital and that DSS would consider whether to resume vis-
its upon Ms. D.’s release from City Hospital. 

4. On July 27, 2006, Ms. D., through her counsel, filed a motion with the Town 
Juvenile Court requesting that the court order DSS to provide Ms. D. with week-
ly visits at City Hospital. After a hearing on August 12, 2006, the Town Juvenile 
Court denied Ms. D.’s motion and ordered that all visits between Ms. D. and 
J.D. be “suspended” while Ms. D. was hospitalized. The court further ordered 
that upon Ms. D.’s release from the hospital, visitation may resume if DSS de-
termines that it is in the child’s best interests. 

5. On this date, August 16, 2006, Ms. D. is filing a petition in this Court pursu-
ant to G.L. c. 211, § 3 seeking review of the Juvenile Court order. 

6. For all the reasons set forth in Ms. D.’s petition to the Single Justice, the Ju-
venile Court’s visitation order is improper and violates Ms. D.’s right to visit 
with her child. See Custody of a Minor (No. 2), 392 Mass. 719, 726 (1986) 
(“[t]he termination of all visitation rights by a parent is a ruling of such signifi-
cance to the parties that we conclude that the same standards which apply to 
permanent custody decisions should apply to such a ruling”). First, the judge 
failed to “make specific findings demonstrating that parental visits will harm the 
child or the public welfare.” Adoption of Rhona, 57 Mass. App. Ct. 479, 489 
(2003) (quoting Custody of a Minor (No. 2), supra). Second, the order is not 
supported by clear and convincing evidence that visits will harm J.D. Adoption 
of Rhona, supra (citing Care and Protection of Ian, 46 Mass. App. Ct. 615, 620 
(1999). Finally, the court’s order is improper because it gives DSS authority to 
unilaterally decide whether visits would be harmful to J.D. See Care and Protec-
tion of Ian, supra 

7. A stay of the visitation order is necessary to preserve the status quo and pro-
tect Ms. D.’s significant liberty interest in her relationship with her child pend-
ing the Single Justice’s decision on the merits of her petition. Ms. D.’s petition 
raises meritorious issues and a stay should be allowed on that basis. Cf. Adoption 
of Don, 435 Mass. 158, 170 (2001) (citing Jones v. Manns, 33 Mass. App. Ct. 
485, 492-493 & n.9 (1992)). On August 13, 2006, Ms. D. filed a motion with the 
Juvenile Court to stay its August 12 order, which was denied. (See attached.) 

WHEREFORE, Ms. D. respectfully requests that this Court stay the Town Ju-
venile Court’s August 12, 2006, order and require the Department of Social Ser-
vices to continue providing weekly visitation pending this Court’s review of Ms. 
D.’s G.L. c. 211, § 3 petition.  
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DATED: August 16, 2006 Respectfully submitted, 
J.D. (Mother) 
By her counsel, 

_____ 
Attorney Name (BBO#) 
Address 
Phone Number 
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EXHIBIT 12I—Notice of Appeal Under SJC Rule 
2:21 

SUFFOLK, ss SUPREME JUDICIAL COURT 
OF SUFFOLK COUNTY 
DOCKET NO. 

IMPOUNDED 

_________________________ 
 
A. B., Petitioner 
 
v. 
 
Town Juvenile Court 
Respondent 
 
_________________________ 
In re: 
Care and Protection of C. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF APPEAL FROM ORDER OF SINGLE JUSTICE 

A. B., mother of the child in the underlying Care and Protection proceeding and 
petitioner to the Single Justice of the Supreme Judicial Court, hereby respect-
fully files her notice of appeal from the [date] order of the Single Justice. Such 
order was docketed on [date]. The order and the notice of docketing are attached 
hereto. 

DATED: Respectfully submitted, 
A.B. (Mother) 
By her counsel, 

_____ 
Attorney Name (BBO#) 
Address 
Phone Number 
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EXHIBIT 12J—Memorandum in Support of Repeal 
Under Rule 2:21 

COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUDICIAL COURT FOR THE COMMONWEALTH 

DOCKET NO. SJC-7875 

IMPOUNDED 

_________________________ 
 
M.G., Petitioner/Appellant 
 
v. 
 
Town Juvenile Court 
Respondent 
 
_________________________ 
In re: 
Care and Protection of C. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

APPELLANT-MOTHER’S MEMORANDUM PURSUANT TO SJC RULE 
2:21 

Introduction 

M. G., appellant-mother in the instant appeal of the Judgment of the Single Jus-
tice (Greaney, J.), hereby respectfully submits this Memorandum pursuant to 
Supreme Judicial Court Rule 2:21 for consideration by this Court.2 M. G. re-
quests that this Court reverse a trial court order and reinstate her visitation 
rights. On October 13, 1998, the Single Justice denied the requested relief, but 
provided no reasons for his action. (App. at 6). M. G. maintains that the Single 
Justice erred as a matter of law in denying relief.  

This appeal raises four issues, three of which are issues of first impression: (1) 
whether, absent findings that visits will harm a child, a parent maintains the right 
to visit with her child after the issuance of a decree dispensing with her consent 

                                                           
2 References herein to the Record Appendix are denoted as “App.” followed by 
the page number. 
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to the child’s adoption; (2) whether a stay pending appeal from such a decree 
temporarily preserves all rights of losing parties, or whether it only halts the 
adoption of the subject child; (3) whether a trial court’s decree dispensing with 
consent and findings of fact supporting the decree per se constitute a finding that 
visits will harm a child; and (4), an issue resolved long ago by this Court, 
whether a trial court can terminate visits absent evidence that visits are harmful 
to the child.  

These issues are of profound importance in the field of child welfare law and are 
susceptible of frequent recurrence. Accordingly, M. G. requests that this Court 
grant oral argument in this matter and accept this case for further briefing by the 
parties. 

Relief Pursuant to G.L. c. 211, § 3 and Supreme Judicial Court  
Rule 2:21 Is Appropriate. 

M. G. has a substantial claim of a violation of her substantive parental right to 
visit with her daughter. See Custody of a Minor (No. 2), 392 Mass. 719, 726 
(1984). Before terminating visitation rights, in consideration of the due process 
concerns implicated in such a decision, a “judge must make specific findings 
demonstrating that parental visits will harm the child or the public welfare.” Id. 
The trial court made no such findings in this matter. (App. at 21). Termination of 
M. G.’s visitation rights without evidence or the required findings was a substan-
tial violation of her state and federal due process rights. 

M. G. has no other meaningful remedy available under the ordinary review proc-
ess. See Parents of Two Minors v. Bristol Div. of the Juv. Court Dep’t, 397 
Mass. 846, 849 (1986). The underlying adoption consent case is currently on 
appeal. While the appeal is pending, M. G. cannot visit her daughter. As a result, 
M. G. and the child will suffer the deterioration, and possible destruction, of the 
mother-daughter bond. Because M. G. has no other meaningful avenue of review 
of the trial court’s order, and because she will suffer irremediable harm and the 
loss of a substantive parental right, this Court has jurisdiction to review the trial 
court’s order pursuant to G.L. c. 211, § 3. 

Review of this matter by the full bench of this Court is also appropriate. The 
Judgment of the Single Justice is reviewable by the full bench only for abuse of 
discretion or error of law. See Brossard v. West Roxbury Div. of the Dist. Court 
Dep’t, 417 Mass. 183, 184 (1994). The Single Justice denied M. G.’s petition 
without comment. (App. at 6). Because the underlying order of the trial court 
terminating visitation was erroneous, the Single Justice necessarily erred as a 
matter of law in denying the requested relief. 

Procedural History 
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The trial court (Sanchez, J.) issued a decree dispensing with M. G.’s consent to 
the adoption of her daughter on June 26, 1998. (App. at 46). A stay of the decree 
was ordered by a Single Justice of the Appeals Court on June 30, 1998. (App. at 
65). 

M. G. filed a motion seeking visitation with her daughter on August 17, 1998 on 
the grounds that she had been denied visitation by DSS, without reason, for ap-
proximately five months. (App. at 68-101). After a hearing on August 27, 1998, 
the trial court denied the motion and terminated M. G.’s visitation rights. The 
trial court allowed no witnesses to testify and took no evidence at the hearing.3

On September 11, 1998, M. G. filed her petition to the Single Justice pursuant to 
G.L. c. 211, § 3. (App. at 50). The child filed a letter with the Single Justice 
Clerk supporting and adopting M. G.’s petition on September 22, 1998. (App. at 
40). The Single Justice heard oral argument on October 7, 1998, and denied the 
requested relief on October 13, 1998. (App. at 6). M. G. and the child filed 
timely notices of appeal on October 20, 1998. (App. at 3-4). 

Facts 

M.G. relies on the facts set forth in her Single Justice Petition and incorporates 
them fully herein. 

Discussion 

Issue 1: In the absence of findings that visits harm a child, does a parent 
maintain the right to visit her child following issuance of a decree dispens-
ing with consent to the child’s adoption? 

DSS has argued that the parental right to visitation is terminated by the issuance 
of a decree dispensing with consent. (App. at 17). Whether parents retain the 
right to visit with their children after issuance of a decree dispensing with con-
sent is an issue of first impression. This Court’s related decisions, as set forth 
below, suggest that, if there is no evidence that visits are harmful to the child, 
this right persists until lawfully terminated by the child’s adoption. The Single 
Justice therefore erred as a matter of law by failing to acknowledge this right 
and by failing to restore, or order an evidentiary hearing regarding, M. G.’s visi-
tation rights. 

                                                           
3 It accepted as offers of proof all attachments to the visitation motion and a DSS 
service plan promising M. G. visits if she complied with DSS services, which she 
did. (App. at 103-13, 166). 
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There is no concept of “termination of parental rights” in Massachusetts law. 
Under G.L. c. 210, § 3, a parent, if found unfit (inter alia), may lose the right to 
consent to the adoption of a child. Such a parent does not, until the adoption of 
the child, lose other parental rights. This Court recognized in Custody of a Mi-
nor, 377 Mass. 876 (1979), that custody and the right to consent to adoption 
were just two of many legal rights that attach to the parent-child relationship: 
“Even after a parent has been deprived of child custody under c. 119 [, § 26], the 
parent retains such residual rights as the right to visit, G.L. c. 119, § 35, to con-
sent to adoption, G.L. c. 210, §§ 2-3, and to determine the child’s religious af-
filiation, G.L. c. 119, § 33.”4 Id. at 884-85 n. 7. Thus, even after a parent has lost 
the right to custody and to consent to adoption, she retains the right to visit, at 
least until the child is adopted. 

The parental rights to custody and to consent to adoption are entitled to due pro-
cess protection. See, e.g., Santosky v. Kramer, 455 U.S. 745, 753 (1982). In 
Custody of a Minor (No. 2), 392 Mass. 719 (1984), this Court recognized that 
the right to visitation is likewise entitled to heightened protection: 

The termination of all visitation rights by a parent is a 
ruling of such significance to the parties that we con-
clude that the same standards which apply to perma-
nent custody decisions should apply to such a ruling. 
Thus, before terminating visitation rights, a judge 
must make specific findings demonstrating that pa-
rental visits will harm the child or the public welfare. 

Id. at 726. The protected right to visitation is separate and distinct from the right 
of custody and the right to consent, and persists even after those other rights are 
eliminated by a chapter 210 decree. 

The trial court has taken M. G.’s right to consent to her daughter’s adoption, and 
she has appealed. The decree has not, in and of itself, divested M. G. of her in-
dependent right of visitation. The Single Justice erred as a matter of law in fail-
ing to recognize that, absent a finding that visits would be harmful to the child, 
M. G.’s right to visitation persists despite the decree dispensing with her consent. 

Issue 2: Does a stay pending appeal issued by the Appeals Court in an adop-
tion consent case preserve the status quo, or does it only prevent the child 
from being adopted pending appeal? 

                                                           
4 Similarly, the right of a birth parent to devise, and of the child to inherit, property 
persists after a decree dispensing with consent. By statute, such rights are only 
cut off at the time of adoption. G.L. c. 210, § 7. 
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M. G. maintains that the stay issued by the Appeals Court (App. at 65) did not 
stay entry of the decree for any limited purpose, but preserved the status quo 
pending appeal generally. Insofar as the decree has been stayed, M. G.’s parental 
rights under G.L. c. 119 and c. 210 have not been terminated. These rights in-
clude the right to visitation, absent a showing a harm to the child, under G.L. c. 
119, § 35 and Custody of a Minor (No. 2), 392 Mass. 719 (1984). 

A stay pending appeal is intended to preserve the status quo prior to the trial 
judgment so that the losing party does not suffer irremediable harm pending 
appellate review of the judgment. Mass. R. App. P. 6. Maintaining the status quo 
is especially crucial when the appellate issues have constitutional implications, 
as they do in adoption consent cases. See Santosky v. Kramer, 455 U. S. 745, 
753 (1982). 

The status quo which requires preservation in an adoption consent case is the 
parent-child relationship. Lack of contact between a child and her mother during 
the appellate process inevitably leads to deterioration and destruction of the con-
stitutionally-protected familial bond. If M. G. and her daughter cannot have any 
contact during the pendency of M. G.’s appeal, the mother-daughter bond will 
erode. Due process demands that the State not be permitted to deprive a parent 
of her liberty interest in preserving family relationships during the course of 
appellate review of that deprivation. Accordingly, a stay pending appeal cannot 
serve merely to halt an adoption; it must place the parties in a position such that 
the status quo is maintained while issues on appeal are reviewed. 

Issue 3: Do a trial court’s findings of fact which support dispensing with 
parental consent to adoption per se justify the termination of visitation, 
even if those findings do not support a finding of harm to the child from 
visitation? 

The standard for dispensing with parental consent requires a finding of parental 
unfitness and a determination that the adoption plan serves the child’s best inter-
ests. G.L. c. 210, § 3(c). The court must consider thirteen factors in its determi-
nation of the child’s best interests, none of which pertains directly to visitation. 
The unfitness standard can be met without any finding that visits harm a child. 
Indeed, a parent and child may be closely bonded, and visits may be beneficial 
to the child, yet the parent may be unable to be an appropriate caretaker. 

Accordingly, a finding that the child’s best interests are served by dispensing 
with consent does not per se require a finding that the child will be harmed by 
visits from her parent. The standard set forth in Custody of a Minor (No. 2) -- 
“harm to the child from visits” -- is a separate factual inquiry, requiring evidence 
of the child’s interaction with the parent and her behavior and psychological 
reaction to visits. In this case, the trial court made no findings about mother-
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daughter interactions and refused to take evidence at the hearing on M. G.’s visi-
tation motion. His findings do not address the issue of harm to the child from 
visits; they do not justify terminating M. G.’s right to visit with her daughter. 

Issue 4: Can a court terminate visitation when the evidence shows that 
prior visits were appropriate, enjoyable for the child and in no way harm-
ful? 

The trial court based its decision to terminate visitation on its findings of fact 
from the underlying trial. (App. at 21). This was error, because the court’s find-
ings do not address harm to the child from visits and ignore powerful evidence 
(originating primarily from DSS) that the visits were appropriate and enjoyable 
for the child. (App. at 119-26). M. G. rests on the arguments set forth in her Sin-
gle Justice Petition (App. at 55-62) and incorporates them herein. 

Conclusion 

WHEREFORE, M. G. respectfully requests that this Court: 

(a) reverse the Judgments of the Single Justice and the trial court; 

(b) grant M. G. regular and frequent visitation with her daughter pending 
resolution of this appeal; or  

(c) remand this matter to the trial court for an evidentiary hearing on the is-
sue of whether visitation would be harmful to the child; and  

(d) grant M. G. such other relief as this Court deems just and proper under 
the circumstances. 

Dated: November 3, 1998 M. G. (Mother) 

 _____ 
Andrew L. Cohen (BBO# 557183) 
Committee for Public Counsel Svs. 
Children and Family Law Program 
470 Atlantic Avenue, Suite 700 
Boston, MA 02210 
(617) 988-8310 
 

Rule 2.21 Model Memo rev 3-2009 
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Chapter 13 

TRIAL PREPARATION 
AND CONDUCT* 

KAREN HENNESSEY, ESQ. 
Committee for Public Counsel Services, Boston 

ANDREW HOFFMAN, ESQ. 
Committee for Public Counsel Services, Boston 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

MARGARET WINCHESTER, ESQ. 
Committee for Public Counsel Services, Worcester 

Scope Note 
This chapter is devoted to the planning, preparation, and exe-
cution of trial strategy. The chapter begins by addressing a 
number of preliminary considerations, including deciding 
whether to go to trial, developing a theory of the case, and 
preparing for the pretrial conference. It then focuses on docu-
ment and witness preparation and conduct of the trial itself, in-
cluding opening and closing statements, stipulations, disposi-
tive motions, objections, and proposed findings of fact and rul-
ings of law. Please note that the name of the Department of So-
cial Services (DSS) was changed to the Department of Children 
and Families (DCF) in 2008. Both designations may appear in 
this chapter; they are interchangeable. 

                                                           
* Updated for the 2012 Supplement by Karen Hennessy, Esq. and Amy M. Karp, 
Esq. 
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§ 13.1 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

§ 13.1 INTRODUCTION 

Many stages of a care and protection case require a considerable amount of at-
tention, creativity, and competent representation by counsel. However, no stage 
of the case routinely demands a combination of top-quality, zealous, and organ-
ized advocacy quite like the trial. With proper preparation and execution, trial 
advocacy can be exhilarating for counsel and, more importantly, beneficial to the 
client. Without it, a trial can be a disaster for both counsel and the client. Even 
for seasoned litigators, a care and protection trial can be a challenging experience. 

One of the many unique and frustrating challenges of a care and protection trial 
is that the facts of the case are likely to evolve during the course of the proceed-
ing. Unlike a car accident, criminal case, or contested estate matter, in which the 
facts are largely static, the subject matter of a care and protection case—the fit-
ness of the parents and best interests of the child—is fluid and ever changing. A 
parent might stabilize with services, get arrested, relapse, separate from an abu-
sive boyfriend, or find housing. Children might get sick, run away, develop be-
havioral problems, or become attached to their foster parents. DSS might decrease 
visits, change a child’s placement, or make new demands on a parent. Counsel 
must be prepared to address each new development in the case as it arises. 

Another peculiar aspect of care and protection trials is the tendency of many 
courts to not assign consecutive trial days, which results in trials often proceed-
ing on a piecemeal basis over weeks or even months. Given the busy dockets of 
most juvenile courts, it is unusual to have an entire day devoted, uninterrupted, 
to a trial. Managing one’s own calendar, scheduling and preparing witnesses, 
and dealing with clients upset by delays can be difficult for counsel. It can also 
be challenging to summon the energy and motivation needed to try a case over 
multiple, disconnected trial dates. More recently, some courts have been making 
a greater effort to schedule consecutive trial dates. Counsel should request con-
secutive dates whenever possible. 

Despite court rules, standing orders, and a large body of case law, different 
courts across the state employ different practices in the conduct of trial. Even for 
seasoned litigators, simply trying a case in a court in which one has never previ-
ously practiced is likely to be an educational and, at times, daunting experience. 
Regardless of the court or local practices, effective trial advocacy in care and 
protection cases requires mastery of a wide variety of substantive legal areas, 
including parental fitness, evidence, procedure, privilege, and ethics, as well as 
mastery of more clinical or scientific subject matters, including medicine, psy-
chology, and education. Effective trial advocacy also requires that counsel not 
acquiesce to local practices that are inappropriate or wrong simply because doing 
so is the normal course of business in that court. 
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A trial can occur at a number of different procedural stages in a care and protec-
tion case, with any number of possible substantive outcomes, including perma-
nent custody to DSS, termination of parental rights, guardianship, or even dis-
missal of the case. Trial preparation and execution will depend on the procedural 
stage of the case and the substantive remedies sought by the parties. A trial in 
which DSS is seeking permanent custody of a child is likely to require a differ-
ent strategy than a trial in which DSS is seeking to terminate parental rights. 
Likewise, trial strategy may be markedly different where the relief sought by a 
parent or child is something other than reunification. For example, counsel may 
concede that the parent is unfit, but propose guardianship instead of termination 
 

 

(Text continues on p. 13–3.) 
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of parental rights, propose an alternative adoption plan to DSS’s plan, or propose 
postadoption visitation or sibling visitation. The trial tactics and strategies dis-
cussed in this chapter apply to trials in any of these contexts. 

Effective trial advocacy is impossible without proper preparation. Indeed, trial 
preparation could probably be the subject of its own chapter. However, the plan-
ning, preparation, and execution of trial strategy are inextricable; therefore, the-
se topics are discussed together. Counsel preparing for trial must also carefully 
review other chapters in this manual, including Chapter 14, The Adjudication 
and Disposition of Care and Protection and Termination of Parental Rights Pro-
ceedings; Chapter 8, Evidence in Care and Protection and Termination of Paren-
tal Rights Cases; Chapter 9, Privilege and Confidentiality; and Chapter 10, Ex-
perts. Although rare, counsel may occasionally find himself or herself trying a 
state intervention case in the Probate and Family Court. Much of the discussion 
in this chapter applies equally to those cases. For cases pending in the Probate 
and Family Court, counsel should also review Chapter 16, Child Welfare Pro-
ceedings in the Probate and Family Court, for further information about practice 
and procedure in that court. 

§ 13.2 DECIDING WHETHER TO GO TO TRIAL 

Settlement remains an option throughout the case, and counsel may often feel 
pressured to settle by DSS, the court, and other attorneys involved in the case, 
particularly when the parent’s position appears hopeless. Nonetheless, parents 
will often proceed with trial for many complex reasons, including an inability to 
appreciate the merits of the case, a desire to have their “day in court,” a belief 
that their children will feel abandoned by them if they do not “fight” for custody, 
and a fear they will be stigmatized by family or friends, among others. As such, 
it is imperative that the decision whether to proceed with trial ultimately rest 
with the client. 

Practice Note 
As mentioned above, sometimes a judge will encourage the parties 
to reach an agreement to avoid the need for a contested hearing or 
trial. Counsel should be aware that the Appeals Court has cautioned 
judges against this practice because of the risk that the judge will 
lose impartiality or create the appearance that the judge has decided 
the matter before hearing all the evidence. Adoption of Tia, 73 Mass. 
App. Ct. 115, 123 (2008), review denied, 453 Mass. 1101 (2009). See 
discussion below in § 13.7.5, Right to Hearing by an Impartial Judge. 
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It goes without saying that settlement should never be the result of counsel’s 
lack of trial preparation. Counsel who has fully explored all relevant facts, legal 
theories and arguments, sources of information, and competing interests is better 
able to assist the client in assessing the risks and benefits of trial versus settle-
ment. Additionally, counsel who is fully prepared for trial is likely to be in a 
better negotiating position and obtain a better settlement for the client if the case 
does settle. 

There are also times when it may be advantageous for the client to stipulate to 
certain issues. For example, when a parent has a weak case, a good strategy at 
trial may be to stipulate to a finding of parental unfitness and permanent custody 
to DSS to avoid the possibility of a judgment terminating parental rights. This 
provides the parent more time to work with services and provides both the par-
ent and the child the right to a review and redetermination hearing in six months. 
If the parent’s situation improves, the parent will be in a better position to seek 
reunification at that time. If not, DSS may seek termination of parental rights. 

In some cases, reunification is not a realistic option and the only dispute be-
tween the parties concerns disposition. For example, the parties may disagree on 
the appropriate adoptive placement, or one party may support a guardianship 
petition that DSS opposes, or a parent may want postadoption contact with the 
child. In such situations, it is often a good strategy to stipulate to parental unfit-
ness, or even termination of parental rights, in order to focus the litigation on the 
competing dispositional alternatives. For example, a parent who proposes a rela-
tive as an alternative adoptive placement to the one proposed by DSS, or a par-
ent who stipulates to termination with respect to one child but not another, may 
gain more credibility with the judge because the parent is demonstrating the ability 
to make reasonable decisions about the litigation. See Chapter 15, Settlement. 

§ 13.3 DEVELOPING A THEORY OF THE CASE 

Trial preparation begins the day counsel accepts an assignment on a case. From 
the outset, counsel must begin to develop the theory of the case. A “theory of the 
case” is defined in trial advocacy treatises as simply a party’s logical, persuasive 
story of “what really happened.” Thomas Mauet, Fundamentals of Trial Tech-
niques 507 (5th ed. 2000). It will incorporate the uncontested facts and the 
party’s version of the contested facts. It must accommodate the legal standards 
the court will employ in deciding the case and, at the same time, comport with 
common sense and real-life experience. 

Obviously, counsel cannot fully develop a theory of the case without having 
sufficient facts. And even after counsel begins to develop a theory, it might change 
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depending on new facts. With each piece of newly acquired information, counsel 
must consider whether the evidence supports or undermines the theory of the 
case and whether the theory must be modified to accommodate the new facts. In 
addition, depending on how the facts develop over time, counsel may need to 
abandon an earlier theory that no longer makes sense in favor of a new one that 
better fits the current facts. 

The theory of the case will serve as the foundation and guiding principle for all 
of counsel’s work throughout discovery, trial preparation, negotiation, and trial. 
Decisions as to which witnesses to call, what documents to introduce, what 
questions to ask on direct and cross-examination, what objections to raise, and 
what legal arguments to advance all must be made based on how they further 
counsel’s theory of the case or discredit the opponent’s theory. See CAFL Perf. 
Std. 6.1. 

Although the facts of each case are different, certain theories tend to arise with 
some regularity. For parties opposing DSS’s petition, theories typically include 
the following: 

• The parent did not do what DSS alleges he or she did (e.g., the in-
jury was accidental; someone else was responsible for the abuse 
or neglect). 

• The parent had problems in the past, but the parent has improved 
his or her situation and is now fit (e.g., the parent has maintained 
sobriety, found housing, or separated from an abusive partner). 

• There is no “nexus” between the behavior or condition com-
plained of and the parent’s ability to care for the child (e.g., the 
mother has a mental illness or abuses substances, but this does not 
interfere with her parenting). 

• The parent’s condition or behavior impacts his or her parenting, 
but it does not amount to “grievous shortcomings” as required by 
law (e.g., the parent can provide “minimally adequate parenting” 
despite problems with alcohol). 

• Even if the parent is found unfit, it is not in the child’s best inter-
ests to terminate parental rights (e.g., DSS’s goal is not adoption 
and the child has a close relationship with the parent). 

• Even if parental rights are to be terminated, the parent’s or child’s 
proposed adoptive placement better serves the child’s best inter-
ests than the plan proposed by DSS. 
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• The child’s best interests will be served by having some type of 
contact with the parents even after termination and adoption. 

There is no prohibition against arguing alternative theories. In fact, in any given 
case, there may be multiple issues at stake and various avenues of relief avail-
able. Counsel must be prepared to advance the client’s position relative to all 
issues and aspects of the case. 

If counsel represents a child who supports DSS’s petition, counsel’s theory may 
be the opposite of one or more of the theories described above or the child may 
have his or her own unique theory of the case to present to the court. For exam-
ple, in a case involving a substance-abusing parent, counsel’s theory may be that 
the mother’s efforts to maintain her sobriety are too brief in light of her long 
history of substance abuse and that the child’s best interests would be served by 
termination and adoption. 

In order to develop a theory of the case and, conversely, to anticipate the oppo-
nent’s theory, it is imperative that counsel thoroughly investigate the case to obtain 
all the pertinent facts. Counsel must then determine which facts can be established 
by admissible evidence. For example, DSS may allege that a parent sexually 
abused a child; however, it may be quite difficult, if not impossible, for DSS to 
produce competent, admissible evidence to support the allegation. 

Once counsel has identified the admissible evidence in the case, counsel must 
then analyze the evidence in light of the legal standards the judge will apply. 
(Those standards are discussed in detail in Chapter 14, The Adjudication and 
Disposition of Care and Protection and Termination of Parental Rights Proceed-
ings.) For example, is there evidence of a nexus between the parent’s mental 
illness or substance abuse and harm to the child? Is there evidence of a bond 
between the child and his or her foster parents and, if so, is there evidence that 
the child’s birth parent would be incapable of meeting the child’s needs upon 
separation from the foster parent? Is there evidence that the child would benefit 
from postadoption contact with the child’s parents or siblings? It is only after 
counsel has applied the legal standards to the evidence in the case (which may 
change over time) that counsel can develop a coherent theory of the client’s case 
and a strategy for discrediting the opponent’s theory. See Exhibit 13A, Prelimi-
nary Outline for Developing a Theory of the Case, included at the end of this 
chapter. 

§ 13.4 THE PRETRIAL CONFERENCE 

The pretrial conference can be a prime opportunity to decide some of the impor-
tant procedural and substantive aspects of the trial. However, pretrial conferences 
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are handled differently by different courts. In some courts, the pretrial confer-
ence is a relatively formal hearing that forces the parties to focus the issues for 
trial and begin their trial preparation in earnest. In other courts, the pretrial con-
ference is largely a perfunctory appearance with little being accomplished. The 
Juvenile Court Rules govern pretrial conferences; counsel must be familiar with 
the formal requirements of these rules even though compliance with them will 
vary from court to court and judge to judge. Attorneys should also be familiar 
with the local practices of the courts in which they practice and the judges before 
whom they appear. 

Rule 11 of the Rules of Juvenile Court (Juv. Ct. Rule 11) requires that the Juve-
nile Court hold a pretrial conference within 120 days of the filing of the petition, 
except that the conference must occur after the date on which the court investi-
gator’s report is due. Courts do not always comply with this time frame. Four 
months from filing is often too early in the case for counsel to reasonably deter-
mine whether the case is likely to proceed to trial, and if so, what witnesses and 
exhibits counsel will seek to introduce into evidence. When pretrial conferences 
are held prematurely, they tend to be little more than status reports, with the set-
ting of a trial date that is at best tentative, leaving counsel and the parties to “wait 
and see” which direction the case will take over the ensuing weeks or months. If it 
subsequently becomes clear that the case is not going to settle short of a con-
tested trial on the merits, a second pretrial conference may need to be held dur-
ing which there is a more earnest effort by all counsel to exchange information, 
identify discovery disputes, and focus the issues for trial. 

For this reason, some courts will, at the outset of the case, schedule two or more 
pretrial conferences and a tentative trial date. For example, in Hampden County, 
the Juvenile Court routinely conducts pretrial “A” and pretrial “B” proceedings. 
The pretrial A is a mechanism to determine whether all essential procedural and 
administrative issues have been addressed, such as proper service of the petition 
on the parents, identification of the child or children by the court, and the filing of 
birth certificates. If the case appears to be on the trial track, then the case proceeds 
to a pretrial B as scheduled. See Exhibit 13C, Sample Pretrial Conference 
Memorandum (I). 

Juvenile Court Rule 11 requires the parties to file a joint pretrial memorandum, 
unless the chief justice has waived the requirement for a particular division. If 
waived, the parties must each file their own pretrial memorandum. Few courts 
require the parties to file a joint memorandum. 

Whether filed jointly or individually, the pretrial memorandum must include: 

• the identification of the specific contested issues to be litigated 
(not a restatement of the statutory language); 
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• a stipulation of all uncontested facts and issues;  

• the relief sought, including whether any party is seeking termination 
of parental rights; 

• certification that discovery has been completed, and if not, a list 
of pending discovery and the date by which it will be completed;  

• a list of potential witnesses to be called and exhibits to be offered; 

• the identification of any expert witnesses, the issues to which the 
expert is expected to testify, and a copy of his or her curriculum 
vitae; 

• objections to exhibits intended to be offered; and 

• the estimated time required for trial. 

Juv. Ct. R. 11. In addition, where applicable, the memorandum should include: 

• whether a writ of habeas corpus is needed; 

• whether an interpreter is needed; 

• a statement that the possibility of settlement has been discussed; 

• a statement regarding consolidation or interdepartmental assignment; 

• a statement that counsel has discussed mediation with his or her 
client; and 

• a statement by DSS whether the Indian Child Welfare act may 
apply. 

Juv. Ct. R. 11. 

All parties must attend the pretrial conference, except that counsel for the child 
may appear without his or her client. Juv. Ct. R. 11. 

One of the primary issues to address at the pretrial conference, well in advance of 
trial, is outstanding discovery. Once trial begins, it is likely to be too late to resolve 
outstanding discovery disputes to the client’s advantage. At trial, counsel can and 
should preserve objections regarding DSS’s or another party’s noncompliance with 
discovery orders. However, counsel should not rely on this approach as a strategy. 
Failure to address discovery disputes in a timely manner can compromise the cli-
ent’s case. As such, the pretrial conference should be used for this purpose. 
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Practice Note 
Prior to January 2007, the Juvenile Court Rules required that any 
motions in limine regarding the court investigator’s report must be 
heard no later than the pretrial conference. See Juv. Ct. R. 7 (re-
pealed January 1, 2007). Although the new rules contain no such 
deadline, some courts may still adhere to this practice. Counsel 
should become familiar with the practice of individual courts and 
judges to ensure that the client’s right to object to the report is not 
inadvertently lost. 

A number of other procedural considerations (discussed below) are also best 
addressed at the pretrial conference. These include, but are not limited to, issues 
of notice, standing, and special technological needs or requests for the presenta-
tion of testimony (i.e., the need for an interpreter or stenographer or a habeas to 
ensure an incarcerated parent’s presence at trial). Some courts use the pretrial 
conference as a deadline for establishing paternity when that is an issue in the 
case. While some procedural issues can be raised on an ad hoc basis at trial, 
most must be brought to the court’s attention before the start of trial. Counsel 
must be familiar with the manner in which these procedural matters are handled 
in the local courts in which counsel practices to guard against the inadvertent 
waiver of the client’s rights. 

Another issue that may arise at the pretrial conference is the adequacy of ser-
vices provided to the family by DSS. In Adoption of Gregory, the Supreme Judi-
cial Court held that the Americans with Disabilities Act (ADA) cannot be raised 
as a defense at a termination of parental rights trial. Adoption of Gregory, 434 
Mass. 117, 124–26 (2001). Instead, ADA claims that DSS failed to accommo-
date a parent’s disability must be raised well in advance of trial so that corrective 
action by DSS can be taken. Adoption of Gregory, 434 Mass. at 124–26. The 
court suggested that the pretrial conference was an “excellent forum” for ad-
dressing this type of issue. Adoption of Gregory, 434 Mass. at 125. Disputes 
regarding services and visitation for both disabled and nondisabled clients can 
also be raised prior to trial by filing abuse of discretion motions. See Chapter 7, 
Services, Placement and Visitation. 

§ 13.5 STANDING 

Generally, the parties to a care and protection case include the children, DCF, 
and the parents. The extent to which other interested persons may have standing 
to participate in the trial can be a complex issue. Any arguments for or against 
allowing others to participate in the proceedings must be made well in advance 
of trial by way of motions to strike appearances, motions to intervene, motions 
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to recognize party status, and similar pretrial motions. All such motions must be 
accompanied by an affidavit signed by the person with personal knowledge of 
the facts relied upon. Juv. Ct. R. 5. When considering whether or not to exclude 
a person from participating in the care and protection case, the judge should 
“factor into the analysis the potential impact of such exclusion, if erroneous, 
upon the finality of the proceeding.” Guardianship of Phelan, 76 Mass. App. Ct. 
742, 749 n.16 (2010). 

§ 13.5.1 Parents 

Unless a parent’s rights have been terminated, the parent has standing in a care 
and protection proceeding. Parents include the child’s birth parents, or if the 
child has been adopted, the child’s adoptive parents. The statute does not distin-
guish between custodial and noncustodial parents. See G.L. c. 119, § 24. Thus, a 
parent who does not have custody of his or her child at the time the care and 
protection petition is filed (whether through divorce or other custody proceed-
ing) is nonetheless a full party to the case. Similarly, when a care and protection 
case is filed to remove custody from a court-appointed guardian, the parents are 
parties to the case as long as parental rights have not been terminated. However, 
as discussed below, if a parent abandons the proceeding, the court may strike the 
appearance of that parent’s court-appointed counsel, if one has been appointed. 
See Care and Protection of Marina, 424 Mass. 1003 (1997); compare Adoption 
of Imelda, 72 Mass. App. Ct. 354, 366, review denied, 452 Mass. 1105 (2008). 

The treatment of putative fathers varies among the juvenile courts. Some courts 
recognize the standing of whomever DSS has named as the child’s father in the 
petition, subject to later proceedings to establish paternity. Other courts take the 
position that a putative father lacks standing until paternity has been adjudicated. 
On occasion, a man who is not the child’s biological father may nevertheless be 
the child’s “legal” father, and thus have standing in the care and protection case. 
Typically, this occurs if the mother was married to the man when the child was 
born. See G.L. c. 209C, § 6. Some juvenile courts set the pretrial conference date 
as the deadline for a putative father to establish paternity. For a detailed discus-
sion about paternity and the standing of putative fathers, see Chapter 19, Collateral 
Family Law Proceedings in the Juvenile Court and the Probate and Family Court. 

§ 13.5.2 Children 

The child who is the subject of a care and protection petition has standing as a 
party in the case for as long as he or she remains on the petition. See Care and 
Protection of Sophie, 449 Mass. 100, 105–06 (2007). Once the care and protection 
case is dismissed or the child is adopted, the child is no longer a party to the case. 
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§ 13.5.3 Guardians 

If a care and protection case is filed to remove custody of a child from a person 
who is appointed by a court as the child’s legal guardian, the guardian is a party 
to the case and is appointed counsel. See G.L. c. 119, §§ 24, 29. Moreover, a 
transfer of the child’s custody to DCF or another person pursuant to a care and 
protection proceeding does not by itself terminate or vacate a permanent guardi-
anship. A separate petition to vacate the guardianship must be filed in the court 
that granted the guardianship. See G.L. c. 190B, § 5-212. For a detailed discus-
sion about guardianships, see Chapter 19, Collateral Family Law Proceedings in 
the Juvenile Court and the Probate and Family Court. 

§ 13.5.4 Child’s Caretaker 

A foster parent, preadoptive parent, or relative caring for the child is entitled to 
notice of and an opportunity to be heard at any hearing under G.L. c. 119, § 26. 
See G.L. c. 119, § 29D. However, this does not make the child’s caretaker a party 
to the proceeding. G.L. c. 119, § 29D. The statute provides that DSS, not the 
court, is required to provide notice, G.L. c. 119, § 29D, however, the trial may 
proceed even if notice was not given. Therefore, if counsel wishes to have the 
child’s caretaker testify, counsel should issue a subpoena to ensure the witness’s 
attendance at the hearing. The testimony provided by the caretaker must com-
port with all applicable rules of evidence. See Adoption of Sherry, 435 Mass. 
331, 337–38 (2001). If no party wishes to examine the child’s caretaker, but the 
caretaker wishes to be heard, it is not clear how the court should take testimony 
from the witness. Adoption of Sherry, 435 Mass. at 338 n.6. 

§ 13.5.5 Third-Party Interveners 

Any person not a party to the proceeding may move to formally intervene in the 
case. See Care and Protection of Zelda, 26 Mass. App. Ct. 869, 871–74 (1989). 
This may include stepparents, grandparents, foster or preadoptive parents, adult 
siblings, and other relatives of the child. While the Massachusetts Rules of Civil 
Procedure do not strictly apply in care and protection proceedings, the appellate 
courts have held that the rules may nonetheless be used as a “cogent standard.” 
Care and Protection of Zelda, 26 Mass. App. Ct. at 871. Thus, Mass. R. 
Civ. P. 24 is frequently utilized by the Juvenile Court to assist in determining 
whether to grant a nonparty’s request to intervene in a care and protection case. 
Care and Protection of Zelda, 26 Mass. App. Ct. at 871–74. 

The Juvenile Court is vested with considerable discretion in ruling upon motions 
to intervene, but this authority is exercised with great caution. See Care and 
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Protection of Two Minors, 12 Mass. App. Ct. 867, 869 (1981). Indeed, courts are 
often reluctant to allow intervention in child welfare cases. Care and Protection 
of Zelda, 26 Mass. App. Ct. 869, 871–74 (1989). Factors the judge should consider 
include the following: 

• whether intervention will complicate the proceeding, increase ex-
pense, or engender delay; 

• whether the applicant’s interests are adequately represented by 
another party; and 

• whether any of the parties intend to call the applicant as a witness. 

See Care and Protection of Zelda, 26 Mass. App. Ct. at 872–74. In 1999, the 
legislature amended Chapter 119 to give the child’s caretaker a right to be heard 
at the trial. 1999 Mass. Acts c. 3, § 12, adding G.L. c. 119, § 29D. Consequently, 
the courts may now be less likely to grant a caretaker’s motion to intervene. 

Even if the Juvenile Court grants a motion to intervene, this does not mean the 
person will be allowed to participate fully as a party throughout the trial. The 
court has discretion to allow intervention for a limited purpose or to permit the 
person to participate in only a portion of the proceeding. See Care and Protec-
tion of Zelda, 26 Mass. App. Ct. 869, 874 (1989). For example, a relative who 
acted as the child’s de facto parent in the past might be permitted to intervene 
for the limited purpose of seeking a visitation order. See Youmans v. Ramos, 429 
Mass. 774, 783–85 (1999). Similarly, a prospective adoptive parent might be 
permitted to participate in the dispositional portions of the trial, but be excluded 
from the courtroom during testimony relative to the parent’s fitness. 

Practice Note 
The court’s discretion to rule on motions to intervene is limited in 
one important respect. As discussed below, federal law grants In-
dian tribes an absolute right to intervene in these cases when the 
child is a member of (or is eligible for membership in) a federally 
recognized tribe.  

A third party also may file a petition in the Juvenile Court to be appointed the 
child’s permanent guardian. G.L. c. 190B, § 5-201. While this does not make the 
prospective guardian a formal party to the care and protection case, the matters 
generally should be heard together. Guardianship of Phelan, 76 Mass. App. Ct. 
742, 749 n.16 (2010). In Guardianship of Phelan, the Appeals Court noted that 
hearing the two matters together “would seem especially appropriate where the 
person seeking guardianship was excluded from the care and protection proceed-
ing on what might be viewed as technical grounds.” 76 Mass. App. Ct. at 749 n.16. 
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§ 13.5.6 Siblings 

Siblings in a care and protection case have limited standing to pursue visitation 
with other siblings pursuant to G.L. c. 119, § 26B(b). The statute directs the 
court, where reasonable, practical, and in the children’s best interests, to ensure 
that siblings separated by foster care or adoption have visitation with each other. 
G.L. c. 119, § 26B(b). Sibling visitation can be requested by the child or parent 
and ordered by the court at any time in the proceeding, even subsequent to the 
child’s adoption. However, siblings do not have a legally cognizable interest or 
standing to challenge the termination of parental rights involving another sibling. 
See Adoption of Pierce, 58 Mass. App. Ct. 342, 346 (2003). For a further discus-
sion about sibling visitation, see Chapter 7, Services, Placement and Visitation. 

§ 13.5.7 Grandparents 

General Laws c. 119, § 26B(a) also provides that when a child is placed in foster 
care, the child’s grandparents have standing to seek “reasonable visitation” with 
the child. For a further discussion about grandparent visitation, see Chapter 7, Ser-
vices, Placement and Visitation. 

§ 13.5.8 Indian Tribes 

The federal Indian Child Welfare Act (ICWA) applies in any care and protection 
proceeding where the subject child is a member of, or is eligible for membership 
in, a federally recognized tribe. 25 U.S.C. § 1903(4). In ICWA cases, the peti-
tioner (usually DSS) must provide written notice of the care and protection pro-
ceeding to the child’s tribe upon commencement of the action, including notice 
of the tribe’s right to intervene. If DSS learns that a child is or may be a member 
of a federally recognized tribe after the commencement of the proceeding, DSS 
must provide notice to the tribe immediately upon receipt of this information. 25 
U.S.C. § 1912(a). The tribe has an absolute right to intervene in the proceeding, 
25 U.S.C. § 1911(c), and no hearing may be held until at least ten days after re-
ceipt of notice by the tribe. 25 U.S.C. § 1912(a). For a further discussion of ICWA, 
see Appendix A, Child Welfare Proceedings Under the Indian Child Welfare Act. 

§ 13.6 PROCEDURAL DUE PROCESS 

Important due process protections apply to children and parents in care and pro-
tection and termination of parental rights cases. Central to these protections are 
the right to notice of the proceeding and the right to be heard in a meaningful 
time and manner. Care and Protection of Manuel, 428 Mass. 527, 535 (1998); 
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Dep’t of Pub. Welfare v. J.K.B., 379 Mass. 1, 3–4 (1979). In addition, due proc-
ess requires that parents “have the opportunity effectively to rebut adverse alle-
gations concerning [their] child-rearing capabilities.” Adoption of Don, 435 
Mass. 158, 169 (2001) (quoting Adoption of Mary, 414 Mass. 705, 710 (1992)); 
Adoption of Parker, 77 Mass. App. Ct. 619, 622-23 (2010); Care and Protection 
of Ian, 46 Mass. App. Ct. 615, 619 (1999). 

However, parents and children are not entitled to the “full panoply of constitu-
tional rights afforded criminal defendants.” Adoption of Don, 435 Mass. 158, 
169 (2001). For example, the Supreme Judicial Court has held that the constitu-
tional right to confront witnesses does not apply in state intervention cases. 
Adoption of Don, 435 Mass. at 169. Similarly, the exclusionary rule, which in 
criminal cases precludes the admission of illegally obtained evidence, does not 
apply. Petition of the Dep’t of Soc. Servs. to Dispense with Consent to Adoption, 
384 Mass. 707, 710–11 (1981). Additionally, the doctrine of double jeopardy 
does not apply in care and protection cases. Custody of a Minor, 375 Mass. 733, 
746 (1978). Counsel must be familiar with the governing constitutional case law 
and be prepared to protect the client’s due process rights throughout the trial. 

§ 13.6.1 Notice 

Due process requires that parents be given proper notice of the proceedings. 
Adoption of Holly, 432 Mass. 680, 685–86 (2000); Adoption of Hugh, 35 
Mass. App. Ct. 346, 347–50 (1993). The notice must be “‘reasonably calculated, 
under all the circumstances, to apprise [him] of the pendency of the action and 
afford [him] an opportunity to present [his] objections.’” Adoption of Holly, 432 
Mass. at 686 (quoting Adoption of Hugh, 35 Mass. App. Ct. at 350). Notice may 
become an issue if a parent’s whereabouts are unknown. The Appeals Court, in 
2011, found that an incarcerated parent who had not received proper notice of a 
termination of parental rights trial was deprived of his due process right to a 
meaningful opportunity to rebut the adverse evidence against him even though 
his lawyer had participated in the trial. Adoption of Jacqui, 80 Mass. App. Ct. 
713 (2011). Particularly for child’s counsel, it is imperative that any issues with 
notice be resolved before trial to avoid a parent later appearing and contesting the 
judgment. For further discussion of notice, see Chapter 3, Initiation of Care and 
Protection Proceedings. 

Parents and children are also entitled to actual notice of the nature and scope of 
the hearing. Care and Protection of Orazio, 68 Mass. App. Ct. 213, 220–21 
(2007). For example, if the parties appear in court expecting to participate in a 
permanency hearing, or a seventy-two-hour hearing, and instead the judge de-
cides to hold a trial on the merits, due process is violated. Care and Protection of 
Orazio, 68 Mass. App. Ct. at 220–21. Similarly, due process is violated if the 
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parent is given notice of a pretrial hearing, and instead the judge decides to hold a 
trial on the merits on that day. Adoption of Zev, 73 Mass. App. Ct. 905, 906 (2009). 

§ 13.6.2 Right to Counsel 

Indigent parents have a constitutional right to court-appointed counsel in termi-
nation of parental rights proceedings. See Adoption of Rory, 80 Mass. App. Ct. 
454, 459 (2011) (citing Department of Public Welfare v. J.K.B., 379 Mass. 1, 4 
(1979)). However, the right to counsel is not absolute. Adoption of Olivia, 53 
Mass. App. Ct. 670, 674 (2002) (citing Custody of Two Minors, 396 Mass. 610, 
617 (1986)). If a parent fails to participate in the case, the court can find that the 
parent has abandoned the proceedings and may strike counsel’s appointment. 
Care and Protection of Marina, 424 Mass. 1003, 1003 (1997). For example, in 
Care and Protection of Marina, the parent participated in the initial stage of the 
care and protection case, but did not participate in any of the numerous later 
sessions, including the proceedings to terminate his parental rights. He also 
failed to communicate with either the Department or his lawyer during that time. 
The Supreme Judicial Court held the parent’s conduct constituted an “absolute 
abandonment” of the proceeding and affirmed the order striking counsel’s ap-
pointment. Care and Protection of Marina, 424 Mass. at 1003.  

In contrast, in Adoption of Rory, the Appeals Court reversed an order striking 
counsel, holding that the parent had not “absolutely abandoned” the proceed-
ings. Adoption of Rory, 80 Mass. App. Ct. 454, 458-59 (2011). In Rory, the par-
ent did not appear at the trial to terminate his parental rights. However, he was 
present at numerous earlier court dates, including one that took place only ten 
weeks before trial. He had communicated regularly with his attorney before the 
trial and had instructed his attorney on how to proceed via text messaging the 
day before the trial. Adoption of Rory, 80 Mass. App. Ct. at 458-59. The Appeals 
Court held that the parent’s due process rights were violated because he was not 
represented by counsel at the trial and therefore the order terminating the parent’s 
rights was void. Adoption of Rory, 80 Mass. App. Ct. at 459.  

Even in cases where the court properly strikes counsel during the course of the 
proceeding, if the parent (before termination of his or her rights) appears and 
wishes to participate, counsel should be reappointed. Adoption of Imelda, 72 
Mass. App. Ct. 354, 366-67 (2008). 

It is unclear what level and manner of participation is required of parents in or-
der to retain their right to counsel. Accordingly, counsel should always advise 
clients at the initiation of proceedings that failure to attend court dates or to 
maintain contact could result in the unintentional waiver of the right to counsel. 
Additionally, counsel must be very cautious in making any representations to the 
court regarding the manner and/or frequency of client communications. 
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Practice Note 
Often when a parent fails to appear for a court date, his or her attor-
ney is pressured to answer questions regarding the client’s where-
abouts as well as whether or not the client has communicated a po-
sition to the attorney. This presents a significant ethical and strategic 
dilemma in cases in which client contact is inconsistent. In each 
such case, the attorney should review Mass. R. Prof. C. 1.6(a) re-
garding confidentiality of information relating to the representation of 
a client as well as case law, and weigh ethical obligations and the 
potential impact on the litigation before answering. 

§ 13.6.3 Right to Be Present 

A parent’s right to be heard in a meaningful manner includes the right to be pre-
sent at trial. Adoption of William, 38 Mass. App. Ct. 661, 666 (1995). However, 
like the right to counsel, this right is not absolute and may be limited in certain 
circumstances. For example, in Adoption of William, the Appeals Court held that 
the father’s due process rights were not violated by his exclusion from the court-
room during a social worker’s testimony that related only to the mother’s unfit-
ness. Adoption of William, 38 Mass. App. Ct. at 666–67. 

In addition, an incarcerated parent does not have an absolute right to be present 
at trial. Adoption of Edmund, 50 Mass. App. Ct. 526, 529 (2000); compare 
Adoption of Jacqui, 80 Mass. App. Ct. 713 (2011). If the parent is incarcerated 
in a Massachusetts facility, counsel must file a motion, or request that a habeas 
issue along with a supporting affidavit, to ensure the client is brought to court. 
See Juv. Ct. R. 5. However, if a parent is incarcerated outside of the Common-
wealth’s jurisdiction and cannot be brought to court, upon the request of counsel, 
the court must devise an alternate method for ensuring the parent’s participation. 
Adoption of Edmund, 50 Mass. App. Ct. at 529–30. This may include video or 
telephone conferencing, documentary submissions, or deposition testimony. 
Adoption of Whitney, 53 Mass. App. Ct. 832, 836 (2002). In certain circum-
stances, such as when an incarcerated parent is to be released soon, counsel 
should consider filing a motion to continue the trial until the parent’s release. 
For a further discussion of these and other special considerations in the representa-
tion of incarcerated clients, see Chapter 22, Special Considerations in Represent-
ing Parents. 

Practice Note 
Counsel representing incarcerated parents should always request a 
habeas to ensure the client’s presence for each court date. 

13–16 2nd Supplement 2012 



TRIAL PREPARATION AND CONDUCT § 13.6 

Under the Servicemembers Civil Relief Act, a servicemember may request a 
stay of the proceedings if he or she is unable to participate due to military ser-
vice. 50 U.S.C. App. §§ 521–522. For more information about the SCRA, see 
http://www.abanet.org/legalservices/lamp.  

Some children, particularly if they are older, will want to attend part or all of the 
trial not as a witness, but to observe the proceedings. Sometimes a child client 
will want to address the judge and testify as a witness. In either case, counsel 
should request that the custodian bring the child to court and if necessary, file a 
motion to compel the custodian to produce the child for trial. See CAFL Perf. 
Stds. 2.1, 6.1. Generally, however, children do not attend trial and their partici-
pation is almost always through their attorney unless they are called to testify. 

If the child wishes to be present in court for the trial and another party or the 
court objects, child’s counsel must be prepared to argue that the child’s exclu-
sion from the courtroom violates his or her due process right to be heard in a 
meaningful manner. Cf. Care and Protection of Manuel, 428 Mass. 527, 535 
(1998). Child’s counsel may also argue that he or she cannot provide effective 
assistance unless his or her client is available at trial to consult with concerning 
the evidence and strategy considerations. Cf. Adoption of Roni, 56 Mass. App. 
Ct. 52, 57 (2002) (raising issue of importance of parent’s physical presence in 
court to assist counsel during trial).  

Practice Note 
When DSS opposes a child’s testifying, it often argues reflexively that 
the experience will be traumatic for the child, regardless of the cir-
cumstances or the child’s characteristics, and without any supporting 
expert testimony. While testifying in court can be a frightening ex-
perience for a child, counsel for the child who wishes to testify or for 
another party who wishes to have the child testify should be pre-
pared to challenge an unqualified, unsupported assertion that testify-
ing is per se harmful to the child. In some cases, a colorable argu-
ment might be advanced that testifying is actually clinically beneficial 
to the child. In other cases, an argument could be made that, be-
cause of the child’s particular psychological makeup, it is not antici-
pated that testifying will be a traumatic experience. See, e.g., Jean 
Montoya, “Lessons from Akiki and Michaels on Shielding Child Wit-
nesses,” 1 Psychol., Pub. Pol’y, & L. 340 (1995). In addition, the 
court may approve alternative arrangements for taking the child’s 
testimony to alleviate the potential for harm to the child (discussed in 
§ 13.9.6(d), Children’s Testimony, below). 
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§ 13.6.4 Right to Confront Witnesses 

Although parents have the right to rebut adverse allegations concerning parental 
fitness, there is no right to face-to-face confrontation of witnesses, particularly 
child witnesses. Article 12 of the Declaration of Rights of the Massachusetts 
Constitution, which guarantees that “[e]very subject shall have a right . . . to 
meet the witnesses against him face to face,” does not apply in termination of 
parental rights cases. Adoption of Don, 435 Mass. 158, 169 (2001). In Adoption 
of Don, the Supreme Judicial Court held that the parents’ due process rights 
were satisfied where they were allowed to remain in the courtroom while the 
child testified, although the parents were not in the direct line of sight of the 
child. Adoption of Don, 435 Mass. at 169 n.16. The seating arrangements were 
configured by the judge to reduce trauma to the child. Adoption of Don, 435 
Mass. at 167. In approving the arrangement, the Supreme Judicial Court rea-
soned that the parents had an opportunity to cross-examine the child and to pre-
sent witnesses and other evidence of their own. Adoption of Don, 435 Mass. at 
169. “[W]here absolutely necessary,” the judge may even exclude the parents 
from the courtroom entirely during the child’s testimony. Adoption of Roni, 56 
Mass. App. Ct. 52, 57 (2002). For a further discussion of alternate methods for 
taking the child’s testimony, see § 13.9.6(d), Children’s Testimony, below. 

§ 13.6.5 Compulsory Process 

There is no Massachusetts case law that expressly addresses the application in 
state intervention cases of the constitutional right afforded criminal defendants 
to compel the attendance of witnesses. However, in the one case to touch on this 
issue, the Supreme Judicial Court held that a trial judge acted permissibly in 
allowing a motion to quash the father’s subpoena for the child to appear as a 
witness. Adoption of Peggy, 436 Mass. 690, 703 n.15 (2002). The Supreme Ju-
dicial Court noted that, under G.L. c. 119, § 21 (now Section 21A), the trial 
judge has discretion to determine whether the child is competent and willing to 
testify. Adoption of Peggy, 436 Mass. at 703 n.15. The Supreme Judicial Court 
refused to reverse the trial judge’s finding that the child’s testimony was not 
sufficiently probative to outweigh the likelihood of trauma to the child from 
testifying. Adoption of Peggy, 436 Mass. at 703 n.15. 

If parent’s counsel wishes to call the child to testify and another party resists, 
counsel should argue that the parent cannot effectively rebut the allegations 
against him or her without the child’s testimony, and thus, due process requires 
that the child be required to testify. Two important considerations for the court 
will be whether there is information that the child is uniquely positioned to pro-
vide, such as an eyewitness account of a disputed event, and whether that infor-
mation is available through some source other than the child, as is often the case. 
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The judge will also weigh the probative value of the child’s testimony against 
the potential harm to the child from testifying. The judge has broad discretion to 
order accommodations for the child’s testimony in order to minimize potential 
trauma (see further discussion in § 13.9.6(d), Children’s Testimony, below). See 
Exhibit 13D, Parent’s Motion to Compel Subject Child’s Attendance, and Ex-
hibit 13E, Opposition to Motion to Compel Child’s Attendance. 

Practice Note 
If the court denies counsel’s motion to call the child as a witness, 
counsel should consider whether there are valid grounds for moving 
to exclude hearsay statements of the child that counsel anticipates 
will be offered in evidence through documents or other witnesses. 
For example, hearsay statements contained in a court investigator’s 
reports are not admissible unless the source of the statements is 
available to testify. See Chapter 8, Evidence in Care and Protection 
and Termination of Parental Rights Cases, for a detailed discussion 
of hearsay. 

§ 13.6.6 Offers of Proof and Paper Trials 

In Adoption of Parker, 77 Mass. App. Ct. 619, 620-21 (2010), counsel for the 
parties agreed that the judge could hear the termination trial solely on documents 
and offers of proof from counsel with no oral testimony. On appeal, the court 
held that the procedure of taking evidence through offers of proof by counsel, 
rather than testimonial evidence, violated the mother’s due process rights, fun-
damental fairness, and the opportunity to be heard in a meaningful manner. 
Adoption of Parker, 77 Mass. App. Ct. at 623. The Appeals Court commented 
that, in order to resolve disputed facts, the judge has to determine witness credi-
bility. Adoption of Parker, 77 Mass. App. Ct. at 623. The court stated that taking 
live testimony that allows the judge to observe the witness “aids immeasurably 
in this process.” Adoption of Parker, 77 Mass. App. Ct. at 623. (citation omit-
ted). The court concluded that “considerations of due process and fundamental 
fairness required that the judge make findings based on her personal assessment 
of the credibility of the witnesses.” Adoption of Parker, 77 Mass. App. Ct. at 
623. The Appeals Court distinguished this case from cases where the parties 
agreed to submit joint stipulations regarding uncontested facts. Adoption of 
Parker, 77 Mass. App. Ct. at 622. The court explicitly stated that the procedure 
was “unique,” and that the mother’s trial counsel should not have agreed under 
these circumstances. Adoption of Parker, 77 Mass. App. Ct. at 623 n.5. 

Practice Note 
While the Appeals Court described the procedure in Adoption of 
Parker as unique, the practice of trying cases on the documents and 
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through offers of proof, does occur on occasion, and is sometimes 
encouraged in busy courts. Counsel should be extremely wary of 
agreeing to this practice, unless after careful and deliberate consid-
eration counsel determines that it would be more advantageous to 
the client, than the admission of live testimony. 

§ 13.7 PRELIMINARY CONSIDERATIONS 

While a trial will inevitably hold some surprises, much of the direction a trial 
takes is shaped by the actions and considerations of counsel in preparation for 
trial. The best way to minimize surprises is thorough preparation. Although each 
case is different, many of the following issues can be expected to arise with 
some regularity and should be anticipated by counsel. 

§ 13.7.1 Scheduling Matters 

Historically, many courts routinely scheduled the trial of care and protection 
cases over several nonconsecutive days, with perhaps only a few hours devoted 
to the trial on any given day. This piecemeal approach to trying a case (some-
times referred to as a “rolling” trial) was a source of considerable frustration. On 
September 1, 2010, Massachusetts Juvenile Court Standing Order 1-10: Sched-
uling Care and Protection and Termination of Parental Rights Trials went into 
effect. The purpose of the standing order is to address the problem of so-called 
“rolling” trials and to establish procedures to ensure that care and protection 
trials are resolved within a reasonable time after their commencement. The order 
requires care and protection trials to be resolved within thirty days of their initia-
tion and requires courts to schedule trial on consecutive dates whenever possi-
ble. When beneficial to the client, counsel should file a motion requesting that 
the court schedule consecutive trial dates in compliance with Standing Order 1-
10. In particularly complex cases, it may be possible to have the trial specially 
assigned to a judge, either within the court where the case is pending or in another 
court, to ensure that consecutive trial dates can be scheduled. 

Unfortunately, because court calendars are often full many months into the fu-
ture, requesting consecutive trial days has the potential to actually delay the start 
of the trial considerably. In this circumstance, counsel must carefully weigh the 
pros and cons of requesting consecutive trial dates or starting the trial as soon as 
possible. Counsel must also be mindful that, even when the court schedules the 
trial on consecutive days, the case may not be heard on those days, or the trial 
may not conclude within the allotted time frame and additional days must then 
be scheduled as needed. 
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Typically, the time and place for counsel to address scheduling issues is the pre-
trial conference. Although the first pretrial conference may be too early in the 
case to adequately assess the number of days that will be needed for trial, coun-
sel should nevertheless make a conservative estimate and attempt to secure sev-
eral consecutive trial dates. If consecutive dates are not available, counsel 
should secure dates as close together as possible. If counsel waits until the con-
clusion of the first day of trial to schedule the next day, counsel should anticipate 
that the delay may be considerable. Counsel should object, consistent with the 
client’s position and interests, whenever the court refuses to schedule more than 
one day of trial at a time or to schedule a reasonable number of days to conclude 
the trial. Counsel may wish to direct the court to appellate decisions that ex-
pressed criticism over lengthy delays in concluding care and protection trials. 
See, e.g., Care and Protection of Amalie, 69 Mass. App. Ct. 813, 819–20 & n.7 
(2007); Adoption of Rhona I, 57 Mass. App. Ct. 479, 493 (2003). 

There may be any number of reasons why a client would want an earlier or later 
trial date. For example, a parent client may be in treatment for substance abuse 
or mental illness, but require more time to demonstrate improvement. The down-
side to scheduling a distant trial date is that the client will have to wait longer to 
regain custody of the children. However, in some cases, this may be the preferable 
strategy. Decisions regarding the timing of trial are for the client to make with 
the advice of counsel. 

Child clients rarely have an interest in delaying the proceedings unless, for ex-
ample, their position is aligned with a parent who needs more time to demon-
strate fitness. When counsel represents a child who supports termination of pa-
rental rights, counsel should advocate zealously for the earliest possible trial 
date, provided it does not compromise the child’s and DSS’s ability to prepare 
and present its case against the parents. 

There are also other causes of delay that counsel must consider when scheduling 
a trial. Whenever there will be a need for a foreign language or sign language 
interpreter, stenographer, or audiovisual equipment, or when other special ar-
rangements of this type need to be made by the court, counsel must anticipate 
and request these accommodations in advance. Again, the pretrial conference is 
the appropriate time to raise these types of issues. If counsel waits until the day 
of trial, there is likely to be considerable delay or, worse, the court may proceed 
without the requested accommodations. 

Occasionally, one or more of the parties may request a continuance of the 
scheduled trial date. For example, the child’s placement may have changed, ne-
cessitating a change in strategy, or a planned witness may unexpectedly be un-
available. Alternatively, the parties may be close to settlement, and starting the 
trial could jeopardize the settlement negotiations. The decision to grant or deny a 
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request for continuance of trial rests within the broad discretion of the judge. 
See, e.g., Adoption of Imelda, 72 Mass. App. Ct. 354, 366, review denied, 452 
Mass. 1105 (2008); Care and Protection of Quinn, 54 Mass. App. Ct. 117, 120 
(2002). However, the Juvenile Court Time Standards require that a trial on the 
merits of the care and protection petition be held within fifteen months of the 
filing date. Juv. Ct. Standing Order 2-07, III.B. Given these time standards, 
judges are increasingly reluctant to continue a trial date even when settlement is 
likely or the child is expected to return home shortly. See Exhibit13F, Motion to 
Continue Trial. 

For example, in Adoption of Imelda, the Appeals Court held that the trial judge 
abused her discretion in refusing to continue the trial and reappoint counsel for 
the mother. 72 Mass. App. Ct. 354, 365–67 (2008). The Appeals Court found 
that the circumstances that initially warranted striking the appearance of the 
mother’s attorney had changed by the time of trial, and where there would be no 
harm to the child (who remained in the grandmother’s custody), the judge 
should have reappointed counsel and continued the trial. Adoption of Imelda, 72 
Mass. App. Ct. at 365–67. By contrast, in Care and Protection of Quinn, the 
Appeals Court held that the trial judge did not abuse his discretion in refusing to 
grant a continuance to allow criminal proceedings against the father to conclude. 
54 Mass. App. Ct. 117, 120–23 (2002). 

§ 13.7.2 Use of Evidence from Prior Proceedings 

Some courts consider facts in evidence if those facts were previously introduced 
at a prior evidentiary hearing in the same case. This might include evidence in-
troduced at the seventy-two–hour hearing, a hearing on a motion for visitation, 
or an abuse of discretion hearing. It might also include documents submitted to 
the court (i.e., filed), but not actually admitted into evidence at any hearing, such 
as reports of social workers. 

This practice raises serious due process concerns, as parents and children may 
not know what is, or what is not, in evidence and part of the record for trial pur-
poses. Consequently, counsel may be stymied at “trial” in his or her efforts to 
make valid evidentiary objections or to offer testimony or documents to rebut 
the evidence being considered against the client. In addition, counsel may not 
have raised objections that could have been raised when the evidence was first 
introduced, or counsel may not have taken appropriate measures to counter the 
evidence that may have been available, because the necessity of doing so may 
not have been readily apparent at the earlier stage in the case. See Care and Pro-
tection of Orazio, 68 Mass. App. Ct. 213, 219–20 (2007). 
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The practice of considering evidence introduced at prior proceedings is contrary 
to established case law. In Commonwealth v. O’Brien, the Supreme Judicial 
Court reaffirmed the long-standing rule that “[a] judge may not take judicial 
notice of facts or evidence brought out at a prior hearing that are not also admit-
ted in evidence at the current hearing.” Commonwealth v. O’Brien, 423 Mass. 
841, 848–49 (1996) (citations omitted). The Supreme Judicial Court held that, at 
a juvenile transfer hearing, the judge should not have relied upon expert testi-
mony introduced at an earlier bail hearing where that same evidence was not 
presented at the transfer hearing itself. Commonwealth v. O’Brien, 423 Mass. at 
848–49. The Supreme Judicial Court reasoned that “[a] judge’s reliance on in-
formation that is not part of the record implicates fundamental fairness con-
cerns.” Commonwealth v. O’Brien, 423 Mass. at 848 (citations omitted); see also 
Care and Protection of Erin, 443 Mass. 567, 573 (2005) (citing Commonwealth 
v. O’Brien, 423 Mass. at 848).  

Similarly, in Care and Protection of Zita, 455 Mass. 272, 281-84 (2009), the 
Supreme Judicial Court held that the judge at a seventy-two-hour hearing erred 
when she relied on facts that were not admitted in evidence, but that the judge 
had learned from presiding over an earlier care and protection case involving the 
child’s half-siblings. The court stated that each party is entitled to an impartial 
magistrate and a decision based on the evidence presented in her case. Care and 
Protection of Zita, 455 Mass. at 283. 

The one exception is a review and redetermination hearing, in which the court is 
not required to start with a “blank slate,” but may consider evidence introduced 
at earlier proceedings. Custody of a Minor (No. 2), 22 Mass. App. Ct. 91, 94 
(1986). See Chapter 17, Postjudgment Representation, at § 17.6 for a discussion 
about review and redetermination hearings. 

Attorneys for parents and children must be familiar with the practice in their 
local courts, as well as the practice of the individual judges in front of whom 
they appear, and seek clarification whenever there is any question that the court 
intends to consider previously admitted evidence or documents contained in the 
court file not formally admitted in evidence. It is counsel’s responsibility to en-
sure that any evidence from a prior proceeding or in the court file that is to be 
considered as evidence by the court is properly admitted at trial consistent with 
the rules of evidence. If necessary, counsel should file a motion to exclude from 
the court’s consideration any facts not admitted in evidence during the course of 
the trial. The one exception is the court investigator’s report, which the court 
may rely on even if not specifically introduced by any party, although the court 
is required to advise the parties if it intends to consider the report. See G.L. c. 119, 
§§ 21, 24; Custody of Two Minors, 19 Mass. App. Ct. 552, 559 (1985). 
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As with many other matters discussed in this chapter, this issue should be re-
solved well in advance of a trial on the merits of the petition. In addition, when-
ever counsel stipulates to the admission of evidence at any evidentiary hearing 
prior to trial, counsel should limit the stipulation to that evidentiary hearing only 
and expressly reserve the client’s right to make all proper objections at the trial. 
Last, if counsel practices in a court where documents are deemed “admitted” 
prior to the start of the actual trial, counsel must be vigilant in objecting to this 
practice and preserving the client’s right to object to inadmissible evidence. 

§ 13.7.3 Interdepartmental Assignments and Motions 
to Consolidate 

Occasionally, there may be separate proceedings pending in either the same 
court or different courts involving the same parents, child, or siblings of the sub-
ject child. Depending on the circumstances, counsel may strategically want to 
have the cases heard together. Once again, the consolidation of cases for trial is a 
pretrial matter that must be addressed well in advance of trial. 

There are actually three different scenarios in which the need for consolidation 
of cases is likely to arise. The first occurs when there are two or more cases in-
volving substantially the same, or similar, parties and issues pending in different 
departments of the trial court, typically the Juvenile Court and Probate and Fam-
ily Court Departments. If counsel wants the cases heard together, counsel needs 
to request an interdepartmental assignment of the cases through the office of the 
Chief Justice for Administration and Management of the Trial Court (CJAM) 
pursuant to Trial Ct. R. XII. A request under this rule must be made in writing to 
the CJAM and to the chief justices of the trial courts in which the cases are 
pending. If the request is granted, the CJAM will assign a judge from one of the 
court departments to preside over the consolidated cases. 

The purpose of a request for interdepartmental assignment is to promote judicial 
economy. Requests for interdepartmental assignment are appropriate whenever 
there are separately filed but related cases involving substantially the same or 
similar parties and issues such that it would be a more efficient use of judicial 
resources to hear the cases together. Trial Ct. R. XII contains a list of factors that 
the CJAM will consider in determining whether the actions are related and 
whether allowance of the request would reduce delay as well as duplication of 
efforts by the courts involved. Trial Ct. R. XII(3). See Exhibit 13G, Request for 
Interdepartmental Assignment. 

The second scenario in which consolidation of cases may be warranted is when 
two or more cases have been filed in different divisions of the same department 
of the trial court, such as the Boston Juvenile Court and Brockton Juvenile 
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Court. Consolidation of cases within the same court department is accomplished 
by a request in writing for an intradepartmental assignment to the chief justice of 
the court department involved (i.e., the Chief Justice of the Juvenile Court). See 
Juvenile Court Procedures Governing Intradepartmental Transfers and Assign-
ments. For a discussion of intradepartmental assignment of cases in the Probate 
and Family Court, see Chapter 16, Child Welfare Proceedings in the Probate and 
Family Court. 

The third scenario warranting a request for consolidation is when two different 
cases are filed in the same division of a court department—for example, when a 
care and protection case and a guardianship case involving the same child are 
pending in the Worcester County Juvenile Court, or when a paternity case and 
23(a)(3) action involving the same child are pending in the Hampshire County 
Probate and Family Court. When separate but related cases of this type are pend-
ing in the same division of a court, counsel need only file a motion to consolidate 
and an affidavit requesting that the cases be heard together for trial. See Ex-
hibit 13H, Motion to Consolidate. 

§ 13.7.4 Closed Session 

All care and protection proceedings are closed to the public due to the sensitive 
subject matter of the cases. See G.L. c. 119, § 38. This means that neither the 
general public nor the media can be present in court when a care and protection 
proceeding is heard. In many juvenile courts, judges routinely permit attorneys 
who are not involved in a particular case to remain in the courtroom. Some judg-
es even welcome attorneys to spend time observing court proceedings in which 
they are not involved as an educational experience, particularly for newer attor-
neys. Counsel should ensure that the client is aware of the right to a closed ses-
sion and has no objection to the presence in the courtroom of counsel not in-
volved in the case. If the client does object, counsel should request that the judge 
close the session before hearing the case. 

If all parties and counsel are in agreement, the court may allow certain nonpar-
ties to observe the proceeding, such as foster or preadoptive parents, representa-
tives of the District Attorney’s office, the parent’s criminal defense attorney, or a 
relative or friend of the parent. Where necessary to protect the client’s interests, 
counsel must be prepared to move to exclude nonparties. Foster parents, pre-
adoptive parents, and other caretakers of the subject child have a limited right to 
“attend” and “be heard” at certain stages of the proceeding, but they are not par-
ties to the case and their presence should generally be excluded. G.L. c. 119, 
§ 29D. Counsel for a party opposed to the presence of the child’s caretakers 
should be prepared to argue that the right to attend and be heard is limited to the 
right to testify as a witness and does not confer the right to observe the entire 
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proceeding. This typically can be resolved through a motion to sequester. (Se-
questration of witnesses is discussed below in § 13.9.1.) 

Counsel for a party opposed to the presence of a representative of the District 
Attorney’s office or other non-DSS persons claiming to represent the Common-
wealth’s interests should object and argue that the Commonwealth’s interest in the 
proceeding is adequately represented by the DSS attorney. For a further discussion 
of this issue, see Chapter 22, Special Considerations in Representing Parents. 

Conversely, some parents may wish to have the support of a relative, friend, 
counselor, or other person with them in the courtroom. If another party to the 
proceeding objects, parent’s counsel should be prepared to argue in support of 
the client’s wishes. The primary purpose of closing the proceeding to the public 
is to protect the child’s and the parents’ confidentiality. If neither the parents nor 
the child object, DSS should not have a legitimate interest in having the court 
exclude the parent’s support person unless that person is expected to be a wit-
ness in the case and DSS is seeking sequestration of witnesses. (Sequestration of 
witnesses is discussed below in § 13.9.1.) 

§ 13.7.5 Right to Hearing by Impartial Judge 

The impartiality of the trial judge in a care and protection proceeding is critical 
given that there is no right to a trial by jury. See Adoption of Tia, 73 Mass. App. 
Ct. 115, 123 (2008), review denied, 453 Mass. 1101 (2009) (citing Furtado v. 
Furtado, 380 Mass. 137, 151–52 (1980)); see also Mass. Declaration of Rights 
art. 29. The appellate courts are concerned not just with fairness, but also with 
the appearance of fairness. Adoption of Tia, 73 Mass. App. Ct. at 123 (and cases 
cited). Particularly in cases involving the possible termination of parental rights, 
it is important the parent leave the court house feeling the proceeding was a fair 
and impartial one. Adoption of Tia, 73 Mass. App. Ct. at 123. 

The judge who hears a care and protection trial often already knows a great deal 
about the case as a result of presiding over the seventy-two–hour hearing, pre-
trial conferences, motions, and other pretrial hearings and proceedings, and there 
is always a risk that the judge may have formed an opinion about the outcome 
prior to trial. Although it will rarely be necessary, counsel must be prepared to 
file a motion requesting the judge to recuse himself or herself if there is clear 
evidence, whether through writings or statements, that the judge 

• has conclusively decided a matter before the close of evidence, 

• has a conflict of interest that prevents him or her from deciding 
the matter impartially, or 
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• is biased against the client as a result of information obtained from 
an extrajudicial source. 

See SJC Rule 3:09, Canon 3(E). A motion to recuse should be brought as soon as 
the need becomes apparent and, whenever possible, prior to the start of trial. See In 
re Care and Protection Summons, 437 Mass. 224, 239 (2002). See Exhibit 13I, 
Motion to Recuse. 

Recusal is generally left to the judge’s discretion. See Care and Protection of 
Martha, 407 Mass. 319, 329 n.10 (1990). The standard for challenging a judge’s 
impartiality is high, and a motion to recuse should not be undertaken lightly by 
counsel. See Demoulas v. Demoulas, 432 Mass. 43, 53 (2000). The motion must 
be accompanied by affidavits setting forth detailed facts, including the time, 
place, persons, circumstances, and the substance of any statements made by the 
judge. Demoulas v. Demoulas, 432 Mass. at 53 (citations omitted). See also Juv. 
Ct. R. 5. A party may not base a motion to recuse on “mere conclusions, opinions, 
or rumors.” Demoulas v. Demoulas, 432 Mass. at 53 (quotations omitted). 

A motion to recuse may be successful where there is clear evidence that the 
judge has already conclusively decided an issue in the case before all the evi-
dence has been submitted and “thus closes [his or her] mind to a fair considera-
tion of competent evidence not yet heard.” Adoption of Georgia, 433 Mass. 62, 
64–65 (2000). In Adoption of Georgia, the Supreme Judicial Court interpreted 
certain statements by the judge as simply an attempt to narrow the issues for trial 
to avoid unnecessary delay and concluded that the trial judge had not prejudged 
the case. Adoption of Georgia, 433 Mass. at 65 & n.5. In contrast, in Preston v. 
Peck, 271 Mass. 159, 164 (1930), the Supreme Judicial Court held that the judge 
had improperly prejudged the case where he stated that he had made up his mind 
on the matter and that no expert testimony could change his opinion. 

Similarly, in Adoption of Tia, the Appeals Court held that the trial judge had im-
properly made a premature assessment of the evidence in an attempt to encour-
age the mother to settle the case. 73 Mass. App. Ct. 115, 123 (2008), review de-
nied, 453 Mass. 1101 (2009). The judge’s comments “were weighted assess-
ments of evidence, not simply issue-spotting alerts” and were improper. Adop-
tion of Tia, 73 Mass. App. Ct. at 121. The Appeals Court further remarked that 
fairness in fact is not enough; also important is the appearance of fairness in 
every judicial proceeding. Adoption of Tia, 73 Mass. App. Ct. at 122–23. “The 
appearance of fairness is almost invariably undercut by a premature assessment 
of the strength of one party’s case like the assessment the judge made here.” 
Adoption of Tia, 73 Mass. App. Ct. at 123. 

The Appeals Court was also troubled that the judge had tried to convince the 
mother to settle the case. Where the judge is the fact finder, participation in fostering 
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settlement runs the risk that the judge will lose impartiality or at least lose the 
appearance of impartiality. Adoption of Tia, 73 Mass. App. Ct. at 123. A parent 
whose rights have been terminated “is at least entitled to walk away from the 
courthouse unsaddled by the burden of wondering, perhaps for years, whether 
the outcome was produced, even partially, by her failure to yield to a judge’s 
settlement entreaties.” Adoption of Tia, 73 Mass. App. Ct. at 123. 

A motion to recuse may also be proper where there is evidence that the judge is 
biased as a result of information obtained from an extrajudicial source. See In re 
Care and Protection Summons, 437 Mass. 224, 239–40 (2002). However, it is 
not grounds for recusal if the judge’s negative opinion of a party stems from 
information obtained by the judge from earlier proceedings in the case. In re 
Care and Protection Summons, 437 Mass. at 239–40. “The alleged bias and 
prejudice to be disqualifying must rise from an extrajudicial source and not from 
something learned from participation in the case.” Care and Protection of Mar-
tha, 407 Mass. 319, 329 (1990) (alteration in original) (citation omitted). The 
only exception is if the judge’s unfavorable view is “so extreme as to display 
clear inability to render fair judgment.” In re Care and Protection Summons, 437 
Mass. at 239–40 (quotation omitted). 

A motion to recuse also may be appropriate where the judge has a personal, fam-
ily, or prior professional relationship with one of the parties or attorneys in a 
case and as a result cannot act impartially. See SJC Rule 3:09, Canon 3(E). 

Finally, a party’s right to an impartial judge may be violated where the judge 
becomes overly involved in the examination of witnesses. See Furtado v. Fur-
tado, 380 Mass. 137, 151 (1980). In Furtado, the Supreme Judicial Court held 
that the defendant in a criminal contempt proceeding was denied his right to a 
fair trial because there was no prosecutor present and the judge examined the 
witness probation officer. Furtado v. Furtado, 380 Mass. at 151. However, in 
Adoption of Seth, the Appeals Court held that the mother was not denied a fair 
trial where the judge told the DSS attorney the type of evidence he wished to 
hear, instructed the DSS attorney on how to present the evidence, and took an 
active role in questioning the witness. Adoption of Seth, 29 Mass. App. Ct. 343, 
345–47, 351 (1990). The court stated that “[a] judge has the right and, in some 
circumstances, the duty to participate in the examination of a witness.” Adoption 
of Seth, 29 Mass. App. Ct. at 351 (quoting Commonwealth v. Festa, 369 Mass. 
419, 422 (1976)). 

§ 13.7.6 Interpreters 

Counsel must ensure that an interpreter is available at trial to assist a client who 
cannot speak or understand English fluently. Usually, the court will have an interpreter 

13–28 2nd Supplement 2012 



TRIAL PREPARATION AND CONDUCT § 13.7 

available, or make arrangements to have one available, but counsel should not 
rely on the judge or other court personnel. Interpreters are provided by the Of-
fice of Court Interpreter Services, 2 Center Plaza, Boston, MA 02108, 
(617) 742-8383. The Trial Court has promulgated detailed standards for inter-
preters. See Standards and Procedures of the Office of Court Interpreter Services 
(2003). The standards, as well as information about obtaining interpreters, are 
available on the Trial Court Web site at http://www.mass.gov/courts/admin/
interpreters/finalstanproc.pdf. 

Counsel should determine well in advance of trial whether the client will need an 
interpreter and make the necessary arrangements. The same applies for any wit-
nesses counsel intends to call, particularly if the trial will not otherwise require 
an interpreter. Given the complexity and importance of the trial, even persons 
with some level of ability to speak and understand English may need an inter-
preter. The availability of interpreters varies widely depending upon the lan-
guage and geographic area, although American Sign Language interpreters are in 
very short supply throughout the state. For more information about representing 
parents who speak little or no English, see Chapter 22, Special Considerations in 
Representing Parents. 

Practice Note 
If both parents are non-English speaking, it may be helpful for each 
party to have his or her own interpreter. This allows counsel to com-
municate with his or her client during the course of the trial without 
the need to interrupt the proceedings to request that the interpreter 
translate a conversation between counsel and the client. 

§ 13.7.7 Stenographers 

The Juvenile Court customarily records care and protection proceedings elec-
tronically. See Juvenile Court Standing Order 2-04. However, these tape re-
cordings can be of poor quality, making production of a clear and accurate tran-
script difficult. It is not at all unusual to find on appeal that the transcript is miss-
ing large sections of the trial due to inaudibility of the tapes. It is the responsibil-
ity of counsel to ensure that the record of the proceedings is preserved. There-
fore, to aid in accurate transcription and the timely processing of appeals, coun-
sel should retain the services of a court stenographer for trial. In order to do so, 
counsel must file a motion for funds under the Indigent Court Costs Act. 
G.L. c. 261, §§ 27A–27G. Counsel must also arrange for the stenographer. In 
addition, it is helpful to request that the stenographer provide a minitranscript 
and work index along with the transcription. See Exhibit 13J, Motion for Funds 
for a Stenographer. 
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§ 13.7.8 Motions to Dismiss and for Summary Judgment 

It is rare for parties to file motions to dismiss or for summary judgment prior to 
trial in a care and protection case. Judges are reluctant to dispose of a case with-
out an evidentiary hearing. In addition, some judges believe that since neither 
the statute nor court rules provide for such a procedure, they cannot dispose of 
the case in this manner. Nevertheless, if the undisputed facts show that a child is 
not in need of care and protection, counsel should consider filing such a motion, 
arguing that the continued separation of child and parent deprives both of their 
constitutional right to family integrity. See, e.g., Care and Protection of Zita, 
455 Mass. 272, 278 (2009) (removal of a child from her parents has a “poten-
tially devastating effect on the constitutionally protected parent-child relation-
ship”).  

When filing a motion for summary judgment counsel may refer to the Massa-
chusetts Rules of Civil Procedure. Although these rules technically do not apply in 
child welfare cases, they may be used as a “cogent standard.” Care and Protection 
of Richard, 456 Mass. 1002, 1002 n.3 (2010) (citations omitted). 

Summary judgment is only appropriate when there are no genuine issues of ma-
terial fact on any issue in the case and that the moving party is entitled to judg-
ment as a matter of law. Guardianship of Phelan, 76 Mass. App. Ct. 742, 755 
(2010). The party filing the motion has the burden of demonstrating this, even if 
he or she would not have the burden of proof at trial. Guardianship of Phelan, 
76 Mass. App. Ct. at 755-56. All evidentiary inferences must be resolved in fa-
vor of the party opposing the motion. Guardianship of Phelan, 76 Mass. App. 
Ct. at 756. The best way for a parent or child to demonstrate that there are no 
factual disputes is to obtain admissions from the opposing party or parties 
through the discovery process.  

Guardianship of Phelan, 76 Mass. App. Ct. 742 (2010), demonstrates the diffi-
culty of obtaining summary judgment in a child welfare case. In Phelan, the 
Juvenile Court dismissed without an evidentiary hearing the aunt’s petition for 
guardianship upon motion by the department and the child. Guardianship of 
Phelan, 76 Mass. App. Ct. at 745-48. The aunt appealed and asked the Appeals 
Court to treat it like a motion for summary judgment. Guardianship of Phelan, 
76 Mass. App. Ct at 753-55. In reversing and remanding the matter for an evi-
dentiary hearing, the court noted that the case involved determining which of 
two competing placements served the child’s best interests. Guardianship of 
Phelan, 76 Mass. App. Ct. at 756. The court stated that “the determination of a 
child’s best interests will most often involve the resolution of disputed issues of 
material fact or the weighing of evidence, considerations that would render in-
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appropriate summary judgment.” Guardianship of Phelan, 76 Mass. App. Ct. at 
756-57 (citations omitted). 
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§ 13.8 PREPARATION OF DOCUMENTARY 
EVIDENCE AND WITNESSES 

Some trials are brief and straightforward, with a relative paucity of evidence. 
Others may involve only a few witnesses—perhaps a couple of DSS social 
workers and the mother or father. For these kinds of cases, preparation of docu-
mentary evidence and witnesses is a reasonably manageable task. However, in 
cases where the family has been involved with DSS for many years, or where 
there are complex evidentiary, medical, or mental health issues, trial preparation 
can be a long and arduous process. There may be dozens of witnesses for each 
of the parties and hundreds or even thousands of pages of documents. Counsel’s 
failure to thoroughly prepare a case of this magnitude virtually ensures a disaster 
at trial. 

All preparation of documentary evidence and witnesses must conform to coun-
sel’s theory of the case. Counsel must consider how, if at all, each document and 
potential witness supports or undermines his or her theory of the case, and de-
cide upon its use accordingly. Some documents and witnesses may help the cli-
ent’s case in part, but may also hurt the client’s case to some degree. Counsel 
will need to decide whether the net result of the evidence is beneficial or harm-
ful to the client. 

While Juvenile Court Rule 11 requires counsel to submit at the pretrial confer-
ence a memorandum with proposed exhibits and witnesses, the final decision 
regarding which witnesses to call and what documents to introduce will not be 
made until the time of trial. As such, it is critical that counsel list all possible 
witnesses and documents in the pretrial memorandum. In addition, counsel must 
fully prepare each and every potential witness and review each and every pro-
posed document to be introduced by any party prior to the start of trial. See 
CAFL Perf. Std. 6.1. It is only with this level of detailed and thorough prepara-
tion that counsel will be in a position to fully assess the merits of the case and 
advise the client accordingly regarding the various options that may be available to 
him or her. Moreover, absent this thorough preparation, as well as a solid ground-
ing in the evidentiary rules governing the admission of documents and witness 
testimony, counsel will be hard-pressed to succeed in presenting the client’s case 
to the court. 

§ 13.8.1 Documentary Evidence 

Depending on the history and complexity of the case, preparing documentary 
evidence for trial can be tedious. Nonetheless, counsel must be thorough. While 
all cases are different, there are general categories of documents that typically 
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need to be reviewed, assuming they exist, in any particular child protection case. 
These include the following: 

• DSS records, including the following: 

– 51A and 51B reports, 

– assessments, 

– service plans, 

– foster care reviews, 

– home finder records, 

– narratives or dictation, 

– supervisory reviews, 

– placement agreements, 

– home-study reports, 

– adoption plans, and 

– correspondence; 

• psychological or other evaluations; 
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• records of treatment providers; 

• medical records; 

• school records; 

• court investigator, CASA, or GAL reports; 

• police reports and CORI (criminal offender record information) 
reports; and 

• court and probation records. 

(a) Discovery 

One of the most important aspects of preparing documentary evidence for trial is 
simply obtaining the necessary documents. There may be documents that coun-
sel knows exist but that opposing parties do not want to provide. There also may 
be documents that counsel does not know exist and whose discovery may alter 
counsel’s theory of the case or trial strategy. In either scenario, discovery efforts 
by counsel are key to the client’s likelihood of success at trial. Discovery can be 
the source of much effort and dispute, and counsel must be well versed in discov-
ery strategy, rules, procedures, and remedies. For further discussion of discov-
ery, see Chapter 4, Investigation and Discovery. 

(b) Introduction of Documentary Evidence 

As the trial draws nearer and each of the parties has identified the documentary 
evidence that he or she hopes to introduce, counsel will need to determine the 
admissibility of each document, as well as any particular requirements for its 
introduction. Often, counsel will stipulate to the admission of documents. How-
ever, when there is no stipulation regarding a document’s admissibility, counsel 
must know how to introduce it, including which witness or witnesses to call to 
authenticate the document and to satisfy other foundational requirements. 

Since all out-of-court statements (whether oral or written) are hearsay when be-
ing offered for the truth of the matter asserted in the statement, counsel must iden-
tify a hearsay exception for each and every document counsel seeks to admit into 
evidence (e.g., official record, business record, etc.). See Commonwealth v. Del 
Valle, 351 Mass. 489, 491 (1966). If no exception applies, counsel must consider 
whether the document can nonetheless be admitted for some other purpose (i.e., 
other than its truth), see Commonwealth v. Kenney, 437 Mass. 141, 152 (2002), 
or whether the evidence in the document can be admitted through some other 
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means (i.e., through direct testimony of a witness). Finally, counsel must antici-
pate, and be prepared to respond to, any objections made by opposing counsel to 
the document or portions of the document, including particular statements con-
tained within the document. For further discussion of evidentiary issues pertain-
ing to documentary evidence, see Chapter 8, Evidence in Care and Protection 
and Termination of Parental Rights Cases. 

(c) Objecting to Documentary Evidence 

Often, counsel can be most effective for the client by successfully excluding 
evidence harmful to the client’s case. This is particularly true with respect to the 
admission of documents that may be filled with inadmissible hearsay, opinion, 
and speculation. To object to such inadmissible portions of documents, counsel 
must file detailed motions in limine to strike portions of the document prior to 
trial. Motions in limine are an essential component of trial practice in care and 
protection cases. See CAFL Perf. Std. 6.1(a). 

As already stated, all out-of-court statements are hearsay if offered to prove the 
truth of the statements contained within them. Thus, to be admissible, a docu-
ment must satisfy a hearsay exception or be admitted for some other purpose. 
Counsel seeking to exclude a document must object to the document’s admissi-
bility if there is no applicable hearsay exception. If counsel fails to object on 
hearsay grounds, the document may be admitted for its truth. See Adoption of 
Kimberly, 414 Mass. 526, 534–35 (1993). On the other hand, if counsel success-
fully excludes the document on hearsay grounds, the party seeking to introduce 
the document may nonetheless try to admit the document for a purpose other 
than its truth. For example, a 51A report is inadmissible hearsay and may not be 
admitted for the truth of the allegations contained in the report, but it is admissi-
ble to set the stage for the case. See Custody of Michel, 28 Mass. App. Ct. 260, 
267 (1990). If, however, counsel fails to object to admission of the 51A report, it 
will be admitted to prove the truth of its contents. 

Even when a document is admissible under an exception to the hearsay rule, 
there may be statements within the document that are inadmissible hearsay and 
should be stricken. See Kelly v. O’Neil, 1 Mass. App. Ct. 313, 316 (1973). Coun-
sel may also object to the admission of a document, or any portion thereof, on 
other grounds, including improper opinion, lack of relevance, or privilege. When 
counsel intends to challenge particular statements contained within an otherwise 
admissible document, counsel’s motion in limine must include a specific objec-
tion for each statement at issue rather than a general objection to the document 
as a whole. See Vassallo v. Baxter Healthcare Corp., 428 Mass. 1, 18–19 (1998); 
Adoption of Kenneth, 31 Mass. App. Ct. 946, 947 (1991). 
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Some common motions in limine and grounds for exclusion include the following: 

• motion to exclude or limit portions of a court investigator, guard-
ian ad litem, or CASA report (e.g., unattributed hearsay, privileged 
information, or unqualified opinion); 

• motion to limit the admissibility of the 51A report to set the stage; 

• motion to exclude portions of the 51B investigation, service plan, 
or other DSS records (e.g., inadmissible hearsay or opinion); 

• motion to preclude admission of psychotherapy records on privi-
lege grounds; 

• motion to strike portions of CORI report that do not reflect actual 
convictions; and 

• motion to exclude portions of medical records (e.g., unqualified 
opinion or privilege). 

See Chapter 8, Evidence in Care and Protection and Termination of Parental 
Rights Cases, for models of these and other motions in limine. If the motion is 
allowed, counsel must redact the portions of the document that have been strick-
en before the document is submitted to the court to be marked in evidence. 

Counsel should request that the court schedule a hearing date for motions in 
limine to be heard well in advance of trial. Some judges prefer to hear motions 
in limine on the first day of trial but this practice complicates trial preparation 
because counsel does not know how the court will rule on objections to certain 
documents. In addition, counsel will need to summons all potential witnesses for 
trial, even though many may not be needed depending on the court’s ruling on 
the motions in limine. 

Counsel seeking to schedule a hearing on motions in limine in advance of trial 
may argue that the Supreme Judicial Court has “frequently expressed [its] pref-
erence for early rulings on motions in limine.” Commonwealth v. Vaidulas, 433 
Mass. 247, 250 (2001) (citations omitted). If the court refuses to hear motions in 
limine prior to the start of trial, counsel should at the very least ensure that the 
trial judge’s rulings on those motions are made prior to commencement of the 
examination of witnesses or the admission of documents into evidence. In 
Commonwealth v. Vaidulas, the Supreme Judicial Court held that when the court 
hears motions in limine, but refuses or fails to issue rulings prior to the com-
mencement of the witness’s testimony, it should be assumed that “because the 
challenged witness testified, the motion in limine was, in substance, denied.” 
Commonwealth v. Vaidulas, 433 Mass. at 250. 
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Further, if a motion in limine is denied prior to trial or prior to the witness’s tes-
timony, counsel must object again when the evidence is offered at trial. See 
Hoffman v. Houghton Chem. Corp., 434 Mass. 624, 639 (2001) (citing Adoption 
of Carla, 416 Mass. 515 (1993)). If counsel fails to do so, the objection is 
waived and the issue cannot be raised on appeal. Hoffman v. Houghton Chem. 
Corp., 434 Mass. at 639. 

Court investigator reports, in particular, present unique evidentiary and proce-
dural issues for counsel because they are automatically considered to be part of 
the record and there is no need for any party to formally introduce the investiga-
tor’s report into evidence. See G.L. c. 119, §§ 21, 24; Custody of Tracy, 31 Mass. 
App. Ct. 481, 482 n.3 (1991) (citing Custody of a Minor, 19 Mass. App. Ct. 552, 
559 (1985)). This can pose challenges for counsel if a portion of the report re-
quires the “proponent” to lay a foundation for its admission. For example, if the 
court investigator report contains the expert opinion of a third party (i.e., the 
child’s pediatrician), the proponent of the opinion evidence is required to lay a 
proper foundation, including establishing the expert’s qualifications to render the 
opinion and the reliability of his or her methodology. Cf. Commonwealth v. Ma-
har, 430 Mass. 643, 650 (2000) (“There is no reason to put a proponent of an 
absent witness in a better position than a proponent of a live witness.”). How-
ever, when the investigator’s report is considered part of the record and no party 
is seeking to formally admit the report, it is not clear who is the “proponent” of 
the evidence. Presumably, upon proper objection by counsel seeking to exclude 
evidence in the investigator’s report, any other party wishing the court to admit 
the challenged evidence should be required to lay the proper foundation for its 
admissibility. See Chapter 8, Evidence in Care and Protection and Termination 
of Parental Rights Cases, for a further discussion of court investigator reports. 

Another evidentiary and procedural conundrum raised by court investigator re-
ports is that hearsay statements contained in the reports are admissible subject to 
a party’s right to cross-examine the court investigator and the investigator’s 
sources. See Adoption of Carla, 416 Mass. 510, 514 (1993). However, it is the 
party challenging the hearsay in the report, rather than the proponent of the re-
port, who has the responsibility to subpoena the source of the statement for 
cross-examination at trial. See Care and Protection of Leo, 38 Mass. App. Ct. 
237, 242–43 (1995). If the witness under subpoena fails to appear, cannot be 
located, or is otherwise unavailable, counsel should then move to strike that por-
tion of the report attributable to the witness. Counsel should also be prepared to 
present to the court, verbally or by affidavit, the steps taken by counsel to locate 
the witness. 

Although the statute and case law do not require formal introduction of the court 
investigator’s report in evidence at trial, actual practice varies around the state. 
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Some courts require the report to be offered by the proponent and marked as an 
exhibit while other courts do not. Counsel must know the local court practice. 

§ 13.8.2 Witnesses 

Even though documentary evidence can be extensive and compelling, the live 
witnesses typically “make or break” the case at trial. Live witnesses provide the 
judge with an opportunity to assess credibility, motivation, and other personal 
attributes that might influence his or her decision. Adoption of Parker, 77 Mass. 
App. Ct. 619, 621-23 (2010). These cases are, after all, about human strengths 
and weaknesses, and live testimony is much more compelling in that regard than 
a document. As such, the selection and preparation of witnesses by counsel is 
critical to the client’s likelihood of success at trial. Indeed failure to interview 
and present favorable witness testimony constitutes ineffective assistance of 
counsel. Adoption of Azziza, 77 Mass. App. Ct. 363, 369 (2010). 

Since it is impossible to predict with any certainty which witnesses will, in fact, 
be called to testify at trial, counsel must identify and prepare all potential wit-
nesses, including rebuttal witnesses, prior to trial. There may be any number of 
potential witnesses, including the parties, social workers, family members, ser-
vice providers, police officers, experts, and others who have some connection to 
the child or parents. 

Counsel must interview each potential witness to determine whether the person 
should be called on the client’s behalf. Of course, virtually any witness who has 
positive information regarding the client is likely to also have some negative 
information. Therefore, counsel must carefully weigh the positive and negative 
information and determine whether the net result of each witness’s testimony on 
the client’s behalf will be beneficial. In analyzing the advantages and disadvan-
tages of calling a witness, counsel must also consider whether the information 
can be presented through another source, whether the information is duplicative 
of other evidence, and whether the information would be more or less compelling 
if introduced through a different witness. 

Counsel for parents should always prepare the client to testify. It would be a 
highly unusual circumstance for a parent not to testify, since a parent who fails 
to testify is likely to have little, if any, hope of prevailing at trial. As such, trial 
preparation necessarily includes significant attention to preparing the parent 
client’s testimony. Child clients testify far less often. However, when children do 
testify, a considerable amount of preparation will also be required. 

The goal in preparing each witness’s testimony is to ensure that the witness de-
livers simply and effectively the information that helps the client’s case and to 
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simultaneously anticipate cross-examination by other counsel. Counsel should 
not assume that the witness has previous experience testifying in court. Counsel 
should be prepared to explain to the witness the following: 

• the process and purpose of direct, cross-, and redirect examination; 

• counsel’s role as the examiner and the witness’s role of answering 
the questions posed; 

• what to do when an objection is made; 

• how to respond to questions that the witness cannot answer as 
asked; 

• how to address the court; 

• physical arrangement of the courtroom; 

• sequestration; and 

• how to dress for court. 

See Exhibit 13K, Checklist for Preparing Witnesses, and Exhibit 12L, Letter to 
Witnesses. 

(a) The Parent Client 

Parents’ testimony is often the most helpful part of their case. Parents who can 
take the stand and answer questions in a credible manner are more likely to per-
suade the judge to rule in their favor. Just as often, however, parents can be their 
own worst enemy. Parents who are not credible, refuse to assume responsibility 
for their situation, continue to deny facts that have been credibly established by 
other sources, focus on their own needs to the exclusion of their children’s 
needs, or exhibit questionable mental and emotional stability provide the judge 
with ample evidence to rule against them. For this reason, thorough preparation 
of the parent client’s testimony by counsel is essential to maximize the benefi-
cial testimony that can be procured while minimizing, if not avoiding altogether, 
the harmful testimony. 

(Text continues on p. 13–33.) 
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Despite the obvious potential benefits of the parent’s testimony to the care and 
protection case, there are situations in which the potential harm to the client may 
be too great to risk putting the client on the witness stand. One such situation is 
when the client has potential or pending criminal matters that are relevant to the 
care and protection proceeding. While a parent can invoke his or her Fifth 
Amendment right not to be compelled to testify in the case, the parent’s failure 
to testify can result in the trial judge drawing a negative inference. Custody of 
Two Minors, 396 Mass. 610, 616–17 (1986); Care and Protection of Quinn, 54 
Mass. App. Ct. 117, 121 (2002). If the parent client has an attorney in the crimi-
nal matter, counsel should consult with the client’s criminal defense attorney as 
to whether the client should testify at the care and protection trial. If the client 
does not yet have criminal defense counsel, counsel in the care and protection 
case should advise the client to remain silent with respect to the criminal matters 
until the client has an opportunity to speak with criminal defense counsel. For a 
further discussion regarding parents facing possible criminal charges, see Chap-
ter 22, Special Considerations in Representing Parents. 

Practice Note 
CPCS’s Chief Counsel has discretion under G.L. c. 211D, § 6 to ap-
point criminal defense counsel if criminal charges are likely, but have 
not yet been brought against the parent. 

Assuming the parent will testify at trial, counsel should plan to meet with the 
parent multiple times to explain the testimonial process and to participate in 
mock direct and cross-examination of the client. Counsel should share with the 
client information contained in the court investigator’s report, evaluations, and 
other documents that opposing parties intend to introduce. Counsel should also 
review DSS dictation with the client to discuss any questionable entries. The 
client must be able to respond to all questions and to provide a plausible expla-
nation for problematic facts, even if the client simply admits that mistakes were 
made and accepts responsibility for them. 

Details as seemingly mundane as body language, facial expressions, manner in 
addressing the judge, clothing, and punctuality can have a significant impact on 
the judge. Basic facts can make a lasting impression. While a harried parent of 
several children might be excused for not remembering all of the dates of ap-
pointments or the dosages of all of his or her children’s medications, the noncus-
todial parent who professes to put his or her child’s needs above all else, but 
who cannot name the child’s pediatrician, first grade teacher, or date of birth will 
have little credibility in the eyes of the judge. Counsel must focus on both the 
important legal issues as well as the everyday details when preparing the parent 
client to testify. 
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(b) The Child Client 

The decision whether to have a child client testify can be very difficult for coun-
sel. Although some child clients, especially older ones, will voice a strong pref-
erence for or against testifying, more often, this decision is left largely to coun-
sel. Counsel must weigh a child’s age, competence, and maturity, the facts and 
procedural stage of the case, and alternative sources for any evidence the child 
can provide. A child’s testimony may be particularly appropriate during the dis-
positional phase of the case, when an expressed preference relating to placement 
or services may greatly influence the court. See, e.g., Custody of Minor, 383 
Mass. 595, 602 (1981). 

Once the decision has been made that the child will testify, child’s counsel 
should take special care to alleviate the child’s fears and minimize any possible 
trauma by thoroughly preparing the child for what he or she can expect in court. 
Prior to the trial date, counsel should visit the courthouse with the child to famil-
iarize the child with the physical layout of the courtroom and to explain the roles 
of the various people who may be present, giving the child ample opportunity to 
ask questions. In addition, counsel should inquire as to whether there is a par-
ticular object or toy that might help the child feel more comfortable in the court-
room. Counsel might also consider bringing pictures that can be shown to the 
child during the initial part of the direct exam that may help the child talk and 
become more at ease testifying. In some cases, special accommodations can be 
made for taking the child’s testimony by agreement of the parties or with the 
court’s approval. (See discussion in § 13.9.6(d), Children’s Testimony, below.) 

(c) Other Witnesses 

Counsel must be equally thorough in preparing other witnesses. Counsel’s ap-
proach when preparing lay witnesses, such as family members or neighbors who 
will testify on the client’s behalf, will be similar to the preparation of the parent 
client. Counsel should also be mindful that many professionals, including teach-
ers, service providers, and social workers, may have no experience testifying 
and may require painstaking preparation. If counsel’s client is aligned with the 
position of another party, counsel can work with the other party’s attorney to 
prepare common witnesses. For example, if the child supports termination of 
parental rights, child’s counsel should not assume that the DSS attorney will 
adequately prepare the adoption worker. Instead, child’s counsel can arrange 
with the DSS attorney to meet with the adoption worker in advance of trial to 
prepare him or her for child’s counsel’s questions as well as any anticipated 
cross-examination by the parents’ counsel. Similarly, if the child wants to go 
home to a parent, child’s counsel can work with the parent’s attorney to help 
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prepare the parent for questioning by child’s counsel as well as any anticipated 
cross-examination by the DSS attorney. 

Expert witnesses also need to be thoroughly prepared for trial by counsel. In 
fact, an ill-prepared expert witness may do more harm to the client’s case than 
good. Due to the complexity of expert opinion evidence, the topic of preparing 
the expert for trial is discussed separately in Chapter 10, Experts. 

(d) Securing the Attendance of Witnesses 

The tendency of most courts is not to schedule consecutive trial dates in care and 
protection cases. This makes dealing with nonparty witnesses very challenging, 
particularly witnesses who are not sympathetic to the client’s position. Counsel 
should provide written notification of the trial dates to all witnesses as soon as 
the dates are scheduled by the court and also keep all witnesses updated regard-
ing any changes. Counsel should continually confirm the availability and will-
ingness of witnesses to appear and testify at trial. If a witness becomes unavail-
able on the scheduled trial date and counsel believes the witness’s testimony is 
crucial to the client’s case, counsel should consider requesting a continuance of 
the trial date or an additional trial date to accommodate the witness’s testimony 
if feasible. In the alternative, counsel may explore other methods of introducing 
the witness’s testimony into evidence. 

It is best practice to serve a subpoena on all witnesses counsel intends to call to 
testify even if the witness indicates that he or she will appear voluntarily without 
a subpoena. For example, some witnesses may be willing to testify, but find out 
too late that they need a subpoena to provide to their employer. In addition, it is 
much easier to notify potential witnesses when they are not needed for trial than 
it is to summons a witness to court on short notice if the witness unexpectedly 
fails to appear. Moreover, it is highly unlikely that the court will grant a continu-
ance for the unexpected failure of a witness to appear if the witness has not been 
summonsed.  

In many instances, it will be possible for counsel to arrange for a witness to be 
“on-call.” This means that the witness is under subpoena, but does not need to 
physically be present in court until contacted by counsel and informed of when 
he or she will be needed. This arrangement is particularly important for the many 
therapists and other service providers who are paid on a fee-for-service basis and 
lose income when they miss appointments because they are sitting in court wait-
ing to testify. Most judges are amenable to accommodating the schedules of 
busy professionals and having them “on-call” to testify. 
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§ 13.8.3 Trial Notebooks and Other Organizational Tools 

The length and complexity of care and protection and termination proceedings 
can make the trial an organizational nightmare. The facts often span many years 
and are constantly evolving. The documents are typically voluminous. In addi-
tion, because trials rarely proceed day-to-day, counsel may need to resume trial 
after weeks or even months of absence and figure out exactly where he or she 
left off on the last date of trial. 

As such, organization is critical to effective trial advocacy in care and protection 
cases. For many, use of a trial notebook is a helpful tool to organize material so 
that counsel will be able to readily find what he or she needs at any moment. 
There are many styles of trial notebooks, including three-ring binders, individual 
file folders, or a combination of both. The decision as to which type of notebook 
counsel will use is a matter of personal preference. Counsel’s chosen style of 
organizing the trial notebook is far less important than its contents and ease of use. 

At a minimum, each trial notebook should contain the following sections: 

• exhibit lists and exhibits, including premarked exhibits and con-
tested exhibits; 

• witness lists, including each witness’s name, address, and contact 
information; 

• witness files for each witness, including anticipated direct and 
cross-examination questions or outlines and any contested exhibits 
to be introduced through the witness; 

• trial motions and supporting memorandum of law; and 

• legal research, including a summary of the issues with relevant 
statutes and case law. 

Counsel may also wish to include in the witness files at least two copies of each 
premarked or contested exhibit or document that counsel will refer to during the 
examination of that witness (one for counsel and one for the witness). In addi-
tion, witness files should include a return of service for easy access by counsel 
in the event a witness under subpoena fails to appear. Many counsel also find it 
helpful to keep the witness list and exhibit list at the front of the trial notebook 
so that counsel can refer to and update the lists as the trial proceeds. 
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§ 13.9 CONDUCT OF THE TRIAL 

The care and protection trial is a series of strategic and tactical decisions by 
counsel. Many of these decisions are made during preparation for trial, while 
others occur in response to events as they arise at trial. The ability of counsel to 
make critical strategic and tactical decisions as needed during the course of trial 
is essential to good advocacy. Thoughtful trial planning, as well as an awareness 
of the types of issues that arise with some regularity during trials, will enhance 
counsel’s ability to effectively respond to these developments. 

§ 13.9.1 Sequestration of Witnesses 

The subject matter of care and protection proceedings is very sensitive in nature. 
Therefore, hearings are closed to the general public and court files are im-
pounded. For this reason, sequestration of nonparty witnesses is generally ap-
propriate. In addition, sequestration of witnesses ensures that their testimony 
will not be influenced in any manner by the arguments of counsel or the testimony 
of other witnesses. 

In some cases, counsel may need to file a motion to sequester witnesses. Coun-
sel will need to be familiar with the physical layout of the courthouse and local 
practice on this issue. Witnesses who have never appeared in a particular court 
before, are looking to speak with the attorney who subpoenaed them, or simply 
do not know where they are supposed to wait might wander into a busy court-
room and take a seat, unnoticed. DSS or another party who has subpoenaed wit-
nesses might direct them to take a seat in the courtroom. The judge might also 
want to swear in all witnesses en masse at the start of the trial. Thus, counsel may 
find one or more witnesses physically present in the courtroom when the case is 
called for trial and the attorneys begin communicating information to the court. 

Depending on the client’s position in the litigation, the presence of such people 
in the courtroom might be harmless or irrelevant. In addition, the client may want 
certain people in the courtroom. However, if the client opposes a nonparty wit-
ness’s presence in the courtroom or if that person’s testimony could be influenced 
by information overheard in the courtroom, counsel must request that the judge 
exclude the witness from the courtroom prior to the presentation of any informa-
tion regarding the case. Often, a verbal motion to sequester witnesses will suf-
fice. However, it is good practice to have a standard written motion to sequester 
witnesses ready at the start of any trial, including a request that witnesses be 
instructed by the judge not to discuss their testimony outside the courtroom with 
any other witness to the case. See Exhibit 13M, Motion to Sequester Witnesses. 
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Practice Note 
DSS often calls numerous employees as witnesses who may also 
wish to observe some or all of the trial. For example, DSS area di-
rectors, program managers, or supervisors may occasionally wish to 
observe all or part of a trial, particularly in high-profile or particularly 
sensitive cases. Counsel for a party opposed to DSS should insist 
that DSS designate one person as its “client” and request sequestra-
tion of all other DSS personnel who may be called to testify in the 
case. If a trial continues over the course of more than one day, it 
may be impossible to prevent DSS employees from discussing the 
case or altering their testimony accordingly. However, with respect 
to DSS witnesses testifying on the same day, sequestration can be 
an effective strategy. 

§ 13.9.2 Opening and Closing Statements 

Opening statements are not standard practice in care and protection trials. This is 
not to say that they cannot be done or are never done, but most trials proceed 
without them. Many judges assume that no party intends to give an opening 
statement unless counsel indicates otherwise. In some cases, even when counsel 
for a party requests to make an opening statement, the court does not grant the 
request. However, in most cases, counsel will be provided the opportunity to 
make a closing argument at the close of the evidence. 

Counsel should never waive an opportunity to provide either an opening or clos-
ing statement if permitted to do so by the court. Opening and closing statements 
provide counsel with a unique opportunity to present the evidence in the light 
most favorable to the client and to remind the court of the legal standards and 
fundamental rights at stake. Although severance of a parent-child relationship is 
an extraordinary legal remedy, juvenile court judges are deluged on a daily basis 
with sad and horrific stories of child neglect and abuse. The long-term separa-
tion of parent and child is a regular, if not routine, occurrence in most juvenile 
courts. As such, it is imperative that counsel use the opening and closing state-
ments to focus the court on the uniqueness of the particular family and to reem-
phasize the extraordinary nature of the relief requested by DSS. In addition, in 
cases where the trial has taken place over many weeks or months, a closing 
statement is an extremely helpful tool to pull all the facts and evidence together 
in support of counsel’s theory of the case for the judge’s benefit. 

It is good practice for counsel to prepare opening and closing statements in eve-
ry case, even when counsel believes the court is unlikely to permit them. The 
most obvious reason for preparing these statements is that the court may surprise 
counsel and request an opening or closing statement and it would be embarrassing 
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to counsel, not to mention potentially harmful to the client’s case, if counsel had 
not prepared one. In addition, the act of preparing an opening or closing state-
ment can help counsel to frame the theory of the case and effectively organize 
the evidence in support of counsel’s theory. Of course, in cases where the trial 
proceeds over many weeks or months, counsel must be mindful of the need to 
update closing statements to incorporate new facts or theories as they develop. 

§ 13.9.3 Stipulations 

The strategic use of stipulations as to certain facts or legal issues is frequently 
indicated in a care and protection case. With thorough trial preparation and case 
analysis, counsel will be in the best position to determine the facts and issues to 
which it may be strategically advantageous for the client to stipulate. As a gen-
eral rule, facts and issues that are not in dispute should be the subject of stipula-
tions. Counsel will find that the court generally appreciates stipulations as to 
agreed-upon facts and issues because they reduce the time, effort, and resources 
needed to try the case. Judges frequently comment at training seminars and other 
public forums that counsel should work together cooperatively in advance of 
trial to narrow the issues and facts in dispute. 

Nonetheless, there may be strategic considerations for introducing certain facts 
and issues through live witness testimony, even when those facts and issues are 
not in dispute. For example, counsel proffering an expert opinion might prefer to 
have the expert testify about his or her qualifications, even when opposing coun-
sel might be willing to stipulate to the expert’s qualifications, as a way of en-
hancing the expert’s credibility with the court. Similarly, DSS might be willing 
to stipulate that a parent was consistent with visits or complied with the service 
plan, but it may be more advantageous to the client to have the social worker 
testify directly to those facts and also to have the parent explain to the judge 
how hard the parent has worked to get his or her children back. Occasionally, 
judges may put pressure on counsel to stipulate to uncontested facts in order to 
expedite the trial. However, counsel should resist this pressure whenever presen-
tation of the client’s case would greatly benefit from live testimony on the facts 
and issues. Cf. Adoption of Parker, 77 Mass. App. Ct. 619, 621-23 (2010) (live 
testimony is crucial to determining witness credibility); Brodin & Avery, Hand-
book of Massachusetts Evidence § 7.52, at 428 (8th ed. 2007) (a party has the 
right to put his or her expert’s qualifications on the record, and opposing counsel 
cannot preclude a party from doing so by offering to stipulate). 
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§ 13.9.4 The Petitioner’s Case 

As the moving party, the petitioner (typically DSS) proceeds first at the trial of a 
care and protection case. Although each case is different, DSS almost always presents 
certain individuals as witnesses, including the 51B investigator, the assessment 
worker, and the ongoing worker. Direct examination of these witnesses usually 
follows a predictable course, covering issues such as how DSS became involved 
with the family, the tasks on the service plan, the services the parents engaged 
in, the nature of visitation, and the parents’ relationship with the children and 
each other. If the case involves a permanency plan of adoption, DSS will also 
have the adoption worker testify about the adoption plan. In addition to DSS 
personnel, DSS may also call as witnesses police officers, doctors and nurses, 
schoolteachers and school personnel, extended family members, counselors, and 
other service providers depending on the facts and circumstances of the case. 

In most cases, DSS does not use expert witnesses. However, in cases involving 
complex medical or psychological issues, such as Munchausen’s syndrome by 
proxy or shaken baby syndrome, expert witnesses are required. In addition, DSS 
usually has psychologists or other mental health professionals that it uses on a 
regular basis for proving that there is a psychological bond between the child 
and the custodial resource favored by DSS or that there is no bond between the 
child and the custodial resource (often the parent) disfavored by DSS. Counsel 
should be familiar with DSS’s preferred experts in the regions in which counsel 
practices. See Chapter 10, Experts, for a more detailed discussion on this issue. 

DSS may call the court investigator, but is not required to do so in order to in-
troduce the court investigator’s report into evidence at trial. In some courts, it is 
standard practice for DSS to call the court investigator, while in other courts, it 
is virtually never done. In some trials, the court investigator never testifies. 
However, the court investigator’s report is part of the record and is in evidence 
even if it is not formally introduced by any party. Therefore, any party wishing 
to cross-examine the court investigator must call him or her as a witness. 

In some cases, DSS may call the parent as part of the presentation of its case. 
See Adoption of Salvatore, 57 Mass. App. Ct. 929, 930 (2003) (citing 
G.L. c. 233, § 22). This approach by DSS has advantages and disadvantages. A 
parent may present poorly as a witness, particularly when being cross-examined 
by opposing counsel, and the court may become predisposed against that parent 
early on in the case. However, if DSS calls a parent on direct examination, many 
courts will then permit parent’s counsel to “cross-examine” his or her own cli-
ent. In many cases, parent’s counsel may find that presentation of the parent’s 
testimony by way of leading questions is preferable to direct examination. Al-
though there is a risk that the court will view the client as less credible because 
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of the leading questions, in some cases, this may be less of a risk than having the 
client testify on direct examination, where counsel has less control over the par-
ent’s testimony. 

Another witness who may be called by DSS is the child’s foster parent or care-
taker. General Laws c. 119, § 29D entitles a child’s caretaker to notice of the 
trial and the right to be heard. The rules of evidence apply to the caretaker’s tes-
timony. See Adoption of Sherry, 435 Mass. 331, 337–38 (2001). 

In addition to standard witnesses, DSS also has standard documents counsel can 
expect it to introduce at trial. For example, DSS typically seeks to introduce one 
or more 51A and 51B reports, assessments, service plans, and foster care review 
reports. If the goal is adoption, DSS will also seek to introduce an adoption plan. 
Standard practice in some DSS offices is for the social worker assigned to the 
case to periodically file with the court a written report under G.L. c. 119, § 21; 
DSS may seek to introduce these “court reports” in evidence. Counsel must be-
come familiar with local practices as well as the rules of evidence governing the 
admission of DSS records and related documents. See Chapter 8, Evidence in Care 
and Protection and Termination of Parental Rights Cases, for a detailed discussion 
about the admissibility of DSS records and social worker reports to the court. 

Depending on the facts and circumstances of the case, DSS may also introduce 
documents such as police reports, medical records, therapy records, school re-
cords, or the records of other service providers. In addition, if DSS is calling an 
expert witness, it may seek to introduce the expert’s written report (which is 
inadmissible hearsay unless counsel fails to object or its admission into evidence 
is stipulated to by counsel). 

Counsel for parents and children will each have an opportunity to cross-examine 
DSS’s witnesses. The order of examination will depend upon local practice and 
the positions of the parties, although in many courts, child’s counsel typically 
proceeds last. Child’s counsel also has a unique opportunity to “cross-examine” 
witnesses who may be helpful to the child’s position in the case and expand upon 
areas of testimony not adequately covered by DSS or parents’ counsel. 

§ 13.9.5 Dispositional Motions 

Once DSS has rested, counsel for a party opposed to the petition should move to 
dismiss the case or request a directed verdict. A motion to dismiss or for a di-
rected verdict may be made orally or in writing. A written motion must be sup-
ported with affidavits. Juv. Ct. R. 5. Both motions essentially request judgment 
in favor of the client based upon the undisputed factual record viewed in the 
light most favorable to the petitioner. Counsel must be prepared to argue that, 
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even assuming all of the facts presented by DSS are accepted as true, those facts 
do not constitute clear and convincing evidence of the parent’s unfitness and 
DSS has not met its burden of proof; therefore, the case must be dismissed. As a 
practical matter, such motions are rarely granted because there is usually enough 
evidence for DSS to overcome the threshold of establishing at least some facts in 
support of its petition. In addition, judges tend to err on the side of caution and 
hear all the evidence before rendering a decision. Nevertheless, it is good prac-
tice for counsel representing a party opposed to state intervention to present such 
a motion in any case in which there is a good faith basis for doing so because it 
provides counsel another opportunity to frame the facts in the light most favor-
able to the client and reiterate the client’s theory of the case for the court. Coun-
sel should also consider renewing motions to dismiss and for a directed verdict 
at the close of all evidence.  

§ 13.9.6 Respondent’s and Child’s Cases 

(a) Order 

Once the petitioner has rested and any dispositional motions have been resolved, 
the parents or other respondents and the children then present their cases. There 
is no rule establishing the order in which the remaining parties proceed; this is 
left to the discretion of the judge. Generally, but not always, the judge will want 
to hear first from the party or parties opposed to DSS’s case, which is usually a 
parent. However, it is important for counsel to be familiar with local practice. 

(b) Alignment of Positions 

Frequently, a parent or child’s position is aligned with the position of another 
party in the case. If so, counsel for the parties should work together and develop 
a strategy for presenting their mutual positions in the most efficient and compel-
ling manner possible. If a client’s position is only partially aligned with the posi-
tion of another party (e.g., parent and child disagree as to termination of parental 
rights, but agree on an alternative custodial option to the one proposed by DSS if 
parental rights are terminated), counsel will need to determine the extent to which 
cooperation is possible. 

Even if counsel for two or more parties are working together cooperatively, each 
counsel must nonetheless be prepared to present his or her own client’s case 
fully in the event that counsel for an aligned party encounters difficulty presenting 
the case, is unprepared, or changes position during the course of the trial. Failure 
of counsel to fully prepare the client’s case for trial can seriously compromise 
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the client’s chances of prevailing on the merits and render counsel’s assistance 
ineffective. 

(c) Parent’s Testimony 

As previously discussed, in almost all circumstances, parents must testify if they 
are to have any chance of prevailing at a trial on the merits of a care and protec-
tion petition. Indeed, the parent’s testimony is often pivotal to the case. Typi-
cally, DSS will present enough unfavorable evidence against the parent during 
its presentation of the case that the judge will expect some explanation from the 
parent. Failure of the parent to provide the judge with the parent’s point of view 
and explanation of the facts is likely to only confirm the judge’s worst suspi-
cions regarding the parent. Given the importance of the parent’s testimony, even 
in those cases where DSS calls the parent to testify as part of its case in chief, it 
may be advantageous for parent’s counsel to call the parent again on direct as 
part of the parent’s case. The primary purpose for doing so would be to rebut 
any additional evidence against the parent that has been put on the record since 
the parent’s earlier testimony or to rehabilitate the parent’s credibility if neces-
sary. 

(d) Children’s Testimony 

Children typically do not appear at trial, as either a witness or a party, and courts 
generally favor the admission of children’s statements through documents or 
other witnesses whenever possible. However, counsel may have strategic rea-
sons for wanting a child to testify. In two 2011 cases, the Appeals Court sug-
gested that live testimony from child witnesses, if at all feasible, is preferable 
because seeing the witness’ body language, demeanor, and manner of expression 
affords the trial judge a better opportunity to assess the testimony. See Adoption 
of Thea, 78 Mass. App. Ct. 818, 826 (2011); Adoption of Olivette 79 Mass. App. 
Ct. 141, 153 (2011). 

As previously discussed, while parents do not have a Sixth Amendment right to 
confront the witnesses against them, they do have a due process right to rebut 
adverse allegations. See Adoption of Don, 435 Mass. 158, 169 (2001). Accord-
ingly, judges may only depart from traditional in-court methods for taking a 
child’s testimony if the child will suffer trauma from testifying. See Adoption of 
Olivette, 79 Mass. App. Ct. 141, 153 (2011); Adoption of Roni, 56 
Mass. App. Ct. 52, 55 (2002); Adoption of Tina, 45 Mass. App. Ct. 727, 734 
(1998); Adoption of Arthur, 34 Mass. App. Ct. 914, 915 (1993). Any alternative 
methods of taking a child’s testimony must be narrowly tailored to avoid trauma 
to the child while at the same time preserving the parents’ due process rights to 
rebut the allegations against them. Adoption of Roni, 56 Mass. App. Ct. at 57. In 
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addition, the court is required to make specific findings as to why an alternate 
method of taking the child’s testimony is necessary in any given case. Adoption 
of Roni, 56 Mass. App. Ct. at 57. Some of the methods for taking children’s tes-
timony are set forth below. See Exhibit 13N, Motion Requesting Child’s Testi-
mony Be Taken by Alternate Means. 

Modified Seating Arrangements 

To avoid traumatizing the child, the court may order that the child testify in such 
a way as to avoid eye contact with the parents. In Adoption of Don, the parents 
were required to sit in the back row of the small courtroom and told not to move 
during the children’s testimony. Adoption of Don, 435 Mass. 158, 167–68 (2001). 
The Supreme Judicial Court held that the parents’ due process rights were pro-
tected because they had the opportunity, through counsel, to cross-examine the 
children and present other evidence on their own behalf. Adoption of Don, 435 
Mass. at 169. 

Excluding Parents from the Courtroom 

Parents may be excluded from the courtroom altogether only when it is abso-
lutely necessary to avoid traumatizing the child. See Adoption of Roni, 56 
Mass. App. Ct. 52, 55–57 (2002). However, the parents must be given an oppor-
tunity to rebut any adverse allegations made by the child—for example, by con-
sulting with counsel immediately after the child’s testimony. Adoption of Roni, 
56 Mass. App. Ct. at 57. Other options might include showing the parents a tran-
script of the child’s testimony or allowing the parents to view the child’s testimony 
on videotape or closed-circuit television. 

In Chambers Interview 

If the judge finds that in-court testimony of any sort would traumatize the child, 
the judge may interview the child in chambers. See Adoption of Tina, 45 
Mass. App. Ct. 727, 734 (1998); Adoption of Arthur, 34 Mass. App. Ct. 914, 915 
(1993). In Adoption of Arthur, the Appeals Court upheld an in camera interview 
of the child by the judge, outside the presence of the parents and their attorneys. 
Adoption of Arthur, 34 Mass. App. Ct. at 915. However, this result seems incon-
sistent with the more recent case of Adoption of Roni, discussed above. At a 
minimum, counsel for both parents and children should argue forcefully to be 
present during any in camera interview of the child by the judge. Counsel should 
also insist that the interview be made part of the record by tape recording or 
stenographic transcription. See Adoption of Kimberly, 414 Mass. 526, 535–36 
(1993); Abbott v. Virusso, 68 Mass. App. Ct. 326, 336 (2007), aff’d, 450 Mass. 
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1031 (2008). In the event the court refuses to allow the interview to be recorded, 
counsel must object on the record in order to preserve the issue for appeal. 

Videotaped Testimony 

General Laws c. 278, § 16D provides that, in criminal cases, a child can give 
videotaped testimony if the court finds that the child is likely to suffer trauma as 
a result of testifying in open court or in front of the defendant. The Common-
wealth must show, by more than a mere preponderance of evidence, a compel-
ling need for such a procedure. See Commonwealth v. Bergstrom, 402 Mass. 
534, 550–51 (1988). Although Section 16D specifically pertains to criminal 
cases, the use of videotaped testimony from children would also certainly be 
permitted in child welfare cases provided the judge makes specific findings re-
garding the need for an alternative method of taking the child’s testimony as 
required by Adoption of Roni. 

Telephonic Testimony 

In Adoption of Thea, 78 Mass. App. Ct. 818, 826 (2011), the Appeals Court held 
that it was not error for a trial judge to allow a child who was psychiatrically 
hospitalized to provide testimony over the telephone. The Appeals Court noted 
that given the logistical and clinical considerations presented by the child’s insti-
tutionalization at the time of trial, the judge properly exercised his discretion in 
allowing her to testify telephonically. However, the court also noted that the 
child’s testimony regarding her views about termination indicated some ambiva-
lence and confusion and that on remand it would be preferable for the child to 
testify in court if feasible and prudent. Adoption of Thea, 78 Mass. App. Ct. at 826. 

Other Methods by Agreement 

Another frequently used method of obtaining testimony from a child without the 
use of in-court testimony is through stipulations. For example, the parties might 
stipulate that, if the child were called to testify, the child would say that he or 
she wants to go home, or wants a certain amount of visitation or wants posta-
doption contact with his or her mother. Alternatively, the parties may agree that 
the child can write a letter or submit an affidavit to the court. See Dumain v. 
Gwynne, 92 Mass. (10 Allen) 270, 275–76 (1865). Similarly, by agreement of 
the parties, the judge can interview the child in chambers. See Youmans v. Ra-
mos, 429 Mass. 774, 779 (1999); Adoption of Kimberly, 414 Mass. 526, 535–36 
(1993). In addition, with the agreement of the parties, courts have also appointed 
a guardian ad litem to interview the child and report to the court the substance of 
the child’s wishes and comments. However, if the substance of the child’s testi-
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mony is contested by the parties, or if the child’s competence or motives are in 
question, the use of stipulations of this type will not be possible. 

§ 13.9.7 Judicial Limitations on Presentation of Evidence 

Occasionally, a judge may limit a party’s ability to present evidence at trial. For 
example, a judge may place a limit on the number of witnesses a party can call, 
on the length of time allotted to a witness’s testimony, or on the number of doc-
uments introduced. While a judge cannot restrict the parties from presenting 
their cases, a judge does have the discretion to limit or preclude the presentation 
of evidence deemed irrelevant or unnecessary. See, e.g., Guardianship of Bran-
don, 424 Mass. 482, 496 (1997). Most often, this occurs when a particular fact 
has been firmly established and does not require the calling of additional witnesses 
to testify on the same subject. 

In the event a judge imposes limits on the presentation of evidence that counsel 
believes are unreasonable, counsel should object on due process grounds. Coun-
sel should also make a proffer of evidence as to what the disallowed witness or 
document would establish to preserve the issue for appeal. If the judge’s limita-
tions on evidence are completely outrageous—e.g., refusing to allow a parent to 
testify because he or she arrived late for trial—counsel should consider seeking 
immediate interlocutory relief. See Chapter 12, Interlocutory Relief. 

§ 13.9.8 Objections and Preserving the Record 

While the affirmative presentation of the client’s case requires considerable time 
and energy, preventing the introduction of evidence by the opposing party and 
preserving the record for appeal deserves equal, if not greater, attention by coun-
sel. Because the overriding purpose of a care and protection case is to protect the 
child’s best interests, there is often a tendency on the part of judges to err on the 
side of receiving as much information as possible, sometimes at the expense of 
the parent’s due process rights and in violation of the rules of evidence. While it 
is understandable that judges want to be in the best position to make informed 
decisions regarding the child, counsel for a party opposed to state intervention 
must be vigilant and object to all inadmissible evidence whenever doing so is 
necessary to advance the client’s interests at trial and to preserve the record for 
appeal. Even if the child supports the petition against the parents, child’s counsel 
may wish to join in the parents’ objection to ensure that the parents have no le-
gitimate grounds for an appeal that might undermine or delay the final resolution 
of the case. 
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Proper objections, like so many other aspects of care and protection trial prac-
tice, are often the result of good preparation and proper planning. Many trial 
objections are simply objections as to the form or content of the question (e.g., 
leading or asked and answered) and cannot be anticipated. However, counsel can 
and should anticipate and prepare for objections to the greatest extent possible 
well in advance of trial. In the planning stage, counsel should carefully review 
all documents likely to be introduced and the testimony of all witnesses likely to 
be called by any other party and identify in advance of trial all foreseeable and 
appropriate objections to that evidence. 

Counsel should also be prepared to raise some objections in advance of trial 
through motions in limine, particularly objections to the admission of documents 
or portions of documents. Similarly, if counsel is seeking to exclude a witness 
from testifying altogether or from testifying about a particular subject matter 
(e.g., privileged information), counsel may file a motion in limine in advance of 
trial. However, most objections to witness testimony are typically made at the 
time of trial, during the testimony. Many attorneys, even those with considerable 
trial experience, have a list of common objections as part of their trial notebook 
to assist them in making objections throughout the trial. See Exhibit 13O, List 
of Objections for Trial. 

It is imperative that counsel renew at trial any pretrial objections that were de-
nied or overruled, or upon which the court took no action. Otherwise, the objec-
tion is deemed waived and the issue will not be preserved for consideration on 
appeal. See Commonwealth v. Whelton, 428 Mass. 24, 25 (1998). Similarly, if 
counsel wishes to preclude introduction of a particular piece of evidence at trial, 
counsel must object each time the evidence is offered. See Commonwealth v. 
Miskel, 364 Mass. 783, 792 (1974) (objection to earlier question does not carry 
over to later one to which there was no objection). Counsel should avoid making 
a “continuing” or “standing” objection to a line of questioning, as this practice 
may be insufficient to preserve the issue for appeal, particularly when it is not 
clear what specifically is being objected to by counsel. If a judge has made it 
clear that he or she understands the objection and does not want counsel to re-
peat the objection with each new question asked of the witness, counsel should 
state on the record as specifically as possible his or her “continuing” objection to 
the particular line of questioning (e.g., “I object on hearsay grounds to all ques-
tions about the witness’s conversation with the child.”). See Care and Protection 
of Leo, 38 Mass. App. Ct. 237, 238 n.3 (1995) (Appeals Court reviewed issue 
not properly preserved because transcript disclosed “untoward bullying of counsel 
by the trial judge”). 

Some judges reserve ruling on an objection when it is made and will take the 
evidence “de bene” when it is offered without making a decision regarding its 
admissibility at that time. A judge may properly take evidence de bene when the 
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proffering party has not yet satisfied all of the foundational requirements for its 
admission, but intends to do so in the future (i.e., through a subsequent witness). 
However, judges sometimes take evidence “de bene” because they are not cer-
tain how to rule on an objection and want more time to decide. This is problem-
atic for all counsel, as their trial strategy may be dependent upon the admission 
or exclusion of the particular piece of evidence. Whenever the court takes evi-
dence de bene, the objecting party must renew the objection or move to strike 
the evidence before the conclusion of the trial, or the objection will be waived 
and the evidence will be admitted. See Commonwealth v. Navarro, 39 
Mass. App. Ct. 161, 166 (1995). Counsel offering the evidence should ensure 
that all foundational requirements for its admission have been satisfied before 
the trial concludes. If the judge is in doubt about the admissibility of the evidence, 
counsel should consider submitting a memorandum of law on the issue. 

Timely objections by counsel are critical to preserve the record for appeal. Ab-
sent exceptional circumstances, a party cannot argue an issue on appeal if the 
party did not properly object and preserve the issue at the trial level. See Adop-
tion of Mary, 414 Mass. 705, 712 (1993); compare Adoption of Parker, 77 Mass. 
App. Ct. 619, 622 (2010) (finding exceptional circumstances to consider issue 
that was not properly preserved). For this reason, counsel must be prepared to 
respond appropriately any time an objection is raised. For example, if a witness 
testifies to inadmissible evidence despite counsel’s objection (i.e., counsel’s ob-
jection is sustained by the judge, but the witness has already answered), counsel 
must move to strike the witness’s statements from the record or the statements 
will remain in evidence. Finally, to preserve the client’s rights on appeal, counsel 
must object on behalf of his or her own client. Counsel cannot rely on objections 
made by counsel for another party to preserve his or her client’s rights on appeal.  

While an appellant must preserve an issue at trial in order to raise the issue on 
appeal, an appellee generally “may defend a judgment on any ground based on 
the record so long as raising the argument is not unfair to its opponent.” Guardi-
anship of Phelan, 76 Mass. App. Ct. 742, 750 (2010) (citations omitted). How-
ever, some types of arguments or defenses are in the nature of “affirmative de-
fenses” that may be waived if not raised first at the trial level. Guardianship of 
Phelan, 76 Mass. App. Ct. at 750. Some examples of affirmative defenses are 
waiver, estoppel, and res judicata. Guardianship of Phelan, 76 Mass. App. Ct. at 
750 (citing Mass. R. Civ. P. 8(c)). 

§ 13.9.9 Motions to Reconsider and Interlocutory 
Appeals 

In some situations, simply preserving an issue for appeal and moving on with 
the rest of trial does not sufficiently protect the client’s rights. An unfavorable 
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ruling on a particular issue might preclude further presentation of the case and 
be of such grave importance to the execution of trial strategy that more immedi-
ate relief is required. When this occurs, counsel should file a motion to reconsider 
the issue or pursue interlocutory relief. Motions to reconsider are occasionally 
successful at the trial level. In addition, motions to reconsider are often a prerequi-
site to filing a petition for interlocutory relief with an appellate court. 

A motion to reconsider can be an appropriate tactic if counsel believes that the 
trial judge made a mistake on the facts or the law and that the judge might, once 
confronted with a motion to reconsider, rule accordingly in the client’s favor. 
This strategy is particularly useful when counsel is unprepared during the course 
of trial to argue an issue fully, or if the judge did not afford counsel sufficient 
time to present his or her argument, and counsel determines that a written mo-
tion to reconsider supported by case law might persuade the judge. Counsel 
might also consider filing a motion to reconsider even when he or she does not 
expect the judge to change the ruling if counsel is concerned that he or she failed 
to properly preserve the issue for a later appeal. 

If a motion to reconsider is denied, or is for some reason not the appropriate 
tactic to pursue, counsel may consider seeking interlocutory relief. If counsel 
does seek interlocutory relief, counsel must also request a stay of the trial pro-
ceedings until the request for interlocutory relief is addressed. Petitions for inter-
locutory relief are only appropriate in extraordinary circumstances, such as a 
judge’s unreasonable limitation on the presentation of evidence or other blatant 
disregard for the client’s due process rights. See Chapter 12, Interlocutory Relief. 

§ 13.9.10 Proposed Findings of Fact and Conclusions 
of Law 

Many times, at the close of evidence or upon conclusion of closing statements, 
the judge will rule from the bench. General Laws c. 119, § 27 requires the court 
to issue detailed findings of fact and conclusions of law within ten days of the 
adjudication. In addition, Juv. Ct. Standing Order 2-07 requires written findings 
in support of the judge’s decision within ninety days of the close of evidence and 
case law requires that judgments be supported by specific, detailed findings of 
fact. See Custody of Eleanor, 414 Mass. 795, 799 (1993).  

However, judges typically do not issue written findings of fact and conclusions 
of law unless one of the parties to the case files a notice of appeal. This practice 
can be problematic for counsel, as it is difficult to advise the client on the merits 
of an appeal without the benefit of the judge’s findings of fact and conclusions 
of law. In those circumstances, counsel should explain the situation to the client 
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and, if the client wishes, file a notice of appeal. The notice of appeal can always 
be withdrawn at a later date with the client’s consent. 

In any case in which the judge is required to issue written findings, the parties 
are expected to submit proposed findings of fact and conclusions of law on the 
client’s behalf. See Adoption of Azziza, 77 Mass. App. Ct. 363, 367 n.12 (2010). 
Typically, the court sets a deadline for receipt of proposed findings and conclu-
sions of law. Again, although Juvenile Court Standing Order 2-07 requires find-
ings within ninety days, depending on the length and complexity of the trial and 
the court’s docket, the court may set a deadline ranging anywhere from a couple 
of weeks to several months. Moreover, it is not unusual for counsel to request 
extensions of time to submit proposed findings and conclusions. However, this 
practice is not recommended and counsel should advocate for adherence to the 
ninety-day time frame for the court to issue its findings in support of the judg-
ment. See Adoption of Willamina, 71 Mass. App. Ct. 230, 238–39, review de-
nied, 451 Mass. 1103 (2008). 

The submission of proposed findings of fact and conclusions of law is yet an-
other valuable opportunity for counsel to explain the client’s theory of the case 
to the court. While counsel cannot omit or distort unfavorable facts in evidence, 
counsel can present those facts in a way that most benefits the client’s position. 
However, counsel must be careful not to propose findings unsupported by the 
evidence that, if adopted by the court, could provide the opposing party a merito-
rious issue for appeal. See Adoption of Abby, 62 Mass. App. Ct. 816, 817 (2005). 

Many attorneys and judges have a boilerplate set of findings and conclusions 
with which to begin, depending on the subject matter of the case. While counsel 
can certainly use such a template and need not conduct extensive legal research 
on well-established precedents, counsel should ensure the proposed findings 
submitted in any given case reflect the unique characteristics of that case. The 
Supreme Judicial Court’s Committee on Delay in Child Welfare Cases has is-
sued “Guidelines for Developing Proposed Findings of Fact and Rulings of Law 
in Child Welfare Cases” to assist trial counsel. See Guidelines for Developing 
Proposed Findings of Fact and Rulings of Law in Child Welfare Cases, included 
as Exhibit 13B at the end of this chapter. 

Practice Note 
Some attorneys prefer to draft proposed findings of fact and conclu-
sions of law in advance of trial. This practice can assist counsel in 
organizing the evidence to be presented at trial and determining how 
that evidence will be introduced (i.e., through what document or wit-
ness). During the course of the trial, proposed findings can also be 
used as a checklist to keep track of what evidence has and has not 
been admitted. However, proposed findings of fact and conclusions of 

13–50 2nd Supplement 2012 



TRIAL PREPARATION AND CONDUCT § 13.9 

law prepared in advance of trial will need to be revised to fairly reflect 
the evidence actually admitted during the course of the trial. 

§ 13.9.11 Reopening the Record 

One form of relief that may be appropriate to request on behalf of a client after 
the close of trial but before issuance of the judgment by the court is a motion to 
reopen the evidence. Motions to reopen the evidence may be considered when 
there is new, or newly discovered, evidence that was not available to counsel 
prior to the conclusion of the trial. Alternatively, a new appellate decision 
may require the submission of additional evidence on a particular issue. 
Counsel can file a motion to reopen the evidentiary record, seeking to introduce 
the evidence through testimony or documents, as in the normal course of trial. 
See Adoption of Rhona I, 57 Mass. App. Ct. 479, 486–87 (2003); see also 
Mass. R. Civ. P. 59(a), 1973 reporter’s notes (a motion for new trial may be filed 
before or after entry of judgment). See also Chapter 17, Postjudgment Represen-
tation, for a further discussion of motions for new trial. See Exhibit 13P, Motion 
to Reopen the Evidence. 

§ 13.9.12 Issuance of Judgment 

In many cases, following the close of evidence, the judge takes the matter under 
consideration and issues the judgment at a later date. The judge is required by 
rule to make his or her decision and issue findings within ninety days of the 
close of the evidence. See Juv. Ct. R. 14D; Juv. Ct. Standing Order 2-07(III); see 
also Adoption of Willamina, 71 Mass. App. Ct. 230, 238–39, review denied, 451 
Mass. 1103 (2008). Once the judge has ruled, the clerk must immediately enter 
the adjudication or order on the docket and notify all parties by mail. Juv. Ct. R. 
14A, 14B. 

Nevertheless, the judgment, and findings in support of the judgment, often do 
not issue within ninety days. In cases in which there is a delay between the close 
of the trial and issuance of the judgment, trial counsel (as opposed to appellate 
counsel, who presumably has not yet been appointed) remains responsible for all 
aspects of the client’s case. If some action needs to be taken or some form of 
relief becomes available to the client while awaiting the court’s decision on the 
trial, it is trial counsel’s responsibility to consider and pursue that action or relief 
on the client’s behalf.  

In cases where the delay is particularly lengthy, counsel may consider filing a 
motion requesting that the court enter its judgment and findings in support of the 
judgment by a particular date. See Adoption of Rhona I, 57 Mass. App. Ct. 479, 
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481, 486–87 (2003) (criticizing the almost two-year delay between trial and 
judgment). See Exhibit 13Q, Motion Requesting the Court Enter Findings and 
Judgment. 

In addition, sometimes the court enters judgment promptly but then delays enter-
ing its findings. Under G.L. c. 119, § 27, the trial judge must file detailed find-
ings of fact and conclusions of law within ten days of the adjudication. In Adop-
tion of Willamina, 71 Mass. App. Ct. 230, 238 (2008), the Appeals Court criti-
cized the trial judge for issuing her findings almost eleven months after she en-
tered the decree terminating the mother’s rights. The Appeals Court expressed 
concern that without the findings, the mother cannot prosecute her appeal even 
though the decree is effective upon its entry. Adoption of Willamina, 71 Mass. 
App. Ct. at 238. The Appeals Court was also concerned because a prompt reso-
lution of the appeal serves the child’s best interest. Adoption of Willamina, 71 
Mass. App. Ct. at 238 (citations omitted). Depending on the length of the delay 
and the impact of the delay on the client, trial or appellate counsel may want to 
file a motion in the Trial Court seeking issuance of findings of fact. See Ex-
hibit 17J, Motion for Issuance of Findings of Fact and Conclusions of Law. 

Regardless of the manner and time frame in which the judgment is issued, the 
effective date of the judgment for purposes of calculating the deadline for filing 
a notice of appeal is the date on which the judgment is entered on the docket. 
See Mass. R. App. P. 4(a). See Chapter 17, Postjudgment Representation, for a 
further discussion about the timeframes for filing a notice of appeal. 

§ 13.10 CONCLUSION 

Zealous, competent advocacy can mean the difference between a favorable and 
unfavorable result for the client at a care and protection trial. Moreover, “vic-
tory” can mean achieving some, if not all, of the client’s objectives. As in any 
area of law, effective trial advocacy in child welfare cases requires thorough 
preparation, including knowledge of the facts and issues of the case, knowledge 
of the rules of evidence and procedure, strong trial skills, and knowledge of lo-
cal court practice and customs. Notwithstanding the rigors and challenges of 
these cases, a well-executed trial is likely to be a rewarding experience for coun-
sel and an invaluable service to the client, who will benefit from achieving the 
best outcome possible under the circumstances of the case. 
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EXHIBIT 13A—Preliminary Outline for Developing 
a Theory of the Case 

• Historic perspectives of parenting/how have circumstances 
changed? 

• What conditions and problems brought the child into care? What 
were the causes? 

• Have additional conditions or problems been discovered or arisen 
since the case began? Rebuttal—DSS actions/foster care instability 
caused them. Regardless of the cause, will parent be able to address 
the child’s needs? 

• Has parent taken steps and made changes to remedy conditions? 
Cooperation with DSS? Rebuttal—Obstacles, DSS failures, lack 
of services, socioeconomic hardships such as homelessness or 
lack of medical insurance 

• Parent child visitation—quality and consistency of. Rebuttal—
problems caused by extenuating circumstances; problems caused 
by DSS, problems caused by distance, transportation 

• Will change last? Will progress continue in the future? Rebuttal—
recent change, availability of services 

• Does the parent have any ADA or other claims regarding lack of 
reasonable efforts based on disability discrimination? 

• Has child established lasting bonds with his or her substitute care-
taker? Has the substitute caretaker interfered in or harmed the 
parent-child relationship? Is substitute caretaker expected to be 
the permanent placement? If the child is moved will there be 
harm? Can the parent help the child recover from the harm caused 
by the move or will the harm be permanent, or lasting? 

• What are the child’s needs? [Assumed needs for safety, perma-
nence, stability, medical care, education, basic material needs] 

• Are the child’s needs special? Did the parent cause or contribute 
to the child’s special needs because of domestic violence, sub-
stance abuse, neglect? Is that connection a barrier to the parent’s 
ability to help the child? 
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• Parent’s plan must meet the needs of the child. Does parent have a 
plan at all? Is it adequate for the child’s needs? What resources 
will be used? Does the parent have supports? Rebuttal—have par-
ent articulate a plan 

• DSS plan must be in the child’s best interests. Rebuttal—being 
with family is in the child’s best interests 

• Has DSS complied with its regulations in considering family 
members? Has it intentionally manipulated circumstances to favor 
continued placement with the foster home instead of kinship care? 

• What is the child’s preference? If the child is over the age of con-
sent to adoption (twelve), or guardianship (fourteen), how should 
the court factor that into its decision to terminate, or not terminate 
parental rights? 

• Is parent able to provide minimally adequate care for child despite 
mental illness, substance abuse, cognitive limitations, etc.? 

• Are there cultural, racial, ethnic, or linguistic factors that militate 
in favor of reunification? Socioeconomic or racial/cultural/ethnic 
bias that has driven DSS and/or judicial decision-making? 
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EXHIBIT 13B—Guidelines for Developing Proposed 
Findings of Fact and Rulings of Law in Child Welfare 
Cases 

Comprehensive and well written proposed findings of fact and rulings of law 
greatly assist in the just adjudication of petitions brought pursuant to G.L. c. 119, 
§§ 24 and 26, and G.L. c. 210, § 3 (colloquially known as “care and protection” 
and “termination of parental rights” cases, and collectively referred to in these 
guidelines as “child welfare cases”). The following guidelines and model outline 
have been developed and endorsed by the Supreme Judicial Court’s Committee 
on Delay in Child Welfare Cases. They are intended to assist trial counsel in 
child welfare cases in preparing proposed findings of fact and rulings of law. 

General Guidelines 

1. In every contested child welfare case (unless the court otherwise instructs), 
the attorneys representing the parties at trial should submit comprehensive pro-
posed findings of fact and rulings of law to the presiding judge under a timeline 
to be established by the court. 

2. The parties’ proposed findings and rulings should be composed in short, num-
bered paragraphs grouped under subheadings such as those set forth in the Out-
line section below. Each paragraph should deal with only one set of related facts 
or one proposition of law. 

Guidelines for Drafting Proposed Findings of Fact 

1. Within each topical area, the numbered paragraphs should follow an orderly 
progression. In the proposed findings of fact section, the information will usu-
ally be presented in chronological order. However, in some subsections it may 
be more appropriate to organize information according to a thematic design 
(e.g., child by child). 

2. Proposed findings of fact should be specific and detailed, particularly in the 
areas most central to the party’s theory of the case. 

3. An attorney should propose only findings that are supported by the evidence 
or reasonable inferences therefrom. Every proposed fact should be followed by a 
reference to the supporting evidence or to any stipulated facts. There should be a 
cite to the trial exhibits or trial transcript whenever possible. If a transcript is not 
available sufficiently in advance of the due date of the proposed findings, then 
the attorney should identify the witness who testified to each fact and give the 
date of that testimony. 
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4. Where there is conflicting or disputed evidence concerning particular factual 
matters, it is advisable to include proposed credibility findings that articulate 
why certain testimony or evidence should be credited and conflicting evidence 
rejected. 

Guidelines for Drafting Proposed Conclusions of Law 

1. In drafting proposed rulings of law, the attorney should articulate his or her 
theory of the case and set forth the legal analysis that supports the client’s posi-
tion, with citations to supporting legal authority, including pinpoint citations to 
the page of a case on which the relevant material appears. 

2. Proposed rulings of law should be carefully tailored to the legal issues actu-
ally raised in the case and should apply the law to the particular facts of the case. 

3. Well established propositions of law common to many child welfare cases 
should be stated succinctly, without significant elaboration, and should be fol-
lowed by a citation to the leading case(s) on point. Avoid the use of string citations 
and boilerplate formulations of the general law in this area. 

Model Outline of Proposed Findings of Fact 

Each topic area should be addressed unless it is plainly irrelevant to a particular 
case. It is recommended that either the proposed findings as a whole follow a 
logical, generally chronological order, or that the findings be divided into sub-
sections by subject matter (e.g., findings concerning each parent or child where 
more than one parent or child is involved), with all of the findings contained 
within each subsection laid out in some logical (e.g., chronological) fashion. 

I. Introductory Paragraph Concerning the Child(ren) and Parent(s) 

Identify the parties, including the child(ren) who are the subject of the proceed-
ings, by name (including any alias) and date (and place, if known) of birth. 
Specify the child(ren)’s age(s) at the time of trial. Also identify other immediate 
family members who are not parties before the court. Describe the legal rela-
tionships among the members of the immediate family (e.g., specify if legal or 
putative parent, full or half-sibling). If paternity has been adjudicated, enter the 
date of adjudication or the date a voluntary acknowledgment of paternity was 
executed. 

II. Procedural History of the Case 

Use the docket sheets to capture information regarding all significant procedural 
steps in this case and any related cases. Include, for example, the date the peti-
tion was filed; the names and dates of appointment of counsel and any court 
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investigator or guardian ad litem; and the date(s) of trial. Specify the date and 
manner of service of process for each respondent. Set forth the substance of any 
preliminary court rulings, motions in limine, and significant evidentiary rulings. 
Lay out the procedural history of any past legal actions, including dates, courts, 
and docket numbers; findings of fact, if any; and prior determinations. 

III. List of Exhibits and Witnesses 

List all exhibits, trial witnesses, and stipulated facts. Where applicable, specify 
whether exhibits were redacted or admitted for a limited purpose only. The wit-
ness list should identify each witness by name and by title (e.g., guardian ad litem) 
or relationship to the child (e.g., mother). For expert witnesses, provide licensure 
information (e.g., LICSW) or area of expertise (e.g., child psychiatrist). 

IV. The Facts of the Particular Case 

A. History of the Period Prior to DSS Involvement 

1. If the child(ren) resided with the parent(s) prior to DSS involvement, specify 
the duration (giving dates); location, including a description of the surroundings; 
and amount of daily contact between parent(s) and child(ren). 

2. Identify other relevant persons in the child(ren)’s life (especially the noncus-
todial parent, siblings and extended family) and describe the amount of contact 
and activities engaged in together. Incorporate evidence regarding the child(ren)’s 
development, including their health history (both physical and mental/emotional); 
educational history; and social adjustment. 

3. Describe the parent(s)’ circumstances, including their health history (both 
physical and mental/emotional); economic circumstances; employment history; 
and marital information (such as dates of marriage, separation, and divorce); and 
relationship with each other and with other partners or spouses, if relevant. 

B. History of the Family’s Involvement with DSS Prior to Filing of the Petition 

Include details of evidence regarding the events immediately preceding the fil-
ing of the petition, including the dates and circumstances of any 51A reports and 
51B investigations, voluntary agreements for custody, or parental surrenders. 

C. Evidence Regarding Reasonable Efforts, Services Offered, and Parental Utili-
zation of Services 

Describe evidence of any services offered to the parent(s) and the child. State the 
evidence of the parent(s)’ and DSS’s compliance or lack of compliance with any 
service plan. Discuss any evidence of the parent(s)’ course of treatment, if appli-
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cable, and of the prognosis for the parent’s rehabilitation. Indicate if a court has 
determined that no reasonable efforts are required to reunite the child(ren) with 
their parent(s). 

D. Evidence Regarding Each Parent 

Set forth the relevant evidence regarding the ability, capacity, fitness, and readi-
ness of the parent(s) to assume or resume parental responsibilities. Parties sup-
porting the petition should, in particular, describe any evidence of the parent(s)’ 
abuse or neglect of the child (specify by date, incident, and person making ob-
servation). Parties supporting the petition should pay particular attention to any 
evidence of an adverse impact on the child of any alleged unfitness of the par-
ent(s). Parties opposing the petition should show why evidence of unfitness is 
incredible, insignificant, stale, or without negative impact on the child and 
should propose findings to show change, good parenting, a positive parent-child 
relationship, and the ability to provide a stable physical and emotional home 
environment. 

E. Evidence Regarding Each Child 

Describe the child(ren)’s behavior, as well as present emotional and physical 
health. Specify any educational, developmental, or intellectual challenges. Evi-
dence of the child(ren)’s medical needs should also be set forth here. Include 
evidence concerning: (a) the parent(s)’ ability to meet the child’s special needs; 
(b) the effect on child(ren) of terminating or maintaining their relationship with 
their parent(s), foster or pre-adoptive parents, and/or siblings, relatives, or other 
significant persons; and (c) the wishes of the child(ren) regarding reunification, 
curtailment or continuation of contact with parent(s), and/or adoption, if appropriate. 

F. Evidence Regarding the Child’s Substitute Care Placement History 

Provide dates and specify types of placement. Explain changes, if any, and the 
reasons therefor. If applicable, include information concerning any foster care 
review meetings and DSS permanency planning conferences, assuming evidence 
of such is introduced at trial. Parties should discuss any evidence of the child’s 
behavior while in substitute care and/or evidence of any bonds formed with a 
substitute caretaker, whether the child will suffer harm if the placement is 
changed, and whether the child’s parent has the capacity to meet the child’s 
needs upon removal from substitute care. 

G. Evidence Regarding Visitation 

Include information concerning the dates, frequency, and location of visitation; 
any efforts by the parent(s) to obtain or increase visitation; parent(s)’ and DSS’s 
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compliance or noncompliance with the visitation schedule; activities undertaken 
and person(s) present during visits; response of child(ren) before, during, and 
after visits. Also include information concerning any contacts between child(ren) 
and siblings or other relatives and any nonvisitation contacts (e.g., telephone, 
letters, cards, school or medical-related contacts) between the child(ren) and the 
parent(s). 

H. Summary of Evidence Pertaining to the Fourteen Factors Set Forth in G.L. 
c. 210, § 3(c) (if applicable) 

I. Evidence Regarding the DSS Plan for the Child(ren) and Any Alternative 
Plan(s) Offered by the Other Parties (if applicable) 

Summarize the evidence regarding DSS’s efforts to implement a permanent plan 
for the child(ren) and/or any evidence supporting or opposing the feasibility of a 
plan other than that propounded by the petitioner. Summarize the evidence that 
demonstrates that DSS’s plan or any other plan(s) proposed at trial is or is not in 
the best interest of the child. It is not enough to assert the conclusion that the 
plan serves the child’s best interests. The attorney should propose a series of 
specific findings that discuss the various factors demonstrating the merit or lack 
of merit of the plan(s) in question. Also summarize any evidence concerning the 
timetable for implementation of the plan(s) and the nature and effect of any an-
ticipated delay, change of schedule, or obstacles to implementation. 

J. Evidence Regarding the Advisability and/or Feasibility of Post-Adoption 
Contact 

Set forth evidence of any existing personal relationship between parent and 
child(ren) (or, if relevant, between child(ren) and siblings), or the degree of dis-
sociation; evidence that demonstrates the significance of the existing bond, or 
lack thereof; and evidence, if any, showing that terminating the relationship 
would be harmful to the child or that continued contact is currently in the best 
interests of the child. 

V. Conclusions of Law 

In the proposed rulings of law section, threshold legal issues and procedural 
issues should be addressed first, followed by the core legal issues implicated in 
the case, and then any subsidiary legal issues. Where applicable, the so-called 
“fourteen factors” set forth in G.L. c. 210, § 3(c), should be dealt with in nu-
merical order, with a brief statement noting the inapplicability of those factors 
not implicated in the case. This section should conclude with an identification of 
those factors that lead to the ultimate conclusion and the remedy sought. 
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VI. Proposed Order 

State with specificity the relief your client seeks, including, if appropriate, an 
alternative form of relief. A draft Order should be included with your submission. 
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EXHIBIT 13C—Sample Pretrial Conference 
Memorandum (1) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

_________________________
 
IN RE: Care and Protection of 
John and Jack Doe 
________________________ 

 
) 
) 
) 
) 

 
 
FATHER’S PRE-TRIAL  
MEMORANDUM 

I. Parties and Counsel 

Petitioner: 

Department of Social Services 

Address 

City, MA 00000 

Attorney for Petitioner: 

Attorney 

Department of Social Services 

Region Legal Department 

Address 

City, MA 00000 

Mother: 

Jane Doe 

Counsel for Mother: 

Address 

City, MA 00000 

Father: 

John Roe 

Counsel for Father: 

Attorney 

Address 

City, MA 00000 

Children: Counsel for Children: 
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Jack Roe (DOB X/X/XX) 

Rachel Roe (DOB X/X/XX) 

Attorney 

Address 

City, MA 00000 

II. Uncontested Facts 

1. Jack Roe, a child who is the subject of this petition, was born on X/X/XX. 

2. Rachel Roe, a child who is the subject of this petition, was born on 
X/X/XX. 

3. Jane Doe is the mother of Jack and Rachel Roe.  

4. John Roe is the father of Jack and Rachel Roe. 

5. A care and protection was filed by the Department of Social Services (the 
“Department”) on or about X/X/XX. 

6. The Department received temporary custody of Jack and Rachel Roe on 
X/X/XX. They have been in the Department’s custody since that date. 

7. [If applicable] The Department changed the goal of the case to Termination 
on X/X/XX. 

8. [If applicable] The Department filed a Notice of Intent to Seek Termination 
of Parental Rights in the City Juvenile Court on X/X/XX. 

III. Contested Issues of Fact and Law 

1. Whether DSS can establish by clear and convincing evidence that Jane Doe 
is currently unfit to provide for the interests and needs of either or both Jack 
and Rachel Roe, and that either or both Jack and Rachel Roe are in need of 
care and protection. 

2. Whether DSS can establish by clear and convincing evidence that John Roe 
is currently unfit to provide for the interests and needs of either or both Jack 
and Rachel Roe, and that either or both Jack and Rachel Roe are in need of 
care and protection. 

3. Whether DSS can establish by clear and convincing evidence that it is in the 
best interest of each child to be committed to the custody of DSS or some 
other suitable person or agency temporarily or until Jack and Rachel Roe 
reach the age of 18. 
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4. Whether DSS can establish by clear and convincing evidence that Jane Doe 
does not currently possess the ability, capacity, readiness and fitness to pro-
vide care adequate to meet the interests and needs of either or both Jack and 
Rachel Roe. 

5. Whether DSS can establish by clear and convincing evidence that John Roe 
does not currently possess the ability, capacity, readiness and fitness to pro-
vide care adequate to meet the interests and needs of either or both Jack and 
Rachel Roe. 

6. Whether DSS has used reasonable efforts to deliver services reasonably 
designed to enable Jane Doe to provide suitable care and protection to either 
or both Jack and Rachel Roe. 

7. Whether DSS has used reasonable efforts to deliver services reasonably 
designed to enable John Roe to provide suitable care and protection to ei-
ther or both Jack and Rachel Roe. 

 [Note: If DSS is seeking termination of parental rights, set forth Nos. 8-14 
as below.] 

8. Whether there is clear and convincing evidence to show that the best inter-
ests of either or both Jack and Rachel Roe will be served by issuing a decree 
terminating Jane Doe’s rights to receive notice of or to consent to any legal 
proceeding affecting the adoption, custody, guardianship or other disposi-
tion of either or both of the children. 

9 Whether there is clear and convincing evidence to show that the best inter-
est of either or both Jack and Rachel Roe will be served by issuing a decree 
terminating John Roe’s rights to receive notice of or to consent to any legal 
proceeding affecting the adoption, custody, guardianship or other disposi-
tion of either or both of the children. 

10. Whether Jane Doe and Jack Roe share a significant bond and whether a 
court order abruptly disrupting that relationship would run counter to Jack 
Roe’s best interests, so that post-termination/post-adoption contact should 
be ordered. 

11. Whether John Roe and Jack Roe share a significant bond and whether a 
court order abruptly disrupting that relationship would run counter to Jack 
Roe’s best interests, so that post-termination/post-adoption visits should be 
ordered. 

12. Whether Jane Doe and Rachel Roe share a significant bond and whether a 
court order abruptly disrupting that relationship would run counter to Ra-
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chel Roe’s best interests, so that post-termination/post-adoption visits 
should be ordered. 

13. Whether John Roe and Rachel Roe share a significant bond and whether a 
court order abruptly disrupting that relationship would run counter to Ra-
chel Roe’s best interests, so that post-termination/post-adoption visits 
should be ordered. 

14. Whether it is in the best interest of Jack and Rachel Roe to have visits with 
each other should they be separated by foster care or adoption, and whether 
such visitation is reasonable and practical. 

 [If DSS is not seeking termination of parental rights, the Court may still, 
sua sponte, consider terminating parental rights, thus counsel should set 
forth the following to preserve the issue for appeal.] 

15. If the Court, sua sponte, decides to consider termination of parental rights, 
whether there is clear and convincing evidence to show that the best inter-
ests of either or both Jack and Rachel Roe will be served by issuing a decree 
terminating Jane Doe’s rights to receive notice of or to consent to any legal 
proceeding affecting the adoption, custody, guardianship or other disposi-
tion of either or both of the children. 

16. If the Court, sua sponte, decides to consider termination of parental rights, 
whether there is clear and convincing evidence to show that the best interest 
of either or both Jack and Rachel Roe will be served by issuing a decree 
terminating John Roe’s rights to receive notice of or to consent to any legal 
proceeding affecting the adoption, custody, guardianship or other disposi-
tion of either or both of the children. 

17. If the Court, sua sponte, decides to consider termination of parental rights, 
whether Jane Doe and Jack Roe share a significant bond, and whether a 
court order abruptly disrupting that relationship would run counter to Jack 
Roe’s best interests, so that post-termination/post-adoption visits should be 
ordered 

18. If the Court, sua sponte, decides to consider termination of parental rights, 
whether John Roe and Jack Roe share a significant bond, and whether a 
court order abruptly disrupting that relationship would run counter to Jack 
Roe’s best interests, so that post-termination/post-adoption visits should be 
ordered. 

19. If the Court, sua sponte, decides to consider termination of parental rights, 
whether Jane Doe and Rachel Roe share a significant bond, and whether a 
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court order abruptly disrupting that relationship would run counter to Ra-
chel Roe’s best interests, so that post-termination/post-adoption visits 
should be ordered. 

10. If the Court, sua sponte, decides to consider termination of parental rights, 
whether John Roe and Rachel Roe share a significant bond, and whether a 
court order abruptly disrupting that relationship would run counter to Ra-
chel Roe’s best interests, so that post-termination/post-adoption visits 
should be ordered. 

11. If the Court, sua sponte, decides to consider termination of parental rights, 
whether it is in the best interest of Jack and Rachel Roe to have visits with 
each other should they be separated by foster care or adoption, and whether 
such visitation is reasonable and practical. 

IV. Status of Discovery 

Counsel for the father requests an updated file, including all dictation, assess-
ments and reports. Counsel received copies of the file as of [date]. 

V. Potential Witnesses 

John Roe 

Jane Doe 

Court Investigator Sam Investigator 

Stanley Social Worker, DSS ongoing worker 

Sally Supervisor, DSS supervisor 

Susie Social Worker, DSS former ongoing worker 

Alice Adoption Worker, DSS adoption worker 

Alex Assessment, DSS assessment worker 

Tom Teacher, City School 

Tess Teacher, City School 

Phylidda Physician, childrens’ pediatrician 

Ernie Expert, bonding expert 
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VI. Proposed List of Exhibits 

Court Investigator’s Report 

Court Investigator’s Updated Report 

Any and all 51A and 51B Reports 

Any and all Service Plans 

Any and all assessments 

Any and all DSS dictation 

Any and all CORI reports of the parties 

Any and all Court reports 

Any and all medical records of the children 

Any and all school records of the children 

VII. Estimate of Trial Time 

Two–Three Days 

VIII. Reservation 

Counsel for the Father, John Roe, reserves the right to call additional witnesses 
and present additional evidence upon notice to all parties a reasonable time prior 
to the scheduled trial. 

Dated: Respectfully submitted, 

JOHN ROE, 

By his attorney 

_____ 
Attorney, BBO No. 

Address 

Telephone Number 
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CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mailing the same to them. 

 _____ 
Attorney 
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EXHIBIT 13D—Parent’s Motion to Compel Subject 
Child’s Attendance 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 

_________________________
 
IN RE: Care and Protection of 
C, J, and R Children 
________________________ 

 
) 
) 
) 
) 

 
 
MOTION TO PRODUCE THE 
CHILDREN TO GIVE TESTIMONY 
AT THE TRIAL OF THIS MATTER 

MS. MOTHER, the mother of the children named in the above numbered peti-
tion, hereby moves this Court to enter an order requiring that the petitioner pro-
duce the children to give testimony in this matter. As grounds for this motion, 
MS. MOTHER states as follows: 

1. It is anticipated that the petitioner will offer into evidence the report of the 
Court Investigator, dated X/XX/XX. The report contains statements that the 
children made to the investigator, as well as statement the children made to 
other persons with whom the investigator spoke. Mother intends to move to 
strike from the Court Investigator’s report all the children’s statements on 
hearsay grounds. 

2. In Care and Protection of Rebecca, 419 Mass. 67, 82 (1994), the Supreme 
Judicial Court held that statements of the children contained in an investiga-
tor’s report may only be admitted as evidence for the truth of the matters as-
serted in the statements if the parents have an opportunity to rebut the 
statements through cross examination of the children and other means. See 
also Adoption of Carla, 416 Mass. 510, 514 (1993). "Due process concerns 
and fundamental fairness require that a parent have an opportunity effec-
tively to rebut adverse allegations concerning child-rearing capabilities, es-
pecially in a proceeding that can terminate all legal parental rights." Adop-
tion of Mary, 414 Mass. 705, 710 (1993). 

3. The burden of calling the children as witnesses is on the party seeking to 
refute the statements. See Adoption of Paula, 420 Mass. 716, 726–27 
(1995); Care and Protection of Leo, 38 Mass. App. Ct. 237, 243 (1995). If a 
party challenging a hearsay statement does not call the source of the state-
ment, the statement may be admitted into evidence for its truth. See Care 
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and Protection of Leo, 38 Mass. App. Ct. at 243. On the other hand, if the 
party challenging the statement calls the source as a witness and the source 
is unavailable, the statement should then be stricken from the report. 

Wherefore, counsel for Ms. MOTHER requests that this Court enter an order 
requiring the petitioner to produce the children to give testimony at the trial of 
this matter. 

 MS. MOTHER 
By her attorney 
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EXHIBIT 13E—Opposition to Motion to Compel 
Child’s Attendance 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  TOWN JUVELINE COURT 
NO.: 

_________________________
 
IN RE: Care and Protection of 
John Doe 
________________________ 

 
) 
) 
) 
) 

 
 
 

CHILD’S OPPOSITION TO MOTHER’S MOTION TO COMPEL 
CHILD’S ATTENDANCE AT TRIAL 

NOW COMES John Doe, the child in the above-referenced matter, and respect-
fully submits, through counsel, his opposition to Mother’s Motion to Compel 
Child’s Attendance at Trial. As grounds for this Opposition, John Doe, through 
counsel, asserts the following: 

Statement of Facts 

1) John Doe is fourteen years old, and his date of birth is X/X/XX. 

2) The above referenced care and protection was filed in the Town Juvenile 
Court on X/X/XX. At that time, the maternal aunt received direct custody of 
John. On X/X/XX, Mother waived her rights to a 72-hour hearing in this 
matter and the Town Juvenile Court ordered that John be placed into the 
custody of the Department of Social Services (“the Department”). To date, 
John remains in the custody of the Department. (See attached Court Report 
dated X/X/XX.) 

3) Currently, John resides in a specialized foster home. He was hospitalized on 
X/X/XX, resided at Residential Hospital in City, and was discharged on 
X/X/XX. He was hospitalized in X of XXXX for suicidal ideation at City 
Hospital, and in X of XXXX, at New England Hospital again for suicidal 
ideation. He was then transferred to Facility Hospital where he resided until 
X of XXXX. On X/X/XX, John was placed in a specialized foster home that 
became available. (Id.) 
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5) Phil Psychiatrist from City Mental Health Services is John’s treating clinician. 
He has regularly treated John since the summer of XXXX. He is scheduled 
to testify in the trial of the above-referenced matter on X/X/XX. Dr. Psy-
chiatrist’s clinical opinion is that testifying would cause John to suffer se-
vere psychological and emotional trauma. (See attached Affidavit of Child’s 
Counsel.) 

6) Carl Counselor worked at City Mental Health Services and has also counseled 
John for a number of years. He is scheduled to testify in the trial of the 
above-referenced matter on X/X/XX. Mr. Counselor’s clinical opinion is 
that testifying would result in severe psychological and emotional trauma to 
John. (Id.) 

7) Attorney Q was appointed as John’s Guardian Ad Litem in this matter. He 
interviewed John who spoke with him concerning this case and what he 
would like to happen in this matter. Attorney Q recommended that John not 
be forced to testify, that forcing him to testify would be harmful to his psy-
chological and emotional state. (See attached Report of the Guardian Ad Li-
tem). 

7) John has been informed of the court proceedings and has indicated that he 
does not want to come in to the court proceedings and testify. (See attached 
affidavit of John Doe). 

ARGUMENT 

I.  John Doe Was Not Listed on Mother’s Witness List 

Attorney for the Mother filed a witness list with the Town Juvenile Court on 
X/X/XX. John Doe was not listed on this document as a potential witness. Mas-
sachusetts Juvenile Court Rule 7 (Pretrial Conference) indicates that the pre-trial 
memorandum must include a witness list. As a result, Mother should not be 
permitted to call John as a witness. 

II. The Respondent Mother Does Not Have a Constitutional Right to 
Compel the Attendance of Witnesses  

A care and protection proceeding is civil in nature, not criminal. As a result, the 
Respondent Mother is not entitled to the “full panoply of constitutional rights 
afforded criminal defendants [].” Adoption of Don, 435 Mass. 158, 169 (2001). 
For example, the SJC has held that the constitutional right to confront witnesses 
does not apply in state intervention cases. Id. Similarly, the exclusionary rule, 
which in criminal cases precludes the admission of illegally obtained evidence, 
does not apply. Pet. of the Dep’t of Soc. Servs to Dispense with Consent to 
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Adoption, 384 Mass. 707, 710-711 (1981). Additionally, the doctrine of double 
jeopardy does not apply in care and protection cases. Custody of a Minor, 375 
Mass. 733, 746 (1978).  

Unlike defendants in criminal cases, in state intervention cases the appellate 
courts have not recognized a constitutional right to compel the attendance of 
witnesses. Indeed, in the one case to touch on the issue, the SJC held that a trial 
judge acted permissibly in allowing a motion to quash the father’s subpoena for 
the child to appear as a witness. Adoption of Peggy, 436 Mass. 690, 703 n.15 
(2002). The trial judge had found that the child’s testimony was not sufficiently 
probative to outweigh the likelihood of trauma to the child from testifying. Id. 
The SJC refused to reverse the trial judge, noting that under G.L. c. 119, § 21, 
the trial judge has discretion to determine whether the child is competent and 
willing to testify. Id. (See discussion of G.L. c. 119, § 21 below.) 

III. The Trauma to John Caused by Testifying Outweighs the Probative 
Value of His Testimony 

As in Adoption of Peggy, supra, the probative value of any testimony John 
could offer is outweighed by the significant trauma John would suffer if he were 
called to testify at the trial in this matter. All the professionals working with 
John agree that testifying would cause him trauma. In addition, John has made 
clear that he does not wish to testify. See also Opinion of the Justices, 406 Mass. 
1201, 1204-1205 (1992) (preparing for and testifying at trial can be traumatic 
for children).  

Further, it is unlikely that John could offer any relevant evidence relating to the 
issue at hand. John has not lived with his mother since X/X/XX (See attached 
Court Report dated X/X/XX). The issue for the court to determine is whether the 
Respondent mother is “currently fit to further the welfare and best interests of 
the child.” See Custody of a Minor, 389 Mass. 755, 766 (1983) (quoting Petition 
of the Dep’t of Pub. Welfare to Dispense with Consent to Adoption, 383 Mass. 
573, 589 (1981)). John cannot testify to mother’s current fitness, because he has 
not lived in the home for X years and his contact with her is limited to one hour 
weekly supervised visits. (See attached Court Report dated X/X/XX). Further, a 
guardian ad litem, Attorney Q, was appointed in this case, and can testify as to 
John’s statements to him regarding his position and wishes in this matter. John’s 
testimony is not necessary, and to force him to appear and testify would be un-
reasonable. 

IV. The Court May Decline To Have John Testify Pursuant to G.L. c. 119, § 
21 
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The purpose of G.L. chapter 119 is “to insure that the children of the common-
wealth are protected against the harmful effects resulting from the absence, in-
ability, inadequacy or destructive behavior of parents. . . . The health and safety 
of the child shall be of paramount concern and shall include the long-term well-
being of the child.” G.L. c. 119, § 21 defines a number of terms in this chapter; 
within this section there is a subsection labeled “Evidence” which provides that 
“[e]vidence . . . may include the testimony of the child if the court determines 
that the child is competent and willing, after consultation with counsel, if any, to 
testify.” 

In the instant case, John has clearly indicated that he does not want to testify. It 
is clear that he is unwilling to come before this court. John was recently hospi-
talized for suicidal ideation (See Court Report Dated X/X/XX). Prior to this 
hospitalization, he has consistently indicated that he did not want to have to tes-
tify in court. (See Affidavit of John Doe.) Pursuant to G.L. c. 119, § 21, John is 
not willing to testify at trial, and should not be forced to do so. 

CONCLUSION 

WHEREFORE, John Doe, through counsel, opposes Mother’s Motion to Com-
pel Child’s Attendance at Trial and requests that this Honorable Court deny the 
Motion. 

Dated Respectfully submitted, 

JOHN DOE, 
By his attorney 

_____ 
Esquire 
Address 
Telephone  
BBO# 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by hand. 

 _____ 
Attorney 
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EXHIBIT 13F—Motion to Continue Trial 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
Child 
________________________ 

 
) 
) 
) 
) 

 
 
MOTHER AND FATHER’S MOTION 
FOR A CONTINUANCE OF TRIAL 
DATE 

NOW COME the Respondent mother, Mother, and the Respondent father, Fa-
ther, and, through counsel, respectfully request that this Honorable Court grant 
their motion for a continuance of the above-captioned matter. The matter is cur-
rently scheduled for trial on X/X/XX. In support of their motion, Mother and 
Father, through counsel, state the following: 

1. On or about X/X/XX, this matter was before the Court for trial. The matter 
was continued until X/X/XX for trial solely on the issue of post-termination 
visitation and competing adoption plans. 

2. Mother, through counsel, indicated that she wished that Child be adopted by 
her maternal aunt, Aunt. Father supports this plan. Counsel filed a Motion 
for Homestudy by the Probation Department, which was denied. Father 
supported Mother’s Motion. This Honorable Court allowed a subsequent 
Motion for Funds for a Homestudy for Private Agency to conduct a 
homestudy on Aunt. 

3. Counsel for Mother spoke with Social Worker from the Adoption Unit of 
the Private Agency, an agency licensed to perform homestudies through 
Child Care Services. She indicated to counsel that it will take 2½ - 3 months 
to complete the homestudy. 

4. Specifically, Social Worker indicated that a homestudy would include an 
initial eligibility screening, CORI checks and child abuse checks. Then the 
applicant completes the adoption packet including references and medical 
forms for all household members. The case is then assigned to a social 
worker to complete. The social worker conducts at least three visits with the 
applicant. The applicants must have a physical from a physician. The appli-
cants must also address any CORI issues, providing the Agency with court 
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records from convictions, along with an explanation of the crime, some-
times a letter from their attorney. Applicants must also submit an explana-
tion of what they have done to address the issues that led to their CORI is-
sues and how they have led their life since their conviction. Social Worker 
was certain that it would not be possible to complete the homestudy by the 
next trial date. 

5. Social Worker indicated that, in the interest of saving time, Aunt could con-
tact her to start the process before Counsel was able to file a Motion for 
Funds with the Court and to forward such Motion, if allowed, to the Agen-
cy. Accordingly, Aunt did contact Worker immediately thereafter and did 
start the process. 

6. M.G.L. c. 119, § 26(2)(i) requires that a homestudy of a potential custodian 
be conducted. See Adoption of Irene, 54 Mass. App. Ct. 613, 620(2002). 
The statute provides that the court may transfer legal custody to an individ-
ual “‘who, after study by a . . . person or agency designated by the court, is 
found by the court to be qualified to give care to the child.”‘ Id. at 621. 

7. It is necessary to have a complete homestudy of Aunt so that the court may 
make an “even-handed” assessment of what is in Child’s best interest. 
Adoption of Hugo, 428 Mass. 219, 228 n. 8 (1998); Adoption of Irene, su-
pra. 

8. The granting of a continuance “lies within the sound discretion of the judge, 
and will not be disturbed unless there is a clear abuse of discretion.” Com-
monwealth v. Morse, 50 Mass. App. Ct. 582, 587 (2000). Commonwealth v. 
Haley, 413 Mass. 770, 775 (1992). Commonwealth v. Habarek, 402 Mass. 
105, 108 (1988).  

9. There is no “mechanical test” to determine whether such a motion should be 
granted. Commonwealth v. Dunne, 394 Mass. 10, 14 (1985). Rather, the 
“trial judge should balance the movant’s need for additional time against the 
possible inconvenience, increased costs, and prejudice which may be in-
curred by the opposing party if the motion is granted. He must also give due 
weight to the interest of the judicial system in avoiding delays which would 
not measurably contribute to the resolution of a particular controversy.” 
Commonwealth v. Cavanaugh, 371 Mass. 46, 51 (1976), quoting Common-
wealth v. Gilchrest, 364 Mass. 272, 276-277 (1973). See Dunne, supra, 
quoting United States v. Poulack, 556 F.2d 83, 86 (1st Cir.), cert. denied, 
434 U.S. 986, 54 L. Ed. 2d 480, 98 S. Ct. 613 (1977) (trial judge “must 
blend ‘an appreciation of the inevitable difficulties of trial administration 
with a concern for constitutional protections’”). 
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WHEREFORE, the Respondent parents, Mother and Father, respectfully re-
quest that this Honorable Court grant their motion for a continuance in this mat-
ter. 

Dated RESPECTFULLY SUBMITTED, 

MOTHER, 
By her attorney 

_____ 
Attorney, BBO # XXXXXX 
Address 
Telephone Number 
 

Dated RESPECTFULLY SUBMITTED, 

FATHER, 
By his attorney 

_____ 
Attorney, BBO # XXXXXX 
Address 
Telephone Number 
 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by facsimile and by hand. 

 _____ 
Attorney 
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EXHIBIT 13G—Request for Interdepartmental 
Assignment 

COMMONWEALTH OF MASSACHUSETTS TRIAL COURT 

TO: Honorable Robert A. Mulligan 
Chief Justice for Administration and Management 
Two Center Plaza, Suite 540 
Boston, MA 02108 

Honorable Sean M. Dunphy 
Chief Justice Probate and Family Court 
Two Center Plaza, Suite 210 
Boston, MA 02108 

Honorable Martha P. Grace 
Chief Justice Juvenile Court Department 
Three Center Plaza, Suite 520 
Boston, MA02108 

DATE: [Date] 

RE: Joint Request for Interdepartmental Judicial Assignment 
(Juvenile Court Docket No. XXXXXX) 
(Probate and Family Court Docket No. XXXXXX) 

Dear Chief Justices:  

On behalf of the undersigned parties, through their counsel, we are writing to 
request an interdepartmental assignment pursuant to Trial Court Rule XII. The 
granting of such assignment will save judicial resources and expedite perma-
nency for the children. For the reasons set forth below we request that all mat-
ters be consolidated and heard by Judge Faire of the City Juvenile Court. The 
granting of the request will not delay the scheduled trial in the City Juvenile 
Court. 

1. The following related actions are presently pending in different Depart-
ments of the Trial Court and involve substantially the same or similar is-
sues: 

(a) Care and Protection of Jake Harper and Sarah Brooks 
Juvenile Court Department 
City Juvenile Court 
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Docket No. CPXXXXXXX 

(b) Joseph Harper v. Julia Powell 
Complaint for Paternity 
Probate and Family Court Department 
County Probate and Family Court 

Docket No. XXXXXXXXXX 

2. The parties to the care and protection case in the City Juvenile Court are as 
follows:  

Department of Social Services (the petitioner) 
Jake Harper and Sarah Brooks (the subject children) 
Julia Powell (the mother of the subject children) 
Joseph Harper (Jake Harper’s father) 
Benjamin Brook (Sarah Brook’s father) 
The parties to the paternity action in the County Probate and Family Court 

are as follows: 
Jake Harper (the subject child) 
Julia Powell (Jake Harper’s mother) 
Joseph Harper (Jake Harper’s father) 

3. Counsel for the parties in the Probate and Family Court also represent them 
in the Juve-nile Court. The names and addresses of all counsel are as fol-
lows: 

[list all counsel of record and who they represent] 

4. Copies of the current docket sheets are attached to this request. 

5. As a result of a complaint for paternity filed by Joseph Harper on [date], the 
County Pro-bate and Family Court issued a temporary order on [date] grant-
ing Mr. Harper and Jake’s mother, Julia Powell, joint legal custody of Jake 
and granting Ms. Powell physical custo-dy of Jake. Provisions for support 
and visitation were also set forth in the order. 

6. On [date], the Department of Social Services (DSS) filed a care and protec-
tion petition in the City Juvenile Court, alleging that Jake is in need of care 
and protection. 

7. On [date], DSS was granted temporary custody of Jake by Justice Faire, 
City Juvenile Court.  
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8. Jake remains in the custody of the Department of Social Services and is 
currently placed with his father. 

9. On [date], DSS filed a care and protection on behalf of Sarah Brooks. Sarah 
is the bio-logical child of Ms. Powell and Benjamin Brooks. Justice Faire 
granted DSS temporary custody of Sarah. 

10. The proceedings in the Juvenile Court relative to the minor children are 
being heard together. 

11. Mr. Harper is seeking custody of Jake in the County Probate and Family 
Court. The Probate and Family Court has not addressed the custody issue 
due to the pending care and protection action. 

12. If the care and protection matter is resolved in the Juvenile Court and if Ms. 
Powell is found unfit, Mr. Harper must still litigate custody in the Probate 
and Family Court as the current Probate and Family Court order grants Ms. 
Powell physical custody of Jake. 

13. The issues relative to the care and custody of both children are interrelated. 

14. Allowing a Court to simultaneously address the care and protection and 
custody issues would result in judicial economy. 

15. The trial in Juvenile Court is scheduled for [date]. [NOTE: THE REQUEST 
FOR INTERDEPARTMENTAL ASSIGNMENT MUST BE MADE AT 
LEAST 60 DAYS BEFORE THE SCHEDULED TRIAL DATE.] Allowing 
the request for interdepartmental assignment will not result in a request to 
change the scheduled trial dates in the Juvenile Court. 

16. Allowing the interdepartmental assignment will reduce duplication of hear-
ings and pro-mote judicial economy. 

Wherefore, the undersigned parties respectfully request that all matters be con-
solidated and heard by Judge Faire of the City Juvenile Court. 

Respectfully submitted, 

Attorney, BBO # 
Address, phone # 
Counsel for Jake Harper 

Attorney, BBO # 
Address, phone # 
Counsel for Joseph Harper 
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Attorney, BBO # 
Address, phone # 
Counsel for Julia Powell 

Attorney, BBO # 
Address, phone # 
Counsel for Benjamin Brooks 

Attorney, BBO # 
Address, phone # 
Counsel for Sarah Brooks 

Attorney, BBO # 
Address, phone # 
Counsel for DSS 

cc: First Justice 
County Probate and Family Court 
First Justice 
County Juvenile Court 
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EXHIBIT 13H—Motion to Consolidate 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
John Doe 
________________________ 

 
) 
) 
) 
) 

 
 
CHILD'S MOTION TO 
CONSOLIDATE 

NOW COMES John Doe, the child in the above-captioned matter, and respect-
fully requests that this Honorable Court consolidate this termination of parental 
rights action with the guardianship action filed by Joseph and Rachel Doe, 
John’s paternal grandparents, which is currently pending in this Court, Docket 
No. XXXXXX. As grounds for this motion, John states that these actions in-
volve common issues of law and fact and that consolidation will avoid unneces-
sary costs and delay and promote the efficient administration of justice as well 
as the best interests of John. As further grounds for this motion, John states as 
follows: 

1. On or about [date], John was removed from his parents’ custody and placed 
in the temporary custody of the Department of Social Services (the Depart-
ment). 

2. The Department initially placed John in the home of his paternal grandpar-
ents, Joseph and Rachel Roe. However, on [date] the Department removed 
John from his grandparents’ home and placed him with the X foster family. 
The X’s do not wish to adopt John. 

3. On [date], the Department filed a Notice of Intent to Terminate Parental 
Rights with this Court. At the permanency hearing on [date], the Depart-
ment proposed a plan of adoption by recruitment for John. 

4. On [date], Joseph and Rachel Roe filed a petition in this Court seeking to be 
appointed John’s permanent guardians. A hearing on the petition is currently 
scheduled to be heard on [date]. 

5. Trial is currently scheduled for [date]. 
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6. The factual and legal issues involved in the termination of parental rights 
case are identical to those in the guardianship action, specifically, whether 
John’s parents are currently unfit and what permanent placement is in 
John’s best interests. Hearing the two cases together will avoid unnecessary 
cost and delay. Cf. Mass. R. Civ. P. 42(a). 

WHEREFORE, John Doe respectfully requests that this Court consolidate the 
termination of parental rights and guardianship proceedings such that both ac-
tions can be tried together. 

Dated: Respectfully submitted, 
JOHN DOE, 
By his attorney 

_____ 
Attorney, BBO No. XXXXXX 
Address 
Phone Number 
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EXHIBIT 13I—Motion to Recuse 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
Sam Smith 
________________________ 

 
) 
) 
) 
) 

 
 
MOTION TO RECUSE 

NOW COMES the mother, Julia Smith, by and through counsel, in the above-
captioned proceeding and hereby respectfully requests that this Honorable Court 
recuse itself from any evidentiary matter or trial. As grounds for this motion, 
Ms. Smith states the following: 

1. This care and protection case petition was filed by the Department of Social 
Services (“Department”) on X/X/XX. The bases for the petition were alle-
gations of abuse and neglect mostly due to Ms. Smith’s substance abuse is-
sues. 

2. This matter was scheduled for trial on X/X/XX, X/X/XX, and X/X/XX.  

3. The Court heard two full days of trial testimony on X/X/XX and X/X/XX. 
On the first day and the beginning of the second day the Court heard testi-
mony from witnesses for the Department. On the second day the Court also 
heard testimony from witnesses testifying on behalf of Ms. Smith. See at-
tached Affidavit of Counsel. 

4. At the end of the second day, counsel for Ms. Smith filed a written Motion 
to Continue the third day of trial for one week to X/XX/XX so that she may 
bring in her last witness. Ms. Smith’s last witness was her substance abuse 
counselor, who had just indicated to counsel that she was unavailable on the 
last day of trial. Id. 

5. The Court denied counsel’s Motion to Continue, stating that “There is no 
need to continue this case, it’s been continued too many times already. I’ve 
heard from witnesses for both sides, and I’ve heard enough. Your witness is 
not going to change my mind.” Id. 
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6. Counsel for Ms. Smith immediately objected to the Court’s denial of the 
Motion to Continue. Counsel also objected to the Court’s statement, and as-
serted that Ms. Smith’s case would not be complete without the testimony 
of the witness. The Court overruled counsel’s objection. Counsel again ob-
jected and raised the issue that the Court may have already decided the case 
against Ms. Smith without hearing all the evidence, and thus may be biased 
against her. The Court overruled counsel’s objection and recessed the pro-
ceedings until the next, originally scheduled date. Id.  

7. It is well established in Massachusetts that any recusal issues must be raised 
prior to trial where possible and that counsel should not wait until an appeal 
to litigate the issue of judicial bias. Demoulas v. Demoulas, 428 Mass. 543, 
547 (1998). This case has been consistently heard before Judge X, and Ms. 
Smith's counsel raised the issue of judicial bias as soon as the issue arose.  

8. It is also well established rule in this Commonwealth, embodied in Article 
29 of the Declaration of Rights, that it is the right of every citizen to be tried 
by judges "as free, impartial and independent as the lot of humanity will 
admit," and this mandate is rigidly enforced. Alfred Beauregard v. Roy Dai-
ley, 294 Mass. 315, 324 (1936). The impartiality of the trial judge in a care 
and protection proceeding is particularly important given that there is no 
right to trial by a jury. See Furtado v. Furtado, 380 Mass. 137, 151–52 
(1980). 

9. Generally, recusal is a matter left to the discretion of the judge. Common-
wealth v. Adkinson, 442 Mass. 410, 415 (2004), citing Commonwealth v. 
Coyne, 372 Mass. 599, 601-603 (1977); see also Care and Protection of 
Martha, 407 Mass. 319, 329 n.10 (1990). 

10. The test for recusal requires a two prong examination. First, the judge must 
examine himself or herself for bias. If the judge passes the internal test of 
freedom from disabling prejudice, he or she must then conduct an objective 
appraisal of whether this is a proceeding in which the judge’s impartiality 
might reasonably be questioned. Parenteau v. Jacobson, 32 Mass. App. Ct. 
97, 100 (1992), citing Haddad v. Gonzalez, 410 Mass. 855, 862 (1991). 

11. A motion to recuse should be allowed where there is clear evidence that the 
judge has already conclusively decided an issue in the case before all the 
evidence has been submitted and “thus closes [his or her] mind to a fair 
consideration of competent evidence not yet heard.” Adoption of Georgia, 
433 Mass. 62, 64–65 (2000). For example, in Preston v. Peck, 271 Mass. 
159, 164 (1930), the SJC held that the judge had improperly prejudged the 
case where he stated that he had made up his mind on the matter and that no 
expert testimony could change his opinion.  
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12. Similarly, in this case, the Court clearly indicated that it had made up its 
mind before hearing all of the testimony on Ms. Smith’s behalf. Signifi-
cantly, the next witness was to be Mother’s substance abuse counselor who 
would have provided the Court with relevant and material evidence con-
cerning Ms. Smith’s current sobriety. 

13. In addition, the SJC has repeatedly expressed the importance of the appear-
ance of impartiality and fairness in judicial proceedings. “Judges should … 
take special care to ‘never become or appear to be a partisan’ in the judicial 
process.” Commonwealth v. White, 48 Mass. App. Ct. 658, 663-64 (2000), 
quoting Commonwealth v. Haley, 363 Mass. 513, 519 (1973). Whatever 
may be the judge’s personal and private beliefs, he or she cannot permit 
them to transform the judicial role from impartial arbiter to advocate for the 
Commonwealth or any party. Commonwealth v. White, 48 Mass. App. Ct. at 
664, citing Commonwealth v. Hart, 149 Mass. 7, 8 (1880). “To do so or 
even appear to do so disserves the entire judicial enterprise.” Common-
wealth v. White, 48 Mass. App. Ct. at 664. Therefore if the issue creates an 
appearance that the judge may be less than impartial, she should recuse her-
self, even though her own conscience convinces her that she could, in fact, 
be impartial. 

WHEREFORE, Ms. Smith requests that this trial judge recuse herself from any 
proceedings involving Ms. Smith. 

Dated: Respectfully submitted, 
Julia Smith, 
By her attorney 

_____ 
Attorney, BBO No.  
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mailing the same to them. 

_____ 
Attorney 

_____ 
Date 
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EXHIBIT 13J—Motion for Funds for a Stenographer 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. 000000 

_________________________
 
IN RE: Care and Protection of 
CHILDREN 
________________________ 

 
) 
) 
) 
) 

 
 
JOHN DOE’S MOTION FOR 
FUNDS FOR STENOGRAPHER 

NOW COMES John Doe, father of the children in the above-referenced matter, 
and respectfully requests that this Honorable Court issue an order allowing 
funds for use of a stenographer, to record the testimony and proceedings at the 
termination trial in this matter currently scheduled for X/X/XX in City Juvenile 
Court. 

In support thereof, Mr. Doe states that such a request is permitted pursuant to 
M.G.L. c. 261, §§ 27A-27G, the Indigent Court Costs Act. Mr. Doe further states 
that the requested funds are reasonably necessary for the defense of this matter 
as well as the timely processing of any appeal, to assure that a complete, true 
and accurate recording of the trial is made. This Court has already made a de-
termination that Mr. Doe is indigent and has appointed counsel to be paid by the 
Commonwealth to represent him. He remains indigent as of this day. 

WHEREFORE, John Doe, through counsel, respectfully requests that this Court 
allow this Motion for Funds so as to permit the use of a Court Stenographer at 
trial in this matter. 

 Respectfully submitted, 
JOHN DOE, 
By his attorney, 

_____ 
Attorney, BBO#000000 
Address 
Telephone Number 
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EXHIBIT 13K—Checklist for Preparing Witnesses 

CHECKLIST FOR TESTIFYING AS A WITNESS 

1. Tell the truth. 

2. Be comfortable and relaxed. Always remember that as a witness, you are to 
tell the facts as you know them. 

3. Be serious at all times. 

4. Avoid laughing and talking about the case in the courtroom, halls, rest 
rooms, or any public place. 

5. Look at the judge or the attorney asking the questions when answering 
questions. Speak clearly and loudly enough so that everyone can hear you 
easily. 

6. If you do not know certain information, do not guess. If asked, state that 
you do not know. 

7. Listen carefully to the questions. Do not answer any question unless you 
understand it. If you do not understand the question, ask to have it repeated 
or say you do not understand. 

8. When answering the question just respond to the question asked. Do not 
offer more information than the question asked for. 

9. Listen to and think about the question before answering. 

10. If a question cannot be truthfully answered with a “yes” or “no,” you can 
explain the answer. 

11. Don’t try to explain your answer. You should only tell the facts as you know 
them. 

12. If the attorney begins to speak, after you have been asked a question, stop 
talking and allow the attorney to make his or her statement. The judge will 
tell you when it is OK to answer the question. 

13. If you do not know the answer to a question, say so. 

14. Do not memorize your testimony; instead answer each question and tell the 
facts as you know them so the judge can understand. 
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15. Do not exaggerate. 

16. Always be polite. Do not be a smart aleck or fresh witness. 

17. Don’t become angry or rude. Sometimes one of the attorneys will try to 
make you angry or excited. Sometimes they will try to make you lose your 
temper and say things that are incorrect, or that will hurt you or your testi-
mony. The attorney that called you as a witness will have a chance to help 
you explain your answer. 

18. Instead of saying, “That’s all of the conversation,” or “Nothing else hap-
pened,” say “That’s all I remember” or “That’s all I remember happening.” 

19. The attorney who has summoned you to testify will probably ask you a se-
ries of questions regarding what you know. Then the other attorneys will 
have the chance to ask you questions on what is called cross examination. 

Make sure you listen to the questions on cross examination. On cross examina-
tion many times the lawyer will ask you questions they want you to say yes to. 
Make sure it is true before you say yes. Just because the lawyer makes a state-
ment does not mean it is true. 
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EXHIBIT 13L—Letter to Witnesses 

Date 

Mr. Juan Witness 
100 Main Street 
City, MA 02000 

Dear Mr. Witness: 

Thank you for taking the time to meet with me in my office on Thursday. I write 
to confirm that I will be asking you to testify in City Juvenile Court on X/X/XX 
at 9:00 a.m. As we discussed, I will be sending you a subpoena for you to give to 
your supervisor at work. 

Also as we discussed, with this letter I am sending you a checklist with tips for 
witnesses. The checklist is essentially a reminder of all the things that we talked 
about when you came into my office on Thursday. Please feel free to call me if 
you have any questions. 

This case is very important to Ms. Client; the Department of Social Services is 
trying to get permanent custody of her son, Child. Your truthful testimony will 
give the judge information to help him make his decision. I will try to make sure 
that we are able to get you out of court as soon as possible on X/X/XX, although 
as you know the judge decides when we start in the morning. 

Thank you again for your time and your cooperation. Feel free to call me at 
XXX-XXX-XXXX. 

 Sincerely, 

Attorney 
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EXHIBIT 13M—Motion to Sequester Witnesses 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
Christopher Robin 
________________________ 

 
) 
) 
) 
) 

 
 
MOTION TO SEQUESTER 
WITNESSES 

NOW COMES Jill Robin, the mother of the child named in the above-
referenced matter, and, through counsel, moves this Court for an order requiring 
the sequestration of all non-party witnesses. In support of this motion, counsel 
states that sequestration is necessary in order to avoid the risk that the testimony 
of such witnesses will be tainted by their exposure to the testimony of earlier-
testifying witnesses. Counsel also requests that this Honorable Court order wit-
nesses not to discuss their testimony with each other. 

 
 
 

 

Dated: 

Respectfully submitted, 
Jill Robin, 
By her attorney, 

_____ 
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EXHIBIT 13N—Motion Requesting Child’s 
Testimony Be Taken by Alternate Means 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
JOHN DOE 
________________________ 

 
) 
) 
) 
) 

 
 
CHILD’S MOTION REQUESTING 
CHILD’S TESTIMONY TO BE 
TAKEN BY ALTERNATE MEANS 

NOW COMES John Doe the child in the above-referenced matter, and, through 
counsel, respectfully requests that this Honorable Court allow him to testify at 
the upcoming trial in this matter by alternate means. Specifically, John Doe re-
quests that this Honorable Court allow him to give testimony outside the pres-
ence of his parents to minimize the trauma to John Doe while testifying. 

As grounds, John Doe, through counsel, asserts the following: 

1. John Doe is 12 years old. His date of birth is X/X/XX. 

2. On or about X/X/XX, the Department of Social Services (“the Depart-
ment”) filed a care and protection petition in City Juvenile Court alleging 
that John Doe’s parents severely physically and emotionally abused John 
Doe since approximately age 5. After a “72-Hour Hearing,” the Court grant-
ed temporary custody of John Doe to the Department and John Doe was 
placed in the foster home of Mrs. Y, where he continues to reside. (See at-
tached Report of Court Investigator Dated X/X/XX). 

3. On or about X/X/XX, the Department filed a Notice of Intent to Seek Ter-
mination of Parental Rights in the City Juvenile Court. A termination trial is 
currently scheduled for X/X/XX. John Doe will be called to testify at trial. 

4. John Doe has been seeing Thelma Therapist twice weekly for X months. 
(See attached affidavit of Thelma Therapist). As part of John’s treatment, 
they have discussed in some detail the physical and mental abuse that John 
reports he suffered from his parents. (Id.) 
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5. The allegations of physical and mental abuse John suffered are outlined in 
the attached Court Investigator’s Report dated X/X/XX and in the attached 
affidavit of Thelma Therapist. 

6. Thelma Therapist has diagnosed John Doe with severe post-traumatic stress 
disorder (“PTSD”) as a result of this abuse. (Id.) 

7. Mrs. Y reports that John Doe experienced night terrors and enuresis when 
told that he was scheduled for a visit with his parents. (See attached affida-
vit of Mrs. Y). John also shook uncontrollably and refused to leave the 
house, go to school, or eat any food. (Id.) These symptoms only abated 
when the Department social worker arrived and assured him he would not 
be forced to go to a visit if he refused. (Id.)  John continued to experience 
nightmares and enuresis for the next 2-3 days. (Id.) 

8. Thelma Therapist has addressed the possibility of testifying in court with 
John Doe, and the fact that his parents may be present in the courtroom. 
(See affidavit of Thelma Therapist). When she initially spoke with John 
about this possibility he again experienced nightmares, enuresis, shaking, 
and refused to leave his bedroom. (See affidavit of Mrs. Y). Thelma Thera-
pist contacted the Department to voice her concerns about John testifying at 
trial. (See affidavit of Thelma Therapist). 

9. Thelma Therapist believes that testifying in the presence of his parents 
would cause significant trauma to John. (Id.)  She believes that if John 
were, against her recommendation, required to testify in the presence of his 
parents it must be done in a manner which minimizes the trauma to him. 
(Id.) 

10. The Massachusetts Appeals court has declined to disturb orders allowing a 
child’s testimony to be given in camera, outside the presence of the parents 
where there was evidence that testifying in the presence of the parents 
would cause trauma to the child. Adoption of Roni, 56 Mass. App. Ct. 52, 
55 (2002), further app. rev. den. 438 Mass. 1104 (2003), citing Adoption of 
Arthur, 34 Mass. App. Ct. 914, 915 (1993) and Adoption of Tina, 45 Mass. 
App. Ct. 727, 734 (1998). 

11. It is settled law in the Commonwealth that parent-respondents in termina-
tion cases are not afforded the full panoply of constitutional rights afforded 
to criminal defendants, and that certain constitutional rights that attach in 
criminal proceedings do not apply in these cases. Petition of the Department 
of Public Welfare to Dispense With Consent to Adoption, 383 Mass. 573 
(1981); Petition of the Department of Social Services to Dispense With 
Consent to Adoption, 384 Mass. 707 n. 10 and 13 (1981). 
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12. In Adoption of Don, 435 Mass. 158, 167-169 (2001), the Supreme Judicial 
Court of Massachusetts held that the constitutional right of confrontation 
provided under Article 12 of the Declaration of Rights of the Massachusetts 
Constitution does not apply to proceedings for the termination of parental 
rights. Roni, supra, at 55.  

13. The Don court upheld the judge’s decision to allow the child to testify in 
such a manner that the child was not sitting in a face-to-face confrontation 
with the parents who were seated at the back of the courtroom. Don, supra, 
at 168. The Court noted that the parents had the opportunity, through coun-
sel, to cross-examine the child witness vigorously, in addition to presenting 
witnesses and other evidence on their own behalf. Id., at 169 n.16. 

14. In Roni, supra, the Court found no prejudice to the parents where they were 
excluded entirely from the courtroom. Roni, supra, at 56-57. The Court 
stated that the children were testifying to alleged incidents of abuse previ-
ously set forth in report of the court investigator and children’s therapists so 
that the parents had ample opportunity to prepare before trial with their 
counsel. Id., at 57. The Court also noted that the parents were allowed to 
consult with their counsel immediately following the children’s testimony. 
Id. Finally, the Court stated that absent a showing of prejudice and in light 
of the therapists’ beliefs that testifying in the presence of their parents 
would be traumatic to the children, the trial judge did not abuse her discre-
tion in excluding the parents from the courtroom during the children’s tes-
timony. Id. 

WHEREFORE, John Doe, through counsel, respectfully requests that this Hon-
orable Court allow this motion and allow John Doe to testify outside the pres-
ence of his parents at the upcoming trial in this matter. 

Dated: Respectfully submitted, 
JOHN DOE, 
By his attorney, 

_____ 
Attorney, BBO No.  
Address 
Telephone Number 
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CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did transmit the foregoing Child’s Motion Re-
questing Child’s Testimony Be Taken by Alternate Means on all parties, through 
counsel, by mailing the same to them via U.S. Mail. 

_____ 
Date 

_____ 
Attorney 
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EXHIBIT 13O—List of Objections for Trial 

LIST OF OBJECTIONS FOR TRIAL 

Ambiguous; vague; confusing 

Argumentative  

Asked & Answered 

Assumes facts not in evidence; misstates evidence 

Compound question 

Conclusion, question calls for 

Document speaks for itself 

Foundation not established – Expert 

Foundation not established – Lay witness 

Hearsay 

Leading (on direct) 

Narrative, question calls for   

Non-responsive to question/volunteered  

Opinion 

Privileged  

Reading from a document  

Relevance  

Speculation 
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EXHIBIT 13P—Motion to Reopen the Evidence 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
John Doe 
________________________ 

 
) 
) 
) 
) 

 
 
MOTION TO REOPEN EVIDENCE 

NOW COMES Jane Doe, mother of John Doe, and hereby respectfully requests 
that this Honorable Court reopen the evidence in the above-referenced matter. 
As grounds for this motion, Ms. Doe, through counsel, states as follows: 

1. On or about X/X/XX, the Department of Social Services (“the Depart-
ment”) filed a care and protection petition in the City Juvenile Court seek-
ing emergency custody of John Doe. The petition was based upon concerns 
relative to Jane Doe’s current and past substance abuse and allegations of its 
negative effect on her son, John Doe. The Court granted the Department 
emergency custody of John Doe and scheduled a 72-Hour hearing on 
X/X/XX. At that hearing, the Court granted temporary custody of John Doe 
to the Department and John Doe was placed in foster care. 

2. Approximately six months after the petition was filed, the Department 
changed the goal of the case to adoption. On X/X/XX, the Department filed 
a Notice of Intent to Seek Termination of Parental Rights in the City Juve-
nile Court. Visits between Ms. Doe and John Doe were reduced to once 
monthly. 

3. Ms. Doe had entered two substance abuse treatment programs since the 
petition was filed and dropped out of both of those programs. Ms. Doe had 
provided urine screens to the Department consistently since the date the pe-
tition was filed, many of those screens were negative. Ms. Doe consistently 
sought and attended visits with John Doe. Ms. Doe also regularly attended 
individual counseling at City Mental Health Services with Tom Therapist 
since X/X/XX. 

4. The matter was set for trial on X/X/XX, a little less than one year after the 
petition was filed.  
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5. As of X/X/XX, two weeks before trial, Ms. Doe was a resident at the Resi-
dential Treatment Center (“RTC”) in Town, MA. RTC provides intensive 
substance abuse treatment, AA/NA meetings, group and individual therapy, 
and, after six months, help transitioning to a half-way house/apartment 
where residents may live with their children. (See attached description of 
RTC services). 

6. On X/X/XX, X/X/XX, X/X/XX, and X/X/XX, trial commenced and was 
completed. The Court ordered that counsel file Proposed Findings of Fact 
and Rulings of Law by X/X/XX, one month later. A status date was set for 
X/X/XX, approximately X months after the trial was ended, at which time 
the Court would render its decision in the matter. 

7. One month after the end of trial, Ms. Doe had been in the treatment pro-
gram for X months, was participating in treatment, and looking forward to 
transitioning to an apartment at the end of the program. She continued to 
visit with John Doe, and requested additional visits especially since she 
would soon be moving to her own apartment. The Department denied her 
request. 

8. All counsel filed their Proposed Findings of Fact and Rulings of Law by 
X/X/XX, the date set by the Court. On X/X/XX, the Court contacted all par-
ties to inform them that it would not be available on X/X/XX, the day set 
for it to render its decision, and instead would mail its Findings of Fact and 
Rulings of Law to counsel when they were finished. 

9. As of X/X/XX, approximately X months after the date of trial, counsel had 
not received the Court’s Findings of Fact and Rulings of Law.  

10. Since the end of trial, Ms. Doe has successfully completed the RTC, has 
transitioned to her own apartment, and has maintained her sobriety. (See at-
tached Certificate of Completion and Letter from Donna Director, RTC). 
Ms. Doe has also submitted clean urine screens to the Department. (See at-
tached report from Willow Laboratories), and continues to regularly attend 
group and individual therapy and NA/AA meetings. (See attached letter 
from Gerry Groupleader and from Tom Therapist). Ms. Doe has also con-
tinued to request more visits with John Doe (See attached letters to the De-
partment dated X/X/XX, X/X/XX, X/X/XX). 

11. In Adoption of Rhona, 57 Mass. App. Ct. 479, 492 (2003), the Appeals 
Court vacated a termination of parental rights judgment and remanded the 
matter to the Juvenile Court for further proceedings to determine the par-
ents’ current fitness and the best interests of the child. The Court stated that 
“[i]n light of the lengthy delay in concluding the trial and issuing a decision, 

13–104 2nd Supplement 2012 



TRIAL PREPARATION AND CONDUCT  

the better course would have been to reopen the evidence to allow all parties 
to submit relevant updated information concerning parental fitness.” Id. at 
486-487. The Court also stated that “’[i]solated problems in the past or stale 
information cannot be a basis for a determination of current parental unfit-
ness.’” Id. at 487, quoting Petitions of the Dept. of Social Servs. to Dis-
pense with Consent to Adoption, 18 Mass. App. Ct. 120, 126 (1984). 

12. In the instant matter, similar to Adoption of Rhona, supra, X months have 
passed since the Court heard and closed the evidence and has not issued its 
Findings of Fact and Rulings of Law. Counsel asserts that the better course 
would be to allow Ms. Doe’s motion and reopen the evidence to permit her 
to submit relevant updated information concerning her parental fitness. 

WHEREFORE, Ms. Doe, through counsel, requests that this Honorable Court 
allow this motion and reopen the evidence in this matter. 

Dated: Respectfully submitted, 
JANE DOE, 
By her counsely, 

_____ 
Attorney, BBO No.  
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing on all parties of 
record via facsimile and U.S. Mail. 

 _____ 
Attorney 
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EXHIBIT 13Q—Motion Requesting the Court Enter 
Findings and Judgment 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXXXX 

_________________________
 
IN RE: Care and Protection of 
Children 
________________________ 

 
) 
) 
) 
) 

 
 
MOTION REQUESTING THE 
COURT ENTER FINDINGS AND 
JUDGMENT 

NOW COME the Children in the above-captioned matter and respectfully re-
quest that this Honorable Court enter Findings and a Judgment in this matter. As 
grounds for this motion, Children, through counsel, state as follows: 

1. The Children were the subject of a Termination trial that took place on 
[date], [date], and [date], in the City Juvenile Court before this Honorable 
Court. 

2. The Children are currently placed in a preadoptive home with the “X” fam-
ily. The Children would like to be adopted by the “X” family and the “X” 
family would like to adopt the children. 

3. The Children cannot be adopted without a judgment terminating parental 
rights.  

4. The Children are seeking permanency in their lives. 

5. It has been _____ months since the Termination trial ended. 

WHEREFORE, the Children, through counsel, respectfully request that this 
Honorable Court grant their motion and enter a Judgment and Findings in this 
matter forthwith. 
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Dated: Respectfully submitted, 
CHILDREN, 
By their counsely, 

_____ 
Attorney, BBO No.  
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing on all parties of 
record via facsimile and U.S. Mail. 

 _____ 
Attorney 
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Chapter 14 

THE ADJUDICATION AND 
DISPOSITION OF CARE 
AND PROTECTION AND 
TERMINATION OF PARENTAL 
RIGHTS PROCEEDINGS* 
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Department of Children and Families, Lawrence 

KAREN HENNESSY, ESQ. 
Committee for Public Counsel Services, Boston 
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Scope Note 
This chapter addresses the elements and burden of proof nec-
essary to adjudicate a child in need of care and protection and 
to enter a decree terminating parental rights. The chapter also 
discusses dispositional options following adjudication and or-
ders for postadoption and posttermination contact among par-
ents and siblings. Please note that the name of the Department 
of Social Services (DSS) was changed to the Department of 
Children and Families (DCF) in 2008. The two designations are 
interchangeable. 

§ 14.1 INTRODUCTION—ELEMENTS 
AND BURDEN OF PROOF 

In order to develop an effective legal strategy and properly advise clients, coun-
sel must have a thorough understanding of the substantive law governing the 

                                                           
* Updated for the 2012 Supplement by Karen Hennessy, Esq. and Amy M. Karp, 
Esq. 
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adjudication and disposition of care and protection and termination of parental 
rights cases. Counsel must be familiar with the applicable statutes as well as the 
major legal principles that have developed in the case law. Counsel must also 
understand the various dispositional options available after adjudication. This 
chapter will discuss the elements and burden of proof required to adjudicate a 
child in need of care and protection and to enter a decree terminating parental 
rights. This chapter will also review the dispositional options available after a 
hearing on the merits in a care and protection case including reunification, adop-
tion, and guardianship. Finally, this chapter will discuss orders for postadoption 
and posttermination contact with parents and siblings. Finalization of the child’s 
permanent plan, including entry of an adoption decree, subsidies, and postadop-
tion and postguardianship services, are discussed in Chapter 20, Permanency 
Planning. In addition, guardianship proceedings receive further attention in 
Chapter 19, Collateral Family Law Proceedings in the Juvenile Court and the 
Probate and Family Court. 

§ 14.1.1 Fundamental Rights Are at Stake 

The rights to conceive and to raise one’s children have 
been deemed essential, . . . basic civil rights of man, 
. . . and rights far more precious . . . than property 
rights[.] It is cardinal with us that the custody, care and 
nurture of the child reside first in the parents[.] 

Stanley v. Illinois, 405 U.S. 645, 651 (1972) (quotations omitted). A parent’s right 
to custody of his or her child is a fundamental right that is protected under both the 
Due Process Clause of the Fourteenth Amendment of the U.S. Constitution and 
Article 10 of the Massachusetts Declaration of Rights. See Stanley v. Illinois, 405 
U.S. at 653; Dep’t of Public Welfare v. J.K.B., 379 Mass. 1, 3 (1979). Similarly, 
children have a constitutionally protected liberty interest in being raised and nur-
tured by their parents. See Suboh v. Dist. Attorney’s Office, 298 F. 3d 81, 91 (1st 
Cir. 2002); see also Care and Protection of Manuel, 428 Mass. 527, 535 (1998) 
(children, like parents, are entitled to due process in care and protection cases). 
At common law, it was presumed that “a child’s welfare is best served in the 
care and custody of its parents.” Petition of Dep’t of Pub. Welfare to Dispense 
with Consent to Adoption, 383 Mass. 573, 587 (1981) (citation omitted). 

Private interests of the highest magnitude are at stake in care and protection and 
termination of parental rights proceedings. A long line of Supreme Court cases 
beginning in 1923 recognizes that the fundamental liberty guaranteed by the due 
process clause of the Fourteenth Amendment protects the private sphere of fam-
ily life from government interference. See, e.g., Troxel v. Granville, 530 U.S. 57 
(2000); Santosky v. Kramer, 455 U.S. 745 (1982); Stanley v. Illinois, 405 U.S. 
645 (1972); Prince v. Massachusetts, 321 U.S. 158 (1944); Meyer v. Nebraska, 
262 U.S. 390, 399 (1923). 
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However, the child’s interest in freedom from abuse or neglect is also at stake in 
care and protection and termination of parental rights proceedings. See Care and 
Protection of Robert, 408 Mass. 52, 59–60 (1990). To protect this right, and to 
further the state’s interest in the protection of its citizens, the state may intervene 
in the family and ask a court to temporarily or permanently end a parent’s rights 
if doing so will protect a child from serious physical or emotional harm. Care 
and Protection of Robert, 408 Mass. at 60. 

 

(Text continues on p. 14-3.) 
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When the state seeks to remove a child from his or her family and curtail fun-
damental family rights, procedural due process must be afforded to the parents, 
including the right to notice of the proceeding, an opportunity to be heard, the 
right to counsel, and the right to rebut the evidence against them. See Adoption 
of Mary, 414 Mass. 705, 710 (1993); Dep’t of Public Welfare v. J.K.B., 379 
Mass. 1, 3–5 (1979). Children are also entitled to notice and an opportunity to be 
heard. See Care and Protection of Manuel, 428 Mass. 527, 535 (1998). See 
Chapter 13, Trial Preparation and Conduct, for a further discussion of procedural 
due process rights. 

§ 14.1.2 The Substantive Standard of Proof 

To establish that a child is in need of care and protection in a proceeding brought 
pursuant to G.L. c. 119, § 24, the petitioner—usually the Department of Social 
Services—must prove that the parents are not “currently fit to further the welfare 
and best interests of the child.” See Custody of a Minor, 389 Mass. 755, 766 
(1983) (quoting Petition of the Dep’t of Pub. Welfare to Dispense with Consent 
to Adoption, 383 Mass. 573, 589 (1981)). If DSS also wishes to terminate paren-
tal rights, it must prove that “the parent’s unfitness is such that it would be in the 
child’s best interests to end all legal relations between the parent and child.” 
Adoption of Nancy, 443 Mass. 512, 515 (2005); see G.L. c. 119, § 26; 
G.L. c. 210, § 3. 

§ 14.1.3 The Department Bears the Burden of Proof 

The Department of Social Services bears the burden of proof in care and protec-
tion and termination of parental rights cases. See Adoption of Larry, 434 Mass. 
456, 470 (2001); Care and Protection of Ian, 46 Mass. App. Ct. 615, 619 (1999) 
(citing Adoption of Iris, 43 Mass. App. Ct. 95, 105 (1997)). “Because of [the] 
liberty interests [involved], it is never permissible . . . to shift the burden of 
proof to the respondent parent.” Care and Protection of Erin, 443 Mass. 567, 
571 (2005) (citation omitted). For example, it is improper to find a mother unfit 
because she did not prove at trial “that she possesses the present ability, capacity 
or readiness to parent[.]” Care and Protection of Ian, 46 Mass. App. Ct. at 619. 
Likewise, parents cannot be found unfit simply because they cannot prove who 
was responsible for inflicting a single, serious, unexplained injury to their child. 
See Adoption of Iris, 43 Mass. App. Ct. at 96, 103. 

Similarly, presumptions of parental unfitness are impermissible because they shift 
the department’s burden of proving all elements of its case to the parent to disprove 
those elements. See Sandstrom v. Montana, 422 U.S. 510, 523 (1979). The Supreme 
Court has held that a presumption of parental unfitness is unconstitutional because 
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it violates a parent’s due process rights. See Stanley v. Illinois, 405 U.S. 645, 658 
(1972). In Stanley, a father challenged a statute that presumed all unwed fathers 
to be unfit and required them to prove they were fit to care for their children. 
Stanley v. Illinois, 405 U.S. at 646–47. The Supreme Court concluded that the 
statute was unconstitutional and held that all parents are entitled to a hearing on 
their fitness before their children can be removed from their custody. Stanley v. 
Illinois, 405 U.S. at 658. Similarly, in Massachusetts, the Supreme Judicial 
Court held unconstitutional a statutory presumption that a parent was unfit if the 
child had been in DSS custody for more than a year. Petition of Dep’t of Social 
Servs. to Dispense with Consent to Adoption, 389 Mass. 793, 803 (1983). 

However, there is a difference between unlawful burden shifting or presumptions 
of unfitness and proper deductive reasoning. See Adoption of Larry, 434 Mass. 
456, 470 (2001). For example, in Adoption of Larry, a child suffered injuries char-
acteristic of shaken baby syndrome. Adoption of Larry, 434 Mass. at 466. His par-
ents had been his sole caretakers during the relevant time of the child’s injuries. 
Adoption of Larry, 434 Mass. at 462. The evidence did not prove which parent 
was the abuser. Adoption of Larry, 434 Mass. at 470. Nevertheless, the court found 
both were unfit based on reasoning that if one had been the abuser, the other had 
failed to protect the child and neither parent had demonstrated an ability to protect 
the child from future harm. Adoption of Larry, 434 Mass. at 470. 

§ 14.1.4 The Quantum of Proof Is Clear and Convincing 

The U.S. Supreme Court and the Massachusetts Supreme Judicial Court have 
held that the standard of proof in termination of parental rights cases is clear and 
convincing evidence of current unfitness. See Santosky v. Kramer, 455 U.S. 745, 
755 (1982); Adoption of Mary, 414 Mass. 705, 710 (1993). The Supreme Judi-
cial Court has held that the clear and convincing standard applies to care and 
protection adjudications as well. See Custody of a Minor, 389 Mass. 755, 766 
(1983). The “clear and convincing” standard of proof requires more than the 
ordinary civil standard of proof, preponderance of the evidence, but less than the 
standard applicable to criminal cases, proof beyond a reasonable doubt. See Cus-
tody of Eleanor, 414 Mass. 795, 801 (1993) (citing Stone v. Essex County News-
papers, Inc., 367 Mass. 849, 871 (1975)). The Supreme Judicial Court has de-
scribed clear and convincing evidence as “strong, positive and free from doubt,” 
and “full, clear and decisive.” Stone v. Essex County Newspapers, Inc., 367 
Mass. at 871 (quotations omitted). 
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§ 14.1.5 The Quantum of Proof for Subsidiary Findings 
of Fact Is Preponderance of the Evidence 

The Department of Social Services must prove subsidiary facts—i.e., the indi-
vidual facts that support the ultimate finding of current unfitness—by a fair pre-
ponderance of the evidence. See Adoption of Quentin, 424 Mass. 882, 886 
(1997); Care and Protection of Laura, 414 Mass. 788, 793 (1993). Taken to-
gether, these subsidiary facts must prove parental unfitness by clear and convinc-
ing evidence. Care and Protection of Laura, 414 Mass. 788, 793 (1993) (citations 
omitted). 

§ 14.1.6 The Burden of Proof Under the Indian Child 
Welfare Act 

The federal Indian Child Welfare Act (ICWA) imposes a heightened standard of 
proof in care and protection and termination of parental rights cases. See 25 
U.S.C. §§ 1912(d), (f). ICWA applies if the child is a member of a federally-
recognized Indian tribe, or is the biological child of a member and is eligible for 
membership. See 25 U.S.C. §§ 1903(4), (8). 

In order for the court to grant temporary or permanent custody to DSS (or con-
tinue a grant of custody), DSS must prove by clear and convincing evidence that 
continued custody by the parent “is likely to result in serious emotional or 
physical damage to the child.” 25 U.S.C. § 1912(e). The evidence of “serious 
emotional or physical damage to the child” must be supported by the testimony 
of one or more qualified expert witnesses. See 25 U.S.C. § 1912(e). A qualified 
expert witness may be 

• a member of the child’s tribe who is recognized by the tribe as 
knowledgeable about tribal customs relating to family organization 
and childrearing; 

• an expert witness with substantial experience in social services 
for Indian families and extensive knowledge about the social and 
cultural standards and childrearing practices of the Indian child’s 
tribe; or 

• “a professional person having substantial education and experience 
in the areas of his or her specialty.” 

See Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody 
Proceedings, 44 Fed. Reg. 67,584 (Nov. 26, 1979) (hereinafter ICWA Guide-
lines), § D.4. Moreover, it is not enough to prove that the parents are unfit. See 
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ICWA Guidelines, § D.3, Commentary. Rather, DSS must show that it would be 
dangerous for the child to return to the parent’s custody. ICWA Guidelines, 
§ D.3, Commentary. 

Finally, DSS must demonstrate that “active efforts have been made to provide reme-
dial services and rehabilitative programs designed to prevent the breakup of the 
Indian family and that these efforts have proved unsuccessful.” 25 U.S.C. § 1912(d). 

In termination of parental rights cases, DSS must establish proof beyond a rea-
sonable doubt that continued custody by the parent “is likely to result in serious 
emotional or physical damage to the child.” 25 U.S.C. § 1912(f). 

Proof beyond a reasonable doubt 

is a term often used, probably pretty well understood, 
but not easily defined. . . . For it is not sufficient to 
establish a probability, though a strong one arising 
from the doctrine of chances, that the fact charged is 
more likely to be true than the contrary; but the evi-
dence must establish the truth of the fact to a reason-
able and moral certainty; a certainty that convinces 
and directs the understanding, and satisfies the reason 
and judgment of those who are bound to act consci-
entiously upon it. 

Adoption of Arthur, 50 Mass. App. Ct. 743, 754–55 (2001) (quoting Common-
wealth v. Webster, 59 Mass. (5 Cush.) 295, 320 (1850)). The evidence of serious 
emotional or physical damage to the child must be supported by the testimony of 
one or more qualified expert witnesses. See 25 U.S.C. § 1912(f). The Depart-
ment of Social Services must also demonstrate that it made active efforts to pre-
vent the breakup of the family. See 25 U.S.C. § 1912(d). For a further discussion 
of ICWA, see Appendix A, Child Welfare Proceedings under the Indian Child 
Welfare Act. 

§ 14.1.7 Findings of Fact Are Required 

Because family integrity is a fundamental right protected by the constitution, the 
Trial Court must make “specific and detailed findings [of fact] demonstrating 
that close attention [has] been paid to the evidence before transferring a child’s 
custody to the State.” Custody of a Minor (No. 1), 377 Mass. 876, 884–86 
(1979). The findings must show why the parents’ behavior renders them unfit. 
See Adoption of Katharine, 42 Mass. App. Ct. 25, 31–32 (1997). The findings 
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must also show how and why the judge reached the conclusion he or she 
reached. See Adoption of Stuart, 39 Mass. App. Ct. 380, 391–92 (1995). 

Findings that are conclusory, or that do not show that the judge paid the requisite 
level of attention to the evidence, are legally insufficient. See Custody of Elea-
nor, 414 Mass. 795, 799 (1993); Custody of a Minor (No. 2), 392 Mass. 719, 
725 (1984). Moreover, if the trial judge merely copies verbatim the findings 
proposed by DSS or another party, the appellate court will subject those findings 
to “stricter scrutiny.” Adoption of Abby, 62 Mass. App. Ct. 816, 817 (2005) (cita-
tions omitted). 

In termination of parental rights cases, the Supreme Judicial Court has encour-
aged judges “specifically to state the reasons that termination is in the child’s 
best interests” in their findings. Adoption of Nancy, 443 Mass. 512, 516 (2005). 
However, this is not a requirement. A conclusion that termination serves a 
child’s best interest can be implied from detailed and specific findings of unfit-
ness. Adoption of Nancy, 443 Mass. at 516. 

Findings of fact must “reflect [the judge’s] careful evaluation of the suitability of 
proposed plans” for the child. Adoption of Gabrielle, 39 Mass. App. Ct. 484, 488 
(1995). If more than one child is involved, the court must make specific findings 
as to each child. See Adoption of Ramona, 61 Mass. App. Ct. 260, 263–64 
(2004). In Adoption of Ramona, the Appeals Court upheld an unfitness finding 
as to one child, but reversed as to two others where the findings were “sparse” as 
to the needs of the other two children and why the parent could not meet their 
needs. Adoption of Ramona, 61 Mass. App. Ct. at 264–65. 

§ 14.2 PARENTAL UNFITNESS 

§ 14.2.1 Proving Current Parental Unfitness 

“[T]he Commonwealth may not attempt to force the breakup of a natural family 
without an affirmative showing of parental unfitness.” Custody of a Minor 
(No. 1), 377 Mass. 876, 882 (1979). (citations omitted). Courts must apply the 
same unfitness test in care and protection, termination of parental rights, and 
guardianship cases. See Care and Protection of Laura, 414 Mass. 788, 790 
(1993) (citations omitted); Petition of Dep’t of Public Welfare to Dispense with 
Consent to Adoption, 383 Mass. 573, 589 (1981) (citations omitted); Guardian-
ship of Clyde, 44 Mass. App. Ct. 767, 773–74 (1998). Parental unfitness is de-
fined primarily by common law. In termination of parental rights cases, it is also 
defined by statute. See G.L. c. 210, § 3(c). 
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(a) Common Law Factors 

Unfitness consists of parental behavior, whether by action or inaction, that endan-
gers or causes harm to the child. See Petition of Dep’t of Pub. Welfare to Dispense 
with Consent to Adoption, 383 Mass. 573, 591–92 (1981). 

Parental unfitness . . . means more than ineptitude, 
handicap, character flaw, conviction of a crime, un-
usual life style, or inability to do as good a job as the 
child’s foster parent. Rather, the idea of parental un-
fitness means grievous shortcomings or handicaps 
that put the child’s welfare much at hazard. 

Adoption of Greta, 431 Mass. 577, 587 (2000) (citations omitted) (emphasis 
added). 

A wide range of factors is relevant to the determination of parental fitness. For 
example, a court may consider 

• the parent’s character, temperament, capacity, and conduct (see 
Petition of Dep’t of Public Welfare to Dispense with Consent to 
Adoption, 383 Mass. 573, 589 (1981)); 

• a parent’s personal qualities, mental stability, and home environ-
ment (see Adoption of Harriet, 29 Mass. App. Ct. 111, 113 (1990)); 

• a parent’s compliance with a service plan (see Adoption of Greta, 
431 Mass. 577, 585 (2000)); 

• the kind of care each child requires and why the parent is, or is 
not, able to provide that care (see Adoption of Stuart, 39 
Mass. App. Ct. 380, 391 (1995)); 

• whether a parent has a job and a home (see Adoption of Irwin, 28 
Mass. App. Ct. 41, 42 (1989)); 

• whether the parent has been convicted of a crime (see Care and 
Protection of Isabelle, 33 Mass. App. Ct. 548, 549 (1993)). 

For a detailed discussion of the various types of evidence that may support a find-
ing of parental unfitness by the court, see §§ 14.2.2, 14.2.3, and 14.2.4, below. 
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(b) Statutory Factors Applicable to Termination Cases 

In evaluating a parent’s fitness in a termination of parental rights case, the judge 
is required to consider the fourteen factors set forth in G.L. c. 210, § 3(c). The 
factors are, in summary, whether or not 

• the child has been abandoned; 

• the parent abused or neglected the child or another immediate 
family member; 

• the parents have maintained contact with the child for the previous 
six months; 

• the child who is four or older, has been in foster care for at least 
twelve of the preceding fifteen months, and cannot be returned to 
his or her parents’ care; 

• the child who is under four, has been in foster care for at least six 
of the preceding twelve months, and cannot be returned to his or 
her parents’ care; 

• the parents can provide proper care for the child; 

• the child has formed a strong positive bond with his or her substi-
tute caretaker that cannot be broken without harm to the child, and 
the parent is unable to alleviate the harm; 

• the parent has put forth effort to remedy the conditions that led to 
the child’s removal from the home; 

• the child, or another child in the home, has been subjected to severe 
or repetitive physical, emotional, or sexual abuse or neglect by the 
parent; 

• the parent willfully failed to visit the child; 

• the parent willfully failed to pay support for the child; 

• the parent has a condition that is prolonged and that will prevent 
him or her from caring for the child; 

• the parent is incarcerated and cannot provide a home for the child; 
and 
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• there has been a prior pattern of neglect or misconduct, or an as-
sault resulting in serious bodily injury to the child. 

G.L. c. 210, § 3(c). The list of factors enumerated in the statute is “nonexclu-
sive.” See Adoption of Daniel, 58 Mass. App. Ct. 195, 201 (2003). 

While not all fourteen factors are likely to be relevant in any single case, it is 
important for the judge to make detailed findings indicating that each factor was 
considered even if the factor was determined not to be relevant to the facts of the 
particular case. See Adoption of Nancy, 443 Mass. 512, 516 (2005); Adoption of 
Larry, 434 Mass. 456, 470 (2001). As long as the judge has clearly considered 
all fourteen factors, the judge need only specifically reference in his findings 
those factors that he or she determined were relevant to the case. See Adoption 
of Larry, 434 Mass. at 470. 

Practice Note 
Failure to reference the factors may not be fatal to a judgment. In 
Custody of Kali, a private custody dispute between parents, the 
judge did not specifically reference the statutory factors set forth in 
the paternity statute in his findings. Custody of Kali, 439 Mass. 834, 
845 (2004). The Supreme Judicial Court upheld the judgment, not-
ing that the findings demonstrated that the judge had, in fact, con-
sidered the statutory factors, though they were not specifically enu-
merated by the judge in his findings. Custody of Kali, 439 Mass. at 
845. However, a parent or child seeking to challenge a judgment 
terminating parental rights may argue that the holding in Kali should 
not be applied to termination cases in which fundamental rights are 
at stake. 

§ 14.2.2 Important Unfitness Principles 

The common law of unfitness has evolved over the years to create important 
legal principles applicable in care and protection cases and termination of parental 
rights cases. These principles are discussed below. 

(a) Unfitness and Best Interests Are Interrelated 

The central question before the court is whether “the parent is currently unfit to 
further the child’s best interest.” Adoption of Carlos, 413 Mass. 339, 348 (1992). 
“Parental unfitness” and “best interests” of the child are interrelated factors. See 
Bezio v. Patenaude, 381 Mass. 563, 577 (1980). They are “cognate and con-
nected.” Bezio v. Patenaude, 381 Mass. at 577 (quoting Petition of New England 
Home for Little Wanderers, 367 Mass. 631, 641 (1975)). “[P]arental unfitness 
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figure[s] strongly in the ‘best interests’ test, while elements of ‘best interests of 
the child’ weigh in any consideration of whether a parent is fit[.]” Adoption of 
Gwendolyn, 29 Mass. App. Ct. 130, 135 (1990) (citing Little Wanderers, 367 
Mass. at 641). “Parental unfitness must be determined by taking into considera-
tion a parent’s character, temperament, conduct and capacity to provide for the 
child in the same context with the child’s particular needs, affections and age.” 
Adoption of Mary, 414 Mass. 705, 711 (1993) (citations omitted). 

However, the best interests of the child can never be the sole test in determining 
parental fitness. See Bezio v. Patenaude, 381 Mass. 563, 577 (1980). For exam-
ple, a parent cannot be found unfit solely because some other custodian might be 
a better caretaker for the child. See Adoption of Quentin, 424 Mass. 882, 887 
(1997); Richards v. Forrest, 278 Mass. 547, 554 (1932). Similarly, the court may 
not compare the relative advantages that can be provided by the natural parent 
and the prospective custodian. See Adoption of Quentin, 424 Mass. at 887; Care 
and Protection of Zelda, 26 Mass. App. Ct. 869, 872 (1989). For example, 
wealthy grandparents may not prevail over a fit father who is of limited financial 
means. See Guardianship of Yushiko, 50 Mass. App. Ct. 157, 159–60 (2000). 

Nonetheless, the judge may properly compare a child’s well-being in a foster 
home to his or her condition when living with his or her birth parents. See Cus-
tody of Michel, 28 Mass. App. Ct. 260, 263 (1990). For example, if a child who 
was previously developmentally delayed or failing in school is now thriving in 
foster care (i.e., achieving developmental milestones or making educational 
gains that the child was unable to achieve while living with the parent), this pro-
gress is relevant to parental fitness. Custody of Michel, 28 Mass. App. Ct. at 270. 
In this instance, the child’s progress in foster care is not evidence that the foster 
parent is a “better” parent but rather is evidence of the child’s “comparative im-
provement.” Custody of Michel, 28 Mass. App. Ct. at 270. The comparative im-
provement in how the child functions at home and in foster care is used to estab-
lish by inference that the child’s development delays or failure in school were 
the result of inadequate parenting. See Petition of Catholic Charitable Bureau to 
Dispense with Consent to Adoption, 395 Mass. 180, 187 (1985); Adoption of 
Dora, 52 Mass. App. Ct. 472, 479 (2001). Compare Adoption of Imelda, 72 
Mass. App. Ct. 354, 364, review denied, 452 Mass. 1105 (2008) (trial judge gave 
undue weight to how child was doing in her grandmother’s home). 

(b) The Parent Must Be Currently Unfit 

There must be evidence the parent is “currently” unfit—that is, unfit at the time 
of trial. See Adoption of Paula, 420 Mass. 716, 730–31 (1995); Adoption of Ra-
mona, 61 Mass. App. Ct. 260, 264 (2004). This inquiry requires the court to focus 
on the present circumstances of the parent and child. See Adoption of Paula, 420 
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Mass. at 731. Stale evidence cannot be the basis for a finding of unfitness. See 
Adoption of Linus, 73 Mass. App. Ct. 815, 820-22 (2009); Adoption of George, 
27 Mass. App. Ct. 265, 268 (1989) (citing Petitions of Dep’t of Social Servs. to 
Dispense with Consent to Adoption, 18 Mass. App. Ct. 120, 126 (1984)). For ex-
ample, in Adoption of Rhona, 57 Mass. App. Ct. 479, 485–86 (2003) (hereinafter 
Rhona I), the Appeals Court reversed a finding that the mother was unfit because 
it was based on stale, four-year-old evidence of the mother’s drug use. Following 
remand for further proceedings, the Appeals Court upheld a finding of current 
unfitness. Adoption of Rhona, 63 Mass. App. Ct. 117 (2005) (hereinafter Rhona 
II). 

In another case, the Appeals Court held that evidence over a year old at the time 
of trial indicating that the mother suffered from a “latent” mental illness was 
insufficient to support an unfitness finding where there was no current evidence 
of the mother’s mental illness. Petition of Worcester Children’s Friends to Dis-
pense with Consent to Adoption, 9 Mass. App. Ct. 594, 599–601 (1980). 

The court is required to “focus on present circumstances” of the parent and child 
and take into account a parent’s “recent positive gains,” if any. See Adoption of 
Ramona, 61 Mass. App. Ct. 260, 264 (2004) (quoting Adoption of Paula, 420 
Mass. 716, 731 (1995)). In Adoption of Ramona, the trial judge relied on evi-
dence of neglect that was more than two years old as a basis for finding the 
mother currently unfit and terminating her parental rights. Adoption of Ramona, 
61 Mass. App. Ct. at 264. The Appeals Court reversed because the judge relied 
on old evidence while failing to consider more recent evidence that the mother 
had successfully participated in services and had successfully been reunified 
with one of her children. Adoption of Ramona, 61 Mass. App. Ct. at 264–67. 

By contrast, in Adoption of Paula, the court found that the mother had not made 
appreciable improvement in her parenting skills. Adoption of Paula, 420 Mass. 
716, 729–31 (1995). Similarly, Adoption of Serge is an example of a “too little, 
too late” case in which the mother, who claimed to have resolved her six-year 
drug problem, was unsuccessful in convincing the court that her recent gains 
while incarcerated outweighed her lengthy history of substance abuse. “[M]ore 
than a few months of sobriety in a prison . . . was required to establish convinc-
ingly that, on release, the mother would be able to maintain sobriety sufficient to 
become a fit parent.” Adoption of Serge, 52 Mass. App. Ct. 1, 7 (2001). 

(c) Prognostic Evidence 

Although the court may not rely on stale evidence of unfitness, the court may 
properly base a finding of current unfitness on older evidence that is “prognos-
tic” of a parent’s future fitness. See Petition of Catholic Charitable Bureau to 
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Dispense with Consent to Adoption, 395 Mass. 180, 185 (1985). For example, 
older evidence of parental unfitness can be relied upon by the court where the 
parent’s neglectful or abusive conduct is not too remote and where the evidence 
shows “continuing vitality of such conduct.” Adoption of Larry, 434 Mass. 456, 
469 (2001) (citing Adoption of Paula, 420 Mass. 716, 729 (1995)). Also, if there 
has been a pattern of abuse or neglect in the past, and no evidence of an inter-
vening change, then a judge may infer similar parenting patterns will continue or 
recur in the future. See Adoption of Carla, 416 Mass. 510, 517 & n.7 (1993); 
Custody of a Minor (No. 1), 377 Mass. 876, 882–83 (1979). 

In Custody of Michel, a judge properly relied upon prognostic evidence to find 
the parents of four children unfit even though only the oldest three children 
manifested symptoms of serious emotional harm resulting from abuse. See Cus-
tody of Michel, 28 Mass. App. Ct. 260, 269 (1990). The court found that the 
youngest child had suffered less because his contact with his parents had been 
more limited. Custody of Michel, 28 Mass. App. Ct. at 269. The Appeals Court 
held that the order finding the parents unfit as to all four children was appropri-
ate because “[i]n effecting the purposes of the care and protection statute, the 
State’s interest extends beyond taking remedial action.” Custody of Michel, 28 
Mass. App. Ct. at 269. A judge does not need proof that each child has suffered 
harm from maltreatment by the parents or to “wait for disaster to happen.” Cus-
tody of Michel, 28 Mass. App. Ct. at 269; see Custody of Two Minors, 369 Mass. 
610, 621 (1986). 

(d) The “Nexus” Requirement 

The purpose of child welfare laws is “to insure that the children of the com-
monwealth are protected against the harmful effects resulting from the absence, 
inability, inadequacy or destructive behavior of parents or parent substitutes[.]” 
G.L. c. 119, § 1 (emphasis added). As such, DSS must show a causal connection 
or a “nexus” between the parent’s conduct or condition and the abuse or neglect 
of the child. Adoption of Katharine, 42 Mass. App. Ct. 25, 33–34 (1997). For 
example, in Adoption of Katharine, the mother and father of two children both 
used cocaine and refused to participate in drug treatment services. Adoption of 
Katharine, 42 Mass. App. Ct. at 26. However, the Appeals Court held that it was 
error for the Trial Court to find the parents unfit because, despite their drug use, 
they had taken adequate care of their children. Adoption of Katharine, 42 Mass. 
App. Ct. at 29, 34. Therefore, there was no “nexus” between the parents’ drug 
use and any abuse or neglect of the child. 

The fact that a parent uses illegal drugs or abuses alcohol, or has a mental illness 
or cognitive limitations, is, of course, relevant to the issue of parental fitness. 
See G.L. c. 210, § 3(c)(xii); Adoption of Quentin, 424 Mass. 882, 887 (1997). 
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However, if the parent is able to “provide for the welfare of the child” despite 
the problem or limitation, then the parent cannot be found unfit. G.L. c. 119, 
§§ 1, 24. As another example, in Care and Protection of Bruce, the mother suf-
fered from bipolar disorder but had parented her son successfully for two and 
one-half years before a court removed him from her custody. Care and Protec-
tion of Bruce, 44 Mass. App. Ct. 758, 759 (1998). The Appeals Court reversed a 
finding of unfitness because DSS had not proven a connection between the 
mother’s illness and her ability to parent. Care and Protection of Bruce, 44 
Mass. App. Ct. at 763–64. 

In Adoption of Olivette,79 Mass. App. Ct. 141, 157-58 (2011) a mother unsuc-
cessfully argued that she could not be found unfit for her failure to believe her 
daughter’s allegations of sexual abuse because there was no nexus between her 
disbelief and harm to the child. The Appeals Court noted that “unfitness is not 
based solely on a parent’s affirmative conduct but partakes of an assessment of 
the parent’s ‘character, temperament, capacity and conduct.’” Adoption of Oli-
vette, 79 Mass. App. Ct. at 157 (citations omitted). The court further noted that 
the finding of unfitness was not based solely on the mother’s refusal to acknowl-
edge her daughter’s trauma, but also on her active resistance to services aimed at 
redressing it. Adoption of Olivette, 79 Mass. App. Ct. at 158. 

(e) Fitness to Parent a Particular Child 

A series of cases beginning in 1932 with Richards v. Forrest established that 
parental unfitness must be determined with respect to the needs and interests of 
the particular child at issue. Richards v. Forrest, 278 Mass. 547, 552–54, 557 
(1932). Since Richards, many cases have reaffirmed the principle that a parent 
may be unfit to parent one child, even if he or she is successfully raising another 
child or children. See, e.g., Petition of Catholic Charitable Bureau to Dispense 
with Consent to Adoption, 395 Mass. 180, 185 n.6 (1985); Adoption of Ramon, 
41 Mass. App. Ct. 709, 717 (1996). 

Evidence that a parent is successfully caring for one child while trying to regain 
custody of another is relevant to fitness and cannot be disregarded by a judge. 
See Adoption of Linus, 73 Mass. App. Ct. 815, 821 (2009); Rhona I, 57 
Mass. App. Ct. 479, 487 (2003) . However, it is not dispositive. If the special-
ized needs of a particular child cannot be met by the parent, then the parent can 
be found unfit to care for that child. See Custody of a Minor, 383 Mass. 595, 
599–601 (1981); Rhona II, 63 Mass. App. Ct. 117, 125 (2005). For example, in 
Adoption of George, although a mother was successfully parenting two of her 
five children, the court held that adding three more children who required “in-
tense and trained attention” would have been a “recipe for disaster” and found 
the mother unfit as to those three children. Adoption of George, 27 Mass. App. 
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Ct 265, 269 (1989). In contrast, in Adoption of Linus, 73 Mass. App. Ct. 815, 
821-22 (2009), the Appeals Court returned two children to their parents, who 
were already caring for another child with extensive medical needs. Although 
there were concerns that the parents would have difficulty caring for all three 
children, two of whom were extremely needy, “such concern, not based on fact, 
is insufficient to take the extreme step of terminating the parent and child’s legal 
relationship.” Adoption of Linus, 73 Mass. App. Ct. at 821-22. 

The court may also properly consider the ability of the parent to care for a par-
ticular child by taking into account the child’s current circumstances and needs. 
See Adoption of Abigail, 23 Mass. App. Ct. 191, 193 (1986). In Adoption of Abi-
gail, a cognitively limited mother was found unfit to parent a child whose com-
plex neurological disorders demanded exceptional parenting skills. Adoption of 
Abigail, 23 Mass. App. Ct. at 193. In Adoption of Cesar, 67 Mass. App. Ct. 708, 
712 (2006), the mother was found unfit to care for her son, who was experienc-
ing emotional difficulties as a result of prior abuse and neglect. Although the 
mother was successfully caring for his older siblings, “her previous abuse of 
Cesar continued to evoke feelings of anger in him that made her uniquely unsuited 
to meet his particular needs.” Adoption of Cesar, 67 Mass. App. Ct. at 712.  

Similarly, in Adoption of Melvin, 71 Mass. App. Ct. 706, 713–14, review denied, 
451 Mass. 1108 (2008), the mother was found unfit to care for her son, although 
three other children were returned to her custody. The Appeals Court found that 
the child had developed a strong emotional bond with his preadoptive parents 
and that his mother lacked the ability to successfully deal with the trauma that he 
would experience if removed from that home. Adoption of Melvin, 71 Mass. 
App. Ct. at 714. The court commented that “the steps the department takes to 
protect children at risk may themselves be a source of the differing needs bio-
logical siblings possess.” Adoption of Melvin, 71 Mass. App. Ct. at 713. In 
Guardianship of Cheyenne, 77 Mass. App. Ct. 826, 830-31 (2010), a father was 
found unfit despite evidence that he was successfully parenting his two sons and 
stepdaughter. The court noted that the father and Cheyenne had formed no bond 
despite years of visitation, mediation, and family therapy, and that the father’s 
authoritative parenting style was inconsistent with the child’s needs. Guardianship 
of Cheyenne, 77 Mass. App. Ct. at 830-31. 

§ 14.2.3 What Is Not Unfitness 

(a) Placing the Child with a Suitable Caretaker 

Sometimes, for a variety of reasons, parents cannot care for their children. For 
example, if a parent is serving in the military or is very sick, the parent may arrange 
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for someone else to care for his or her child on a short- or long-term basis. If the 
person selected by the parent is a suitable caretaker, then “the State’s interest to 
justify intervention on behalf of the child is de minimis.” Freeman v. Chaplic, 
388 Mass. 398, 407 (1983) (quoting Petition of Dep’t of Public Welfare to Dis-
pense with Consent to Adoption, 383 Mass. 573, 581–82 (1981)). Similarly, incar-
ceration of the parent alone cannot form the basis for terminating parental rights. 
See G.L. c. 210, § 3(c)(xiii). 

A parent’s voluntary consent to a guardianship in the past also cannot be the sole 
basis for finding the parent currently unfit. See Bezio v. Patenaude, 381 Mass. 
563, 575, 577 (1980); Guardianship of Yushiko, 50 Mass. App. Ct. 157, 160 
(2000). In Bezio v. Patenaude, the Supreme Judicial Court held that where a 
parent had previously assented to the appointment of a guardian for the child, 
the standard for revoking the guardianship is whether the parent is currently fit 
to further the child’s best interests. Bezio v. Patenaude, 381 Mass. 563, 576 
(1980). For a further discussion of parental fitness in the context of guardianship 
proceedings, see Chapter 19, Collateral Family Law Proceedings in the Juvenile 
Court and in the Probate and Family Court. 

(b) Living in Poverty 

Many stressors associated with poverty may contribute to an increased risk of child 
abuse or neglect. Having inadequate funds for food, working multiple low-paying 
jobs, experiencing housing instability or overcrowding, being unable to access 
day care or after school programs, facing barriers to medical care, and simply 
living in impoverished neighborhoods may undermine a parent’s ability to pro-
vide for the family. Nevertheless, the state may not deprive parents of custody of 
their children merely because the parents are poor. See Petition of Dep’t of Pub-
lic Welfare, 383 Mass. 573, 591 (1981); Care and Protection of Elaine, 54 Mass. 
App. Ct. 266, 273 (2002). Department of Social Services regulations also do not 
consider it “neglect” if the caretaker is unable to provide minimally adequate 
care for a child “solely due to inadequate economic resources.” 110 C.M.R. 
§ 2.00 (Glossary). However, if a parent was offered programs or services to alle-
viate the negative effects of poverty (e.g., subsidized day care, food or fuel assis-
tance, housing) and did not utilize those programs or services, then the parent 
might be found responsible for neglect. 

(c) Use of Corporal Punishment 

A parent has a right to use reasonable force to discipline his or her child. See 
Commonwealth v. Rubeck, 64 Mass. App. Ct. 396, 399–400 (2005). If physical 
discipline does not inflict physical injury or create a substantial risk that injury 
will result, then the discipline is not considered “abuse.” See Cobble v. Comm’r 
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of Dep’t of Social Services, 430 Mass. 385, 392, 395 (1999). In Cobble, the Su-
preme Judicial Court held that the father’s corporal punishment methods did not 
constitute “abuse” as that is defined in DSS regulations. Cobble v. Comm’r of 
Dep’t of Social Services, 430 Mass. at 387–88, 395 (citing 110 C.M.R. § 2.00 
(Glossary)). The father hit the child with a strap several times on the buttocks 
while the child was fully clothed and did not cause any bruising or other injury 
to the child. Cobble v. Comm’r of Dep’t of Social Services, 430 Mass. at 387–88, 
395. However, the ruling in Cobble may be unique to the facts and circum-
stances of that case. The Supreme Judicial Court in Cobble noted that some 
methods of physical punishment may be considered abuse, including methods 
similar to those used by the father in Cobble under different circumstances. 
Cobble v. Comm’r of Dep’t of Social Services, 430 Mass. at 387–88, 395. 

(d) Alternative Lifestyles 

A court may not take children away from their parents solely because the parents 
live an alternative lifestyle or a lifestyle different from others in the community. 
See Petition of Dep’t of Social Services to Dispense with Consent to Adoption, 
392 Mass. 696, 701–02 (1984). For example, a lesbian mother cannot be found 
unfit solely on the basis of her sexual preference. See Bezio v. Patenaude, 381 
Mass. 563, 579 (1980). Nor may parents be deprived of the custody of their 
children “simply because their households fail to meet the ideals approved by 
the community[.]” Adoption of Leland, 65 Mass. App. Ct. 580, 585 (2006) 
(quoting Custody of a Minor (No. 2), 378 Mass. 712, 719 (1979)). If, however, 
the parent’s lifestyle or personal beliefs have an adverse impact on the child, 
then a judge may consider it as relevant. For example, in Adoption of Fran, the 
Appeals Court noted that a parent’s membership in a religious cult that encour-
ages parenting practices which endanger children (e.g., forbidding parents to 
take children to doctors), could be relevant to a determination of parental unfit-
ness. Adoption of Fran, 54 Mass. App. Ct. 455, 460–61, 465–66 (2002). 

(e) Homelessness 

The state may not take children from a homeless parent who can meet the child’s 
“other needs.” Care and Protection of Elaine, 54 Mass. App. Ct. 266, 273–74 
(2002); see also Adoption of Linus, 73 Mass. App. Ct. 815, 821 (2009). Depart-
ment of Social Services regulations and policies also support providing assistance 
to homeless families so they may remain together. See 110 C.M.R. § 1.11; see also 
G.L. c. 119, § 1. Nevertheless, a parent’s chronic inability to provide the child 
with a stable, permanent home may have an adverse impact on the child, which 
would be relevant to a finding of unfitness. See Adoption of Quentin, 424 Mass. 
882, 884–85, 887 (1997). However, DSS must show that the parent’s inability to 

2nd Supplement 2012 14–17 



§ 14.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

provide a safe and stable home environment “is so bad as to place the children at 
serious risk of peril” from abuse or neglect. Care and Protection of Elaine, 54 
Mass. App. Ct. at 272 (quoting Care and Protection of Bruce, 44 Mass. App. Ct. 
758, 761 (1998)). 

§ 14.2.4 Evidence of Parental Unfitness 

Discussed below are some of the major categories of evidence that might be 
introduced in a care and protection or termination of parental rights proceeding 
to prove parental unfitness. However, the categories oversimplify the complex, 
dynamic nature of parenting and are intended to be illustrative rather than inclusive. 
In addition, child welfare cases often involve multiple issues with overlapping 
evidence of unfitness from several categories being introduced at trial. 

(a) Substance Abuse 

A mother who drinks alcohol or a father who uses illegal drugs is not per se un-
fit. Adoption of Zoltan, 71 Mass. App. Ct. 185, 190–91 (2008); Adoption of 
Katharine, 42 Mass. App. Ct. 25, 33–34 (1997). There must be a nexus between 
the parent’s use of drugs or alcohol and harm (i.e., abuse or neglect) to the child. 
For example, in Adoption of Katharine, the Appeals Court held that “[i]n the 
absence of a showing that a cocaine-using parent has been neglectful or abusive 
in the care of that parent’s child, we do not think a cocaine habit, without more, 
translates automatically into legal unfitness to act as a parent.” Adoption of 
Katharine, 42 Mass. App. Ct. at 34. Similarly, one of the G.L. c. 210, § 3 statu-
tory factors relevant to a determination of unfitness in termination of parental 
rights cases is whether the parent has “a condition which is reasonably likely to 
continue for a prolonged, indeterminate period, such as alcohol or drug addic-
tion . . . and the condition makes the parent . . . unlikely to provide minimally 
acceptable care of the child.” G.L. c. 210, § 3(c)(xii) (emphasis added). See also 
Adoption of Imelda, 72 Mass. App. Ct. 354, 361, review denied, 452 Mass. 1105 
(2008) (insufficient link between parent’s use of substances and harm to child); 
Adoption of Zoltan, 71 Mass, App. Ct. 185, 191 (2008) (same). 

A parent’s substance abuse may result in neglect of a child in many ways. For ex-
ample, a parent may neglect a child by using family money needed for necessities 
(e.g., food, rent, clothing) to buy illegal drugs or alcohol. See Adoption of Flora, 
60 Mass. App. Ct. 334, 343 n.17 (2004). Or, a parent’s addiction may cause him or 
her to provide inadequate care for a child (e.g., inadequate supervision resulting in 
injury to the child, medical neglect, educational neglect). In Adoption of Mario, 43 
Mass. App. Ct. 767, 772 (1997), a mother engaged in a pattern of neglect that 
compromised her son’s medical care while using drugs over a thirteen-year period.  
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In determining parental fitness, a judge may consider evidence of sobriety as 
well as evidence of past relapses. See Rhona I, 57 Mass. App. Ct. 479, 483 
(2003). A parent seeking to counter evidence of unfitness may offer evidence 
that he or she is in treatment for alcoholism or drug addiction or that he or she is 
in recovery and, therefore, currently fit. The parent might also offer evidence 
that while he or she may have relapsed in the past on several occasions, the re-
lapses have occurred further and further apart and that relapse is a normal pat-
tern for a person who is successfully engaged in the recovery process. See Adop-
tion of Serge, 52 Mass. App. Ct. 1, 6 (2001) (citing the Supreme Judicial Court 
“Standards on Substance Abuse,” Standard XIII, commentary (1995)). However, 
a brief period of sobriety is unlikely to be enough to counter evidence of paren-
tal unfitness where the parent has a lengthy history of substance abuse. Adoption 
of Serge, 52 Mass. App. Ct. at 6; see also Adoption of Elena, 446 Mass. 24, 32–
34 (2005). Similarly, if the parent is not engaged in treatment after a number of 
years of attempting to achieve sobriety, “it is only fair to the children to say, at 
some point, ‘enough.’” Adoption of Nancy, 443 Mass. 512, 517 (2005); see also 
Adoption of Oliver, 28 Mass. App. Ct. 620, 624–25 (1990). See Chapter 22, 
Special Considerations in Representing Parents, for a further discussion about 
representing parents who suffer from substance abuse disorders. 

Practice Note 
Counsel’s choice of words can be significant when representing cli-
ents with issues of drug dependency and alcoholism. For example, 
describing a parent as “abusing substances” implies that the parent 
has made a choice and chooses to “abuse” drugs or alcohol at the 
expense of his or her children’s care. The medical model, adopted by 
the Supreme Judicial Court in its Standards on Substance Abuse and 
now cited with favor in case law, views addiction to drugs or alcohol as 
a disease. Terms such as “drug abuse disorder” or “drug addiction” 
and “drug dependency” reflect the lexicon of the medical model. 

(b) Cognitive Limitations 

A parent’s cognitive ability is relevant to parenting capacity. In termination of 
parental rights cases, cognitive ability is one of the factors the court must consider 
in determining parental fitness. See G.L. c. 210, § 3(c)(xii). However, mental defi-
ciency, in and of itself, is not sufficient to establish parental unfitness. See Adop-
tion of Abigail, 23 Mass. App. Ct. 191, 195 (1986) (citing Petition of the Dep’t of 
Social Servs. to Dispense with Consent to Adoption, 20 Mass. App. Ct. 689, 696 & 
n.4 (1985)). Some parents with cognitive limitations can parent adequately without 
outside help. Other parents require and benefit from appropriate services. Still 
others cannot parent even with intensive services. See Adoption of Lenore, 55 
Mass. App. Ct. 275, 280 (2002). In Care and Protection of Ian, the Appeals Court 
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reversed a finding of unfitness, in part because the judge’s findings did not show 
the requisite nexus between the mother’s cognitive limitations and any parenting 
inadequacies. See Care and Protection of Ian, 46 Mass. App. Ct. 615, 617 n.4 
(1999) (citing Custody of a Minor (No. 2), 378 Mass. 712, 722 (1979)). 

However, if DSS can establish that a parent’s cognitive limitations impair his or 
her ability to care for the child, then the court can properly rely on this evidence 
as a basis for finding the parent unfit. See Adoption of Quentin, 424 Mass. 882, 
888–89 (1997). This is true even if the parent is cooperating with DSS and doing 
everything he or she can to parent the child adequately. See Adoption of Lenore, 
55 Mass. App. Ct. 275, 280 (2002). In addition, the court can also consider evi-
dence that the child has special needs that require a level of care beyond the ca-
pabilities of the cognitively limited parent. See, e.g., Adoption of Abigail, 23 
Mass. App. Ct. 191, 195–96 (1986). See Chapter 22, Special Considerations in 
Representing Parents, for a further discussion about representing parents with 
cognitive limitations. 

(c) Mental Illness 

“A mental disorder is relevant where ‘it affects the parents’ capacity to assume 
parental responsibility, and ability to deal with a child’s special needs.’” Rhona 
II, 63 Mass. App. Ct. 117, 125 (2005) (quoting Adoption of Frederick, 405 Mass. 
1, 9 (1989)). Mental illness is also a statutory factor that must be considered in 
termination of parental rights cases. See G.L. c. 210, § 3(c)(xii). As with cogni-
tive limitations, mental illness alone is not a sufficient basis for a finding of pa-
rental unfitness. See Petition of Dep’t of Social Services to Dispense with Con-
sent to Adoption, 392 Mass. 696, 701 (1984); see also Custody of a Minor 
(No. 2), 378 Mass. 712, 722 (1979). Many parents who are diagnosed with a 
mental illness can adequately care for their children with or without the help of 
professional mental health services and medication. 

In order for the court to rely on evidence of mental illness as a basis of unfitness, 
the mental illness must be such as “makes the parent . . . unlikely to provide 
minimally acceptable care for the child.” Care and Protection of Bruce, 44 
Mass. App. Ct. at 764 (1998) (quoting G.L. c. 210, § 3(c)(xii); see also Adoption 
of Abby, 62 Mass. App. Ct. 816, 826 (2005). There must be proof that the par-
ent’s mental health condition causes him or her to abuse or neglect a child. See 
Adoption of Betsy, 69 Mass. App. Ct. 907, 908 (2007); Adoption of Eduardo, 57 
Mass. App. Ct. 278, 282–83 (2003). Where a parent has been diagnosed with a 
psychiatric disorder, the trial judge should avoid relying too heavily on testimony 
about the general characteristics of the disorder. Adoption of Willamina, 71 Mass. 
App. Ct. 230, 238, review denied, 451 Mass. 1103 (2008). Particularly where a 
diagnosis may cover a range of behaviors or potential impacts, it is important for 
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the judge to pay attention to the specific facts of the case. Adoption of Wil-
lamina, 71 Mass. App. Ct. at 238. “It is of course the facts of the particular case, 
rather than general (or potential) tendencies of a disorder, which must determine 
whether a particular parent is unfit.” Adoption of Willamina, 71 Mass. App. Ct. at 
238. 

A judge may conclude that the parent is currently unfit if a parent’s mental illness 
has not stabilized by the time of trial and the parent is unable to provide for the 
child’s basic needs. See Adoption of Greta, 431 Mass. 577, 586 (2000). A judge 
may also predict or prognosticate that a mother’s chronic mental illness, her history 
of relapses, and her lack of cooperation in treatment will prevent her from being a 
fit parent in the future. See Adoption of Carla, 416 Mass. 510, 517 n.7 (1993). 

However, in a case where a parent took “better than adequate care” of her child 
for years before a single crisis landed the parent in a mental health facility and 
the child in foster care, the Appeals Court determined that DSS could not insist 
on the parent taking medication as a condition of returning the child to the par-
ent’s custody. See Care and Protection of Bruce, 44 Mass. App. Ct. 758, 759, 
764 (1998). In Bruce, the Trial Court’s finding of unfitness was based largely on 
the fact that the mother, who was diagnosed with bipolar disorder, refused to 
take lithium. Care and Protection of Bruce, 44 Mass. App. Ct. at 763–64. The 
mother had functioned well as a parent for years before a short-term hospitaliza-
tion resulted in DSS taking custody of her child. Care and Protection of Bruce, 
44 Mass. App. Ct. at 759. The Appeals Court reversed the Trial Court, holding 
that DSS had not proved that the mother’s parenting would be “compromised” if 
she did not take her medication. Care and Protection of Bruce, 44 Mass. App. 
Ct. at 763. See Chapter 22, Special Considerations in Representing Parents, for a 
further discussion about representing parents with mental illness. 

(d) Physical Abuse 

According to DSS, “[a]buse means the non-accidental commission of any act by a 
caretaker upon a child under age 18 which causes, or creates a substantial risk of 
physical or emotional injury, or constitutes a sexual offense . . . or any sexual con-
tact between a caretaker and a child under the care of that individual.” 110 C.M.R. 
§ 2.00 (Glossary). A court may find a parent unfit if she or he physically abuses a 
child or exposes a child to a substantial risk of abuse. See Adoption of Gillian, 63 
Mass. App. Ct. 398, 400 (2005); Adoption of Willow, 433 Mass. 636, 641, 645 
(2001). Abuse of a child is also one of the statutory factors the court must consider 
in termination of parental rights cases. See G.L. c. 210, §§ 3(c)(ii)(ix), (xiv). 

Some physical abuse cases come to the attention of DSS when a hospital reports 
that it is treating a child with symptoms consistent with inflicted injuries or with 

2nd Supplement 2012 14–21 



§ 14.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

shaken baby or battered child syndrome. See Adoption of Lorna, 46 Mass. App. 
Ct. 134, 138 (1999); Adoption of Larry, 434 Mass. 456, 457, 459 (2001). In 
other cases, the child may have suffered a single, serious, unexplained physical 
injury. See Adoption of Iris, 43 Mass. App. Ct. 95, 104–05 (1997). 

In Adoption of Iris, the Appeals Court reversed a finding of parental unfitness 
where other people in addition to the parents cared for the child during the rele-
vant time period when the injury occurred, and where the medical evidence 
equally supported the conclusion that the injury was accidental and that it was 
inflicted intentionally. Adoption of Iris, 43 Mass. App. Ct. 95, 105–06 (1997). 
Similarly, in Adoption of Zoltan, 71 Mass. App. Ct. 185, 189–90 (2008), the Ap-
peals Court held that evidence of an isolated, unexplained head injury to the 
child could not support a finding of unfitness where there was no evidence that 
the injury was the result of negligent supervision or abuse perpetrated by the 
parent. The Appeals Court noted that the mother should not be faulted simply 
because she could not explain how the injury occurred and offered an explanation 
that was inconsistent with the injury and the “stories” given by others. 

In contrast, in Adoption of Lorna, the Appeals Court affirmed the judgment 
where only the parents had access to the child during the relevant time frame 
and the physicians had specifically ruled out an accident as the cause of the 
child’s injuries. Adoption of Lorna, 46 Mass. App. Ct. 134, 136 (1999). In addi-
tion, in Adoption of Lorna, the Appeals Court held that the trial judge was not 
required to determine which of the two parents caused the injury where there was 
evidence that neither parent was capable of protecting the child from future 
abuse. Adoption of Lorna, 46 Mass. App. Ct. at 139–41. The Appeals Court 
faulted the mother for not considering the possibility that the father abused the 
child, despite evidence that he might have done so. Adoption of Lorna, 46 Mass. 
App. Ct. at 140–41. 

Physical abuse does not necessarily involve physical hitting or violence. For ex-
ample, in a Munchausen Syndrome by Proxy case, a mother was found unfit be-
cause she intentionally made her child sick, sabotaged his medical treatment, and 
kept him sick for almost seven years. See Adoption of Keefe, 49 Mass. App. Ct. 
818, 821, 824–25 (2000). The mother challenged the finding of unfitness on the 
grounds that there was no “direct evidence” she had harmed her child. Adoption 
of Keefe, 49 Mass. App. Ct. at 825. However, the Appeals Court disagreed and 
held that circumstantial evidence could support a finding, by clear and convincing 
evidence, that the mother was unfit. Adoption of Keefe, 49 Mass. App. Ct. at 
825. 
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(e) Sexual Abuse 

If a parent has sexual contact with his or her child, commits a sexual offense 
against the child, or condones sexual abuse on the child by another, that parent 
may be found unfit. See 110 C.M.R. § 2.00 (Glossary); Adoption of Quentin, 424 
Mass. 882, 885, 889 (1997). For example, in Care and Protection of Martha, the 
parents were found unfit where the mother was convicted of indecent assault and 
battery on the children, and the father was convicted of unlawful sexual inter-
course with the children. Care and Protection of Martha, 407 Mass. 319, 321, 
323–24 (1990). 

Evidence of child sexual abuse can come from 

• sexualized behavior by the child that is inappropriate for the child’s 
age; 

• expert opinion about behaviors that are indicative of sexual abuse; 
and 

• the child’s statements about the abuse. 

See Adoption of Quentin, 424 Mass. 882, 889 (1997). In Adoption of Quentin, 
evidence that a three and one-half year old acted out sexual behaviors with a doll 
and attempted to tongue kiss his foster mother supported a finding of sexual abuse. 
Adoption of Quentin, 424 Mass. at 885. In Commonwealth v. Beaudry, evidence 
that a child had age-inappropriate knowledge of sexual acts supported an inference 
of sexual abuse. Commonwealth v. Beaudry, 63 Mass. App. Ct. 488, 495 (2005). 

If the only basis for finding a parent unfit is sexual abuse, then the evidence to 
support that finding must be clear and convincing. A child’s single allegation of 
inappropriate sexual touching, later withdrawn, does not provide sufficient evi-
dentiary basis for finding a parent unfit. See Custody of Eleanor, 414 Mass. 795, 
800–01 (1993). See Chapter 22, Special Considerations in Representing Parents, 
for a further discussion about representing parents in cases involving allegations 
of sexual abuse. 

(f) Failure to Protect Child from Abuse by Others 

In care and protection and termination of parental rights cases, a judge may con-
sider whether a parent can adequately protect his or her child from a third per-
son’s abuse. See Care and Protection of Isabelle, 33 Mass. App. Ct. 548, 549 
(1993). Even if a parent is not abusive to his or her child, the parent’s failure to 
protect the child from physical or sexual abuse by another person may be evi-
dence of parental unfitness. See Adoption of Quentin, 424 Mass. 882, 887 (1997).  
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For example, in Care and Protection of Isabelle, the finding of the mother’s un-
fitness was based principally on a subsidiary finding that she did not believe that 
the father raped his own son and, thus, she would not protect the child in the fu-
ture. Care and Protection of Isabelle, 33 Mass. App. Ct. at 549; see also Adoption 
of Daisy, 77 Mass. App. Ct. 768, 783-84 (2010) , aff’d, 460 Mass. 72 (2011) 
(affirming judgment after review of limited evidentiary issue). However, the 
court in Adoption of Daisy, acknowledged that it is common for nonoffending 
mothers to react with disbelief and denial upon being told of the child’s allega-
tions of sexual abuse. 77 Mass. App. Ct. at 784 n.18. The court stated that “nei-
ther belief nor disbelief in the child’s allegations correlates neatly with a nonof-
fending mother’s capacity to be supportive and protective.” Adoption of Daisy, 
77 Mass. App. Ct. at 784 n.18 (citing Elliott & Carnes, Reactions of Nonoffend-
ing to Parents to the Sexual Abuse of their Child: A Review of the Literature, 6 
Child Maltreatment 314, 316-17 (2001)). Rather the court must look at the spe-
cific facts of each case. Adoption of Daisy, 77 Mass. App. Ct. at 784 n.18. Simi-
larly, in Adoption of Olivette, 79 Mass. App. Ct. 141, 157-58 (2011), the 
mother’s disbelief in her child’s allegations of sexual abuse was only one of 
many factors relied upon by the Appeals Court in affirming the unfitness find-
ing. 

In Adoption of Larry, the mother was found unfit because, although she had sep-
arated from her abusive husband at the time of trial, the court found she did not 
intend to remain apart from the father if custody of the child was returned to her. 
Adoption of Larry, 434 Mass. 456, 468, 471 (2001). Similarly, in Adoption of 
Willow, the mother was aware of the physical abuse by her male companion, yet 
she neither protected her children from the abuse nor recognized or accepted her 
responsibility for putting the children in harm’s way. Adoption of Willow, 433 
Mass. 636, 641 (2001). 

In Adoption of Anton, 72 Mass. App. Ct. 667, 673–75, review denied, 452 Mass. 
1106 (2008), the Appeals Court affirmed the trial judge’s finding that the mother 
was unfit in part because the mother continued her relationship with a man who 
was a Level 3 sex offender, who had been convicted of raping his young step-
daughter, and who had failed to comply with his treatment plan. The Appeals 
Court noted that “in determining the fitness of a mother involved in a relation-
ship with a high-risk sex offender, the judge properly considered whether the 
mother had been informed of and acknowledged his prior abuse, demonstrated 
an understanding of the risk that the sex offender posed to her child, and taken 
appropriate actions in response to that risk.” Adoption of Anton, 72 Mass. App. 
Ct. at 674 (citing Adoption of Carlos, 413 Mass. 339, 351 (1992)).  

In contrast, in Adoption of Stuart, the Appeals Court reversed a judgment termi-
nating the mother’s parental right where she acknowledged that sexual abuse of 
her children had occurred, had separated from the abuser, and testified that she 
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understood that both she and the children would need therapy to address the 
abuse. Adoption of Stuart, 39 Mass. App. Ct. 380, 388 n.13, 390–91 (1995). 

The court also cannot find a parent unfit for failing to protect her child if she had 
no reason to anticipate that the child would be harmed. See Adoption of Abby, 62 
Mass. App. Ct. 816, 825–26 (2005). Similarly, a parent cannot be found unfit for 
failing to protect her child from abuse if the evidence is insufficient to prove that 
the child was, in fact, abused by a third party. See Custody of Eleanor, 414 
Mass. 795, 800–01 (1993). 

(g) Children Who Witness Domestic Violence 

Domestic violence within a family is relevant to a determination of parental fit-
ness. See Care and Protection of Lillith, 61 Mass. App. Ct. 132, 139 (2004); 
Adoption of Ramon, 41 Mass. App. Ct. 709, 714 (1996). Domestic violence is 
also one of the statutory factors that must be considered in termination of paren-
tal rights cases. See G.L. c. 210, § 3 (c)(ii). The Department of Social Services 
defines domestic violence as “the establishment of control and fear in a relation-
ship through the use of violence and other forms of abuse . . . [including] physi-
cal abuse, emotional abuse, sexual abuse, economic oppression, isolation, threats, 
intimidation and maltreatment of the children to control the other person.” DSS 
Policy # 85-011(R), App. D, Domestic Violence Protocol. 

In Custody of Vaughn, the Supreme Judicial Court declared that a child who wit-
nesses domestic violence suffers a “distinctively grievous kind of harm.” Cus-
tody of Vaughn, 422 Mass. 590, 595 (1996). The child may be traumatized or 
develop other psychological problems, especially if his or her exposure to vio-
lence occurs during important developmental stages. See Adoption of Ramon, 41 
Mass. App. Ct. 709, 714 (1996) (citing Custody of Vaughn, 422 Mass. at 599). 
When making custody orders in cases involving domestic violence, the judge 
must make specific findings about the extent of the domestic violence, its effect 
on the child, and how it impacts the alleged batterer’s parenting ability. Care and 
Protection of Lillith, 61 Mass. App. Ct. 132, 139 (2004) (citing Custody of 
Vaughn, 422 Mass. at 599). 

Judges will also consider a history of domestic violence in determining whether 
the parent “victim” of domestic violence (typically the mother) is unfit. See, e.g., 
Care and Protection of Olga, 57 Mass. App. Ct. 821, 830 (2003). Factors the 
court will consider include 

• whether the mother has remained with the batterer; 

• whether she has had other violent partners; 
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• whether she has participated in treatment for victims of domestic 
violence; 

• whether exposure to domestic violence has negatively impacted 
the children; and 

• whether she appreciates the harm to the children caused by the 
domestic violence. 

See Adoption of Willow, 433 Mass. 636, 641, 645 (2001); Care and Protection of 
Olga, 57 Mass. App. Ct. at 826–31; Adoption of Ramon, 41 Mass. App. Ct. 709, 
713–14 (1996). For example, in Adoption of Theodore, the Appeals Court held 
that the mother might be fit to raise her child where she had separated from her 
abusive husband and there were no other allegations of abuse or neglect of the 
child. Adoption of Theodore, 36 Mass. App. Ct. 355, 357–58 (1994); see also 
Pet. of Dep’t of Soc. Servs. to Dispense with Consent to Adoption, 20 Mass. App. 
Ct. 689, 695–97 (1985). Similarly, in Adoption of Imelda, 72 Mass. App. Ct. 
354, 362, review denied, 452 Mass. 1105 (2008), the Appeals Court reversed a 
termination decree, in part, because the mother had “removed herself from an 
environment of domestic violence.” 

In a landmark case in New York, a class action lawsuit successfully challenged 
the practice of that state’s protective service agency of removing children from 
their mothers in all cases where the children witnessed domestic violence. See 
Nicholson v. Scoppetta, 820 N.E. 2d 840 (NY 2004). The Nicholson court held 
that there could be no blanket presumption favoring removal simply because a 
child witnesses domestic violence. Nicholson v. Scoppetta, 820 N.E. 2d at 849. 
Removal of the child from the parent’s custody must be based on fact-specific 
evidence on two elements: actual or imminent danger of harm to the child, and 
proof that the parent failed to provide a minimum degree of care. Nicholson v. 
Scoppetta, 820 N.E. 2d at 845–46. 

Despite written policies to the contrary, DSS frequently adopts a “blame the 
victim” approach with mothers who are victims of domestic violence. The De-
partment of Social Services may accuse the mother of “engaging” in domestic 
violence or of “exposing” her children to domestic violence. Counsel should 
vigorously oppose this practice of treating the victim of domestic violence as an 
active participant in the domestic abuse inflicted by her partner. See Chapter 22, 
Special Considerations in Representing Parents, for a further discussion about 
representing parents in domestic violence cases. 
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(h) Failure to Maintain Consistent and Meaningful Visits 

Parent-child visits after removal of the child from the parent’s custody are a 
relevant factor in determining fitness. See Petitions of Dep’t of Social Services to 
Dispense with Consent to Adoption, 399 Mass. 279, 283–84, 288 (1987); Rhona 
II, 63 Mass. App. Ct. 117, 121 (2005). A parent’s failure to visit is also one of the 
statutory factors the court must consider in a termination of parental rights case. 
See G.L. c. 210, §§ 3(c)(iii), (x). Two aspects related to visitation are typically con-
sidered by the court in determining parental fitness: the quality of the visits and 
the ability of the parents to keep to a visitation schedule.  

Visits provide an opportunity for mothers and fathers to demonstrate their par-
enting capacity, or lack thereof. For example, in Adoption of Seth, the Appeals 
Court noted that the mother was unable to focus her attention on her child during 
visits and spent much of the time talking to the social worker about her own 
problems. Adoption of Seth, 29 Mass. App. Ct. 343, 347–48 (1990). In another 
case, the parents argued with each other during visits, did not engage in activi-
ties with their children, and were unable to manage the children’s behavior. Pet. 
of Dep’t of Soc. Servs. to Dispense with Consent to Adoption, 397 Mass. 659, 
666 (1986). In contrast, in Adoption of Iris, the court found the parents were 
cooperative and interacted appropriately with the children during visits. Adop-
tion of Iris, 43 Mass. App. Ct. 95, 105 (1997). See also Care and Protection of 
Elaine, 54 Mass. App. Ct. 266, 270 & n.8 (2002). 

Visits can also impart valuable information about the child’s attachment to the 
parent and the nature of the parent-child relationship. See Rhona II, 63 Mass. 
App. Ct. 117, 122 (2005). For instance, in Petitions of Dep’t of Social Services, 
the Supreme Judicial Court found that the parents were unfit, based, in part, on 
evidence that during visits their daughter held her hands over her face and that 
after visits she refused to eat and was anxious. Petitions of Dep’t of Social Ser-
vices, 399 Mass. 279, 283–84 (1987). Similarly, in Rhona II, the court consid-
ered the fact that the child had regressive reactions following visits and curled 
up in a fetal position during a visit. Rhona II, 63 Mass. App. Ct. at 122. In con-
trast, in Care and Protection of Elaine, the court noted that the children enjoyed 
visits with their father and that they hugged and kissed him. Care and Protection 
of Elaine, 54 Mass. App. Ct. 266, 270 & n.8 (2002). 

Finally, the parent’s cooperation or noncooperation with a visitation schedule re-
flects on the parent’s dependability and commitment to the child—factors that are 
relevant to parenting ability. See Adoption of Fran, 54 Mass. App. Ct. 455, 463 
(2002). While there may be legitimate barriers to the parent having regular visits 
with the child (e.g., lack of transportation, scheduling conflicts, placement of the 
child a considerable distance from the parent), a parent’s spotty attendance record 
at visits may be evidence of a lack of effort and interest on the parent’s part. See 
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generally G.L. c. 210, § 3(c)(x). The Department of Social Services and the court 
may also view parents who are late or “no-show” for scheduled visits as unreli-
able, uncommitted, or uncaring. In Adoption of Mario, the court held that the fail-
ure of the mother to visit the child for over two months contributed to the determi-
nation of her unfitness. Adoption of Mario, 43 Mass. App. Ct. 767, 771, 774, 777 
(1997). Although it does not meet the statutory definition of “abandonment,” a 
parent’s failure to visit may provide the basis for a conclusion by the court that the 
parent has little interest in his or her child or in maintaining a parent-child relation-
ship. See Adoption of Fran, 54 Mass. App. Ct. at 463. 

Practice Note 
There are many barriers to successful visitation. Lack of transporta-
tion and scheduling conflicts may cause parents to be late or miss 
visits. Also, the physical setting may not be conducive to a positive 
visit (e.g., the room may be too small, there are no toys for the chil-
dren, the social worker intimidates the parent by interfering with or 
criticizing his or her efforts to parent). Any obstacles should be ad-
dressed and resolved by counsel as early as possible in the pro-
ceeding. See Chapter 7, Services, Placement and Visitation, for a 
further discussion about visitation. 

(i) Failure to Cooperate with or Benefit from Services 

A parent’s failure to comply with a service plan or recommended services is 
relevant to the unfitness inquiry. See Petitions of Dep’t of Social Services to Dis-
pense with Consent to Adoption, 399 Mass. 279, 288–89 (1987); Adoption of 
Serge, 52 Mass. App. Ct. 1, 8 (2001); Santosky v. Kramer, 455 U.S. 745, 783 
(1982). The court will consider whether parents have cooperated with services 
and gained an understanding into past abuse or neglect so they are able to avoid 
problems in the future. In termination of parental rights cases, the courts are 
required to consider as one of the statutory factors whether the parent “utilized 
such services intended to correct the circumstances which led to the abuse or 
neglect of the child.” G.L. c. 210, § 3(c)(ii)–(vi), (viii). 

The Department of Children and Families’ duty to offer services aimed at reuni-
fication is contingent on the parent’s fulfilling his or her responsibility to coop-
erate with services. See, e.g., Adoption of Daisy, 77 Mass. App. Ct. 768, 782 
(2010) aff’d, 460 Mass. 72 (2011) (affirming judgment after review of limited 
evidentiary issue); Adoption of Mario, 43 Mass. App. Ct. 767, 774 (1997). The 
Department of Children and Families’ case often includes evidence establishing 
that a parent has not consistently complied with his or her service plan. See, e.g., 
Adoption of Jenna, 33 Mass. App. Ct. 739, 744–45 (1992). Moreover, parents 
must do more than show up for appointments and say they want to change. A 
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parent’s “good intentions are not alone sufficient indicia of ability to adequately 
care for children.” Custody of Two Minors, 396 Mass. at 620 (citation omitted). 
The parent must not only attend the services, the parent must also show that he 
or she has benefited from those services. See Adoption of Gregory, 434 Mass. 
117, 126–27 (2001). 

Sometimes parents will try to persuade the court that they have been unable to 
improve their situation because DCF has not offered appropriate services. In 
Care and Protection of Elaine, the father won a reversal of an adjudication, in 
part, because the DSS worker merely gave him a “list of places to call” and did 
not actually help him locate housing. Care and Protection of Elaine, 54 Mass. 
App. Ct. 266, 273 (2002). In contrast, in Adoption of Ilona, 459 Mass. 53, 62 
(2011), a mother unsuccessfully challenged the trial judge’s finding of unfitness 
on the grounds that the Department failed to provide her with necessary ser-
vices. The Supreme Judicial Court stated that while there was evidence of defi-
ciencies in the provision of services to this cognitively limited mother, the judge 
did not err in finding that the Department had made reasonable efforts to reunify 
the family. Adoption of Ilona, 459 Mass. at 62. 

If counsel believes that DCF has not offered appropriate services to the client, it 
is critical that this issue be raised with DCF and the court before trial. See Adop-
tion of Daisy, 77 Mass. App. Ct. 768, 781 (2010), aff’d, 460 Mass. 72 (2011) 
(affirming judgment after review of limited evidentiary issue); Adoption of Ter-
rence, 57 Mass. App. Ct. 832, 837 (2003). Particularly where the parent has a 
disability, counsel should advocate for services that accommodate the parent’s 
special needs. The Department must "match services with needs, and the trial 
judge must be vigilant to ensure that it does so." Adoption of Ilona, 459 Mass. 
53, 61 (2011) (citing Adoption of Lenore 55 Mass. App. Ct. 275, 279 n.3 (2002)).   

Parents will rarely win their case by waiting to raise the issue and arguing at trial 
that DCF failed to provide appropriate services. Adoption of Terrence, 57 Mass. 
App. Ct. at 837. In Adoption of Kimberly, the Supreme Judicial Court held that, 
when considering whether a failure by DSS to offer services will be outcome-
determinative, the standard the trial judge should apply is whether DSS’s actions 
were “so arbitrary and irrational as to warrant dismissal.” Adoption of Kimberly, 
414 Mass. 526, 537 (1993) (quoting Petition of Dep’t of Pub. Welfare to Dispense 
with Consent to Adoption, 376 Mass. 252, 269 (1978)). 

However, a court should not base an unfitness finding on a parent’s failure to 
comply with a service plan task that he or she does not need. See Adoption of 
Yale, 65 Mass. App. Ct. 236, 241 (2005). For example, in Adoption of Yale, DSS 
required the mother to submit to urine screens even though there was no evi-
dence she had a substance abuse problem. Adoption of Yale, 65 Mass. App. Ct. at 
241. The Appeals Court stated that “[w]e attach least significance . . . to the 
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mother’s failure to comply with the department’s service plans, where certain tasks 
in those plans do not appear related to any clearly identified deficiencies.” Adop-
tion of Yale, 65 Mass. App. Ct. at 242. The court was “hard pressed to place great 
significance, much less dispositive weight, on a requirement routinely imposed by 
the department that the mother submit to random urine screens.” Adoption of Yale, 
65 Mass. App. Ct. at 242. Similarly, in Adoption of Leland, the Appeals Court 
held that the father’s failure to participate in a domestic violence evaluation 
“shed little light on his parental fitness” where there was no evidence in the re-
cord that the father had engaged in domestic violence against the mother or any 
other partner. Adoption of Leland, 65 Mass. App. Ct. 580, 587 (2006); see also 
Adoption of Linus, 73 Mass. App. Ct. 815, 821 (2009); Adoption of Zoltan, 71 
Mass. App. Ct. 185, 192–93 (2008). 

(j) Incarceration and Parental Unavailability 

An incarcerated parent may make plans for a child to be cared for by another 
individual during his or her incarceration. As long as the caretaker is suitable, 
the parent’s temporary absence from the child’s life is not tantamount to unfit-
ness. See Petition of Boston Children’s Service Assoc. to Dispense with Consent 
to Adoption, 20 Mass. App. Ct. 566, 573 (1985) (citing Petition of Dep’t of Pub. 
Welfare, 383 Mass. 573, 581–82 & n.7 (1981)). By statute, incarceration is not 
“grounds for termination of parental rights,” presumably because any parent 
may nominate a suitable guardian to care for his or her child. G.L. c. 210, 
§ 3(c)(xiii). See the discussion above regarding placing a child with a suitable 
caretaker. 

However, if the parent is incarcerated and has not nominated a suitable care-
taker, he or she can be deemed unfit. “One may feel compassion for the [incar-
cerated] father’s desire to be a father to his daughter and yet recognize that . . . 
he offers no realistic prospect of providing a home” for her. Adoption of Sarah, 
31 Mass. App. Ct. 906, 907 (1991) (rescript). In Adoption of Nicole, an incarcer-
ated father was found unfit because he had been “unable through family or close 
friends to set up a reliable child care structure” while he was incarcerated. Adop-
tion of Nicole, 40 Mass. App. Ct. 259, 261 (1996). 

Similarly, if the parent is in a residential program for substance abuse treatment 
and requires additional time to be reliably sober, the court may find the parent 
unfit. This is true particularly if the parent has been unavailable for a significant 
time before trial, and will continue to be unavailable to care for his or her child 
for an extended period of time after trial. Adoption of Serge, 52 Mass. App. Ct. 
1, 7–8 (2001). In Adoption of Serge, the mother had not been available to care 
for her child for fifteen months before trial, and would not have been available 
for at least another year following trial because of her incarceration and her need 
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to be in residential drug treatment following her release from prison. Adoption of 
Serge, 52 Mass. App. Ct. at 7–8. 

(k) Irreparable Harm Caused by Severing a Child’s Bonds 
to a Caretaker 

In child welfare cases, it is not uncommon for attachments to develop between 
the child and his or her long-term foster parent. The Supreme Judicial Court has 
consistently declined to find parental unfitness “simply on the basis of a long 
separation of parent and child and the growth of close ties between the child and 
the person seeking custody[.]” Petition of New England Home for Little Wan-
derers, 367 Mass. 631, 641 (1975) (citing Richards v. Forest, 278 Mass. 547, 
553 (1932)). Even where the foster parents become a child’s psychological par-
ents, there is no per se rule that the court should terminate parental rights. See 
Petition of Dep’t of Social Services to Dispense with Consent to Adoption, 391 
Mass. 113, 119–22 (1984); Adoption of Katharine, 42 Mass. App. Ct. 25, 30 
(1997); Adoption of Ramon, 41 Mass. App. Ct. 709, 718 (1996). “The bonding 
of children with their foster parents cannot be the dispositive factor in these 
cases because the very fact of placing a child in foster care during judicial pro-
ceedings would in every case determine the outcome of those proceedings.” 
Rhona I, 57 Mass. App. Ct. 479, 492 (2003). 

The Legislature codified this common law principle in 1992. In determining 
fitness in a termination of parental rights case, one of the statutory factors the court 
must consider is whether 

because of the lengthy absence of the parent or the 
parent’s inability to meet the needs of the child, the 
child has formed a strong, positive bond with his sub-
stitute caretaker, the bond has existed for a substantial 
portion of the child’s life, the forced removal of the 
child from the caretaker would likely cause serious 
psychological harm to the child and the parent lacks 
the capacity to meet the special needs of the child 
upon removal[.] 

G.L. c. 210, § 3(c)(vii) (emphasis added). Thus, DSS must prove four distinct 
elements: 

• the child has a strong, positive bond with the substitute caretaker, 

• the bond has existed for a substantial portion of the child’s life, 

• removal will cause serious psychological harm, and 
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• the parent cannot meet the child’s special needs resulting from that 
harm if the child is removed. 

G.L. c. 210, § 3(c)(vii); see Guardianship of Estelle, 70 Mass. App. Ct. 575, 
581–83 (2007); Adoption of Katharine, 42 Mass. App. Ct. 25, 30–31 (1997). 

In cases where the child’s attachment to a substitute caregiver is a primary con-
sideration for finding the parent unfit, the judge must make explicit findings 
regarding the extent of the child’s bond, the anticipated harm if the child were 
removed, the steps considered to alleviate the harm, and why those steps are 
inadequate. See Rhona II, 63 Mass. App. Ct. 117, 126–27 (2005) (citing Adop-
tion of Katharine, 42 Mass. App. Ct. 25, 30–31 (1997)). In Rhona II, the Ap-
peals Court upheld the findings as sufficient where there was expert testimony 
and other evidence that the child would be severely traumatized if separated 
from her foster parents, that the parents would not obtain needed services for 
Rhona, and that even with therapy the child would suffer severe, long-term 
problems. Rhona II, 63 Mass. App. Ct. at 127–29. See also Adoption of Melvin, 
71 Mass. App. Ct. 706, 708–09, 714–15, review denied, 451 Mass. 1108 (2008) 
(expert testimony presented that the child would suffer severe trauma if removed 
from his preadoptive home); Guardianship of Cheyenne, 77 Mass. App. Ct. 826, 
831 (2010) (same). 

By contrast, in Rhona I, the Appeals Court found the evidence to be insufficient 
and reversed, in large part, because there was no expert testimony or any find-
ings on the issue of harm to the child upon separation from her foster parents. 
Rhona I, 57 Mass. App. Ct. 479, 492 (2003); see also Adoption of Zoltan, 71 
Mass. App. Ct. 185, 195–96 (2008) (findings insufficient); Adoption of Abby, 62 
Mass. App. Ct. 816, 827–28 (2005) (findings insufficient). 

In cases where the child’s bond with a caregiver is not a decisive factor, but rather 
one of many factors supporting parental unfitness, the trial judge’s discretion on 
this issue may be broader. See Adoption of Daniel, 58 Mass. App. Ct. 195, 203 
(2003). In Daniel, the Appeals Court said that the judge could “permissibly infer” 
that bonding had occurred because the children had lived continuously in one 
home for over two years. Adoption of Daniel, 58 Mass. App. Ct. at 203. The Ap-
peals Court further presumed that “[i]f there has been bonding, separation cannot 
be without some impact.” Adoption of Daniel, 58 Mass. App. Ct. at 203. 

Practice Note 
In Adoption of Abby, the Appeals Court noted that “there is signifi-
cant controversy among social scientists about theories of parental 
bonding, and a risk that bonding considerations ‘may be misused to 
determine only which set of parents is optimum or even ‘better’ in 
some vague social sense, rather than capable of rearing the child 

14–32 2nd Supplement 2012 



ADJUDICATION AND DISPOSITION § 14.2 

without serious harm.’” Adoption of Abby, 62 Mass. App. Ct. 816, 
828 (2005) (quoting In re Guardianship of J.C., 608 A.2d 1312 (N.J. 
1992)). Indeed, experts in the field have differing views about the 
harm to children of returning them to their birth parents when they 
have developed a bond with their substitute caretakers. See In re 
Guardianship of J.C., 608 A.2d at 1320–21. Thus, it is critical that 
counsel consider hiring an expert in any case where the child’s bond 
with the substitute caretaker is at issue. 

(l) Neglect 

The Department defines neglect of a child as failure to provide “minimally ade-
quate food, clothing, shelter, medical care, supervision, emotional stability and 
growth, or other essential care[.]” 110 C.M.R. § 2.00 (Glossary). Neglect is one 
of the statutory factors that courts must consider in determining fitness in termi-
nation of parental rights cases. See G.L. c. 210, §§ 3(c) (ii), (iv). Evidence of 
neglect may include unsafe and unsanitary conditions in the home, unstable liv-
ing situations, or insufficient food. See Petition of Catholic Charitable Bureau to 
Dispense with Consent to Adoption, 395 Mass. 180, 184 (1985); Adoption of 
Anton, 72 Mass. App. Ct. 667, 676 (2008); Adoption of Terrence, 57 Mass. App. 
Ct. 832, 835 (2003); Adoption of Ramon, 41 Mass. App. Ct. 709, 715 (1996). 
Evidence of neglect may also include the failure of a parent to properly super-
vise his or her child. For example, in one case, a social worker was found to 
have averted “a disaster waiting to happen” when she arrived for a visit and 
found that a mother had left two four-year-old twins home alone. Adoption of 
Daniel, 58 Mass. App. Ct. 195, 202 (2003). Inadequate supervision can also be a 
basis for neglect if a parent leaves the child with an unqualified caretaker. Adop-
tion of Daniel, 58 Mass. App. Ct. at 202. 

Evidence of neglect may also include the parent’s failure to take a child to medi-
cal appointments or to administer prescribed medications for a child. See Adop-
tion of Ramon, 41 Mass. App. Ct. 709, 715 (1996). For example, in Adoption of 
Ramon, the parents delayed in taking their child to the doctor for severe diaper 
rash and were unable to properly administer prescribed medication for his ear 
infection. Adoption of Ramon, 41 Mass. App. Ct. at 715; see also Adoption of 
Fran, 54 Mass. App. Ct. 455, 461–62 (2002) (parents who never took their chil-
dren to the doctor were found to have medically neglected them); Adoption of 
Anton, 72 Mass. Ct. 667, 676 (2008) (failure to obtain necessary dental care). 
Compare Adoption of Imelda, 72 Mass. App. Ct. 354, 362–63 (2008) (evidence 
of medical neglect insufficient). 

A parent has the right to make a competent decision to refuse medical treatment 
for his or her child when the condition is not life-threatening. Custody of a Mi-

2nd Supplement 2012 14–33 



§ 14.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

nor, 375 Mass. 733, 748 (1978). However, when parents refuse medical treat-
ment necessary for the preservation of the child’s life, a court may find the parent 
unfit based on medical neglect and authorize the treatment. Custody of a Minor, 
375 Mass. at 748. See Chapter 21, Medical and Mental Health Treatment for 
Children in DSS Custody, for a further discussion about parental consent for 
medical treatment. 

Educational neglect is another basis for determining parent unfitness. Under 
G.L. c. 119, § 24, a child can be adjudicated in need of care and protection if the 
parents have neglected their child’s educational needs. See Care and Protection 
of Charles, 399 Mass. 324, 329 (1987). In Charles, the parents did not send the 
children to school, refused to submit a home schooling plan to the school de-
partment, refused to document their teaching qualifications, and refused to let 
the school committee test their children. Care and Protection of Charles, 399 
Mass. at 325–26. By contrast, a mother who does not send her sixteen-year-old 
daughter to school cannot be found unfit on that basis because the law does not 
require youths over sixteen to attend school. See Care and Protection of Emily, 
58 Mass. App. Ct. 190, 193 (2003). 

(m) Abandonment 

Abandonment is an extreme form of neglect defined as 

leaving a child without any provision for support and 
without any person responsible [for the child’s care] 
. . . because the whereabouts of the person responsible 
therefor is unknown and reasonable efforts to locate 
the person have been unsuccessful. A brief and tempo-
rary absence from the home without intent to abandon 
the child shall not constitute abandonment. 

G.L. c. 210, § 3(c). Abandonment is one of the fourteen statutory factors a court must 
consider in termination of parental rights cases. See G.L. c. 210, § 3(c)(i). There are 
currently no appellate cases discussing this factor. One explanation for the absence 
of case law is that, in a true abandonment case as defined by G.L. c. 210, § 3, the 
parents’ whereabouts are unknown and notice of the proceeding has likely not 
reached them. In addition, by definition, the parent has not participated in the pro-
ceeding. 

While not meeting the statutory definition of “abandonment,” a parent’s failure 
to maintain contact and visitation with a child who is in foster care can be rele-
vant to a finding of unfitness. For example, in Adoption of Fran, the court con-
sidered the fact that the parents refused to take part in visitation and refused to 
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send any communication to their children for ten months before trial. Adoption 
of Fran, 54 Mass. App. Ct. 455, 462–63 (2002). Similarly, in Adoption of Astrid, 
the fact that the parents were out of state during the pendency of the case and did 
little to express interest in their child provided part of the basis for the finding of 
unfitness. Adoption of Astrid, 54 Mass. App. Ct. 538, 544 (1998). See also dis-
cussion above regarding the parents’ failure to maintain consistent and meaningful 
visitation. 

§ 14.3 CARE AND PROTECTION ADJUDICATIONS 

The care and protection statute and the Juvenile Court Time Standards require 
the court to make an “adjudication and final disposition no later than fifteen 
months after the date the case was first filed in court.” G.L. c. 119, § 26(c); 
Juv. Ct. Standing Order 2-07. This time period may be extended for a single, 
additional three-month period if “the parent has made consistent and goal-
oriented progress likely to lead to the child’s return to the parent’s care and cus-
tody.” G.L. c. 119, § 26(c); Juv. Ct. Standing Order 2-07. The Juvenile Court 
Time Standards are available on the Web at http://www.mass.gov/courts. 

§ 14.3.1 Required Elements of Proof 

When the department files a care and protection petition, it alleges that a child 
under the age of eighteen 

(a) is without necessary and proper physical or edu-
cational care and discipline; 

(b) is growing up under conditions or circumstances 
damaging to the child’s sound character develop-
ment; 

(c) lacks proper attention of a parent, or guardian 
with care and custody or custodian; or 

(d) has a parent, guardian or custodian who is unwill-
ing, incompetent or unavailable to provide any such 
care, discipline or attention[.] 

G.L. c. 119, § 24. “If the court finds the allegations in the petition proved within 
the meaning of this chapter, it may adjudge that the child is in need of care and 
protection.” G.L. c. 119, § 26(b). The Supreme Judicial Court has rejected a 
challenge that the statutory grounds are unconstitutionally vague. See Custody of 
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a Minor, 378 Mass 712, 719 (1979). In addition, the Supreme Judicial Court has 
held that before adjudicating a child in need of care and protection, the court 
must find by clear and convincing evidence that the parents are currently unfit. 
See Custody of a Minor, 389 Mass. 755, 766–67 (1983). 

§ 14.3.2 Dispositional Options 

If DSS does not prove the child is in need of care and protection by clear and 
convincing evidence, it has not met its burden of proof. See Care and Protection 
of Ian, 46 Mass. App. Ct. 615, 618–19 (1999). In this case, the court should dis-
pose of the matter by dismissing the petition and returning custody of the child 
to the fit parent. See Custody of Eleanor, 414 Mass. 795, 800, 803 (1993). 

If DSS does meet its burden of proof at the trial or “hearing on the merits,” the 
court can adjudicate the child in need of care and protection and “commit the 
child to the custody of the department until he becomes 18 years of age or until, 
in the opinion of the department, the object of his commitment has been accom-
plished, whichever occurs first[.]” G.L. c. 119, § 26(b). The child could be in the 
custody of DSS until he or she turns eighteen. On the other hand, DSS or the court 
might return custody of the child to the parents before that time. Nevertheless, 
an order of this type typically is referred to as a “permanent custody” order or a 
“permanent commitment” to DSS. 

In addition to making a “permanent” commitment to the department, the statute 
gives the court other dispositional options when the child is adjudicated in need 
of care and protection. The court may 

• permit the child to remain with the parent, guardian or other cus-
todian, subject to conditions; 

• grant temporary or permanent custody to a relative (including a 
previously non-custodial parent) or another qualified person; or; 

• give temporary custody to the department of children and families. 

G.L. c. 119, § 26(b). The court rarely, if ever, grants DCF temporary custody, as 
it is not a permanent disposition. 

The court may also appoint someone to be the child’s permanent guardian. See 
G.L. c. 190B, § 5-201. In some cases, DCF may sponsor the guardianship. See 
110 C.M.R. § 7.300. In other cases, the prospective guardian or another party to 
the proceeding may file the guardianship petition. G.L. c. 190B, § 5-206(a). See 
Chapter 19, Collateral Family Law Proceedings in the Juvenile Court and the 
Probate and Family Court, for a further discussion of guardianships. 
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After a care and protection adjudication, the court may also grant temporary or 
permanent custody to a previously noncustodial parent. G.L. c. 119, § 26(b); see 
also Care and Protection of Lillith, 61 Mass. App. Ct. 132, 143 (2004) (citing 
Care and Protection of Zelda, 26 Mass. App. Ct. 869, 871 (1989)). Prior to July 8, 
2008 the Juvenile Court did not have statutory authority to enter a final or per-
manent custody order to a parent as a dispositional option. The court was able to 
give temporary custody to the parent, who then needed to file an appropriate 
action in the Probate and Family Court to obtain permanent custody (i.e., a com-
plaint to establish paternity, a complaint for divorce or custody, or a complaint for 
modification of a prior custody order). Once the parent obtained a permanent cus-
tody order from the Probate and Family Court, the Juvenile Court could dismiss 
the care and protection case.  

In 2008, the legislature amended G.L. c. 119 to enable the Juvenile Court to 
transfer permanent custody to a previous noncustodial parent, relative, or other 
caretaker after adjudication. G.L. c. 119, § 26(b)(2)(i). This change raises a 
number of practice issues. For example, it is not clear whether such an order 
ends the care and protection case or whether the parties can still request a review 
and redetermination hearing. See Care and Protection of Thomasina, 75 Mass. 
App. Ct. 563, 573-74 (2009) (parents retain the right to a review and redetermi-
nation hearing in the care and protection proceeding after appointment of a per-
manent guardian). Also, it is unclear whether the Juvenile Court will include 
provisions that address visitation and support in its permanent orders, or whether 
those orders are subject to modification or enforcement in future proceedings in 
the Juvenile Court. Counsel may want to consider whether the client’s interests 
would better be served by obtaining permanent custody in the Probate and Fam-
ily Court (assuming the Probate Court will entertain these actions). In addition, 
if the child’s permanent placement is with someone other than a parent, counsel 
must consider the pros and cons of guardianship versus a permanent custody 
order. See Chapter 19, Collateral Family Law Proceedings in the Juvenile Court 
and the Probate and Family Court . 

Finally, as will be discussed later in this chapter, after a hearing in which the 
child is adjudicated in need of care and protection, the court may terminate pa-
rental rights. See G.L. c. 119, § 26(b)(4); G.L. c. 210, § 3; Adoption of Donald, 
49 Mass. App. Ct. 908, 909 (2000). 

§ 14.3.3 The Legal Effect of a Care and Protection 
Adjudication 

Typically, a care and protection adjudication results in a dispositional order con-
tinuing a grant of custody to DSS or another custodian. See G.L. c. 119, § 26(b). 
“Custody” includes the authority to determine the child’s residence, medical 
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care, and education; to control visits to the child; and to consent to enlistments, 
marriages, and other contracts requiring parental consent. G.L. c. 119, § 21 
(“Definitions”). Parents lose these rights when the court transfers the child’s 
custody to DSS or a third party. Children also lose the right to have these powers 
exercised by their parents. The state (DSS), or another custodian, becomes the 
custodial decision-maker. 

However, parents and children retain many rights after a care and protection 
adjudication and order of custody to DSS. Parents retain the right to 

• petition for a review and redetermination of the adjudication and 
custody order (G.L. c. 119, § 26(c)); 

• challenge DSS’s exercise of its custodial powers (G.L. c. 119, § 21); 

• visit with the child unless a court determines that visits are harmful 
to the child or the public welfare (G.L. c. 119, § 35; Adoption of 
Helen, 429 Mass. 856, 862–63 (1999); 110 C.M.R. § 7.128); 

• determine the child’s religious affiliation (G.L. c. 119, § 33; Cus-
tody of a Minor, 377 Mass. 876, 885 n.7 (1979)); 

• attend DSS’s foster care reviews (110 C.M.R. § 6.12) 

• participate in permanency hearings (G.L. c. 119, § 29B); 

• receive appropriate services toward the goal of reunification if re-
unification remains the goal (G.L. c. 119, § 29C); 

• participate in hearings to decide whether or not the child should 
receive extraordinary medical treatment (“Rogers” hearings); 

• attend and participate in any hearings scheduled before the court 
pertaining to the child, including filing motions and other pleadings; 
and 

• be represented by counsel. 

See Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 569-73 (2009). 
Chief among the parent’s rights after a care and protection adjudication is the 
right to request a review and redetermination by the court every six months 
seeking a return of custody if the parent’s circumstances have changed. See 
G.L. c. 119, § 26(c); Care and Protection of Erin, 443 Mass. 567, 569–72 
(2005). See Chapter 17, Postjudgment Representation, for a further discussion 
about review and redetermination hearings. 
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After a care and protection adjudication, children retain all of the same rights as 
parents listed above (except to determine their own religion), and children also 
have the right to 

• visit with their siblings, if they are not living with them (G.L. c. 119, 
§ 26B(b)); 

• visit with their grandparents (G.L. c. 119, § 26B(a)); 

• have the department make reasonable efforts to place them in a 
timely manner in accordance with their permanent plan (G.L. c. 119, 
§ 29C); and 

• attend foster care reviews if fourteen years of age or older (110 
C.M.R. § 6.12). 
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§ 14.4 TERMINATION OF PARENTAL RIGHTS 

§ 14.4.1 Jurisdiction 

Termination of parental rights is governed by G.L. c. 210, § 3. Both the Juvenile 
Court and the Probate and Family Court have jurisdiction to hear termination of 
parental rights cases. G.L. c. 119, §§ 23(a)(3), 26(b)(4); G.L. c. 210, § 3. Al-
though commonly referred to as a “termination” or “TPR” proceeding, those 
terms appear nowhere in the statutes. Instead, the statutes refer to the proceeding 
as an “action to dispense with parental consent to adoption.” G.L. c. 119, 
§§ 23(a)(3), 26(b)(4); G.L. c. 210, § 3. 

Until 1992, the Probate and Family Court had exclusive jurisdiction over termi-
nation proceedings. If DSS wanted the child to be adopted by a new family but 
the birth parents would not consent, DSS had to file a termination case in the 
Probate and Family Court pursuant to G.L. c. 210, § 3. Typically, DSS would file 
a “210” case after it had already been granted permanent custody through an 
earlier care and protection proceeding in the District or Juvenile Court. Then, in 
1992, the legislature amended Chapter 119 to permit a juvenile court judge in a 
care and protection proceeding to terminate parental rights. St. 1992, c. 303, 
amending G.L. c. 119, § 26. This change was designed to expedite and stream-
line the process for terminating parental rights by eliminating the need for a sec-
ond proceeding in a different court. Counsel may occasionally hear attorneys 
and judges refer to termination cases in the Juvenile Court as “303s” after the 
chapter number in the Acts of 1992. Most termination cases are now heard in the 
Juvenile Court. 

Although rarely, if ever, used, a probate and family court judge may also terminate 
parental rights in a child protection proceeding under G.L. c. 119, § 23(a)(3) (for-
merly “23C” cases). General Laws c. 119, § 23(a)(3) authorizes the court to grant 
DSS care and responsibility of a child, including the right to “give . . . consent to 
adoption” if expressly included in the court order. G.L. c. 119, § 23(a)(3). A court 
may issue an order under Section 23(a)(3) terminating parental rights only if it has 
followed the procedural and substantive safeguards of G.L. c. 210, § 3. See Cus-
tody of a Minor, 2 Mass. App. Ct. 68, 72 (1974).  

§ 14.4.2 When Termination of Parental Rights 
May Occur 

In the Juvenile Court, a decision to terminate parental rights may occur at vari-
ous stages in the care and protection proceeding, including after a trial or “hear-
ing on the merits” if the court adjudicates the child to be in need of care and 
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protection; at a hearing subsequent to a care and protection adjudication in 
which the primary issue is whether or not to terminate parental rights; or after a 
review and redetermination proceeding, also subsequent to the care and protection 
adjudication hearing. 

Typically, the first adjudicatory hearing in a care and protection case occurs 
twelve to fifteen months after the petition is filed as required by statute and court 
rules. See G.L. c. 119, § 26(c); Juv. Ct. Standing Order 2-07 (Time Standards). 
The Department of Social Services may also request termination of parental 
rights at this hearing. Sometimes DSS will give the parties formal written notice 
by filing a “Notice of Intent to Terminate” with the court in advance of the hear-
ing. On other occasions, DSS may change the child’s goal to adoption without 
giving formal written notice to the court or parties of its intent to seek termina-
tion of parental rights at the first adjudicatory hearing. Formal notice is not re-
quired because the original care and protection summons to the parents ex-
pressly advises them that the court may dispense with their consent to the child’s 
adoption if the child is found in need of care and protection. See Adoption of 
Simone, 427 Mass. 34, 40 (1998). In any event, whenever DSS is seeking to 
terminate parental rights, all parties and counsel will be aware of DSS’s plan 
prior to the start of the trial. 

Even if DSS does not request termination at the first adjudication hearing, the 
court has the authority sua sponte to terminate parental rights. See G.L. c. 119, 
§ 26(b); Adoption of Donald, 49 Mass. App. Ct. 908, 909–10 (2000). In addition, 
the child on his or her own initiative may request that the court terminate paren-
tal rights. Adoption of Donald, 49 Mass. App. Ct. at 909–10; see also Adoption 
of Imelda, 72 Mass. App. Ct. 354, 355 (2008). 

In many cases, the court will find the child in need of care and protection after 
the initial adjudicatory hearing and grant permanent custody to DSS but not ter-
minate parental rights. Sometimes this occurs because DSS requested termina-
tion but failed to meet its burden of proof. Other times this occurs because 
DSS’s goal for the child continues to be reunification but, due to the statutory 
deadline for adjudicatory hearings, the court was required to hold a hearing on 
the care and protection petition. In either event, if the reunification plan subse-
quently fails or the circumstances of the parent or child change, DSS can request 
a second hearing to terminate parental rights. 

Practice Note 
Many parents are not ready to be reunified with their children at the 
expiration of the fifteen-month deadline for adjudication of the care 
and protection petition. When this occurs, parents may choose to 
stipulate that the child is in need of care and protection to avoid the 
risk of a termination judgment if the parent goes to trial. This allows 
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the parent additional time to improve his or her situation so that the 
child can be returned home. See Chapter 15, Settlement, for a further 
discussion about care and protection stipulations. 

If the court has entered a finding of parental unfitness at the care and protection 
trial (first adjudicatory hearing), there has been some debate concerning the 
scope of issues to be litigated at a subsequent trial to terminate parental rights. 
The Department of Social Services (or child’s counsel supporting termination) 
may argue that, since the court has already found the parents unfit, DSS need 
only prove that termination of parental rights is in the child’s best interests. 
However, in Adoption of Melvin, the Appeals Court made clear that in order to 
terminate parental rights at a subsequent hearing “the department must show, by 
clear and convincing evidence, that the parent remains unfit, that the child re-
mains in need of care and protection, and that his or her best interests are served 
by removal or termination of parental custody.” 71 Mass. App. Ct. 706, 712–13, 
review denied, 451 Mass. 1108 (2008) (citing Care and Protection of Erin, 443 
Mass. 567, 570 (2005)). 

This issue is discussed in greater detail in Chapter 17, Postjudgment Representa-
tion, § 17.6.3, “Terminating Parental Rights in a Review and Redetermination 
Hearing.” 

§ 14.4.3 Mandatory Filing of Petition 

In 1999, to comply with the federal Adoption and Safe Families Act (ASFA), the 
Massachusetts legislature amended the termination statute to require DSS to file 
a petition to terminate parental rights (or amend a pending care and protection 
petition) if one of the following conditions are met: 

• the child has been abandoned; 

• the parent has been convicted of 

– murder or voluntary manslaughter of another child of that 
parent; 

– aiding, abetting, attempting, conspiring, or soliciting to commit 
such murder or voluntary manslaughter; or 

– an assault constituting a felony which resulted in serious bodily 
injury to the child or to another child of such parent; or 

• the child has been in foster care in the custody of the state for fif-
teen of the last twenty-two months. 
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ASFA, § 103, amending 42 U.S.C. § 475(5)(E); Mass. St. 1999, c. 3, amending 
G.L. c. 119, § 26(b) & G.L. c. 210, § 3. However, as discussed above, typically 
when DSS decides to seek termination of parental rights it does not formally amend 
the care and protection petition, but instead will simply change the child’s goal. 

“Serious bodily injury” is defined as injury that “involves a substantial risk of 
death, extreme physical pain, protracted and obvious disfigurement or protracted 
loss or impairment of the function of a bodily member, organ or mental faculty.” 
G.L. c. 119, § 21; G.L. c. 210, § 3. Of course, DSS has discretion to seek termi-
nation of parental rights under other circumstances or earlier than fifteen 
months. The statute simply identifies those situations when DSS is required to 
seek termination. G.L. c. 119, § 26(b); G.L. c. 210, § 3. 

The first two conditions (abandonment and criminal conviction) occur infre-
quently. However, children often remain in DSS custody for over fifteen months, 
so it is imperative that counsel be alert to this last requirement. The time a child 
spends in the temporary custody of a relative or other qualified person under 
G.L. c. 119, § 24 does not count towards the fifteen months because the child is 
not in state custody. Similarly, periods of time in which the child is placed back 
in the home on a trial basis during the pendency of the proceeding and runaway 
episodes also do not count toward the fifteen months. See 45 C.F.R. 
§ 1356.21(i)(1)(i)(C). However, if the child has been in and out of foster care 
since the case began, DSS is required to count the time in care cumulatively. See 
45 C.F.R. § 1356.21(i)(1)(i)(B). If the child was in foster care under a voluntary 
placement prior to court involvement, the fifteen month time period begins to 
run sixty days after the child was first placed in care on a voluntary basis. See 42 
U.S.C. § 475(F). 

The mandatory requirement does have exceptions. The Department of Social 
Services is not required to pursue termination of parental rights if 

• the child is being cared for by a relative; 

• there is a compelling reason why termination of parental rights is 
not in the child’s best interests; or 

• DSS was required but failed to make reasonable efforts to pre-
serve the family. 

See G.L. c. 119, § 26(b); G.L. c. 210, § 3. Some examples of “compelling rea-
sons” why termination of parental rights may not be in a child’s best interests 
include if adoption is not an appropriate permanent goal for the child, or if there 
are no legal grounds for seeking termination other than the length of time the 
child has been in DSS custody. See 42 C.F.R. 1356.21(i)(2)(ii). 
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§ 14.4.4 The Legal Effect of a Judgment Terminating 
Parental Rights 

There is no reference in Chapter 210 to “termination of parental rights.” The 
statute refers to a decree to dispense with “the need for consent or notice of any 
petition for adoption, custody, guardianship or other disposition of the 
child. . . .” G.L. c. 210, § 3(b). Nonetheless, the Supreme Judicial Court has held 
that a judgment under G.L. c. 210, § 3 effectively terminates all “legal relations” 
between the parent and the child. See Adoption of Willow, 433 Mass. 636, 647 
(2001) (citations omitted). A termination decree denies the parent the right to 
have custody, to visit, to communicate with, or to attempt to regain custody of 
the child. See Adoption of Helen, 429 Mass. 856, 863 (1999) (citations omitted). 
The decree also extinguishes the parent’s right to seek a review and redetermina-
tion in the Juvenile Court. Adoption of Helen, 429 Mass. at 861. G.L. c. 119, 
§ 26. In addition, the parent may not participate in permanency hearings or fos-
ter care reviews after a termination decree. See Adoption of Donald, 49 Mass. 
App. Ct. 908 (2000). 

Prior to 1998, the court’s authority pursuant to Chapter 210 was limited to dis-
pensing with the parent’s right to receive notice of or consent to the child’s 
adoption by a new family. If adoption was not the child’s goal, a 210 judgment 
terminating parental rights was not proper. Adoption of Reid, 39 Mass. App. Ct. 
338, 342 (1995) (termination of mother’s rights improper when DSS’s goal was 
guardianship). However, in 1998, the legislature amended the statute to provide 
that a 210 judgment dispenses with a parent’s right to receive notice of or to 
consent to any legal proceeding concerning the child. G.L. c. 210, § 3(b). Thus, 
DSS can now petition the court to terminate parental rights even when the plan 
for the child is not adoption. 

Although case law says all parental rights end with the termination decree, the 
child retains certain legal rights after a termination decree has entered. The child 
has a right to visit with his or her parent if it is in the child’s best interests to do 
so even after adoption by a new family. See Adoption of Vito, 431 Mass. 550, 
562 (2000). In addition, prior to adoption, the child may be entitled to certain 
financial benefits. For example, the child has the right to inherit from his or her 
biological parents until he or she is adopted. See G.L. c. 210, §§ 6, 7. The child 
also may be entitled to child support from the biological parents until he or she 
is adopted. See Adoption of Marlene, 443 Mass. 494, 499–500 (2005). Finally, 
the child may be entitled to government benefits under the Social Security pro-
gram if a birth parent dies. See Chapter 23, Special Considerations in Representing 
Children, for a further discussion of the child’s right to support and government 
benefits. 
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§ 14.4.5 Required Elements of Proof 

Before a court may terminate parental rights, the department must prove by clear 
and convincing evidence that the parent is currently unfit. See, e.g., Adoption of 
Peggy, 436 Mass. 690, 701 (2002) (citations omitted); G.L. c. 210, § 3(c). Addi-
tionally, “[f]or this extreme step to be taken . . . it must be shown by clear and 
convincing evidence that the parent’s unfitness . . . is such that it would be in the 
best interests of the child for all legal relations to be ended.” Petition of Dep’t of 
Social Services to Dispense with Consent to Adoption, 391 Mass. 113, 119 
(1984); see also Adoption of Nancy, 443 Mass. 512, 515 (2005). “[I]t is a two-
part analysis.” Adoption of Nancy, 443 Mass. at 515 (citations omitted). If, and 
only if, the court determines the parent is unfit, should it then go on to decide 
whether termination of parental rights serves the child’s best interests. Adoption 
of Nancy, 443 Mass. at 515. 

The law of parental unfitness, discussed above, applies with equal force in ter-
mination of parental rights cases. “An order terminating parental rights . . . is 
proper only when there is proof, by clear and convincing evidence, that a parent 
is currently unfit to further the child’s best interest.” See Adoption of Inez, 428 
Mass. 717, 720 (1999) (quotations omitted). Even if the parent “defaults” by not 
appearing for the pretrial conference, the department must still “amass and pre-
sent” clear and convincing evidence of unfitness at trial. Adoption of Harriet, 29 
Mass. App. Ct. 111, 114 (1990). In considering the fitness of the child’s parent in 
a termination case, the court is required to consider the fourteen factors set forth 
in G.L. c. 210, § 3(c) discussed above. See Adoption of Daniel, 58 Mass. App. 
Ct. 195, 201 (2003). 

Practice Note 
In cases where the federal Indian Child Welfare Act applies, in order 
for a court to terminate parental rights, DSS must prove beyond a 
reasonable doubt that continued custody by the parent “is likely to 
result in serious emotional or physical damage to the child.” 25 
U.S.C. § 1902(f). See discussion of the burden of proof in ICWA 
cases at § 14.1.6, above. See also Appendix A, Child Welfare Pro-
ceedings Under the Indian Child Welfare Act. 

In addition, the statute provides the following three “grounds” for terminating 
parental rights: 

• the child has been abandoned; 

• the parent has been convicted of murder or voluntary manslaugh-
ter of another child of the parent, or of aiding, abetting, attempting, 
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conspiring, or soliciting to commit such murder or voluntary 
manslaughter; and 

• the parent has been convicted of an assault constituting a felony, 
which resulted in serious bodily injury to the child or another child 
of the parent. 

G.L. c. 119, § 26(b); c. 210, § 3. These grounds were added to the statute in 1999 
to comply with the federal Child Abuse Prevention and Treatment Act of 1996. 
See Pub. L. No. 104-235. However, there is no definition of the term “grounds,” 
and their significance is unclear. For example, the existence of one of these 
grounds might be considered: evidence of unfitness; a rebuttable presumption 
that the parent is unfit; an irrebuttable presumption that the parent is unfit; or a 
rebuttable (or irrebuttable) presumption that the parent is unfit and that termina-
tion of parental rights is in the child’s best interests. Given this uncertainty, it is 
unlikely that DSS would rely solely on one of these “grounds” (i.e., by simply 
admitting a certified copy of the parent’s conviction) and resting its case. Typi-
cally, DSS will seek to admit all relevant evidence to establish that the parent is 
currently unfit and that termination of parental rights is in the child’s best interests. 
Counsel for a child who supports the petition should also ensure DSS meets this 
burden by clear and convincing evidence regardless of the existence of one of 
the three statutory “grounds” for termination. 

It is uncertain whether a statutory presumption (rebuttable or not) in favor of 
terminating parental rights would comport with due process as it shifts the bur-
den to the parents to prove that they are fit and that preservation of the parent-
child relationship is in the child’s best interests. See Care and Protection of Erin, 
443 Mass. 567, 571 (2005). The Supreme Judicial Court previously found un-
constitutional an earlier provision of Chapter 210 that presumed a parent was 
unfit and that termination of parental rights was in the child’s best interests on 
the basis that the child had been in DSS custody for more than a year. See Peti-
tions of the Dep’t of Social Services to Dispense with Consent to Adoption, 389 
Mass. 793, 802–03 (1983). Additionally, the U.S. Supreme Court has held un-
constitutional a state law that presumed all unmarried fathers were unfit. See 
Stanley v. Illinois, 405 U.S. 645, 656–57 (1972). 

§ 14.4.6 The Best Interests Requirement 

A decree terminating parental rights is an “extreme step.” Adoption of Carlos, 
413 Mass. 339, 350 (1992) (citations omitted). It dissolves a family unit. See 
Adoption of Helen, 429 Mass. 856, 861–63 (1999). “Termination denies the 
natural parents physical custody, as well as the rights ever to visit, communicate 
with, or regain custody of the child.” Adoption of Helen, 429 Mass. at 863 (quot-
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ing Petition of Catholic Charitable Bureau to Dispense with Consent to Adop-
tion, 392 Mass. 738, 741 (1984)). Thus, once the judge determines that a parent 
is unfit, she or he must then ascertain whether it is “in the child’s best interests 
to end all legal relations between parent and child.” Adoption of Nancy, 443 
Mass. 512, 515 (2005) (citations omitted). Further, 

[i]n determining whether the best interests of the 
child will be served by issuing a decree dispensing 
with the need for consent . . . the court shall consider 
the ability, capacity, fitness and readiness of the child’s 
parents . . . to assume parental responsibility, and shall 
also consider the plan proposed by the department or 
other agency initiating the petition. 

G.L. c. 210, § 3(c). 

“The standard for parental unfitness and the standard for termination are not sepa-
rate and distinct, but reflect different degrees of emphasis on the same factors.” 
Adoption of Nancy, 443 Mass. 512, 515 (2005) (quotation omitted). However, 
while the same facts and evidence may be offered in support of both the parental 
unfitness and the best interest of the child findings, the judge must not “conflate” 
the two issues. Adoption of Nancy, 443 Mass. at 515. They are two separate and 
distinct inquiries. Adoption of Nancy, 443 Mass. at 515. 

In determining whether termination of parental rights is in the child’s best interest, 
the judge may consider a number of factors, including 

• whether the parent might be fit in the future; 

• whether the Department’s current (or long-term) plan for the child 
necessitates termination (i.e., the plan is adoption); 

• whether the child has a close attachment to the parent; 

• whether the child has bonded to other caretakers; 

• whether termination would advance the child’s need for stability; and 

• the child’s wishes. 

See Adoption of Thea, 78 Mass. App. Ct. 818, 823 (2011); Adoption of Nancy, 
443 Mass. 512, 516–19 (2005); Adoption of Willow, 433 Mass. 636, 647 (2001); 
Adoption of Carlos, 413 Mass. 339, 348–50 (1992); Adoption of Imelda, 72 
Mass. App. Ct. 354, 363, review denied, 452 Mass. 1105 (2008); Care and Pro-
tection of Amalie, 69 Mass. App. Ct. 813, 818–19 (2007); Adoption of Ramona, 
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61 Mass. App. Ct. 260, 266 (2004); Adoption of Flora, 60 Mass. App. Ct. 334, 
338–41 (2004). The judge in his findings should state with specificity the rea-
sons why termination is in the child’s best interests; however, doing so is not 
required. See Adoption of Nancy, 443 Mass. at 516. 

(a) The Requirement of a Plan 

In support of its petition to terminate parental rights, DCF must introduce evi-
dence demonstrating it has a plan for the child that meets the child’s best inter-
ests. See Adoption of Thea, 78 Mass. App. Ct. 818, 823 (2011). If DCF fails to 
present evidence of a plan for the child, or if the plan presented is not adequate, 
the judge may reject the plan and deny DCF’s request to terminate parental 
rights. See Adoption of Thea, 78 Mass. App. Ct. 818, 823-26 (2011); Adoption of 
Dora, 52 Mass. App. Ct. 472, 475 (2001) (citing Adoption of Vito, 431 Mass. 
550, 568 (2000)). However, a fully developed plan at the time of trial is not es-
sential. See Adoption of Scott, 59 Mass. App. Ct. 274, 278 (2003). The Depart-
ment of Children and Families need only provide sufficient information about its 
plan to enable the judge to meaningfully evaluate it and determine if it is in the 
child’s best interest. See Adoption of Dora, 52 Mass. App. Ct. at 475–76; Adop-
tion of Stuart, 39 Mass. App. Ct. 380, 381, 392–94 (1995). If DCF’s plan is defi-
cient, the court may not terminate parental rights. See Adoption of Vito, 431 
Mass. 550, 553, 568 (2000); Adoption of Stuart, 39 Mass. App. Ct. at 393. 

As discussed above, the Massachusetts termination of parental rights statute was 
originally limited to cases in which the plan for the child was adoption. How-
ever, the 1998 amendments to Chapter 210 expanded the scope of a termination 
decree to include dispensing with a parent’s right to receive notice of, or to con-
sent to, any legal proceeding affecting the “custody, guardianship, adoption, or 
other disposition of the child named herein.” G.L. c. 210, § 3(b) (emphasis add-
ed); see Adoption of Willow, 433 Mass 636, 645 (2001). Of course, a child can 
never be adopted by a new family unless parental rights are first terminated or 
the parents’ consent. Today, however, under the amended Chapter 210 statute, a 
judge may also terminate parental rights even when the plan for the child is not 
adoption. See Adoption of Nancy, 443 Mass. 512, 520 (2005). 

In addition, a judge may consider competing plans for the child proposed by 
parties other than DSS. For example, parents and children may offer alternatives 
to DSS’s proposed plan, including a guardianship rather than adoption or an 
alternative adoptive resource to the one sponsored by DSS. See Adoption of 
Irene, 54 Mass. App. Ct. 613, 617 (2002). Judges have the authority to enter a 
dispositional order approving a plan for the child different from the one pro-
posed by DSS. See Adoption of Hugo, 428 Mass. 219, 226 (1998), cert. denied 
sub. nom., Hugo P. v. George P., 526 U.S. 1034 (1999). The court may not give 
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DSS’s plan for the child presumptive weight. Adoption of Hugo, 428 Mass. at 
226 n.8. Similarly, the court may not give preference to the child’s or the parent’s 
alternative plan. Adoption of Hugo, 428 Mass. at 226. But see G.L. c. 190B, § 5-
207 (requiring the court to give preference to a guardian nominated by a child if 
fourteen or older). See also discussion below, at § 14.4.8, regarding placement 
preferences under the Indian Child Welfare Act. 

Foster parents and other caretakers of the child are statutorily entitled to notice 
of hearings concerning the children in their care, including the right to be heard. 
See G.L. c. 119, § 29D. Thus, foster parents and caretakers can testify about the 
needs of the child and what they can offer the child. Foster parents do not have 
an independent right to petition the court to adopt children that the state tempo-
rarily entrusts to them. See Adoption of a Minor, 386 Mass. 741, 749 (1982). 
However, any interested person may file a guardianship petition as an alternative 
to the plan or plans submitted by the parties to the care and protection proceed-
ing. G.L. c. 190B, § 5-206(a). Moreover, the judge may consider guardianship as 
a dispositional option even when DCF does not propose a guardianship. See 
Adoption of Gillian, 63 Mass. App. Ct. 398, 401, 405–06 (2005). 

The termination statute provides that the judge “shall consider the plan proposed 
by the department or other agency initiating the petition.” G.L. c. 210, § 3(c). 
The Appeals Court has defined “consider” to mean the judge must “meaning-
fully evaluate” what is proposed to be done for the child. See Adoption of Dora, 
52 Mass. App. Ct. 472, 475 (2001) (citations omitted). If there is more than one 
plan presented to the court, the court must determine which plan is in the child’s 
best interests. Adoption of Dora, 52 Mass. App. Ct. at 475–76. The judge may 
not avoid this responsibility by letting DSS determine the child’s plan. Adoption 
of Dora, 52 Mass. App. Ct. at 475–76. If the parties have not presented sufficient 
evidence for the court to make this determination, the court may request addi-
tional information or hold further hearings. Adoption of Dora, 52 Mass. App. Ct. 
at 475–76. 

The court’s authority is not limited to choosing a particular placement for the 
child. See Adoption of Vito, 431 Mass. 550, 559–63 (2000). The court may mod-
ify a plan if modification serves the child’s best interests. Adoption of Vito, 431 
Mass. at 559–63. For example, the court may add, change, or eliminate provi-
sions to the plan for posttermination or postadoption visitation and contact with 
parents. Adoption of Vito, 431 Mass. at 559–63. Moreover, the judge has a duty 
to ensure the practical details of a plan for postadoption contact and visitation 
between the parent and child are set forth in the plan. See Adoption of Kristin, 43 
Mass. App. Ct. 915, 915–16 (1997). The judge must also ensure that postadop-
tion sibling contact and visitation is addressed by the plan if requested by the 
child. See Adoption of Lorin, 50 Mass. App. Ct. 561, 564 (2000); see also 
G.L. c. 119, § 26B(b). 
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Practice Note 
In a rare case, the Appeals Court held that if there is evidence of 
domestic violence in the proposed placement, the trial judge must 
make “detailed and comprehensive findings of fact on the issues of 
domestic violence and its effect upon the child.” Adoption of Imelda, 
72 Mass. App. Ct. 354, 364, review denied, 452 Mass. 1105 (2008) 
(quoting Custody of Vaughn, 422 Mass. 590, 599 (1996)). 

(b) When Termination Is Not in the Child’s Best Interests 

There may be situations where, even if a parent is found unfit, the judge may 
decide that the child’s best interests will not be served by terminating parental 
rights. There are a number of reasons the court might choose this dispositional 
option, including: to give the parent the opportunity to prove his or her fitness in 
the future; to avoid terminating a parent-child relationship that is significant to 
the child; or any other reason indicating that termination would not serve the 
child’s best interests. See, e.g., Adoption of Carlos, 413 Mass. 339, 350–51 
(1992); Adoption of Mariano, 77 Mass. App. Ct. 656, 660-63 (2010); Adoption 
of Cesar, 67 Mass. App. Ct. 708, 716 (2006); Adoption of Ramona, 61 Mass. 
App. Ct. 260, 266–67 (2004); Adoption of Flora, 60 Mass. App. Ct. 334, 342 
(2004). 

Future Fitness 

In deciding whether to terminate parental rights it is appropriate for a judge to 
consider whether “there is a reasonable likelihood that the parent’s unfitness at the 
time of trial may be only temporary.” Adoption of Ilona, 459 Mass. 53, 59-60 
(2011) (citing Adoption of Carlos, 413 Mass. 339, 350 (1992)). If a parent has 
addressed some but not all parenting issues that led to the child’s removal from 
the home, the judge may allow the parent more time to regain custody. Adoption 
of Carlos, 413 Mass. at 350. A judge can properly consider the parent’s recent 
progress as evidence that he or she might continue to improve in the future such 
that termination of parental rights would not serve the child’s best interests. 
Adoption of Carlos, 413 Mass. at 350–51; Adoption of Imelda, 72 Mass. App. Ct. 
354, 363 (2008).  

This concept of “future fitness” has its limits. Predictions that a parent may be 
able to care for the child in the future “must rest on credible evidence supporting 
a reasonable likelihood that the parent will become fit, not on a ‘faint hope.’” 
Adoption of Ilona, 459 Mass. 53, 59 (2011) (citing Adoption of Inez, 428 Mass. 
717, 723–24 (1999)). “[C]onsideration of future fitness should not be made at 
the expense of the child.” Adoption of Inez, 428 Mass. at 724; see Adoption of 
Katharine, 42 Mass. App. Ct. 25, 33 (1997). For example, courts are not required 
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to allow a minor parent to retain parental rights until his or her maturation is 
complete and then decide the issue of parental fitness. Adoption of Inez, 428 
Mass. at 723–24. “Because childhood is fleeting, a parent's unfitness is not tem-
porary if it is reasonably likely to continue for a prolonged or indeterminate pe-
riod.” Adoption of Ilona, 459 Mass. 53, 60 (2011) (citing Adoption of Elena, 446 
Mass. 24, 31–32 (2006)). 

Significant Parent-Child Relationship 

Termination may not be in the child’s best interests where the child has a strong 
attachment to the biological parent and has not formed bonds with another care-
taker. Adoption of Ramona, 61 Mass. App. Ct. 260, 265–66 (2004). In Adoption of 
Ramona, the children’s mother was the one person with whom the two children 
had an enduring parent-child relationship, and the children were unlikely to be 
adopted. Adoption of Ramona, 61 Mass. App. Ct. at 265–66. The Appeals Court 
expressed concern that a termination decree would not be in the children’s best 
interests and would, in effect, create legal orphans (i.e., children who have no legal 
relationship with any person). Adoption of Ramona, 61 Mass. App. Ct. at 265. 

Child’s Preferences 

The child’s preferences are relevant to the determination of whether or not ter-
mination serves the child’s best interests. See Adoption of Nancy, 443 Mass. 512, 
518 (2005). However, the child’s preferences are not dispositive. Adoption of 
Nancy, 443 Mass. at 518. The preferences of older children are likely to carry 
more weight than younger children. In addition, the age of the child is signifi-
cant because the adoption statute requires children age twelve or older to con-
sent to their adoption. See G.L. c. 210, § 2. In Adoption of Flora, the Appeals 
Court reversed a termination decree issued for a child over the age of twelve 
who had strong emotional ties to her mother and who had indicated she did not 
wish to be adopted. Adoption of Flora, 60 Mass. App. Ct. 334, 342–43 (2004). 
Similarly, in Adoption of Ramona, the Appeals Court noted that the children 
were close to the age where their consent to adoption was required. Adoption of 
Ramona, 61 Mass. App. Ct. 260, 266 (2004). See also Adoption of Cesar, 67 
Mass. App. Ct. 708, 716 (2006) (twelve-year-old child expressed wish not to be 
adopted and to learn more about his mother and siblings). 

Practice Note 
In some cases, it is unlikely a child will ever be able to return to the 
care of his or her parents. This may be because of a parent’s limita-
tions or because the child’s needs are so extensive that no family 
setting is appropriate. In these circumstances, the trial judge may be 
reticent to terminate a child’s ties to his or her biological family when 
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there is little likelihood that the child will ever establish permanent 
legal ties to another family. Child’s counsel should be prepared to 
advocate vigorously for the child’s position in this situation. For ex-
ample, the child’s desire to maintain the parent-child relationship 
may be particularly persuasive to the court in this circumstance. 
Conversely, if the child desires to terminate parental rights, counsel 
for the child will need to put forth evidence why a termination decree 
serves the best interests of the child. 

Other Benefits 

In Adoption of Mariano, 77 Mass. App. Ct. 656, 661-63 (2010), the Appeals 
Court affirmed the Probate and Family Court judge’s denial of the father’s adop-
tion surrender and the mother’s adoption petition. The parents’ intent was for the 
father to give up his parental rights and his mother to be his sole legal parent. 
Where there was no evidence of abuse or neglect by the father, the Appeals 
Court upheld the trial judge’s decision that it was not in the child’s best interests 
to irrevocably end his connection to his father. Adoption of Mariano, 77 Mass. 
App. Ct. at 661-63. The court stated that a category of the child’s best interests is 
his “unique filial ties” to a parent. Adoption of Mariano, 77 Mass. App. Ct. at 
662 (citation omitted). These ties include “a unique physical, genetic and ethnic 
connection with his birth father,” and a “unique connection” that he is “entitled 
to share” with him. Adoption of Mariano, 77 Mass. App. Ct. at 662 (citation 
omitted). The court stated that Massachusetts law recognizes a child’s interests 
in parental consortium as “filial needs for closeness, guidance, and nurture.” 
Adoption of Mariano, 77 Mass. App. Ct. at 662 (citation omitted). Parental con-
sortium “consists at least of a ‘parent’s society and companionship.’” Adoption 
of Mariano, 77 Mass. App. Ct. at 662 (citation omitted). The court stated that 
Mariano had an “important interest” in retaining the possibility of a relationship 
with his father in the future. Adoption of Mariano, 77 Mass. App. Ct. at 663. 

Practice Note 
Although Adoption of Mariano involved a private adoption with no al-
legations of parental abuse or neglect, the decision provides some 
helpful language to argue against termination in a case where there 
is no identified adoptive family (or guardian). Counsel could argue 
that termination would “foreclose the opportunity of the child to re-
ceive the wealth of benefits, tangible and intangible, provided by a 
dedicated” parent “either now or later.” Counsel may also cite the 
child’s important right to retain the potential of future parental con-
sortium, especially in a case where there is a question about the 
current parent-child bond. 
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§ 14.4.7 Types of Plans 

(a) Adoption 

There are two types of adoption plans: adoption by a family that DSS has identi-
fied at the time of trial, typically a foster or preadoptive family with whom the 
child is living; and adoption by a family DSS intends to locate for the child by 
recruitment. In either case, parental rights must be terminated before the child’s 
adoption can be finalized. In addition, if the child is twelve or older, the child’s 
consent to the adoption is required. G.L. c. 210, § 2. 

In either case, the plan may call for the adoption to be “open” or “closed.” In 
“closed” adoptions, the child and parent have no right to contact or visitation 
after the child’s adoption. Typically, identifying information such as the name of 
the adopting parents and where the family lives is not disclosed to the biological 
parents. After adoption, the adoptive parents have sole authority to decide 
whether or not to permit the child to have contact with his or her birth parent. 
See Adoption of Mary, 414 Mass. 705, 712 (1993). In “open” adoptions, there is 
some postadoption contact between the child and his or her birth family, such as 
visits or the exchange of letters and photographs. Open adoptions can be created 
by agreement or by a court order. See G.L. c. 210, §§ 6C–6E; Adoption of Vito, 
431 Mass. 550, 557 (2000). 

In many cases, children have been in long-term, stable homes with foster parents 
who wish to adopt them before their case comes to trial. In other cases, the child 
may not be living with a preadoptive family but the department may have identified 
a potential adoptive parent. In either of these cases, DSS will introduce evidence 
showing that the identified preadoptive parents are a suitable adoptive family for 
the child. However, DSS is not required to disclose identifying information 
about the preadoptive parents. See Care and Protection of Three Minors, 392 
Mass. 704, 717 (1984). This is usually to protect the adoptive family’s identity 
and to prevent unwanted contact from the child’s birth family after adoption. 

In some cases, the child is not in a preadoptive home and no adoptive resource is 
identified for the child at the time of trial, in which case DSS must recruit a fam-
ily to adopt the child. See Adoption of Lorin, 50 Mass. App. Ct. 561, 562 (2000). 
In a “recruitment” type adoption plan, DSS must submit an adoption plan to the 
court outlining its strategy for recruiting the type of family who will be able to 
meet the child’s needs. The judge must evaluate the suitability of DSS recruitment 
plan. See Adoption of Stuart, 39 Mass. App. Ct. 380, 393 (1995). 
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(b) Guardianship 

It is not uncommon to see cases in which the proposed plan for the child is 
guardianship with the child’s foster parents. See Adoption of Nancy, 443 Mass. 
512, 514 (2005). Similarly, a child who has been in a kinship or relative place-
ment will often have a guardianship plan if the child is unable to return home. 
See Adoption of Gillian, 63 Mass. App. Ct. 398, 400 n.2, 401 (2005). Guardian-
ship is commonly, though not exclusively, considered as an appropriate plan for 
older children who are unable to return home. Theoretically, a guardianship plan 
may include a plan by DSS to recruit a suitable person to be the child’s guardian. 
This might occur if the child does not wish to be adopted but would agree to a 
guardianship. 

Unlike adoption, it is not necessary to terminate parental rights in order to ap-
point a permanent guardian for a child. However, the court can appoint a perma-
nent guardian and terminate parental rights if the court finds that doing so is in 
the child’s best interests. See Adoption of Nancy, 443 Mass. 512, 515–17 (2005); 
Adoption of Gillian, 63 Mass. App. Ct. 398, 406–07 (2005). If the parents’ rights 
are not terminated, the parents retain the right to petition the court in the future 
to revoke the guardianship and to seek review and redetermination of the under-
lying care and protection judgment. Care and Protection of Thomasina, 75 
Mass. App. Ct. 563, 573-74 (2009). See Chapter 19, Collateral Family Law Pro-
ceedings in the Juvenile Court and the Probate and Family Court, for a discus-
sion about revocation of guardianships. 

(c) Other Plans 

A judge may terminate parental rights even in cases where neither adoption nor 
guardianship is the immediate goal for the child. For example, in Adoption of 
Nancy, the plan for one of the children was for her to remain in long-term substitute 
care with the hope that she would stabilize and be ready for adoption at some point 
in the future. Adoption of Nancy, 443 Mass. 512, 514 (2005). Similarly, in Adop-
tion of Willow, the Supreme Judicial Court affirmed termination of one parent’s 
rights but not the other’s, where termination would promote long-term stability for 
the children. Adoption of Willow, 433 Mass. 636, 647 (2001). The Supreme Judi-
cial Court reasoned in Adoption of Willow that termination of the mother’s parental 
rights would prevent her from interfering with the children through “multiple, rep-
etitious litigation[.]” Adoption of Willow, 433 Mass. at 647 (citing Adoption of 
Helen, 429 Mass. 856, 862 (1999)). Although the children had already returned to 
the custody of their father, the Supreme Judicial Court noted that if the goal for the 
children later changed to adoption, it would be more expedient if the mother had 
no right to participate in the proceedings. Adoption of Willow, 433 Mass. at 648. 
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However, in other cases, the Appeals Court has expressed great reluctance to 
terminate parental rights when it is unlikely the children will ever be adopted by 
a new family. See Adoption of Ramona, 61 Mass. App. Ct. 260, 265–66 (2004); 
Adoption of Flora, 60 Mass. App. Ct. 334, 341–42 (2004). 

(d) Plans for Placement with Relatives 

The Supreme Judicial Court has recognized that it is “generally better to place 
children within their [natural] family.” Care and Protection of Three Minors, 
392 Mass. 704, 715–16 & n.17 (1984). When a child is first placed in foster 
care, DCF must immediately search for relatives or other adults with whom the 
child has a significant relationship, to determine whether placement with that 
person would be in the child’s best interests. G.L. c. 119, § 23(c). DCF must also 
identify any siblings or half-siblings and attempt to place the children in the 
same home if it is in their best interests. G.L. c. 119, § 23(c). 

However, judges are not required to give absolute priority to biological relation-
ships when deciding where the child should live permanently. See Care and Pro-
tection of Amalie, 69 Mass. App. Ct. 813, 820 n.8 (2007); Adoption of Irene, 54 
Mass. App. Ct. 613, 617–18 (2002) (citing Adoption of a Minor (No. 2), 367 
Mass. 684, 686–87 (1975)). For example, a court may reject a paternal grand-
parent in favor of an unidentified adoptive parent if there are reasons why 
placement with the relative would be harmful to the child. See Adoption of a 
Minor (No. 2), 367 Mass. at 686–87. In addition, the court may reject a plan that 
keeps siblings together if there are reasons to believe a change of placement for 
one sibling serves that child’s best interests. See Adoption of Hugo, 428 Mass. 
219, 231 (1998). 

To place a child permanently in the home of a relative, the court must find that 
the relative is suitable after a home study. See G.L. c. 119, § 26(b)(2)(i); see also 
Adoption of Irene, 54 Mass. App. Ct. 613, 620–21 (2002). The Department of 
Social Services or a private agency may conduct the home study of the family. 
G.L. c. 119, § 26(b)(2)(i). Alternatively, a probation officer at the court can investi-
gate the relative’s home. G.L. c. 119, § 26(b)(2)(i). 

§ 14.4.8 Placement Preference Under the Indian 
Child Welfare Act 

The Indian Child Welfare Act establishes a preference for adoptive placements. 
See 25 U.S.C. § 1915(a). In selecting an adoptive placement, preference must be 
given in the following order to 
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• the child’s extended family (including non-Indian family); 

• members of the child’s tribe; 

• another Indian family. 

25 U.S.C. § 1915(a). The tribe may establish a different order of preference. See 
25 U.S.C. § 1915(c). See Appendix A, Child Welfare Proceedings Under the 
Indian Child Welfare Act. 

§ 14.5 POSTADOPTION AND POSTTERMINATION 
CONTACT BETWEEN CHILDREN 
AND PARENTS 

§ 14.5.1 Authority of the Court to Enter Orders 

A termination judgment extinguishes the parent’s right to visit with his or her 
child. See Adoption of Helen, 429 Mass. 856, 863 (1999). However, the court may 
order parent-child contact after a termination decree has entered and before a child 
is adopted if the court finds that “posttermination” visits are in the child’s best 
interests. Adoption of Helen, 429 Mass. at 863; see also 110 C.M.R. § 7.128. 

A judge also has the equitable authority to require postadoption visitation as part 
of an approved adoption plan following a termination trial. See Adoption of Ilo-
na, 459 Mass. 53, 63 (2011); Adoption of Vito, 431 Mass. 550, 557 (2000). In 
cases where a judge has entered an order for postadoption contact and an adop-
tive family for the child has not been found, DSS is required to recruit a family 
willing to comply with the court’s order. See generally Adoption of Vito, 431 
Mass. at 563–64 n.24. If an order for postadoption contact later becomes a sig-
nificant obstacle to recruiting a family for the child, DSS can petition the court 
for relief from judgment or to modify the decree. Adoption of Vito, 431 Mass. at 
563–64 n.24. 

Adoption of Vito, and its sister case, Adoption of Greta, set forth the two primary 
considerations governing orders for postadoption contact. First, postadoption 
contact must be currently in the child’s best interests and, second, postadoption 
contact is a right of the child, not the parents. Adoption of Vito, 431 Mass. 550, 
562 (2000); Adoption of Greta, 431 Mass. 577, 578 (2000). 

A judge’s authority to order postadoption (as compared to posttermination) con-
tact has constitutional limits. See Adoption of Vito, 431 Mass. 550, 561–62 
(2000). The judge must weigh the benefit to the child of having a visitation order 
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in place to ensure continued contact with the biological parents, against the in-
trusion that the order may impose upon the adoptive parents’ right to raise their 
child. Adoption of Ilona, 459 Mass. 53, 64-65 (2011). This analysis is required 
because orders for postadoption contact curtail the rights of fit, adoptive parents 
to make custodial decisions concerning with whom their child should have visits. 
Adoption of Vito, 431 Mass. at 562. As with any parent, the adoptive parent has a 
constitutionally-protected interest in making decisions for his or her child free 
from government intrusion. Adoption of Vito, 431 Mass. at 562–63. “Because an 
order of postadoption contact affects the rights of the adoptive parents . . . the 
order should be carefully and narrowly crafted to address the circumstances giving 
rise to the best interests of the child.” Adoption of Vito, 431 Mass. at 564. 

The Supreme Judicial Court has also suggested that, where appropriate, an order 
for postadoption contact should be limited to a “transitional” period. See Adoption 
of Vito, 431 Mass. 550, 564–65 (2000); Adoption of Helen, 429 Mass. 856, 863 
(1999). The court explained that “[t]he purpose of such contact is not to strengthen 
the bonds between the child and his or her biological mother or father, but to assist 
the child as he negotiates, often at a very young age, the tortuous path from one 
family to another.” Adoption of Vito, 431 Mass. at 565 (citation omitted). See also 
Adoption of Edgar, 67 Mass. App. Ct. 368, 372–75 (2006). 

The judge has equitable authority to modify the order if circumstances later 
change. Adoption of Ilona, 459 Mass. 53, 65 n.16 (2011); Adoption of Rico, 453 
Mass. 749, 758 (2009); Adoption of Edgar, 67 Mass. App. Ct. 368, 374–75 
(2006). For example, in Adoption of Edgar, the Juvenile Court revised an earlier 
postadoption contact order to allow visits only at the discretion of the adoptive 
parents where circumstances had changed and the children had developed a 
bond with their new family. Adoption of Edgar, 67 Mass. App. Ct. at 372-75. 

If seeking posttermination and postadoption contact, counsel should raise the issue 
at trial through the admission of relevant evidence and the submission of a pro-
posed order. After trial, the child’s attorney may bring the issue before the judge if 
the child’s situation changes. Adoption of Daisy, 77 Mass. App. Ct. 768, 783 
(2010), aff’d, 460 Mass. 72 (2011) (affirming judgment after review of limited 
evidentiary issue). A parent also may seek a visitation order post trial, though this 
may be more challenging. Adoption of Rico, 453 Mass. 749, 757 n.16 (2009) (cit-
ing Adoption of Terrence, 57 Mass. App. Ct. 832, 840 (2003); Adoption of Kristin, 
43 Mass. App. Ct. 915, 915-16 (1997)). 

Posttermination and postadoption contact may also occur by agreement of the 
parties. See G.L. c. 210, §§ 3(d), 6C–6E. Those agreements are discussed in 
Chapter 15, Settlement. 
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§ 14.5.2 The Standard for Ordering Postadoption 
Contact 

There are two questions a judge must answer when deciding whether to issue an 
order for postadoption contact. First, the judge must  determine whether visita-
tion is in the child’s best interest. Adoption of Ilona, 459 Mass. 53, 63 (2011); 
Adoption of Rico, 453 Mass. 749, 754 (2009); Adoption of Vito, 431 Mass. 550 
553 (2000); Adoption of John, 53 Mass. App. Ct. 431, 439 (2001). Second, in 
cases where an adoptive family has been identified, the judge must decide 
whether an order of visitation is necessary to protect the child's best interest, or 
whether decisions regarding visitation may be left to the judgment of the adoptive 
family. Adoption of Ilona, 459 Mass. at 63. 

The court must consider a number of factors in deciding whether postadoption 
contact is in the child’s best interest. Primary among the best interests considera-
tions is that there be “significant, existing bonds between the child and the bio-
logical parents, such that a court order abruptly disrupting that relationship 
would run counter to the child’s best interests.” Adoption of Vito, 431 Mass. at 
563. However, considerations beyond bonding may be relevant, and a child may 
benefit from postadoption contact “even if he did not earlier form a strong bond” 
with his parents. Adoption of Rico, 453 Mass. at 759 (citations omitted). 

The history of parent-child visits is relevant in determining whether the child has 
a bond with the parent. A child’s enjoyment of visits, for example, may be evi-
dence of a significant parent-child relationship that should be preserved through 
postadoption contact. See Adoption of Flora, 60 Mass. App. Ct. 334, 340–41 
(2004). In Adoption of Flora, the Appeals Court remanded the case to the Trial 
Court to consider posttermination visitation where the record showed that the 
child loved and looked forward to visits with her mother, and that she deteriorated 
when she was deprived of visits. Adoption of Flora, 60 Mass. App. Ct. at 340. 

Next, the court should consider whether the child is living in the potential adoptive 
home and has developed bonds with an identified adoptive parent. See Adoption of 
Vito, 431 Mass. 550, 563 (2000); Adoption of Greta, 431 Mass. 577, 578 (2000). 

Where, as here, the child has formed strong, nurtur-
ing bonds with his preadoptive family, and there is 
little or no evidence of a significant, existing bond 
with the biological parent, judicial exercise of equita-
ble power to require postadoption contact would usually 
be unwarranted. 

Adoption of Vito, 431 Mass. at 563 (citations omitted); see also Adoption of 
Amalie, 69 Mass. App. Ct. 813, 822 (2007).  
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Conversely, “[c]ases warranting a postadoption contact order are more likely to 
occur where no preadoptive family has yet been identified, and where a princi-
pal, if not the only, parent-child relationship in the child’s life remains with the 
biological parent.” Adoption of Vito, 431 Mass. at 563–64; see also Adoption of 
Rico, 453 Mass. 749, 754 (2009); Adoption of Terrence, 57 Mass. App. Ct. 832, 
838–41 (2003). For example, in Adoption of Rico, the Supreme Judicial Court 
held that the judge should have entered a postadoption contact order where the 
child’s preadoptive placement had been disrupted and no new family had been 
identified, the nine year old child had been in four placements during the previ-
ous six years, and the child’s principal parent-child relationship was with his 
father. Adoption of Rico, 453 Mass. at 754-55. 

The age of the child at the time of trial also should be considered. Adoption of 
Rico, 453 Mass. at 757 n.15. For an older child (like nine year old Rico), “con-
tact with a biological parent can provide support and continuity, and help the 
child deal with feelings of guilt and anger about a foster care or adoptive place-
ment and thereby achieve a better adjustment to a new family.” Adoption of 
Rico, 453 Mass. at 757 n.15 (citations omitted). 

In determining the child’s best interests, a judge may consider other compelling 
reasons, such as whether contact with biological parents or other family mem-
bers is, or will become, important to the child’s racial and cultural development. 
See Adoption of Vito, 431 Mass. 550, 565–66 (2000); Petition of Dep’t of Social 
Servs. to Dispense with Consent to Adoption, 16 Mass. App. Ct. 607, 611 (1983). 
If a child has lived with his parents for some time, “his sense of identity is inter-
twined with the parents, and contact is important to that identity.” Adoption of 
Rico, 453 Mass. at 757 n.15 (citations omitted). Cf. Adoption of Mariano, 77 
Mass. App. Ct. 656, 661-63 (2010) (a child has “unique filial ties” to a parent 
that include “a unique physical, genetic and ethnic connection” that the child is 
“entitled to share” with the parent). 

Whether to order postadoption (or posttermination contact) is within the sound 
discretion of the trial judge. Adoption of Terrence, 57 Mass. App. Ct. 832, 838 
(2003); Adoption of John, 53 Mass. App. Ct. 431, 439 (2001). However, that 
discretion is not unfettered, “but must be ‘grounded in the over-all best interests 
of the child.’” Adoption of Terrence, 57 Mass. App. Ct. 832 (quoting Adoption of 
Vito, 431 Mass. 550, 562 (2000)). If a party raises the issue, the court is required 
to determine whether such contact is in the child’s best interests. See Adoption of 
John, 53 Mass. App. Ct. 431, 439–40 (2001).  

If a preadoptive family has been identified for the child, the trial judge must also 
determine whether an order of visitation is necessary to protect the child's best 
interest, or whether decisions regarding visitation may be left to the judgment of 
the adoptive family. Adoption of Ilona, 459 Mass. 53, 63 (2011). For example, in 
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Adoption of Ilona, the Supreme Judicial Court held that an order was not neces-
sary to protect the child where the preadoptive mother was supportive of contin-
ued contact and had expressed willingness to allow such contact unless it began 
to harm the child. Adoption of Ilona, 459 Mass. at 66. The court noted that there 
was no reason to question the presumption that the adoptive parents would act in 
the child’s best interests. Adoption of Ilona, 459 Mass. at 63. 

§ 14.5.3 The Standard for Ordering Posttermination 
Contact 

As already mentioned, a judge may order parent-child contact and visitation 
after a termination decree has entered and before a child is adopted, if the judge 
finds that such contact is in the child’s best interests. See Adoption of Helen, 429 
Mass. 856, 863 (1999). In determining the child’s best interest with respect to 
posttermination contact, the court generally considers the same factors consid-
ered when entering orders for postadoption contact. See Adoption of Flora, 60 
Mass. App. Ct. 334, 340–41 (2004); Adoption of Terrence, 57 Mass. App. Ct. 
832, 839 (2003). However, unlike postadoption contact orders, posttermination 
contact and visitation does not raise the same constitutional issues discussed 
above because the child typically remains in DCF custody. Therefore, the re-
quirement in Adoption of Vito that postadoption contact orders be “carefully and 
narrowly crafted” is not applicable to posttermination visitation. See Adoption of 
Vito, 431 Mass. 550, 564 (2000). 

§ 14.6 POSTADOPTION CONTACT 
WITH SIBLINGS 

Many children in foster care are separated from their siblings. See Adoption of 
Lorin, 50 Mass. App. Ct. 561, 561–62 (2000). Sometimes separation occurs at the 
outset of the case if DCF cannot locate a foster home to care for all the siblings 
together. Other times, siblings whom DCF initially places together may be separated 
at the request of foster parents, or when one child needs residential care and the 
child’s sibling does not. Also, some siblings have never lived together (i.e., they 
may have lived in separate homes prior to DCF involvement, or they may have 
siblings born to their parents after they are placed in foster care). 

Legislative policy supports the right of siblings to continue their relationship 
after they are in state custody and even after one or more of the siblings is 
adopted. G.L. c. 119, §§ 26B(b). The governing statute provides: 
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The court or the department shall, whenever reason-
able and practical and based upon a determination of 
the best interests of the child, ensure that children 
placed in foster care shall have access to and visita-
tion with siblings in other foster or pre-adoptive 
homes or in the homes of parents or extended family 
members throughout the period of placement in the 
care and custody of the department, or after such 
placements, if the children or their siblings are sepa-
rated through adoption or long-term or short-term 
placements in foster care. 

G.L. c. 119, § 26B(b). See Adoption of Galvin, 55 Mass. App. Ct. 912, 913 
(2002); Degrenier v. Reid, 47 Mass. App. Ct. 783, 785 (1999). The sibling visita-
tion statute requires the judge, not DCF, to make determinations regarding sib-
ling visitation. Adoption of Rico, 72 Mass. App. Ct. 214, 220–21 (2008), aff’d in 
part, rev’d in part, 453 Mass. 749, 753 n.12 (2009); Adoption of Galvin, 55 
Mass. App. Ct. at 913–14. If the judge determines that sibling contact is in the 
child’s best interests, the judge must order a specific schedule of visitation. 
Adoption of Rico, 72 Mass. App. Ct. 214, 220–21 (2008), aff’d in part, rev’d in 
part, 453 Mass. 749, 753 n.12 (2009). 

During the course of a termination trial, children who are being adopted have the 
right to seek postadoption contact orders with siblings who are not being adopt-
ed or with siblings who are being adopted by another family. See Adoption of 
Galvin, 55 Mass. App. Ct. 912, 913 (2002); Adoption of Pierce, 58 Mass. App. 
Ct. 342, 346 (2003). Their request can be based on Chapter 119 or the court’s 
equitable authority. G.L. c. 119, § 26B(b); Adoption of Pierce, 58 Mass. App. Ct. 
at 347. However, a child does not have standing to appeal a termination judg-
ment if postadoption sibling visits are not ordered as part of a brother or sister’s 
adoption plan. See Adoption of Pierce, 58 Mass. App. Ct. at 346. The child 
would have to petition the court for his or her own separate sibling visitation 
order pursuant to the sibling visitation statute. Adoption of Pierce, 58 Mass. 
App. Ct. at 346. 

When considering whether sibling visits are in the child’s best interests, the court 
may look to the same factors that are considered in cases involving postadoption 
contact and visitation with parents. See Adoption of Lorin, 50 Mass. App. Ct. 561, 
564 (2000). For example, the court may consider the child’s bond with his or her 
sibling, the quality of their prior visits, and the child’s relationship with his or her 
new family. In addition, numerous appellate cases have recognized the importance 
of the sibling relationship. “It is well recognized that the love and the affection of a 
brother and a sister . . . is important in the lives of both of them and to deprive 
them of the association ordinarily would not be in their best interest.” Care and 
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Protection of Three Minors, 392 Mass. 704, 715 n.15 (1984) (quotation omitted); 
see also Adoption of Hugo, 428 Mass. 219, 231 (1998). 

§ 14.7 CONCLUSION 

The statutes and substantial case law provide guidance to counsel regarding the 
legal standards for determining parental fitness and the best interests of the 
child. Familiarity with the general legal principles and leading cases is critical to 
developing an effective litigation strategy. In addition, since it is impossible to 
be familiar with every appellate decision, counsel must research the relevant 
case law with each new case. To the extent case law supports the client’s posi-
tion, counsel must be prepared to explain to the judge why the client’s situation 
is, for example, comparable to the parents in Adoption of Iris or comparable to 
the children in Adoption of Ramona. Alternatively, counsel must be prepared to 
persuade the court why none of the governing cases are applicable to the client’s 
unique situation. Indeed, it is through creative and persuasive arguments that 
new case law develops. 
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Chapter 15 

SETTLEMENT* 

SUSAN DILLARD, ESQ. 
Department of Children and Families, Lawrence 

DOROTHY MEYER STORROW, ESQ. 
Greenfield 

Scope Note 
This chapter addresses the wide range of available settlement op-
tions, should the client decide to seek a negotiated outcome. Set-
tlement can occur at any stage of the proceeding, from the seventy-
two–hour hearing to the eve of trial and even after judgment while an 
appeal is pending. The chapter addresses placement with relatives, 
guardianships, open adoptions, and posttermination and postadoption 
contact, and provides tips for drafting settlement provisions to deal 
with particular circumstances. Please note that the name of the De-
partment of Social Services (DSS) was changed to the Department of 
Children and Families (DCF) in 2008. Both designations may appear 
in this chapter; they are interchangeable. 

§ 15.1 INTRODUCTION 

Settlement is one of a number of advocacy tools available to counsel for parents 
and children in state intervention proceedings. The decision to settle is the cli-
ent’s and can be made only after counsel has fully advised the client of all the 
relevant factors to be considered. Because typically the facts of a case will con-
tinue to evolve during the course of the proceeding, counsel must periodically 
reassess the pros and cons of settlement and advise the client accordingly. 

In some cases, a negotiated settlement may be a sensible alternative to litigation 
for the client. For example, in a case where the evidence of a parent’s unfitness 
is overwhelming, the parent may agree to a care and protection adjudication in 
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order to avoid the possibility of a termination judgment, while obtaining more 
time to engage in services. Or, in a case where DSS seems set on a goal of adop-
tion, but the child wishes to maintain legal ties to his or her parents, child’s 
counsel may negotiate with DSS to accept a guardianship instead of going forward 
with a termination trial. 

Counsel must fully advise the client of the benefits and drawbacks of settlement. 
Child clients, too, must be provided as much information as their age, develop-
ment, and cognitive abilities will allow. Often, counsel must spend a great deal of 
time with the child or adult client, advising the client of the possible ramifications 
of going to trial, reviewing settlement proposals, and discussing counter-
proposals. Throughout these discussions, the client must be assured that counsel 
is ready, willing, and able to litigate if the client wants to proceed with a trial. 

Counsel cannot properly advise the client about settlement, unless he or she has 
determined the strength and weaknesses of the opposing parties’ case. This re-
quires counsel to thoroughly explore all relevant facts, legal theories and argu-
ments, and to determine what admissible evidence is available to support or un-
dermine the client’s case. The lawyer who has thoroughly investigated the facts 
and is prepared for trial will be better able to make a cogent argument in favor of 
the client’s desired outcome. In addition, the client’s opponents must understand 
that counsel is prepared and ready to mount a defense. The client’s opportunity 
to reach a reasonable settlement is vastly improved if the opposing parties (and 
their attorneys) believe that they risk losing something (even if it is just time) by 
going to court. 

The range of negotiated outcomes is broad. For example, parties may agree to a 
child returning home to a parent subject to conditions, to placement with a pre-
vious noncustodial parent, to guardianship with a relative, or to an “open” adop-
tion whereby children and their birth parents can maintain contact after adop-
tion. In addition, settlement can occur at various stages in the proceeding, in-
cluding at the temporary custody hearing, prior to a care and protection or ter-
mination trial, during trial, and even after trial and judgment. If an appeal is 
pending, trial counsel must work cooperatively with the client’s appellate attorney. 

This chapter provides an overview of settlement in child welfare cases. It covers 
factors that influence settlement decisions, the settlement process, mediation, 
and the law governing agreements for posttermination and postadoption contact. 
G.L. c. 210, §§ 3(d), 6C, 6D. 
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§ 15.2 DECIDING WHETHER TO SETTLE 

§ 15.2.1 Settlement Is the Client’s Decision 

The decision whether to forego a trial and enter into a settlement is the client’s 
to make. Mass. R. Prof. C. 1.2(a); see also Jones v. Barnes, 463 U.S. 745, 751 
(1983) (clients have the right to make fundamental decisions about their cases, 
including entering pleas, choosing to testify, and filing an appeal). Of course, 
counsel must advise the client of the risks and benefits of proceeding with a trial 
versus settlement. However, if the client decides to go to trial, even if counsel 
believes it is a bad decision, counsel must follow the client’s wishes. 

Particularly when the parent’s or child’s case appears hopeless, there is often 
enormous pressure from DSS, the court, and other attorneys involved in the case 
to settle. Nonetheless, parents will often proceed with trial for many complex 
reasons, including an inability to appreciate the merits of the case, a desire to 
have their “day in court,” a belief that their children will feel abandoned by them 
if they do not “fight” for custody, and a fear they will be stigmatized by family 
or friends, among others. Children may have similar reasons for wishing to go to 
trial. As such, it is imperative that the decision whether or not to proceed with 
trial ultimately rest with the client. 

Practice Note 
As mentioned above, sometimes a judge will encourage the parties 
to reach an agreement to avoid the need for a contested hearing or 
trial. Counsel should be aware that the Appeals Court has cautioned 
judges against this practice because of the risk that the judge will 
lose impartiality or create the appearance that the judge has decided 
the matter before hearing all the evidence. Adoption of Tia, 73 Mass. 
App. Ct. 115, 123 (2008), review denied, 453 Mass. 1101 (2009). 
See Chapter 13, Trial Preparation and Conduct. 

§ 15.2.2 Evaluating the Likelihood of Success at Trial 

When advising the client about settlement, counsel must consider numerous 
factors. Of course, the paramount consideration is the relative strengths and 
weaknesses of the client’s case. As already mentioned, counsel cannot properly 
assess the strengths and weaknesses of the client’s case without a thorough in-
vestigation of the facts. This investigation must include an exploration of avail-
able options, such as the provision of services that would lessen the alleged risk 
to the children, or placement with a previous noncustodial parent, relative, or 
nonrelative kinship resource. 
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Once counsel has investigated all relevant facts, he or she must determine which 
of those facts can be established by admissible evidence. For example, DCF may 
allege that a parent sexually abused a child; however, it may be quite difficult, if 
not impossible, for DCF to produce competent, admissible evidence to support 
the allegation. After identifying the admissible evidence in the case, counsel 
must then analyze the evidence in light of the legal standards the judge will ap-
ply. Another factor counsel must consider is how well the client and other wit-
nesses will present at trial. The attorney’s presettlement assessment may also be 
informed by the opinions of the experts in the case. Finally, counsel must be 
familiar with the skills and experience of opposing counsel as well as any par-
ticular practices or biases of the court that may impact the final outcome. Only 
then can counsel advise the client about the likelihood of success at trial. 

Nevertheless, counsel can never predict the outcome with 100 percent accuracy 
and should advise the client accordingly. However strong or weak the client’s 
case, there is always a possibility that the judge will come to a different deci-
sion. Counsel must help the client weigh the odds of achieving all of the client’s 
goals through a trial against the certainty of achieving a partial goal through set-
tlement. 

§ 15.2.3 Considering the Timing of a Judicial Resolution 

Another important factor that counsel must consider is the timing of any judicial 
resolution. For some clients, the court process can be too slow. For other clients, 
particularly those who need time to engage in services, the litigation moves too 
fast. In the past, obtaining trial dates and trying a case to conclusion in the Juve-
nile Court often took years. If a party appealed the judge’s decision, a final reso-
lution could be delayed even longer. More recently, there has been a greater push 
in the Juvenile Court to try cases more expeditiously. Counsel must be familiar 
with the scheduling procedures in the courts where counsel practices and factor 
that into any advice counsel provides the client about possible settlement. 

For example, a child eager to be adopted may favor a quick resolution of the 
case. The attorney for that child must consider whether to initiate settlement 
discussions instead of waiting for a trial and potential appeal that may take two 
or more years to conclude. Similarly, a parent may agree to have the child live 
with the other parent, or to guardianship with a relative, rather than have the 
child stay in foster care with strangers until the conclusion of the trial. 

On the other hand, a trial may come too quickly if a parent is engaging in ser-
vices, but has not resolved all the problems that brought the child into care. The 
care and protection statute states that an adjudication must take place no later 
than eighteen months after the filing of the petition. G.L. c. 119, § 26(c); see also 
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Juv. Ct. Standing Order 2-07. If the court or another party insists on going forward 
with the trial, the parent and/or child seeking reunification may agree to a care 
and protection adjudication in order to avoid the risk that the court will termi-
nate parental rights. This provides the parent with more time to engage in ser-
vices, as well as the right to request a review and redetermination hearing in six 
months to seek reunification with the child. 

§ 15.2.4 Impact of a Termination Judgment on DCF’s 
Obligations in Future Care and Protection 
Cases 

Ordinarily, DCF must make reasonable efforts to reunify a family at the outset 
of every care and protection case. G.L. c. 119, § 29C. However, a court may ex-
cuse DCF from making reasonable efforts to reunify the family under certain 
enumerated circumstances. G.L. c. 119, § 29C. One of these exceptions to the 
reasonable efforts requirement is if a court previously terminated the parent’s 
rights with respect to another child of the parent. See G.L. c. 119, § 29C. Thus, if 
a parent goes forward with a termination trial and loses, and the parent subse-
quently has another child who is then placed in DCF custody, DCF may not 
have to provide services to reunify the parent with the child. However, if a par-
ent voluntarily agrees to a termination judgment regarding one child and the par-
ent later has another child who enters DCF custody, DCF would still be legally 
obligated to provide reunification services (provided none of the other excep-
tions applied).  

Further, the reasonable efforts exceptions derive from federal law and other 
states have enacted similar provisions. If a parent’s rights are involuntarily ter-
minated and he or she later moves out-of-state, the new state also may refuse to 
provide reunification services. All parent clients must be advised of these risks 
when weighing the decision to settle or go to trial. See Chapter 7, Services, 
Placement and Visitation, for a further discussion of reasonable efforts. 

§ 15.3 WHEN TO CONSIDER SETTLEMENT 

Settlement can occur at any stage of the proceeding and counsel must periodi-
cally assess the potential benefits of engaging in negotiations. As the facts 
evolve, the client’s case may become stronger or weaker. A proposal that was 
rejected earlier in the proceeding may look more attractive as the facts change. 
Counsel must remember the obligation to inform the client of any settlement 
offers. Some of the different points in the life of a case at which settlement may 
come up are discussed below. 
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§ 15.3.1 Temporary Custody Hearing 

At the initial custody hearing, the facts alleged in the DSS affidavit and 51B 
report often support a prima facie finding in favor of emergency removal. At a 
seventy-two–hour hearing, there may be strategic reasons to settle the question 
of temporary custody by agreement. Depending on the relative strength of DSS’s 
case, one or more parties may fear they will not prevail before the judge. DSS 
may agree to the child returning home provided that the parent complies with 
certain conditions, such as obtaining a protective order against an abusive part-
ner or submitting to urine screens and unannounced visits by the case worker. 
Alternatively, counsel may negotiate an agreement that gives DSS temporary 
custody of the child. In return, DSS may agree to place the child in foster care 
with frequent visitation, while the DSS worker helps the parent find immediate 
services supportive of reunification. Or, the parties may agree that the child be 
placed in the temporary custody of a relative or family friend. See Chapter 3, 
Initiation of Care and Protection Proceedings, for a further discussion of settlement 
at this stage of the case. 

§ 15.3.2 Before Pretrial Conference 

All DCF area offices are required to hold a “family group conference” early on 
in the case. The parents, extended family, and others collaborate to make plans 
for the family. The goal is to encourage a free flow of information in a non-
judgmental setting. The underlying premise of family group conferencing is that 
families know themselves best and can use their combined strengths to achieve a 
better resolution. It can settle some disputed matters, such as where the child 
will be placed, the frequency of visitation, and what services the family needs to 
promote reunification. 

Ninety days after commencement of the case, the Juvenile Court will hold a 
motion/status conference. Juv. Ct. R. 10. At this conference, counsel must file a 
written certification that mediation has been discussed. Juv. Ct. R. 10. At the 
time this chapter was updated (March 2012), the court no longer had funds for 
court-connected dispute resolution. Mediation is still available through a contract 
with DCF, but on a much more limited basis. If mediation is not available, it 
may be sufficient to state that the attorney has discussed alternative dispute reso-
lution methods with the client, but the client has no funds to engage in alternative 
dispute resolution.  

Some juvenile courts require counsel for all the parties to meet prior to a pretrial 
conference to prepare a joint pretrial memorandum. See Juv. Ct. R. 11. This is an 
opportunity to settle parts of a case. Attorneys identify undisputed facts and nar-
row the issues requiring judicial resolution. For instance, a father may not dispute 
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he is an alcoholic. The litigants might stipulate to uncontested facts showing that 
the father had a past drinking problem and that he has been sober and in treat-
ment since a certain date. At trial, the parties litigate whether the father’s recov-
ery is sufficient to return the child. By settling historic facts, attorneys reduce the 
number of witnesses and exhibits for trial. 

At the pretrial conference, the parties must file a joint or individual pretrial 
memorandum. Juv. Ct. R. 11. The memorandum must include, where applicable, 
a statement “acknowledging that the possibility of settlement has been discussed,” 
and a statement that counsel has discussed mediation with the client. Juv. Ct. 
R. 11. 

§ 15.3.3 After Pretrial Conference 

Care and protection cases are notorious for their evolving and changing facts. 
Significant events may change an attorney’s calculus about the strength of the case 
and prompt the attorney and client to begin, or revisit, settlement. For example: 

• a mother may have a strong defense to the case, but may get preg-
nant and want to get DSS out of her life before her new baby is 
born; 

• a year into a case, an uncle may come forward offering to take a 
child who has been in a series of temporary foster homes; or 

• a “bonding case” that DSS considered a “slam dunk” may sud-
denly disappear if the child’s preadoptive placement disrupts. 

Furthermore, litigation events may change settlement considerations. The loss or 
win of an evidentiary ruling on a crucial piece of evidence, or the release of a 
report from an expert may change the litigation landscape enough to move the 
parties to the negotiating table. 

Partial settlement occurs. The parties may even settle a major issue of the case. 
For example, the parent and child might stipulate that the parent is “currently 
unfit” according to the statue, but contest which plan—one offered by DSS, the 
child, or the parents—is in the child’s best interest. See, e.g., Adoption of John, 
53 Mass. App. Ct. 431, 432–33 (2001). 

§ 15.3.4 Eve of Trial 

Many cases settle on the eve of trial. As trial approaches and discovery is com-
plete, attorneys and their clients often appreciate the risks of going to trial more 
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realistically. Settlement should never be reached on the court house stairs solely 
because counsel has not prepared for trial. However, often, when the trial is 
about to start, the client thinks deeply about the risks of trial. The certainty of an 
agreement for judgment may be more attractive than it was earlier in the case. 
Further, DSS attorneys often assess their case only on the day before trial or 
sometimes even on the day of trial. 

§ 15.3.5 After Trial 

Parties also may settle cases after a care and protection adjudication. A judge 
might commit the child to the permanent custody of DSS following a care and 
protection trial and support continuing reunification services. At a permanency 
hearing, a year later, however, the court might change the permanent plan from 
reunification to adoption. At that point, DSS could discontinue services toward 
reunification. See Adoption of Nicole, 40 Mass. App. Ct. 259, 263 (1996). Par-
ents’ and children’s lawyers will want to discuss how the change of goal and loss 
of services affects prospects for reunification with their clients. If the impact is 
significant, the parties may consider agreeing to a guardianship by the child’s 
foster parent in order to avoid a trial and the possibility of a termination judgment, 
or they may agree to an open adoption. 

Finally, settlement may even be worth pursuing while an appeal is pending. Af-
ter losing a case, the appellant’s negotiating position is not strong. The Appeals 
Court historically affirms the vast majority of trial court decisions, particularly 
in child welfare cases. However, some cases are reversed on appeal. Settlement 
eliminates the risk that an appellate court would reverse the termination deci-
sion. The Department may agree to some postadoption contact if the parent 
withdraws his or her appeal. 

Additionally, an appeal can take a year or longer to reach conclusion. If the child is 
waiting to be adopted, child’s counsel may try to settle the case to avoid the long 
delay in finalizing the child’s adoption. Even children who are not in a preadoptive 
placement, may benefit from a settlement. The odds of finding an adoptive family 
may be improved if the appeal is over and there is no “legal risk” to prospective 
adoptive parents that the Appeals Court would reverse the termination decision. 
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§ 15.4 TYPES OF SETTLEMENTS 

§ 15.4.1 Care and Protection Cases 

Care and protection settlements can take many forms. The parties may agree that 
the child can return home subject to certain conditions, such as the parent must 
maintain sobriety, keep an abusive partner out of the home, or continue mental 
health treatment. In that case, the parties may agree that the care and protection 
case can be dismissed after a particular period of time provided that the parent 
has complied with the conditions. 

Alternatively, some cases settle with the parties stipulating to a care and protec-
tion adjudication with permanent custody to DCF. Other times the parents stipu-
late to the adjudication and agree to a permanent guardianship. (See discussion 
of guardianships in § 15.4.3, below.) Cases can also settle with a previous non-
custodial parent obtaining permanent custody. 

As discussed above, many parents and children are pushed to a care and protec-
tion settlement because the Juvenile Court Time Standards require the court to 
hold a trial by a certain time. See Juv. Ct. Standing Order 2-07. The parents may 
be making progress toward reunification, while the court is pushing to resolve 
the case because of the time standards. If the child is under twelve, the statute 
requires that the judge consider whether termination is in the child’s best inter-
ests. G.L. c. 119, § 26. Attorneys must explain to their clients that even if DCF is 
not seeking termination and there is no potential guardian or adoptive parent in 
sight, the judge could terminate parental rights sua sponte. See Adoption of Don-
ald, 49 Mass. App. Ct. 908, 910–11 (2000) (rescript). The parent may want to avoid 
the possibility of a termination judgment by agreeing to a care and protection 
adjudication. 

(a) Stipulating to a Care and Protection Adjudication 

Stipulations are binding requests for findings, orders, and/or judgments signed 
by the parties and their counsel. In the stipulation, parties may agree to uncon-
tested facts, outline obligations they will voluntarily undertake, and ask the court 
to enter an order or judgment that either incorporates or expressly approves of 
the stipulation. In addition, parties ordinarily waive all rights of appeal from the 
judgment. 

A stipulation is binding on a party. Parties cannot be relieved of stipulations, 
unless the stipulation should be “discharged as not conducive to justice.” See 
Petition of Dep’t of Public Welfare to Dispense with Consent to Adoption, 383 
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Mass. 376, 381 (1981) (citing Fall River Trust Co. v. B.G. Browdy, Inc., 346 
Mass. 614, 617 (1964)). 

An oral stipulation is legally sufficient. See Adoption of John, 53 Mass. App. Ct. 
431, 433 n.4 (2001); Care and Protection of Erin, 443 Mass. 567, 572–73 
(2005). If the parent is agreeing to a guardianship or adoption, the judge typi-
cally will want to do a colloquy with that parent. Parent’s counsel should prepare 
his or her client for the colloquy by going over the usual questions. Does the 
client understand that he or she has a right to a trial? That DSS has the burden of 
proof? Does the client understand the terms of the agreement? Is he or she enter-
ing into the agreement voluntarily? Was the client coerced in any way? Did he or 
she have satisfactory representation and legal advice? 

The Supreme Judicial Court has said that ideally “the factual basis [for the adju-
dication] . . . should appear somewhere in the record, either in a recorded collo-
quy or in a writing signed by the parties.” Care and Protection of Erin, 443 
Mass. 567, 572–73 (2005). Some courts require attorneys to draft a written 
statement of uncontested facts to support the adjudication. In a minority of 
courts, the parties submit documentary evidence to support the adjudication by 
stipulation, such as the 51B reports or the court investigator’s report. This prac-
tice has risks. The reports may contain inadmissible evidence or contested facts. 
If the reports are entered without redaction, the party may have waived the right 
to challenge the documents at a subsequent review and redetermination hearing 
or termination trial. Yet most judges will not decide motions in limine when a 
stipulation is being offered. Additionally, DSS (or the child) may not agree to 
permit the parents (or child who wants to go home) to reserve their right to ob-
ject to inadmissible evidence in future proceedings. Thus, the safest course is for 
counsel to draft a written statement of uncontested facts, instead of agreeing to 
the admission of documents that may later prove harmful to the client. Of 
course, if the court is willing to accept a stipulation without any factual record, 
that is best for parents, as well as for a child who wants to go home.  

(b) The Legal Effect of a Stipulation in a Care 
and Protection Case 

When parents stipulate to a finding that their child is in need of care and protec-
tion, they concede that they are either unavailable or unfit at that time. G.L. 
c. 119, §§ 24, 26. “[A] parent’s stipulation that he or she is unavailable to parent 
a child is a valid basis for a judgment because it is an admission of unfitness.” 
Care and Protection of Erin, 443 Mass. 567, 572–73 (2005). The question of 
“whether the parent’s unfitness is such that it would be in the child’s best interest 
to end all legal relations between parent and child” could be litigated later. See 
Adoption of Nancy, 443 Mass. 512, 515 (2005) (citations omitted); Adoption of 
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Daniel, 58 Mass. App. Ct. 195, 197, 200–01, 203–04 (2003); Adoption of 
Gillian, 63 Mass. App. Ct. 398, 401 (2005). To ensure that a client’s rights to a 
termination hearing are preserved, the parent should reserve his or her right to a 
trial on this issue in the stipulation. 

Stipulating to an adjudication may have an evidentiary benefit if the parent sub-
sequently becomes involved in a new case involving different children. In Care 
and Protection of Isabelle, the Appeals Court held that it was error to admit find-
ings from a previous care and protection case involving the mother’s three other 
children that were based on the mother’s voluntary stipulation that her children 
were in need of care and protection. The findings were not admissible under the 
evidentiary rule of issue preclusion because they were the “product of a nonad-
versarial proceeding” not “actual litigation.” Care and Protection of Isabelle, 33 
Mass. App. Ct. 548, 550–51 (1992). 

However, an agreed upon care and protection judgment may serve as “the base-
line for a petition for review and redetermination” involving the same child. 
Care and Protection of Erin, 443 Mass. 567, 572–73 (2005). In a review and 
redetermination hearing “the judge does not start with a blank slate, but builds 
on findings established in the preceding stages.” Care and Protection of Erin, 
443 Mass. at 570 (citing Custody of a Minor (No. 2), 22 Mass. App. Ct. 91, 94 
(1986)). Thus, at a review and redetermination hearing the judge may consider 
any factual stipulations entered to support the care and protection adjudication. 
Care and Protection of Erin, 443 Mass. at 572–73. See Chapter 17, Postjudgment 
Representation, for a further discussion of review and redetermination hearings. 

§ 15.4.2 Termination of Parental Rights Cases 

Some termination cases settle when the parent understands that the evidence will 
support an order terminating his or her parental rights. In other cases, when a 
child has bonded with a substitute caregiver, and does not want to reunify with 
the parent, the parent may settle in recognition of the child’s wishes. A parent 
may negotiate for posttermination and postadoption contact in exchange for 
agreeing to waive his or her right to a trial and appeal. As mentioned earlier, 
another advantage to agreeing to a termination judgment is to avoid the possibil-
ity that a court would later excuse DCF from making reasonable reunification 
efforts with respect to subsequent children. See G.L. c. 119, § 29C. 

After a parent’s rights are terminated as part of a settlement, the parent does not 
have a right to notice of any child custody proceedings involving the child and 
loses the right to a review and redetermination hearing. See G.L. c. 119, § 26(b), 
26(c). The parent may continue to have visits with the child after termination if 
it is in the child’s best interests. 110 C.M.R. § 7.128. The parties may also enter 
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into enforceable agreements for posttermination and postadoption contact between 
the children and birth parents. See G.L. c. 210, §§ 3(d), 6C, 6D. If siblings are 
not placed together, the parties can also enter into an agreement for postadoption 
sibling visitation. 

Practice Note 
When termination cases settle, usually the parent expressly waives 
his or her right to appeal. Rarely, but sometimes, a parent later de-
cides to challenge or withdraw this waiver. The parent may seek 
counsel to obtain relief from the judgment. CPCS does not assign 
appellate counsel automatically. It follows a process analogous to 
one used when a defendant in a criminal case wishes to withdraw a 
guilty plea. CPCS assigns the case to a screening attorney who de-
termines whether the challenge has merit. If there is support in the 
record for a challenge, then CPCS will assign appellate counsel. 

§ 15.4.3 Settling Cases with Agreements 
for Guardianships 

In January 2009, Massachusetts repealed the former guardianship statute, 
G.L. c. 201, and replaced it with a new guardianship law: G.L. c. 190B. See 2008 
Mass. Acts c. 501. The guardianship statute is part of the newly enacted Uniform 
Probate Code (UPC). Article V of the UPC governs guardianship of minors and 
incapacitated adults and management of their property. Counsel considering set-
tling a care and protection case with a guardianship should also review the guardi-
anship section in Chapter 19, Collateral Family Law Proceedings in the Juvenile 
Court and the Probate and Family Court. Additionally, counsel should review 
Chapter 20, Permanency Planning, for a discussion about guardianship subsi-
dies. 

Guardianship offers an opportunity to move children out of foster care, permits 
DCF to close its case, and allows birth parents to assent to specified alternative 
care givers, sometimes without conceding unfitness. Thus, it offers an attractive 
settlement option in some cases. Though the Juvenile Court has authority to ter-
minate parental rights and enter a guardianship (see Adoption of Nancy, 443 
Mass. 512, 515–17 (2005); Adoption of Gillian, 63 Mass. App. Ct. 398, 406–07 
(2005)), the court is not required to terminate parental rights in order to grant the 
guardianship. Thus, depending upon the particular case, the parties may agree to 
a guardianship with or without termination of parental rights. This is one critical 
difference between adoption and guardianship. 

Another critical difference between adoption and guardianship is that children 
twelve and over must consent to an adoption. There is no such requirement in 
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the guardianship statute. However, children over fourteen do have enhanced rights 
under the guardianship statute if they choose to exercise them. The statute pro-
vides that “[t]he court shall appoint a person nominated by the minor [to be the 
child’s guardian], if the minor is 14 or more years of age, unless the court finds 
the appointment contrary to the best interest of the minor.” G.L. c. 190B, § 5-207.  

Finally, guardianship offers more flexibility and correspondingly less perma-
nency than an adoption. An adoption is final, and is not subject to a later attack. 
G.L. c. 210, §§ 2B, 6; but see G.L. c. 210, § 11. With a guardianship, by contrast, 
any person interested in the welfare of the child or the child, if fourteen or older, 
may petition for removal of the guardian. G.L. c. 190B, § 5-212.  

Nonetheless, guardianship settlements raise numerous complicated legal and 
procedural issues. Before advising a client about a guardianship settlement, 
counsel must be familiar with the law governing guardianships, and especially 
the law governing removal of the guardian. This includes the relevant provisions 
of the guardianship statute (G.L. c. 190B, §§ 5-210, 5-212) and the applicable 
case law. In addition, counsel should be familiar with the Appeals Court’s deci-
sion in Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 569 (2009), 
which outlines the rights of parents after the Juvenile Court resolves a care and 
protection case with appointment of a guardian. Finally, counsel must be famil-
iar with the local practice, as individual courts (and individual judges) have dif-
ferent views about the proper form of guardianship settlements. See Chapter 19, 
Collateral Proceedings in the Juvenile and Probate and Family Court, for a further 
discussion of these issues. 

There are three critical decisions counsel must make when settling a care and 
protection case with a guardianship. The parties must decide whether the care 
and protection will be dismissed, whether parental rights will be terminated, and 
whether to file the guardianship in Juvenile or Probate Court. These three deci-
sions will have a significant impact on any future proceedings involving the 
child. They will determine whether the parties are entitled to a review and rede-
termination hearing, whether DCF remains involved in the case, whether the 
parents retain the right to court-appointed counsel, and what the burden of proof 
will be in any subsequent petition to remove the guardian.  

Counsel must advise the parent client (and to the extent feasible the child client 
as well) about the benefits and risks associated with these decisions. 

(a) Guardianship with Termination of Parental Rights 

In some cases, the parties may agree to the appointment of a permanent guardian 
and termination of parental rights. In that situation, the parents lose the right to 
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receive notice of any future proceedings involving the child and will not have a 
right to court-appointed counsel. The child, however, will be assigned counsel if 
the court finds it is in the child’s interest, or if the child or any person acting on 
the child’s behalf requests that counsel be appointed. G.L. c 190B, § 5-106. The 
parties may negotiate a guardianship agreement which could include provisions 
for ongoing contact between the child and the birth parents, similar to postter-
mination and postadoption contact agreements. See Structured Guardianship 
Agreements, § 15.4.3(e) below. 

Even when parents’ rights are terminated, parents arguably can file a petition for 
removal of a guardian and seek to be appointed guardians of the child—as the 
statute allows “any person” to file such an action. G.L. c. 190B, § 5-212. How-
ever, as the parents’ rights have been terminated, the parents no longer have con-
stitutionally protected rights to care and custody of their children. Thus, the 
guardian will not need to show the parents are unfit to prevail in a petition for 
removal. Instead, the burden will be on the parents to show that removal of the 
guardians and appointment of the parents is in the child’s best interest. The parents 
will have no right to court-appointed counsel to pursue such litigation.  

Similarly, a child fourteen or older arguably can file a petition to have the guard-
ian removed and his or her parent appointed his or her new guardian. 
G.L. c. 190B, § 5-212. Unlike the parents, the child will be assigned counsel if 
anyone, including the child requests appointment of child’s counsel.  

For a child who is seeking greater stability, termination of his or her parents’ 
rights may be necessary. Termination permanently severs the legal relationship 
between parent and child, thereby eliminating the parents’ right to counsel and 
making it much more difficult for the parent to revoke the guardianship. How-
ever, for a child who has strong ties to his or her birth family, who has a guard-
ian who may not be able to serve throughout the child’s minority, or who will 
not be a permanent resource after the guardianship is dismissed at age eighteen, 
the termination of his or her parent’s rights may not be an acceptable resolution. 
Children’s counsel must take care to elicit their client’s position on this critical 
issue in a developmentally appropriate manner. 

(b) Guardianship with Care and Protection Adjudication 

Another option is for the parties to agree that the child is in need of care and 
protection and that a specific person will be the child’s guardian, without termi-
nating parental rights. As discussed above, when parents stipulate to a finding that 
their child is in need of care and protection, they concede that they are either 
unavailable or unfit at that time. G.L. c. 119, §§ 24, 26. “[A] parent’s stipulation that 
he or she is unavailable to parent a child is a valid basis for a judgment because it 
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is an admission of unfitness.” Care and Protection of Erin, 443 Mass. 567, 572–73 
(2005). 

Under this type of agreement, all the parties, including the parents, retain the 
right to a review and redetermination hearing under G.L. c. 119, § 26(c) six 
months after entry of the judgment (unless the terms of the agreement provide 
otherwise). Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 569 
(2009). A parent or child seeking reunification at a review and redetermination 
hearing will have the initial burden of producing some credible evidence that 
circumstances have changed since the initial adjudication, after which DCF must 
prove by clear and convincing evidence that the parent is currently unfit. Care 
and Protection of Erin, 443 Mass. at 571-72. The parents and child are entitled 
to court-appointed counsel. The Department of Children and Families will be a 
party in any future proceedings. The right to review and redetermination also 
gives the Department and the child the ability to seek termination of parental 
rights in the future.  

After entry of the guardianship, parents retain the right to visit with their child 
absent clear and convincing evidence that visits will harm the child. Care and 
Protection of Thomasina, 75 Mass. App. Ct. at 750. In addition, the parties may 
enter into a guardianship agreement that provides for parent-child contact. 

This arrangement may be a suitable resolution in some cases, particularly where 
the parent’s unfitness is believed to be temporary, or where the child desires to 
be out of DCF custody, but will not assent to an adoption. In other cases, a 
guardianship without termination of parental rights will not provide enough sta-
bility for the child. 

(c) Guardianship and Dismissal of the Care and Protection 
Case 

A third option is for the parties to agree to appointment of a guardian and dis-
missal of the care and protection case, without stipulating that the parent is unfit 
or adjudicating the child in need of care and protection. Once the care and pro-
tection case is dismissed, the parties no longer have a right to review and rede-
termination, and the Department will no longer be a party. The parents will no 
longer have a right to counsel. The child, however, will be assigned counsel if 
the court finds it is in the child’s interest, or if the child or any person acting on 
the child’s behalf requests that counsel be appointed. G.L. c 190B, § 5-106.  

Though there is no right to a review and redetermination after the care and pro-
tection is dismissed, any person may file a petition to remove the guardian or 
terminate the guardianship. G.L. c. 190B, § 5-210, 212. If a parent files a petition 
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seeking a return of custody, the burden is on the guardian to prove by clear and 
convincing evidence that the parent is unfit to resume custody. See Guardianship 
of Estelle, 70 Mass. App. Ct. 575, 578–79 (2007); Guardianship of Yushiko, 50 
Mass. App. Ct. 157, 159–60 (2000). 

Contact between the child and the birth parents can be included in the guardian-
ship agreement. Absent an agreement or court order, parents arguably have a 
constitutional right to visit with their child and could file an equitable complaint 
for visitation at a later date. See Custody of a Minor (No. 2), 392 Mass. 719, 
725-26 (1984); Care and Protection of Ian, 46 Mass. App. Ct. 615, 620 (1999). 
Indeed, both the Juvenile and Probate and Family Court guardianship forms pro-
vide a space for the court to order contact between the parents and the child. 

This arrangement may be desirable for some parents, especially in cases where 
they hope to regain custody at a later date. For example, guardianships are often 
used by parents before they go into residential drug treatment or are incarcer-
ated. These parents do not want to agree to a finding of unfitness that may later 
impair their case for regaining custody. However, without court-appointed coun-
sel, the parent may find it difficult to regain custody. Thus, this arrangement may 
work best when the parent has a good relationship with the guardian, and the 
guardian is likely to support the child returning home in the future. Parents may 
also prefer to have the care and protection case dismissed if they have other 
children at home and fear DCF’s continued involvement in the case. As with 
parents, dismissal of the care and protection case can have mixed benefits for the 
child, as it can make it more or less difficult for the parent to regain custody, 
depending upon the circumstances.  

While dismissal of the care and protection case has advantages, DCF may not 
agree to this arrangement. In addition, some Juvenile Court judges will not enter 
a guardianship without a stipulation of unfitness. This is inconsistent with the 
plain language of the statute, which permits appointment of a guardian with the 
assent of the parents, or upon a finding of parental unfitness. G.L. c. 190B, § 5-
204. Thus, a finding of parental unfitness is not required if the parents consent to 
the guardianship. This is common practice in the Probate and Family Court. The 
parties to the guardianship in Juvenile Court should be entitled to the same 
rights as if the guardianship had been filed in the Probate and Family Court. 
Custody of Lori, 444 Mass. 316, 321(2005). 

Further, some Juvenile Court judges may believe that they are without authority 
to appoint a guardian if the care and protection case is dismissed, or that the 
guardianship decree does not survive dismissal of the care and protection. How-
ever, the Juvenile Court has jurisdiction to enter a guardianship proceeding 
whenever a proceeding involving the child is pending in that court. G.L. c. 190B, 
§ 5-201. This may be a care and protection, CHINS, delinquency, or youthful 
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offender case. Dismissal of the care and protection case should not impact the 
guardianship decree any more than would dismissal of a CHINS or delinquency 
case. Guardianships are a separate and distinct action from the care and protec-
tion proceeding, even if tried together. Guardianship of Phelan, 76 Mass. App. 
Ct. 742, 749 (2010). Further, the Supreme Judicial Court has stated that where a 
parent nominates a suitable caretaker for his or her child, “the State’s interest to 
justify intervention on behalf of the child is de minimis.” See Freeman v. Chap-
lic, 388 Mass. 398, 407 (1983) (quoting Petition of the Dep’t of Pub. Welfare to 
Dispense with Consent to Adoption, 383 Mass. 573, 581–82 (1981)). 

(d) Filing the Guardianship Petition in the Probate and 
Family Court 

If the Juvenile Court is unwilling to enter the guardianship without a finding of 
parental unfitness and adjudicating the child in need of care and protection, the 
parties may be better served by filing the guardianship petition in the Probate 
and Family Court. Alternatively, the parties may simply prefer that any future 
proceedings to modify or vacate the guardianship take place in the Probate and 
Family Court. In either case, the parties can request dismissal of the care and 
protection case after the guardianship is allowed. See Care and Protection of 
Joselito, 77 Mass. App. Ct. 28,32 (2010) (interlocutory Juvenile Court finding of 
unfitness is vacated and has no evidentiary value when care and protection is 
dismissed after probate court enters modification awarding custody to previ-
ously noncustodial parent). 

The Probate and Family Court is unlikely to hear the guardianship with a care and 
protection petition pending in the Juvenile Court. Thus, the parties will need to 
obtain an order from the Juvenile Court, stating that the care and protection will 
be dismissed once the guardianship is granted in the Probate and Family Court. 

(e) Structured Guardianships 

There are no provisions in Article V of Chapter 190B, the guardianship statute, 
analogous to the “postadoption contact agreement” provisions of the adoption 
statute. G.L. c. 210, § 6C. Nevertheless, parties often settle cases by entering into 
agreements for “postguardianship” contact similar to postadoption contact 
agreements. In some courts, these are called “structured guardianships.” The 
agreements are filed with the guardianship petition and approved by the court 
when the guardianship is allowed. These agreements are particularly important 
to consider in any guardianship that involves an agreement to terminate parental 
rights. See sample agreement for guardianship at Exhibit 15A. 
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At a minimum, structured guardianship agreements should include provisions 
for visitation and other forms of contact. Particularly in cases where the parents 
will no longer have a right to counsel, it is incumbent on the attorney to try to 
settle these issues before leaving the case. Some other issues the parties may 
wish to address in the agreement include sibling contact, whether the guardian 
may move out of state, notice to parents if the child is seriously ill, and what will 
happen if the guardian dies or seeks to resign. See 0, below, about drafting pos-
tadoption agreements for a more detailed discussion of these and other issues. 

Some structured guardianship agreements include clauses that limit the parent’s 
right to later petition for removal of the guardian. The enforceability of these 
clauses is the subject of some dispute, and there are no reported cases as yet on 
point. Thus, parties may also include stipulations of fact that will support the 
continuation of the guardianship if the parent seeks the guardian’s removal. Such 
stipulations could include statements that the parties recognize that the child 
needs a stable home; that the child needs to know where he or she is going to 
grow up; and that even if the parent’s situation improves, it is in the child’s best 
interest not to undermine his or her stability with further litigation about where 
he will live. The child’s attorney or the Department may insist that the parent 
stipulate to facts that support a finding of unfitness, as well as unfitness, as a 
means of protecting the guardianship against future attempts to revoke or termi-
nate the guardianship. 

§ 15.4.4 Settling Cases with Permanent Custody to a 
Noncustodial Parent or other Qualified Person 

In some cases, the parties may agree to give permanent custody to a parent who 
did not have custody of the child prior to the filing of the care and protection 
petition. The parent who initially lost custody may prefer this over the risks as-
sociated with a trial. Prior to July 8, 2008, the Juvenile Court did not have statu-
tory authority to enter a final or permanent custody order to a parent as a dispo-
sitional option. The court was able to give temporary custody to the parent, who 
then needed to file an appropriate action in the Probate and Family Court to ob-
tain permanent custody (i.e., a complaint to establish paternity, a complaint for 
divorce or custody, or a complaint for modification of a prior custody order). 
Once the parent obtained a permanent custody order from the Probate and Fam-
ily Court, the Juvenile Court could dismiss the care and protection case. Often 
this occurred with the agreement of all the parties. See Care and Protection of 
Joselito, 77 Mass. App. Ct. 28, 32 (2010). 

In 2008, the legislature amended G.L. c. 119, enabling the Juvenile Court to 
transfer permanent custody to a previously noncustodial parent, relative, or other 
caretaker after adjudication. G.L. c. 119, § 26(b)(2)(i). Some Juvenile Court 
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judges are requiring the parties to stipulate that both parents are unfit and that 
the child is in need of care and protection before accepting an agreement giving 
custody to the previously noncustodial parent. In advising the client, counsel 
should be aware of local practice. 

Another significant factor that parties must consider is whether the Juvenile 
Court will consider an order granting permanent custody to a parent a final ad-
judication in the care and protection case, or whether the case will remain on the 
court’s docket and parties will have a right to a review and redetermination hear-
ing under G.L. c. 119, § 26(c). Some courts may consider the case concluded 
while other courts may “off-list” the matter, meaning that the case is dormant 
but could be advanced in the future by any party to the case. In Care and Protec-
tion of Thomasina, 75 Mass. App. Ct. 563, 569-74 (2009) (discussed above), the 
Appeals Court held that even after entry of a permanent guardianship order, the 
parents retained residual rights under the care and protection case, including the 
right to a review and redetermination. It is unclear whether this rule also applies in 
cases where the court grants permanent custody to a parent or other individual. 

Assuming the Juvenile Court would allow a subsequent review and redetermina-
tion hearing, counsel representing a mother who is facing a loss of custody must 
consider whether in the future she will have a better chance of regaining custody 
at a review and redetermination hearing in the Juvenile Court or seeking a modi-
fication of custody in the Probate and Family Court under the paternity or di-
vorce statute. Counsel must consider the differing standards and burdens of 
proof in the two proceedings. Counsel must also consider the difference in the 
due-process protections (including the right to counsel) available in the care and 
protection proceeding versus a Probate Court proceeding. Finally, counsel must 
consider the fact that unlike in a care and protection case, the child and DCF will 
not be parties to the Probate and Family Court proceeding. 

Also, it is unclear whether the Juvenile Court will include provisions that ad-
dress visitation and support in its permanent orders, or whether those orders are 
subject to modification or enforcement in future proceedings in the Juvenile 
Court. Counsel should consider whether the client’s interests would better be 
served by obtaining permanent custody in the Probate and Family Court and 
seeking dismissal of the care and protection case (assuming the Probate Court 
will entertain these actions). 

Similarly, if the parties are in agreement that the child should live permanently 
with a relative or another qualified individual (other than a parent), counsel must 
consider the pros and cons of guardianship versus a permanent custody order. 
See Chapter 19, Collateral Family Law Proceedings in the Juvenile Court and 
the Probate and Family Court. 
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§ 15.5 THE SETTLEMENT PROCESS 

§ 15.5.1 Investigation and Preparation 

The importance of investigation and preparation in settlement negotiations can-
not be overstated. As discussed earlier in the chapter, counsel must have a thor-
ough understanding of the strengths and weaknesses of each of the parties’ cases 
before entering settlement negotiations. In addition, it is important for counsel to 
understand as much as possible about the family history, cultural or personal 
values, and dynamics that contribute to the case and the client’s perspective. The 
attorney who knows the rationale or interests behind a client’s stated position 
can be more persuasive in negotiations than one who does not. 

§ 15.5.2 Advising the Client 

Counsel can never predict what will happen with any degree of professional 
certainty. Counsel can and should give his or her client the best assessment pos-
sible before entering into settlement negotiations with the other sides. Counsel 
should plan a presentation for the client to give the client a realistic understand-
ing of what outcome is likely under the circumstances and what risks and bene-
fits accompany different courses of action. Often, the most important discus-
sions are those that occur with the client before ever contacting the other attor-
neys. 

Where appropriate, attorneys must make settlement a priority and plan ample 
time for discussions with the client during the process. Counsel must continually 
give the client information, choices, and control. There is nothing unusual about 
the attorney’s role in settlement. He or she exercises an attorney’s traditional 
role as confidential counselor and legal advisor throughout the litigation. In-
forming the client of the strengths and weaknesses of his or her position, identi-
fying alternatives, and counseling about likely outcomes of various dispositional 
routes, all help the client make informed settlement choices. 

Counsel must spend time explaining the legal implications of each dispositional 
option, including permanent commitment to DCF, guardianship or custody to a 
third person or other parent, and adoption. The risks of agreements failing must 
be discussed with the client. Counsel must also explain the open adoption stat-
ute, its enforcement provisions, as well as its limitations. G.L. c. 210, §§ 6C, 6D. 
See § 15.5.1, below. During negotiations counsel should discuss unplanned, but 
possible eventualities. What will happen if the child’s placement disrupts before 
the adoption is finalized? Will DCF agree to go back to court to litigate the 
child’s plan? Can the agreement be held in escrow until the adoption is imminent? 

15–20 2nd Supplement 2012 



SETTLEMENT § 15.5 

Detailed agreements covering contingencies will be eventually written up in 
settlement documents. 

As with an adult client, counsel for the child must advise the client about the 
risks and benefits of various settlement options and elicit the child’s position 
regarding possible settlement. See CAFL Perf. Stds. 1.5 and 1.6; see also Chap-
ter 23, Special Considerations in Representing Children. Depending upon the 
child’s age and ability, counsel may provide more or less information to the child 
about the details and progress of settlement negotiations. In addition, child’s coun-
sel must explain to his or her client that after the age of twelve, the child has the 
right to consent to his or her own adoption. See G.L. c. 210, § 2. Similarly, counsel 
must advise a child client who is fourteen or older that the court is required to 
appoint a person nominated by the minor to be the child’s guardian, unless the 
court finds the appointment contrary to his or her best interests. G.L. c. 190B, 
§ 5-207. 

Whether representing a child or a parent, counsel must periodically consult with 
the client to make sure his or her position has not changed. Children in particular 
may change their position during the course of the proceeding. Often the stabil-
ity or instability of their placement is a huge factor in whether they want to re-
turn home. The quality of their treatment and foster care experience certainly 
will shape their goals. In addition, as children get older, their ability to understand 
the case and make reasoned decisions matures. Counsel must check-in periodi-
cally with the client during settlement discussions and, of course, before finaliz-
ing any stipulations or agreements. The client’s position may also change after 
trial. Appellate attorneys, especially, should check with their clients to determine 
whether their position has changed since the trial. 

§ 15.5.3 Negotiations 

Negotiation is an acquired skill. Courses, articles, and books about negotiation 
abound. A good starting point is the classic book, Getting to Yes: Negotiating 
Agreement Without Giving In, Roger Fisher, et al. (Penguin Books 1981). Nego-
tiation techniques vary. Some attorneys may prefer “shuttle diplomacy.” This 
process begins when one lawyer offers a plan to the other sides. Sometimes, 
offers are made in writing. Usually, though, it is done orally, over the telephone, 
in the court house, or at a meeting of counsel. The attorney presents a brief ra-
tionale for the settlement, including risks that the other side faces. If the oppo-
nent thinks he or she has something to lose, counsel is more likely to get a rea-
sonable settlement. Opposing counsel may present a counteroffer. The attorney 
keeps the client fully informed of all negotiation developments, discussing 
counteroffers with the clients. Some attorneys find that joint meetings move 
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the settlement process along. Other attorneys may use a combination of shuttle 
diplomacy and in-person meetings of interested parties. 

In the early stages of negotiations, the parties may have widely different starting 
points. Nevertheless, persistence, patience, and sometimes a break in negotiations 
can often lead to eventual successful settlements. 

The process of receiving and reacting to counter offers continues until the par-
ties agree to terms. 

During negotiations, lawyers can pose questions to the other side. Lawyers may 
seek answers to their clients’ concerns. “What if” questions are common during 
the back and forth of negotiation. In cases where the parties are negotiating an 
open adoption agreement, common questions include “what if the adoptive par-
ents move out of state?” and “what if the preadoptive parents change their mind 
about adoption?” Settlement talks give parents the opportunity to discover more 
about the foster family and about how the child has done in their care. It may be 
very important to the parent to know that a child has a younger foster sibling he 
or she adores or that a child is succeeding in school. Information about family 
history can flow to prospective guardians or adoptive parents as well. They may 
learn information about the child or the family that DCF may not have told them 
or may not have known.  

The importance of child’s counsel’s role in negotiations cannot be understated. 
Child’s counsel is in a unique position to speak with all the parties and their re-
spective attorneys, and to speak from the perspective of the child. While the 
parents’ attorneys will generally have no contact with the preadoptive parents, 
child counsel should be visiting his or her client in the preadoptive home and in 
most cases will have a cordial relationship with the preadoptive parents. Thus, 
child’s counsel can be an important bridge for negotiation between the parties. 
Child’s counsel will also have a well-developed sense of the child’s desires and 
needs. By speaking for the child, counsel can help to focus all the other parties 
on the individual child’s desires, needs, and best interest. Often preadoptive par-
ents and the Department can be persuaded to accept certain provisions that the 
child wants, when they would not agree to the same provisions if requested by 
the parent. The same is true for the birth parents. They may agree to terms at the 
child’s request, while they would never accept such terms if presented by the 
Department. The key is to steer the conversation away from blame and shame 
and toward a mutual understanding of what the child wants and needs. 
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§ 15.5.4 Communication with Third Parties 

When negotiating an open adoption or guardianship, child’s counsel may find it 
advantageous to talk to the foster or preadoptive parent about settlement offers. 
If the prospective guardian or preadoptive parent is a relative or otherwise known 
to the parents, parent’s counsel may also have an opportunity to discuss settle-
ment terms with them. Communicating with third party caregivers raises a num-
ber of ethical issues. First, counsel must take care not to provide confidential 
information to the caregiver. Counsel may not share any confidential informa-
tion about the case without the client’s consent. See Mass. R. Prof. C. 1.6. In addi-
tion, all case records and reports are confidential. See Juv. Ct. Standing Order 1-
84; 110 C.M.R. § 12.00–12.17. The child’s caretaker is not a party to the action. 
These restrictions limit what counsel can tell the caregiver while discussing set-
tlement. 

In addition, counsel must abide by the attorney ethical rules governing commu-
nications with third parties. Different ethical rules apply to third parties who are 
represented by counsel and those who are not. See Mass. R. Prof. C. 4.2 and 4.3. 
Although these ethical issues may come up at other stages of the case, they are 
more prevalent during settlement negotiations because the prospective guardian 
or adoptive parent must also consent to the agreement. 

Although rare, if the third party caregivers have an attorney, counsel for the par-
ents and children cannot speak with them about the case without the consent of 
the caregivers’ attorney. Mass. R. Prof. C. 4.2. If the caregivers do not have 
counsel, the attorney for the parent or child must make sure the caregivers un-
derstand that counsel is not disinterested. Mass. R. Prof. C. 4.3(a). Further, par-
ent’s or child’s counsel cannot give legal advice to the caregivers “if the interests 
of such person are or have a reasonable possibility of being in conflict with the 
interests of the client.” Mass. R. Prof. C. 4.3(b). 

§ 15.5.5 Drafting an Agreement 

As with many contracts, “the devil is in the details.” After terms are agreed to, 
counsel’s job is to draft detailed settlement documents. Documents may include 
stipulations, agreements for judgment, posttermination contact agreements, pos-
tadoption contact agreements, and/or written consents to guardianships. Any 
lawyer may draft the agreement. Counsel’s review of drafts can be difficult and 
can involve many rounds of revisions. The documents must be complete, cor-
rectly reflect the client’s settlement position, and comport with applicable law. 
After the client reviews the documents and signs the ones that call for his or her 
signature, the documents are filed with the court. The case will then be marked 
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for hearing for the court to approve the settlement and enter appropriate findings 
and orders. 

§ 15.5.6 Settlement Agreements Under the Indian Child 
Welfare Act 

Special rules apply to agreements if the child who is the subject of the litigation 
is an “Indian Child,” as defined by the Indian Child Welfare Act (ICWA). See 25 
U.S.C. §§ 1901–1963. See also Appendix A, Massachusetts Child Welfare Pro-
ceedings Under the Indian Child Welfare Act. The parents’ voluntary consent to 
their child’s continued placement in foster care and/or to a judgment terminating 
parental rights must be in writing and be recorded before the judge. 25 U.S.C. 
§ 1913(a). The judge must certify that the terms and consequences were fully 
explained to and fully understood by the parents. 25 U.S.C. § 1913(a). The judge 
must also certify that the parents either fully understood the explanation in Eng-
lish or that the explanation was interpreted into a language that the parents un-
derstand. 25 U.S.C. § 1913(a). If these requirements are not met, the child, parents, 
or the tribe may file a petition to invalidate the agreement. 25 U.S.C. § 1914. 

Further, a parent may withdraw his or her consent to the child’s placement in 
foster care at any time “and, upon such withdrawal, the child shall be returned to 
the parent. . . .” 25 U.S.C. § 1913(b). This would include an agreement adjudi-
cating the child in need of care and protection and continuing the child in DSS 
custody. 25 U.S.C. § 1903(1)(i). The parent’s right to withdraw his or her con-
sent also applies to an agreement to place the child with a legal guardian. See 25 
U.S.C. § 1903(1)(i). In addition a parent’s voluntary consent to terminate paren-
tal rights or to an adoption “may be withdrawn for any reason at any time prior 
to the entry of a final decree of termination or adoption, as the case may be, and 
the child shall be returned to the parent.” 25 U.S.C. § 1913(c). 

Counsel should be aware of two other provisions concerning adoptions. First, if 
the parent’s consent to the child’s adoption was obtained through fraud or du-
ress, and the adoption has been final for less than two years, the parent may 
withdraw his or her consent and petition the court to vacate the adoption decree. 
25 U.S.C. § 1913(d). Second, if an adoption is vacated or the adoptive parents’ 
rights are terminated, the birth parent may petition for a return of custody. 25 
U.S.C. § 1916(a). In that event, the court must return custody to the parent, un-
less doing so would result in serious emotional or physical damage to the child. 
25 U.S.C. § 1916(a); see also 25 U.S.C. §§ 1912(e), (f). 
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§ 15.5.7 Agreements Involving Teen Parents or Parents 
of Questionable Competence 

Minor parents may sign surrenders or otherwise consent to the adoption of their 
children. See Adoption of Thomas, 408 Mass. 446, 449 (1990). The court may 
inquire into the circumstances of the signing of the surrender to ensure that it 
was made “voluntarily and on the basis of a full understanding of the facts nec-
essary to the consent.” Adoption of Thomas, 408 Mass. at 450 (citation omitted). 
The court is not required to do so. But, if it does make inquiry, it has inherent 
authority to appoint a guardian ad litem to protect the interests of the minor par-
ent who signed the surrender. Adoption of Thomas, 408 Mass. at 452. Although 
there is no case law on the issue, presumably the court could follow the same 
approach if it had concerns about the ability of an adult client to give consent 
voluntarily and with a full understanding of the terms of the agreement. 

If parent’s counsel has any questions about the voluntariness of a parent’s sur-
render or the parent’s ability to understand its ramifications, he or she can hire 
an expert to evaluate the client and advise counsel. Parent’s counsel also may 
consider requesting appointment of a guardian ad litem/next friend to assist coun-
sel in communicating with the client about the agreement. However, there is no 
statute or case giving a guardian ad litem the extraordinary authority to relinquish 
parental rights on behalf of an incompetent parent. 

It is not clear how parent’s counsel should proceed if the proposed agreement is 
clearly in the parent client’s best interests, but counsel believes the parent is not 
competent to knowingly and voluntarily consent to the agreement. In a 2006 
case, the Supreme Judicial Court held that in a commitment proceeding under 
the sexually dangerous person statute, counsel for an incompetent client could 
exercise procedural rights granted to defendants by the statute, including waiv-
ing the client’s right to a jury trial in favor of a bench trial. Commonwealth v. 
Nieves, 446 Mass. 583, 591–92 (2006). The Supreme Judicial Court noted that 
“[w]hen a client is suffering from a mental disability and ‘has no guardian or 
legal representative, the lawyer often must act as de facto guardian.’” Common-
wealth v. Nieves, 446 Mass. at 592 (quoting Mass. R. Prof. C. 1.14, comment 
[2]). However, waiving the right to a jury is not the same as waiving the right to 
trial altogether. Parent’s counsel may wish to seek advice from the Board of Bar 
Overseers if faced with that situation. 

Child’s counsel should also be concerned if the parent is of questionable compe-
tence, as the parent could later seek to vacate the judgment. Child’s counsel may 
want to request that the court appoint a guardian ad litem to conduct a compe-
tency evaluation of the parent. If the parent is found to be incompetent, child’s 
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counsel may instead wish to proceed with a trial on the termination petition and 
request an order for postadoption contact. See Chapter 14, The Adjudication and 
Disposition of Care and Protection and Termination of Parental Rights Proceed-
ings, for a discussion about posttermination and postadoption contact orders. 
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§ 15.6 NEGOTIATING AND DRAFTING THE 
DOCUMENTS ASSOCIATED WITH 
POSTTERMINATION AND POSTADOPTION 
CONTACT SETTLEMENTS 

Once counsel has fully investigated the facts of the case, and provided the client 
with a candid assessment of the case, the client may instruct counsel to pursue 
settlement options. This critical stage of the proceedings should be initiated early 
enough to allow counsel to prepare for trial if the negotiations are not successful. 
Counsel should not put trial preparations on hold pending negotiations. 

Negotiations in these cases are often notoriously one sided, emotionally laden, 
and extraordinarily frustrating. Care must be taken to ensure that the rights the 
client seeks are not undermined by vague language or clauses that give one party 
unlimited discretion to unilaterally modify the terms of the agreement.  

It is critical that counsel understand which issues really matter to the individual 
client, so that the ultimate agreement addresses these issues. Sample documents 
provide a good starting place, but counsel must individualize each settlement 
document as needed to address the issues that are specific to each case. Sample 
documents are found on the CD with this book. Each DCF attorney has their 
own version of boilerplate settlement documents. The language and format of 
these documents vary from office to office and even from attorney to attorney. 

Counsel must understand the import of alternative clauses. Some clauses are 
designed to make the agreement more palatable to one of the parties. Statements 
of intent often fall into this category. In these clauses, birth parents can explain 
that they love their children and are entering this agreement to give their chil-
dren a better life, stability, or to respect the child’s wish to be adopted. These 
clauses, which have limited legal significance, can be extremely important to the 
client. Other clauses are designed to provide flexibility to modify the agreement 
as the child grows up and the child’s needs change. Caution is needed here to 
ensure that the clauses that provide for flexibility do not undermine the parent’s 
and children’s ability to enforce the contact provisions in the agreement. 

An adept negotiator will become acquainted with the styles and demands of the 
attorneys and the DCF area offices with which counsel will be negotiating. 
Some DCF attorneys are more comfortable with their own format and language 
—and it may be easier to come to an agreement by using the DCF language with 
changes necessary to protect your client. However, when the situation demands 
a complete rewrite of opposing counsel’s boilerplate agreement, counsel may be 
more successful by drafting the initial documents and agreeing to modifications 
if necessary to get to agreement. 
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§ 15.6.1 The Massachusetts Statutory Scheme 

The adoption statute provides for recognition and enforcement of two different 
types of agreements: agreements for posttermination contact and agreements for 
postadoption contact. G.L. c. 210, §§ 3(d), 6C, and 6D. A posttermination con-
tact agreement is an agreement between a birth parent, the child, and the peti-
tioner—usually DCF. G.L. c. 210, § 3(d). It is in effect from the time the termi-
nation of a parental rights decree is entered until an adoption is finalized. 
G.L. c. 210, § 3(d). A postadoption contact agreement is entered into by the par-
ents, the child, and the identified adoptive parents. It becomes effective upon 
finalization of the adoption. See G.L. c. 210, § 6C. In addition, the parties may 
enter into agreements for postadoption contact among siblings. 

The adoption statute creates significant risks for birth parents and children wish-
ing to settle a case with postadoption contact. Among the more serious risks are 
the following: 

• A postadoption contact agreement must be approved by two judg-
es, the judge hearing the termination case, and later by the judge 
issuing the adoption decree. It is possible that the judge issuing 
the adoption decree will allow the adoption petition, but will not 
approve the agreement, thus rendering it unenforceable. 

• The child’s placement may fail after the termination decree has 
entered but before the adoption is finalized, making the agreement 
unenforceable. The termination decree is final “[n]otwithstanding 
the existence of any agreement for posttermination or postadop-
tion contact[.]” G.L. c. 210, § 3(d). 

• The statute provides that the adoption is final and will not be set 
aside even for a willful breach of the agreement. G.L. c. 210, 
§ 6C(a). The only remedy for breach of an agreement is an order 
of specific performance. G.L. c. 210, § 6D. The parent has no 
right to counsel in an enforcement proceeding. G.L. c. 210, § 6D. 

• The statute permits the court in certain circumstances to modify 
the postadoption contact agreement to reduce or terminate contact 
between the child and the birth parents any time after the adop-
tion. G.L. c. 210, § 6D. Under no circumstances may the court or-
der an increase in contact. G.L. c. 210, § 6D. 

• The parent continues to have the obligation to pay child support 
after termination—until the child is adopted. Adoption of Mar-
lene, 443 Mass. 494, 501 (2005).  
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Counsel must fully discuss these risks with his or her client. Careful drafting of 
agreements can address some of these risks by spelling out clearly what should 
happen if any of the events described above occur (and assuming all the parties 
agree to counsel’s terms). However, even with careful drafting, there is no way 
to guarantee that the birth parent and child will retain the right to contact that is 
contemplated in the postadoption contact agreement.  

Further, negotiating for posttermination and postadoption contact is even more 
risky in so-called “recruitment cases” where no adoptive placement has been 
found yet for the child. Typically, in such cases, DCF will agree to look for an 
adoptive family that is willing to enter into a postadoption contact agreement 
with the birth parents. However, DCF may make only minimal efforts, and then 
when those minimal efforts are unsuccessful, will ask the court for relief from the 
agreement. Because the termination decree is final irrespective of any agreements 
between the parties, the parent or child cannot ask the court to set aside the ter-
mination decree if DCF breaches the agreement. G.L. c. 210, § 3(d). 

§ 15.6.2 The Approval Process 

As discussed above, there is a two-step approval process for postadoption con-
tact agreements. In the first step, the postadoption contact agreement is reviewed 
and approved by the judge hearing the termination case. G.L. c. 210, § 6C. This 
judge will also review and approve the stipulation for judgment and enter the 
termination decree pursuant to G.L. c. 210, § 3, or accept the surrender of parental 
rights form pursuant to G.L. c. 210, § 2.  

After rights are terminated or surrendered, the Department may submit an appli-
cation for an adoption subsidy. Once approved, the Department completes an 
adoption report, and drafts the pleadings for the adoption petition. If the adop-
tive family lives outside of Massachusetts, the Department must submit a re-
quest for an interstate adoption home study. See Chapter 20, Permanency Plan-
ning, for a discussion about adoption subsidies and about the requirements of the 
Interstate Compact. 

The posttermination, preadoption phase typically lasts several months, and can 
last much longer if an interstate home study is required. If an adoptive family 
has not yet been identified, this phase may endure for a year or more while the 
Department looks for an adoptive family. If no adoptive family is found, this 
phase will continue until the child reaches adulthood at age eighteen. During this 
phase, the Department retains custody of the child and the postadoption agreement 
is not yet in force. The birth parent and children have no right to contact in this 
period unless the parties have entered into a posttermination contact agreement 
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or the court orders such contact, after finding contact is in the child’s best interest. 
Adoption of Helen, 429 Mass. 856, 863 (1999). 

After the Department files the adoption petition, the court sets a hearing date for 
the adoption. As the parents’ rights have already been terminated, birth parents 
do not receive notice of the hearing date, and are not parties to the adoption pro-
ceedings. Child’s counsel should be given notice of all proceedings, but the 
practice varies. The adoption hearing is a pro forma hearing; no evidence is tak-
en and no arguments are heard. In many courts, it is a festive occasion attended 
by the DCF attorney and social worker, child’s counsel, the adoptive parents and 
the children, and close friends or relatives. 

In the second step of the approval process, the judge hearing the adoption peti-
tion is required to review and approve the postadoption contact agreement. 
G.L. c. 210, § 6C. The judge must make findings that the agreement is in the 
child’s best interest, contains terms that are fair and reasonable, and was entered 
into knowingly and voluntarily. G.L. c. 210, § 6C. The affidavits of the parties 
provide a sufficient basis for a finding that the agreement was entered know-
ingly and voluntarily. G.L. c. 210, § 6C.  

The adoption proceeding is viewed as an entirely separate proceeding. In most 
cases, the adoption will happen several months after termination of parental 
rights. There is a possibility that the child’s preadoptive placement will “dis-
rupt,” and the preadoptive parents will no longer adopt the child during this 
phase. There is also a possibility that the judge hearing the adoption petition 
may reject the postadoption contact agreement, finding it is no longer in the 
child’s best interest. Adoption of Vito, 431 Mass. 550, 558 n.15 (2000) (citing 
G.L. c. 210, § 6C); Adoption of a Minor, 362 Mass. 842, 845-46 (1973) (agree-
ment made before adoption on postadoption visitation that ran counter to re-
quirements of “welfare of the child” would be unenforceable). Every client who 
agrees to the termination of parental rights must be advised that there is a risk 
that the placement may disrupt and a risk that the postadoption contact agree-
ment will be rejected at a later date by the adoption judge. In either event the 
open-adoption agreement is unenforceable, and parental rights are nonetheless 
terminated. Settlement documents can be drafted in such a way to minimize this 
risk, but at this time, there is no way to completely eliminate the risk.  

Practice Note 
Child’s counsel must review the docket to ensure that the judge ap-
proving the adoption has made the necessary findings. Child’s coun-
sel must also review the adoption decree to ensure that it includes 
language incorporating the postadoption contact agreement. The cur-
rent Juvenile Court decree format does not include language of incor-
poration, despite the statutory requirement found in G.L. c. 210, § 6C. 
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§ 15.6.3 The Essential Settlement Documents 

There are at least five, and sometimes as many as seven, separate documents 
that must be negotiated, drafted, and executed in order to successfully resolve a 
care and protection proceeding with posttermination contact. With the exception 
of the surrender of parental rights form, these documents all require judicial ap-
proval. These documents include: 

• the stipulation for judgment or the surrender of parental rights 
form;  

• the posttermination (preadoption) contact agreement;  

• the postadoption contact agreement;  

• the affidavits of the preadoptive parents and the birth parents;  

• the proposed decree;  

• a sibling visitation agreement (if sibling visitation is not addressed 
in the postadoption contact agreement); and 

• a proposed judicial certification under the Indian Child Welfare 
Act, if applicable, pursuant to 25 U.S.C. § 1913(a) (see Section 
§ 15.5.6). 

§ 15.6.4 Surrender of Parental Rights Statutory Form 

Under the Massachusetts statutory scheme, a child cannot be adopted until his or 
her legal parents have “surrendered” the child pursuant to G.L. c. 210, § 2, or the 
legal parents’ rights to consent have been terminated pursuant to G.L. c. 210, § 3. 
Many DCF attorneys and some judges prefer parents to execute a surrender of 
parental rights form, rather than entering a stipulation for judgment in the care 
and protection/termination of parental rights proceeding. There are important 
differences between the surrender and the stipulation. The stipulation for judg-
ment format permits the parties to express intentions, address concerns, and de-
lineate contingencies if the adoption agreement is not approved or the adoption 
falls through. The surrender format is inflexible, as the language and format is 
strictly imposed by statute. Therefore, in most cases, a stipulation for judgment 
is better able to effectuate the parties’ intentions.  

Though some DCF attorneys and some judges may strongly pressure the parents 
to execute a surrender form, there is no legal basis for this demand. The Appeals 
Court has held that a stipulation for judgment is sufficient to dispense with 
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parental rights to notice and consent, without a surrender of parental rights form. 
Adoption of John, 53 Mass. App. Ct. 431, 438 (2001). 

(a) Issues to Consider When Employing Surrender of 
Parental Rights Forms 

Attorneys must be aware of the risks and uncertainties that arise when using a 
surrender of parental rights in lieu of a stipulation for judgment.  

• According to the statute, the surrender must be “unconditional.” It 
would appear then that parents cannot condition their surrender 
on the postadoption contact agreement they have negotiated. 

• According to the statute, a surrender must be “final and irrevoca-
ble” as of the day it is executed. If the proposed adoption falls 
through, the parents essentially have no recourse. (Parents may at-
tempt to bring an action to vacate the surrender citing the judge’s 
inherent authority to act in the child’s best interest. Adoption of 
Mariano, 77 Mass. App. Ct. 656 (2010)). 

• The surrender’s format and language are dictated by statute. No 
flexibility is permitted and no additional clauses may be added.  

• A surrender does not terminate the obligation to pay child sup-
port. Adoption of Marlene, 443 Mass. 494, 501 (2005). The De-
partment, the Department of Revenue (DOR), or a guardian may 
seek child support from the parent at any time until the child is 
adopted. (At present, though permitted, DCF and DOR usually do 
not seek child support from birth parents who have surrendered to 
DCF. This practice could change and may vary in different regions 
within the Commonwealth.) 

A parent does not stipulate to parental unfitness when signing a surrender of 
parental rights form. Adoption of John, 53 Mass. App. Ct. 431, 433-34 (2001). 
General Laws c. 210, § 2 “contemplates a consensual relinquishment of a child 
for adoption, irrespective of parental fitness. By contrast, c. 210, § 3, dispenses 
with the need for consent on a finding, based on a consideration of parental fit-
ness and ability, that placement would be in the child's best interests.” Adoption 
of John, 53 Mass. App. Ct. at 433-34. Thus, when a parent signs a surrender, it is 
not necessary or appropriate for the court to enter a decree terminating parental 
rights. The surrender takes effect immediately upon signing without the need of 
the court’s approval. G.L. c. 210, § 2. If a surrender is executed, parent’s counsel 
should object to the court entering a decree terminating parental rights under 
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G.L. c. 210, § 3. This is particularly important if the decree includes language 
finding the parent unfit, or if the decree fails to specifically state that the parents 
voluntarily agreed to entry of the decree.   

Even though the judge need not enter a termination decree, the Department or 
child’s counsel (if the child supports the adoptive plan) may request that the 
judge conduct a colloquy to establish on the record that the surrender is volun-
tary and knowing, that the parent was not under the influence of drugs or alco-
hol, that the parent has consulted with counsel and has no concerns about his or 
her representation, and that the parent knew that he or she had a right to a trial 
and that the parent is waiving this right to trial.  

(b) The Surrender Format  

General Laws c. 210, § 2 dictates the specific language and format for a valid 
surrender of parental rights form. The surrender must be notarized and signed by 
two witnesses, at least one of whom is chosen by the parent.  

Practice Note 
To avoid any potential conflicts in the future, it is a better practice not 
to act as the notary for your client’s signature on surrender forms. 

§ 15.6.5 Stipulations for Judgment Terminating  
Parental Rights 

Unlike surrenders, stipulations for judgment terminating parental rights need not 
be unconditional. The stipulation can delineate what will happen if the postadop-
tion contact agreement is not accepted by the adoption judge, or if the adoptive 
placement fails. Stipulations can also be used to waive trial on the issue of pa-
rental unfitness, but preserve the right to trial on the issue of the appropriate 
permanent plan for the child.  

Stipulations need not contain language acknowledging unfitness. Rather, the 
stipulations state that the parent is withdrawing the parent’s objection to a decree 
entering terminating parental rights, and waiving the parent’s rights to trial and 
appeal. Nonetheless, the judge must make findings that the decree is in the 
child's best interest; and there must be a factual basis in the record to support a 
finding that the parent’s “ability, capacity, fitness and readiness . . . to assume 
parental responsibility” is lacking. Adoption of John, 53 Mass. App. Ct. 431, 438 
(2001). The court’s decree typically states that the parent is voluntarily acknowl-
edging that he or she lacks the ability, capacity, and readiness to assume parental 
responsibility for the child.  
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(a) Content of Stipulations for Judgment 

The parties to the stipulation for judgment are the Department, the child, and the 
parent. As this stipulation is filed in the care and protection proceeding, and not 
the adoption proceeding, the preadoptive parents are not parties to the agreement.  

The stipulation will have five critical provisions: 

• a waiver of rights to trial and appeal and a withdrawal of objec-
tion to the entry of a termination decree; 

• a statement that the parent is voluntarily assenting to entry of the 
decree, and that DCF is not excused from exercising reasonable 
efforts for reunification with children not covered by the decree; 

• language incorporating the posttermination contact agreement and 
the postadoption contact agreement; 

• a description of the agreed upon process to be followed if the pos-
tadoption contact agreement is not approved by the judge hearing 
the adoption petition; and 

• a description of the agreed upon process to be followed if the 
adoptive placement fails prior to adoption. 

(b) Birth Parent’s Voluntary Consent 

The stipulation must have language indicating that the parent is voluntarily 
agreeing to the entry of the decree. If a court involuntarily terminates a parent’s 
rights to one of the parent’s children, the parent loses the right to reunification 
services for any other children in the future. G.L. c. 119, § 29C. This provision 
derives from the federal Adoption and Safe Families Act (ASFA). 42 U.S.C. 
§ 671(a)(15)(D). Other states have enacted the same provision and may refuse to 
provide reunification services based on a prior Massachusetts termination judg-
ment. If counsel’s client moves to another state, it may become critical to have 
clear documentation demonstrating that parental rights were voluntarily terminated. 

Practice Note 
The “voluntary” clause is particularly important for a teen parent who 
acknowledges that he or she is not yet ready to parent and therefore 
agrees to termination of parental rights. If the teen parent has more 
children later in life and the state child welfare agency becomes in-
volved, the state will have the obligation to make reasonable efforts 
to keep these children in his or her custody, and to reunify them if 
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removed from his or her care only if his or her parental rights to the 
first child were “voluntarily” terminated.  

(c) Incorporation of Postadoption Contact Agreements into 
Termination and Adoption Decrees. 

Postadoption contact agreements are enforceable only if incorporated, but not 
merged, into the adoption decree. G.L. c. 210, § 6C(d). As parents are not parties 
to the adoption decree, and have no counsel present at the adoption proceeding, 
the stipulation for judgment must spell out the Department’s obligation to re-
quest incorporation of the postadoption contact agreement into the adoption de-
cree. Counsel should be alert to boilerplate language that places this obligation 
to seek incorporation solely on the adoptive parents. The Department typically 
drafts all the pleadings in the adoption proceeding. The Department, child’s 
counsel, and the adoptive parents should each be required to request incorporation 
at the adoption hearing. 

Parents’ counsel should also insist that the postadoption contact agreement be 
incorporated but not merged into the termination decree as well as the adoption 
decree. Incorporating the postadoption contact agreement into the termination 
judgment makes it a part of the termination judgment and ensures that the adop-
tion court will have notice of the agreement.  

Practice Note 
At the time of this writing (March 2012), the Juvenile Court’s adop-
tion decrees typically do not contain the mandatory incorporation 
language. Parent’s counsel can submit proposed adoption decrees 
and should request a copy of the redacted decree be sent to them. 
Counsel can file a Rule 60(a) Motion to correct a clerical error if the 
necessary incorporation language is not in the final decree. 

The open adoption agreement must be incorporated, but not merged, into the 
judgment so that it survives as an independent agreement. However, this does 
not prohibit later modification. As a general rule, agreements which do not 
merge with a judgment, but survive as an independent contract, cannot be modi-
fied by a court. See, e.g., Thibbitts v. Crowley, 405 Mass. 222, 227 (1989). Gen-
eral Laws c. 210, § 6D creates an exception to this general rule: the court can 
modify postadoption contact agreements by decreasing the contact between a 
birth parent and a child if the court finds that there has been “a material and sub-
stantial change in circumstances and the modification is necessary in the best 
interests of the child.” No matter how compelling the facts and even in circum-
stances where more contact is necessary to advance the best interest of the child, 
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the statute does not permit the court to increase contact between the child and a 
birth parent beyond what is provided in the postadoption contact agreement.  

Practice Note 
Before clients execute postadoption contact agreements, clients 
must be informed that the agreements may be modified by the court. 
Clients must also be informed that the court will never order the 
adoptive parents to provide more contact than the contact specified 
in the agreement. Counsel must also advise their clients that if 
someone breaches the terms of the agreement, the only remedy the 
court can provide is an order for parties to comply with the agree-
ment. The statute specifically excludes any other remedy, including 
an action for monetary damages.  

(d) Incorporation and Merger of Posttermination, 
Preadoption Contact Agreements 

Posttermination, preadoption contact agreements should also be incorporated 
into the termination decree. Once an agreement is incorporated into a judgment, 
the agreement has the force and effect of a judgment of the court. In appropriate 
circumstances, DCF’s failure to abide by the terms of the agreement could be 
actionable as contempt. 

Posttermination agreements are typically merged into the termination decree and 
do not survive as an independent contract. This gives the court continuing juris-
diction to modify its judgment and to adjust the posttermination, preadoption 
contact between birth parents and children, upon evidence of a material change 
in the circumstances affecting the best interest of the child. This becomes par-
ticularly important if the adoptive placement falls through and the child has no 
visiting resource. In these circumstances, if the child wants contact with his or 
her birth family, it may be appropriate to seek increased posttermination contact. 
While the parent has no standing in the care and protection proceeding after the 
termination judgment is entered, the parent may have standing to seek review of 
the contact provided under the posttermination contact agreement. The child, of 
course, continues to have standing to seek modification until the day he or she is 
adopted. 

Practice Note 
Clients must be advised that the court can modify the terms of these 
posttermination contact agreements. However, unlike postadoption 
contact agreements, where the court can never increase contact be-
tween birth parents and children; in posttermination, preadoption con-
tact agreements, the court can both increase or decrease contact 
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between birth parents and the children if there is a material change 
in the circumstances and modification is necessary to meet the best 
interest of the children. 

(e) Process if Agreement is Rejected by Adoption Judge 

As noted above, several months after termination of parental rights, the judge 
hearing the adoption petition will review the postadoption contact agreement. If 
the adoption judge finds that the agreement is no longer in the child’s best inter-
est, he or she may reject the agreement. The stipulation for judgment and the 
postadoption contact agreement each should have clauses that delineate a process 
to address this contingency. The following clause is one example: 

If the judge hearing the adoption petition does not 
approve this Open Adoption Agreement, the Depart-
ment agrees to request a stay of the adoption proceed-
ings. The Department will attempt to notify the 
mother at an address provided by the mother, and the 
mother’s former counsel. The Department will notify 
counsel for the child. The parties agree to attempt to 
resolve the Court’s concerns in a mutually satisfac-
tory manner. The parties may use mediation if avail-
able at no cost to the mother and child. In the event 
that a mutually satisfactory agreement is not ap-
proved by the Court hearing the Adoption Petition, it 
is understood that the matter will be brought before 
the Court that issued the termination decree for a re-
view of the agreement. The parties have a right to re-
quest an interdepartmental judicial assignment so that 
one judge may be assigned to hear the entire matter. 

(f) Process if Adoptive Placement Fails. 

The stipulation for judgment should have a provision addressing what will hap-
pen if the adoptive placement fails after the birth parents’ rights have been ter-
minated. As noted above, there is always a period of time between termination 
of the birth parents’ rights and adoption of the child. This period can last any-
where from one month to several years. In the intervening period, there are several 
reasons the adoption may not be finalized:  

• the other parent’s rights may not be terminated making adoption 
impossible;  
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• the adoptive parent may become ill and incapacitated or die;  

• the adoptive parents may decide they no longer wish to adopt;  

• the child may “disrupt” (i.e., he or she may demonstrate his or her 
unwillingness or inability to stay in the home and be adopted by 
acting out or asking to be moved);  

• a child over the age of twelve may refuse to consent to the adoption 
as required by G.L. c. 210, § 2;  

• DCF may determine that the adoptive family is not suitable (as 
might happen if a Section 51B report substantiates abuse or neglect 
by the adoptive parents); or  

• if the adoptive family lives out of state, the interstate adoption 
home study may not be approved.  

Whatever the reason, if the adoption fails to occur, any rights secured under a 
postadoption contact agreement will never take effect. Unfortunately, it is not 
uncommon for the adoptive placement to fail before the adoption is finalized. 
Thus, a competent attorney must address this risk with his or her client in nego-
tiations, and finally in the stipulation for judgment. This can be a very difficult 
issue to negotiate. The Department and the court want to ensure that nothing will 
undermine the finality of the termination judgment or surrender.  

The client’s interest will vary according to the facts of each particular case. In 
some cases, the child has formed a bond with the adoptive parent, and may have 
even asked to be adopted. Even when the parent has made progress on address-
ing the issues that led to the child being placed in care, the parent may agree to 
termination of parental rights, because the parent wants to respect the child’s 
wishes and the parent believes that this adoptive family offers the child more 
than the parent can offer. In other cases the child is going to be adopted by a 
relative of the parent, and the parent accepts this disposition because of his or 
her relationship with the relative.  

In either of these fact situations, where the identity of the adoptive placement is 
central to the parent or child’s decision agreeing to termination of parental 
rights, counsel must attempt to preserve some rights for the client if the adoption 
falls through. This is easier for the child. The child will continue to have stand-
ing and can request a review and redetermination. See G.L. c. 119, § 26. The 
parent, however, no longer has standing to seek review and redetermination, and 
unless otherwise agreed in the stipulation for judgment, the parent has no right 
to notice that the placement has fallen through. 
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In other cases, the Department may have a very strong case for termination, the 
parent may not wish to endure a trial on the merits, and the parent may want to 
secure some postadoption rights, irrespective of who the adoptive parents are. In 
these circumstances, when the identity of the adoptive parents is not central to 
the agreement, it may be possible to negotiate an agreement that requires the 
Department to look for adoptive parents who will agree to the postadoption 
terms specified, in the event that the current preadoptive placement fails.  

Counsel is encouraged to be creative in finding ways to minimize these risks. 
There are several approaches to the problem: 

(1) Counsel can draft a posttermination, preadoption contact agreement with 
DCF which provides for contact until there is an adoption; and may even 
provide for increased contact if the adoptive placement founders. 

(2) Counsel can minimize the time between the termination judgment and the 
adoption (thereby minimizing the risk that something will happen to un-
dermine the adoption during this period). This can be done by presenting, 
but not filing, a fully executed stipulation for judgment to the judge; obtain-
ing the judge’s approval of the stipulation and the posttermination and pos-
tadoption agreements; and having the judge engage the parent in a colloquy 
to determine that the parent’s assent is knowing and voluntary. The docu-
ments can then be held in escrow by child’s counsel or another agreeable 
third party until DCF certifies that all necessary steps have been taken to fi-
nalize the adoption (including termination of the other parent’s rights) and 
DCF has completed all the documents necessary to file the adoption peti-
tion. In addition, the Department can agree to file the application for an 
adoption subsidy within seven days of receipt of the termination decree, and 
to file the adoption petition within two weeks of the approval of the adop-
tion subsidy. The Department may certify that it has completed the neces-
sary documents when the subsidy application is complete, but before it has 
been submitted. The court does not issue the termination decree until all 
these steps have been completed and the stipulation for judgment is filed by 
the escrow agent.  

(3) Counsel can mandate that that Department notify the birth parent if and 
when the adoptive placement disrupts and/or when the plan for immediate 
adoption is modified. Without such a clause in the stipulation for judgment, 
the parent has no right to timely notice that the adoption plan has foundered.  

(4) Counsel can reserve the parent’s right to bring a motion for relief from 
judgment in the event the child will not be adopted by the identified pre-
adoptive parents. Parties to a care and protection petition may bring a timely 
motion for relief from judgment, analogous to a motion under Rule 60(b) of 

2nd Supplement 2012 15–39 



§ 15.6 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

the Rules of Civil Procedure, based on posttermination changes. See Adop-
tion of Cesar, 67 Mass. 708 (2006); Adoption of Theodore, 36 Mass. App. 
Ct. 355 (1994). Nonetheless, these motions will only be granted in extraor-
dinary circumstances. Adoption of Nate, 69 Mass. App. Ct. 371, 376 (2007); 
Adoption of Scott, 59 Mass. App. Ct. 274, 277 (2003) (relief available only 
where the parent can establish current fitness and the child’s permanent plan 
has totally disrupted). The trial judge has broad discretion to determine 
whether to hold evidentiary hearings on such motions, and to determine 
whether to grant said motions. Adoption of Marc, 49 Mass. App. Ct. 798 
(2000). Some judges and DCF counsel argue that the stipulation for judg-
ment waives the right to bring such motions. Language in the stipulation re-
serving this right clarifies the parties’ intent. Some judges and some DCF 
counsel will not agree to include this language. Failure to include the lan-
guage leaves the issue ripe for litigation if problems do develop. If the child 
wants the parent to have no recourse, even if the placement disrupts, child’s 
counsel should insist on language stating that the parent waives the right to 
seek postjudgment relief if the placement fails.  

(5) In the event the identified adoptive parents do not adopt the child, counsel 
can require DCF to use its best efforts to recruit an adoptive resource who 
will agree to a postadoption contact agreement with terms consistent with 
the terms of agreement already executed by the parent. The Department is 
generally willing to include this provision in the stipulation for judgment. 
Counsel for birth parents should be cautious about using this provision. It 
provides some measure of protection to parents whose central rationale for 
settling is to ensure postadoption contact. It provides no relief for parents 
whose central rationale for settling is based on the identity of the adoptive 
parents. If a parent has settled because a relative was going to adopt the 
child or because the child bonded with the adoptive parent and wanted to 
remain there, the parent may want to file a motion for relief from judgment 
if the adoptive placement falters. The provision obligating DCF to look for 
another adoptive family who will agree to similar terms could undercut a 
motion for relief from judgment, as the court could find that the parties’ 
agreement delineates the parent’s rights if the identified adoptive parent was 
unable or unwilling to adopt.  

(6) Child’s counsel may wish to put a time limit on the DCF recruitment effort, 
so that the child’s permanency is not unduly delayed if DCF does not, 
within a reasonable time, locate an adoptive resource willing to agree to a 
posttermination contact.  
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§ 15.6.6 Posttermination, Preadoption Contact 
Agreements 

The posttermination, preadoption contact agreement is an agreement between 
the birth parent, DCF, and the child that governs the contact between the birth 
parent and the child after the termination decree is entered and until the child is 
adopted. Without such an agreement, the child’s contact with the birth parent 
during this period is left to the discretion of DCF. 110 C.M.R. § 7.128. The child 
may file a motion for posttermination contact, but the parent’s standing to raise 
this issue after the termination decree is in place is unclear. See Adoption of 
Helen, 429 Mass. 856, 863 (1999). The judge may order posttermination, pre-
adoption contact if he or she finds that such contact is in the child’s best interest. 
Adoption of Helen, 429 Mass, 856, 863 (1999); Adoption of Terrence, 57 Mass. 
App. Ct. 832 (2003). 

The typical clauses contained in a posttermination, preadoption agreement include 
the following: 

• Duration of the agreement. These agreements always state that 
they govern the period from entry of the termination decree until 
the child is adopted, and that the agreement shall have no further 
force and effect after the child is adopted. 

• Types of contact permitted. This can include cards, letters, gifts, and 
in rare cases telephone or e-mail contact, in addition to visitation. 

• Frequency, duration, supervision, and location of visits.  

• Rules about the parties’ conduct during the visits, and the conse-
quences of violating the rules. Child’s counsel or the Department 
may insist that certain rules are expressly stated in the agreement. 
This might include statements: 

– that the visit will not occur if any party is under the influence 
of alcohol or illicit drugs at the time of the visit,  

– that the parent may not bring anyone else to the visit without 
the express prior approval of the Department, 

– that the parent confirm the visit one day before it is scheduled to 
occur by leaving a message with a specified social worker, or 

– that the parent not make any statements disparaging the pre-
adoptive family. 
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• Child’s wishes. The agreement may include a provision stating 
that the child shall be encouraged but not forced to visit. To coun-
teract fears of undue influence, the agreement may provide that the 
child’s counsel will ascertain if the child does not wish to attend a 
visit. 

• Incorporation and merger. The agreement should be incorporated 
and merged into the G.L. c. 210, § 3 decree, and thereby become 
an order of the court.  

• Jurisdiction. The agreement should provide that the Juvenile Court 
will have continuing jurisdiction to resolve disputes arising under 
the agreement. The agreement may also reserve the parties’ rights 
to file a motion or complaint to modify the terms of the agreement 
on the basis that it is no longer in the child’s best interest.  

• Procedure if adoption placement fails. The agreement may pro-
vide that the frequency of the visitation will increase if the adop-
tive placement fails. This clause can assist the child’s attorney and 
the birth parents’ efforts to ensure that the child does not become 
a legal orphan with no visiting resource if the adoption fails.  

After the agreement is finalized and prior to the adoption, the parent’s right to 
counsel typically concludes. See CAFL Perf. Std. 1.3. However, child’s counsel 
continues to represent the child as long as the child remains in DCF custody. See 
CAFL Perf. Std. 1.3. If the child supports enforcement of the agreement, child’s 
counsel should monitor the adoption process and be prepared to advocate in 
support of the agreement as necessary. If further proceedings are to be held re-
garding the agreement, parent’s counsel can ask CPCS to reopen the Notice of 
Assignment of Counsel to represent the client in those proceedings. See CAFL 
Perf. Std. 1.3(a)(8). 

(a) Drafting Posttermination Agreements When No Adoptive 
Family Has Been Identified 

When no adoptive placement has been found yet for the child, drafting a post-
termination agreement is particularly complicated. Counsel must advise the cli-
ent thoroughly of the risks of entering into such an agreement. Typically, in 
these so-called “recruitment” cases, DCF will agree to look for an adoptive fam-
ily that is willing to enter into a postadoption contact agreement with the birth 
parents. However, counsel may find it challenging to get DCF to fulfill its obli-
gation in that regard. In some cases, DCF may make only minimal efforts to find 
a family willing to agree to postadoption contact, and then when those minimal 
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efforts are unsuccessful, will ask the court for relief from the agreement. The 
statute provides that “[n]otwithstanding the existence of any agreement for post-
termination or postadoption contact or communication, the [termination] de-
cree . . . shall be final.” G.L. c. 210, § 3(d). Thus, if DCF breaches its agreement 
to find a willing family, the parent or child cannot ask the court to set aside the 
termination decree. 

If negotiating an agreement in a recruitment case, counsel should identify spe-
cific steps that DCF will take to find a family that is willing to enter into an open 
adoption agreement with the birth parents, and the specific terms of that open 
adoption agreement (e.g., number of visits per year, cards, etc.). In addition, the 
description of DCF’s recruitment obligations should be as specific as possible, 
including the details of who will do what and when. For example, “the adoption 
worker will complete the referral to the recruitment unit for the Western Massa-
chusetts Region within two weeks,” is preferable to “the child will be referred to 
the recruitment unit.” Child’s counsel may wish to put a time limit on the DCF 
recruitment effort, so that the child’s permanency is not unduly delayed if DCF 
does not, within a reasonable time, locate an adoptive resource willing agree to 
posttermination contact.  

§ 15.6.7 PostAdoption Contact Agreements 

Postadoption contact agreements are agreements made between the birth parent 
and the adoptive parents, delineating the rights and obligations of the adoptive 
parents and birth parents after the adoption is finalized. If the child is in the cus-
tody of DCF, the agreement must be signed and approved by an area program 
manager from DCF, DCF counsel, and the child’s attorney. DCF is not, however, 
listed as a party to the agreement.  

A list of terms to consider for postadoption contact agreements and discussion of 
those terms follows. This list may stimulate or help organize the thoughtful 
planning that precedes careful drafting. The terms should be tailored to each 
case. Terms must fit the particular family situation, address the parties’ underly-
ing concerns, and respond to each child’s needs. Accomplishing this requires a 
creative drafting process. Lawyers should use simple words. After the case is 
settled and the adoption is finalized, the parties should not have to go to a lawyer 
to know what their rights, roles, and responsibilities are. Most agreements are 
organized in the following fashion. 
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(a) Article I—Introduction 

Parties, Agents, and Signatories to the Agreement 

The parties to the agreement, birth parents, and adoptive parents are named. The 
adoptive parents need not disclose their identity in the agreement. G.L. c. 210, 
§ 6C(e). However, in that circumstance, the adoptive parents must designate an 
agent for service of process. G.L. c. 210, § 6C(e). Counsel should ensure that the 
agent is one who will be available for the life of the contract. Optimally, this 
would be a lawyer who would understand the legal obligations as the agent for the 
adoptive parents. It is critical that the agent be someone who lives or works in 
Massachusetts and is available to be served. The parties should not leave the 
choice of the agent to the last minute. While it is a minor detail, it has important 
ramifications for the enforceability of the agreement, and it can be difficult for 
adoptive parents to identify someone to assume this role. 

Children over the age of twelve must consent to their adoption. G.L. c. 210, § 2. 
Thus, the statute governing postadoption contact requires children above the age 
of twelve to consent to the postadoption contact agreement. G.L. c. 210, 6C(c). 
In addition, the attorney for the child and the child’s custodian, usually DCF, 
must give written approval of the agreement. G.L. c. 210, 6C(c). 

Preamble 

A preamble or statement of intent is optional. The parties may wish to set the 
tone for the agreement with general statements about the intention of the parties. 
The preamble can be an important tool for reaching settlement, by making the 
parties’ intent clear, and making the agreement more palatable to the parties. The 
preamble may provide that the birth parents entered into the agreement because 
they love their child and want what is best for him or her. This underscores that 
the postadoption contact agreement is an affirmative parental decision made to 
further the child’s best interest and not an act of abandonment from uncaring 
birth parents. If the birth parent agrees to the open adoption agreement because 
the child has asked to be adopted by this family, or because the birth parent be-
lieves that the child needs the stability that this family can provide and does not 
want the child to move again, this should be included in the agreement. It may 
be useful if the placement disrupts before the adoption, and the birth parent or 
child seeks relief from the termination judgment. The preamble may also include 
a clause where the adoptive parents acknowledge that it is in the child’s best 
interest to have the contact provided for in the agreement, and to have positive 
information about his or her birth family.  
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Effective Date 

The agreement should specify when the agreement takes effect. Usually, it takes 
effect on the date the adoption is finalized. It is not enough to say “after the 
adoption.” The adoptive parents should agree to notify the birth parent immedi-
ately after the adoption has occurred so that the birth parents know the agree-
ment has taken effect. The agreement may also specify that the agreement ceases 
to be enforceable on the date the adopted child reaches eighteen years of age, or 
upon the death of the birth parent, the child, or the death of both adoptive parents. 

Birth Parent’s Voluntary Consent 

The birth parents voluntarily give their consent to an order terminating their 
rights. It is critical that the record show that this was a voluntary act. If a parent 
has a termination order entered against him or her involuntarily, the parent may 
lose the right to have reunification services for another child in the future. See 
G.L. c. 119, § 29C. Often, the parties will also draft a separate stipulation for 
judgment (discussed above). 

(b) Article II—Statements Required for Approval 

To be approved, the adoption statute requires that the agreement contain the four 
statements below. 

• The agreement is entered into pursuant to the provisions of 
G.L. c. 210, § 6C. 

• The agreement may be enforced only in accordance with 
G.L. c. 210, § 6D. 

• The parties have not relied on any representations other than those 
contained in the agreement. 

• Any breach, modification, or invalidation of the agreement or any 
part of it shall not affect the validity of the adoption. The adoption 
shall be final. 

G.L. c. 210, § 6C(c). Failure to include these statements may render the agree-
ment invalid and unenforceable. Lawyers must convey to clients the legal sig-
nificance and the finality of the adoption. Even if the postadoption contact 
agreement is breached or invalidated, the adoption is permanent. The statute 
requires the birth parents to acknowledge this in writing. 
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The agreement must also provide that it is incorporated, not merged, into the 
adoption decree and that it survives as an independent contract. G.L. c. 210, 
§ 6C(d). See discussion above. 

(c) Article III—Postadoption Contact Provisions 

Annual Progress Reports 

In most agreements, adoptive parents agree to send the birth parent an annual or 
biannual progress report or summary of the child’s activities and development 
for the previous year. The birth parent should provide a stable long-term mailing 
address in the agreement, even if it is a relative or friend’s address. The agree-
ment should also provide that a parent must notify the adoptive parents via a 
post office box within thirty days of any change of address; and that the adoptive 
parents must notify the birth parent if the adoptive parents’ contact information 
changes. 

Photographs 

The agreement should specify who can send photographs and how often. Usu-
ally, the birth parent wants photographs of the child. An ongoing exchange of 
pictures can be allowed. Adopted children often benefit from having photographs 
of their birth parents and other relatives. 

Letters and Gifts from the Birth Family to the Child 

Adoptive parents whose identity is not disclosed usually establish a post office 
box in the child’s original name for receiving mail from birth parents, siblings, 
and other relatives. The agreement can specify a schedule for the birth parent to 
follow in sending letters, or it can leave the schedule undefined. Usually, chil-
dren are allowed to write to their birth parent whenever they wish. Adoptive 
parents screen outgoing and incoming letters for appropriateness—messages that 
might disclose identifying information about the adoptive family, sabotage the 
placement, undermine the child’s sense of security, or make the child feel guilty. 
An agreement may provide that the adoptive parents keep any letters or gifts 
they decide not give to the child and then turn those over to the child when he or 
she turns eighteen. The agreement should provide a clause that requires the 
adoptive parents to notify the birth parent when the adoptive parents determine 
that a letter or gift is inappropriate to share with the child. This notice should 
include a very brief explanation of why the item was withheld. This makes it 
possible for the birth parent to modify future correspondence to meet the child’s 
needs. Thus, if a letter is withheld because the birth parent describes how much 
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she misses the child, the adoptive parents would inform the birth parent that the 
letter could not be shared because the child was worried about her birth parent 
and might feel guilty. The birth parent would then be in a better position to write 
a supportive card or letter.  

Telephone Contact and E-mail 

The agreement may provide that telephone contact or certain types of contact via 
the internet will be allowed. Either a schedule can be worked out, or the birth 
parent and child can be allowed “reasonable” telephone and/or internet contact. 
The adoptive parents may insist on a clause permitting them to limit contact if it 
is being overused or misused. 

Postadoption Visits 

Visitation terms are the heart of most postadoption contact agreements. Attor-
neys and clients must think through the practical steps with care. When the 
adoptive parents’ identity and address are not known, the mechanics for request-
ing and arranging for visits are complicated. The procedure for writing to re-
quest a visit, making plans for the day, and confirming the visit must be clearly 
specified in the agreement. See Adoption of Kristen, 43 Mass. App. Ct. 915, 916 
(1997) (rescript). Counsel for the birth parents should advocate for a simple 
mechanism for scheduling the visits. Some DCF agreements require the birth 
parent to send a letter within a certain month requesting the visit, the adoptive 
parents must respond within two weeks with alternative dates, and the birth par-
ent must write back choosing one of the proposed dates, and then has to confirm 
days before the visit. These types of complicated agreements seldom work and 
should be avoided. One reasonable approach is to pick the first Saturday in spe-
cific months for the dates for visits. The agreement should provide that unless 
otherwise agreed by the parties, visits will happen on these dates if the mother 
confirms in writing, by e-mail, or by telephone, at least two weeks before the 
visit. 

The child’s attorney may seek a clause indicating that the child shall be encour-
aged to attend visits, but shall not be forced. 

The adoptive parents or the Department may seek language which allows the 
adoptive parents to postpone or cancel visits if the adoptive parents believe visits 
are not in the best interest of the child. This type of broad language, which gives 
unfettered discretion to the adoptive parents, will ordinarily not be acceptable to 
birth parents. If this type of language is proposed, counsel for the birth parents 
may suggest alternative language that would address the adoptive parents’ spe-
cific concerns without rendering the agreement unenforceable. For example, 
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counsel could insist visits not be postponed unless a named third party—such as 
a trusted therapist—certifies that there was a significant risk that a visit would 
cause serious emotional harm to the child. Counsel for the birth parent might 
also insist that if a visit was postponed, that the parent be given a written expla-
nation as why the visit was postponed, a description of the child’s emotional 
health, and suggestions of how the birth parent can be helpful in addressing the 
child’s needs or improving visits in the future. The agreement may provide that 
visits that are postponed due to the emotional health of the child be rescheduled 
when the child is emotionally ready for such a visit. Any right to suspend visits 
to safeguard the health of the child should be limited to a specific timeframe, 
after which the birth parent would have an opportunity to seek judicial review of 
the appropriateness of the visitation suspension. 

The agreement should specify who, in addition to the birth parent may be allowed 
to attend the visits. In some cases, allowing siblings or extended family mem-
bers to attend visits is of value to the child. In other cases, extended family 
members, especially those who are not supportive of the adoption, are not in-
cluded. 

In choosing a location and activity for the visit, the age and interests of the child 
and the availability of telephone contact for last minute messages or emergency 
cancellations are all factors to take into account. The parties should address what 
will happen if either party moves to a distant location. If the birth parent lacks 
the ability and income to travel significant distances, the birth parent may nego-
tiate for a clause requiring visits to occur within a certain radius of a particular 
town and be accessible by public transportation, unless otherwise agreed.  

The parties should also select dates for visits carefully. Adoption brings with it 
normative feelings of loss for both birth parents and adopted children. There 
may be particular times of the year that trigger sadness or depression about loss. 
Some scheduling recommendations may seem counter-intuitive. For instance, 
birth parents and children may wish to see each other near holidays or the child’s 
birthday. However, holidays and birthdays can be stressful times for both adopt-
ed children and birth parents. Scheduling visits during other times of the year 
may increase the likelihood that the visit is a success. 

Agreements often address supervision. In some cases, supervision would be 
needed only while a child is young. In others, a child may need supervision dur-
ing family visits for the life of the agreement. If supervision is needed, the par-
ties should plan this part carefully, naming mutually agreeable supervisors and 
making a contingency plan in the event the named supervisor is not available or 
drops out. In the alternative, the parties may agree that the adoptive parents or 
their designee will supervise visits if the adoptive parents determine supervision 
is needed. The parties should agree in advance how the cost of supervision 
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should be allocated. Birth parents counsel should forcefully advocate against 
any clause that could make the birth parent responsible for costs the birth parent 
cannot afford. Such clauses render the promise of visits a nullity. 

Visitation should be built for success, not set up to fail. The parties can specify a 
minimum number of contacts the parent will realistically accomplish. The 
agreement should provide that the parties may increase the number of visits by 
agreement. The Department often seeks to include a provision terminating the 
birth parents’ rights to contact, if the birth parents fail to consistently exercise 
the right to visit. There are a myriad of reasons that birth parents sometimes miss 
visits ranging from issues of health, loss and grieving, transportation, disorgani-
zation, and incarceration. While it may be necessary to include some language to 
protect the child from repeated disappointments from missed visits, it is not 
clear that ending all visits and contact in these circumstances is really best for 
the child. The agreement should provide a mechanism to resume visits focusing 
on the child’s wishes and needs. 

The parties should also specify what will happen if someone cancels a visit. Un-
expected changes occur. Someone may be ill. Either party might move out of 
state. The agreement should spell out what will happen if some unanticipated 
event causes visits to become impractical. Usually, an increase in letters, 
e-mailing, photos, and even videotapes can be the fallback plan. 

Additional Contact not Otherwise Authorized by the Agreement. 

Agreements typically include a provision recognizing the adoptive parents’ right 
to increase visitation and contact beyond the terms of the agreement. Often these 
clauses are accompanied by statements that any additional contact provided shall 
not create an enforceable right to such additional visitation.  

DCF and the child’s attorney often insist on language that states that the birth 
parent will not attempt to have any contact with the child other than that specifi-
cally authorized in the agreement, or by the adoptive parent. Counsel for the 
birth parents should resist clauses that penalize the birth parent for unintentional 
contact.  

Provision of Medical Information—Notification Regarding Life 
Threatening Situations or Death 

Often, birth parents give DCF, or adoptive parents, information about their fam-
ily’s medical history when postadoption contact agreements are signed. In some 
situations, the parties may want to have the ability to exchange medical informa-
tion postadoption. The child may develop an illness that triggers questions about 
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the birth parents’ medical history. Parents, siblings, or other relatives may develop 
conditions that are genetically based. Adoptive parents may appreciate medical 
updates so they can help their adopted child in a time of need. 

The adoptive parents may be willing to notify the birth parents if the child has a 
serious illness, a life-threatening condition, or dies. This can be critically impor-
tant to some birth parents—who would otherwise be left worrying about the fate 
of their birth child. Some children want the adoptive parents to be notified if the 
birth parent suffers a serious illness or life-threatening condition.   

Consent to Release of Information 

Massachusetts law restricts the release of information from adoption records. 
They may not be released without consent of the party. See G.L. c. 210, § 5D. 
The birth parent may want to give permission to DCF to release information 
from the adoption record to the child or adoptive parents. Alternatively, they can 
wait and make a decision if DCF notifies them that the child has requested the 
adoption record. 

§ 15.6.8 Modification and Enforcement 

Postadoption contact agreements often are in effect for many years, until the 
adopted child is eighteen. Counsel should consider this in drafting the agreement 
to allow for flexibility. However, counsel must also take care not to include 
terms that provide the adoptive parents with unlimited discretion so as to render 
the critical provisions unenforceable. Parties sometimes agree that they can 
modify the terms by mutual agreement. The agreement may require voluntary 
modification to be in writing, or changes may be informal. The impact of such 
provisions is unclear. The agreement has been incorporated into a judgment. The 
agreement only becomes enforceable once it is approved by the adoption court. 
Some would argue that to be enforceable, the court must approve any modifica-
tion. Of course no modification is necessary for the adoptive parents to increase 
visitation. As the child’s legal custodian, the adoptive parents have the authority to 
expand visitation. The postadoption contact agreement merely sets the minimum 
terms for visitation. 

As noted above, G.L. c. 210, § 6D restricts the court’s authority to modify a pos-
tadoption agreement. Clients must be advised that the court can never order an 
increase in the amount of contact between the birth parent and child; but the 
court can reduce the amount of contact if necessary for the best interest of the 
child. The court has the power to modify the terms and reduce contact despite the 
fact that the agreement survives as an independent contract. G.L. c. 210, § 6D 
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As noted above, the statute requires the postadoption contact agreement include 
a clause acknowledging that either the birth or adoptive parents who have entered 
into the agreement have the right to seek enforcement as set forth in G.L. c. 210, 
§ 6D. G.L. c. 210, § 6C. 

Under the statute, specific performance is the sole remedy for breach of a posta-
doption contact agreement. Even if there are problems with contact, the adoption 
is final and cannot be vacated. Some agreements require the parties to partici-
pate in mediation before filing an enforcement action. In enforcement proceed-
ings, parties are not entitled to the appointment of counsel. See G.L. c. 210, 
§ 6D. This means that CPCS cannot pay for the legal services of the client’s 
former court-appointed counsel to enforce postadoption contact agreements. If a 
former client contacts an attorney, the attorney may be privately retained, may 
provide services pro bono, or may try to find affordable legal services for the 
client. The court may appoint a guardian ad litem for the child. G.L. c. 210, 
§ 6D. 

§ 15.6.9 Postadoption Sibling Visitation 

In some cases, siblings are placed together in a single preadoptive home. How-
ever, it is not uncommon for siblings to be separated. For example, one child 
may be in a preadoptive home and another in a residential program, or siblings 
may be placed in different preadoptive homes. Under G.L. c. 119, § 26B(b), a 
child may request a court order for sibling visitation that is enforceable even 
after adoption. See Chapter 14, The Adjudication and Disposition of Care and 
Protection and Termination of Parental Rights Proceedings. However, if the child, 
the preadoptive parents, and the custodian for the siblings (whether it be DCF, a 
guardian, or another custodian) are in agreement, the parties can enter into an 
agreement for postadoption sibling visitation. Even in cases where the children 
are placed together, child’s counsel should consider negotiating a postadoption 
sibling visitation agreement that will ensure sibling contact in the event one of the 
children leaves the placement prior to the adoption. A sample agreement is in-
cluded at Exhibit 15D. Sibling visitation agreements are also sometimes included 
within the postadoption contact agreement. 

§ 15.6.10 Affidavits and Colloquies 

When an agreement for postadoption contact is filed, birth and adoptive parents 
may file affidavits to satisfy the requirement that they entered into the agreement 
knowingly and voluntarily. Judges usually have “colloquies” with parents in 
court, on the record, to document that the settlement and postadoption contact 
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agreement was made voluntarily and knowingly. In some courts, adoptive parents 
will come to court for a colloquy also. See G.L. c. 210, § 6C(b)(iii). 

Attorneys should prepare their clients for the colloquy, just as they would pre-
pare them to testify. The attorney should explain what a colloquy is—a conver-
sation between the client and the judge on the record to ensure that the settle-
ment, trial waiver, and agreements are understood and agreed to voluntarily. A 
judge may ask a parent, “Do you understand the terms of the agreement?” “Do 
you think the terms are fair and reasonable?” “Did you enter into this agreement 
voluntarily?” The attorney should explain these terms. The agreement may not 
feel “fair and reasonable” if the client made concessions that were difficult. 
Similarly, attorneys can clarify that “voluntary” does not mean the parent ea-
gerly gave up his or her child. It means they were not coerced and that they 
made the decision to settle of their own free will. Attorneys should also review 
with the client the burden of proof and the right to trial, to present evidence, and 
to challenge the DCF case, as many judges will ask the client about these rights 
as part of the colloquy. 

§ 15.6.11 Final Steps 

After the stipulation, the posttermination, preadoption contact agreement, and 
the postadoption contact agreement are presented to the court, and approved, 
counsel should give the client at least one, perhaps more, photocopies of the 
document. Counsel should also explain to the client that he or she will retain 
copies of the final agreement in counsel’s files, and that the court will have the 
original agreement in the event the client needs another copy in the future. 
Counsel should ensure that the court makes the findings required by G.L. c. 210, 
§ 6C and that they are recorded in the docket or written findings. 

§ 15.7 ALTERNATIVE DISPUTE RESOLUTION 

§ 15.7.1 Permanency Mediation 

Rule 5 of the Uniform Rules of Dispute Resolution requires court clerks to make 
information about court-connected dispute resolution services available to liti-
gants and attorneys. SJC Rule 1:18. It also states, “Attorneys shall provide their 
clients with . . . information about court-connected dispute resolution services; 
discuss with their clients the advantages and disadvantages of the various meth-
ods of dispute resolution; and certify their compliance with this requirement on 
the civil cover sheet or its equivalent.” Similarly, the Juvenile Court Rules require 
attorneys to discuss mediation with their clients. Juv. Ct. R. 10 & 11. 
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Massachusetts Families for Kids (MFFK) provides mediation services to parties 
in child welfare cases. Until recently it was available in all Juvenile Court and 
the Probate and Family Court counties through a contract with the trial court. 
However, the legislature eliminated the trial court’s funding for the program. 
Massachusetts Families for Kids continues to provide mediation on a much 
more limited basis through a contract with DCF. 

MFFK has two types of permanency mediation models. The first is Family Team 
Conferencing (FTC). This model brings in all people with an interest in the 
child. If the parties succeed, they develop a “concurrent plan.” The plan usually 
focuses on supporting reunification. The FTC plan specifies and develops a con-
tingent plan if reunification does not work. The second MFFK model is Coop-
erative Adoption Planning (CAP), which is used when the prospects for family 
reunification are poor. In CAP, the goal is to have the parties agree to some type 
of adoption. The result is sometimes an agreement for guardianship. The goal of 
mediation, as the name of the model implies, is not family reunification. 

Mediation can provide an opportunity for families to discuss difficult issues in a 
protected forum. During mediation, parents, family members, foster parents, or 
preadoptive parents can express their concerns and hopes directly. Furthermore, 
since the sessions are not shoehorned into tiny slivers of court time, the partici-
pants can take the time they need for in-depth discussions and problem solving. 
With the mediator’s help, they look for common ground that will enable them to 
make joint decisions and a mutual plan for the child’s future. 

(a) The Mediation Process 

To obtain mediation services through MFFK, counsel must ask the DCF social 
worker to make a referral. Mediation occurs concurrently with the court process. 
Trial dates are maintained and the time standards remain enforced during media-
tion. Thus, counsel should request the referral as soon as possible when mediation 
seems desirable. 

If the parties agree to mediation, the mediator begins the process by meeting 
individually with each of the parties. Older children, especially those over the 
age of twelve, should be included. During individual sessions, mediators focus 
on the parties’ interests and on the child, not the protection of legal rights. 
Communications to a qualified mediator are confidential and may not be dis-
closed in court. G.L. c. 233, § 23C. The one exception is if the mediator is a 
mandated reporter (e.g., he or she is a social worker or counselor), then the me-
diator would be required to report a new instance of abuse or neglect. See 
G.L. c. 119, §§ 21, 51A. Counsel should advise his or her client of this exception. 
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Birth parents and potential adoptive parents rarely meet during a care and pro-
tection case. The Department of Children and Families does not give the parent 
the name or contact information for the foster parent. The Department also tells 
children not to tell their biological family where they live. Often, mistrust and 
competition between biological and preadoptive parents undermine their will-
ingness to cooperate. Mediators serve as shuttle diplomats, meeting with one 
side, then the other. They offer options and develop compromise positions. In 
successful mediations, the parties work out a permanent plan everyone agrees is 
best for the child. 

If individual sessions are successful and the parties agree to terms, the mediator 
convenes a group session. The birth parents, prospective adoptive parents or 
guardians, and, usually, the child attend. The face-to-face meeting is often the 
first time the people who are important to the child meet. The meeting is not 
intended to discuss the settlement terms. It is to begin relationships, exchange 
family information, and share time together in an informal setting. The child 
sees the adults in his or her life together—a powerful symbol to children who 
struggle with divided loyalties while in foster care. 

Even though they are not attorneys, usually mediators reduce the terms the par-
ties agreed to in a written postadoption contact agreement. The mediator will 
send the draft to counsel for DCF, the child, and the parents. Attorneys consult 
with their clients and negotiate changes. If needed, the mediator can schedule 
additional individual sessions to answer new questions or concerns. The media-
tor typically shepherds the process along by urging deadlines for input. Eventu-
ally, they finalize the written agreement. The mediator and attorneys meet with 
the signatories to obtain notarized signatures for the agreement. 

(b) Counsel’s Role During Mediation 

Mediation empowers parties to make their own decisions. Attorneys usually step 
out of the way to let this occur. This does not mean that counsel does not have a 
role. Consistent with their duty of zealous advocacy to their client, counsel must 
prepare the client to get the most out of mediation, check-in with the client peri-
odically to ensure the process is fair and that the client wishes to continue to 
participate in the mediation. 

Before mediation begins, counsel should prepare the client to answer predictable 
questions mediators will ask. The mediator will surely ask a parent, “If your 
child cannot return home to you what permanent plan would you propose?” This is 
not an easy question. The jargon of mediation, such as “permanent plan” is for-
eign to many clients, especially those whose first language is not English. Coun-
sel can role-play and help clients practice describing their position so their pres-
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entation goes smoothly. Counsel can give parents tips for engaging the mediator, 
such as bringing baby pictures of the child or the family photo album, that may 
influence the process in the parent’s direction. 

Practice Note 
Mediators may not initially include children in permanency mediation 
sessions. Child’s counsel can assert the child’s right to participate, 
especially when the child is above or even approaching the age of 
consent. This age is twelve for adoption agreements, fourteen for 
guardianships. Decisions regarding the degree or desirability of a 
child’s participation are a case-specific decision. It is not a decision 
the mediator has sole discretion over. Child’s counsel should consult 
with the mediator to ensure that the mediator does not ignore the 
child or forget that the child client has decision-making authority. 

Counsel’s role as mediation coach is consistent with the lawyer’s professional 
duty as an advisor. Between mediation sessions, counsel can be a sounding 
board or an agent of reality. If a prospective adoptive parent makes an offer 
through the mediator, counsel can help the client evaluate its merits. The media-
tor is not a lawyer and cannot give legal advice. Counsel for the client can an-
swer legal questions that arise during mediation. If agreements are reached, 
counsel must work closely with the client to ensure that the agreement says what 
the client agreed to, reflects the client’s expectations, and comports with the law. 

§ 15.7.2 Other Forms of Alternative Dispute Resolution 

The MFFK Permanency Mediation Program is the only formal ADR mechanism 
for care and protection and termination of parental rights cases in Massachusetts, 
and the program reaches only a very small percentage of total cases. However, 
nationally, there has been a growing interest in nonadversarial dispute resolution 
to resolve child protection matters. Proponents of nonadversarial dispute resolu-
tion suggest that the adversarial system is ill suited to respond to the complex 
family situations presented by child protection cases and that better results 
emerge from a process involving those who know the child best. In addition, 
family members are more likely to be invested in, and abide by, plans that they 
had some control in planning. See, e.g., Donald N. Duquette, “Non-Adversarial 
Case Resolution,” in Child Welfare Law and Practice (Bradford Publishers 
2005); Hon. Leonard P. Edwards, “Mediation in Child Protection Cases,” Edwards 
Journal of the Center for Families, Children & the Courts (2004). 

The Department of Children and Families has also demonstrated a growing in-
terest in working collaboratively with families in a nonadversarial setting. Its 
“Working with Families Right From the Start” initiative and new policy on 
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“Family Group Conferencing” (both discussed in Chapter 7, Services, Place-
ment and Visitation) are both examples of nonadversarial approaches to resolv-
ing child protection matters. 

§ 15.8 CONCLUSION 

There are cases that just simply need to be tried. However, sometimes traditional 
court processes are not ideal for the resolution of the complex family problems 
before the court in child welfare cases. When appropriate, alternatives to litiga-
tion can work for families and children. In such cases, settlement offers oppor-
tunities for parents and children to be more involved in the resolution of their 
family’s problems. It can also be the best strategic choice for the client. 
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EXHIBIT 15A—Guardianship Agreement 

COMMONWEALTH OF MASSACHUSETTS  
TRIAL COURT DEPARTMENT  

CITY JUVENILE COURT 

County, ss. 

IN RE: 
MATTHEW DOE, DOB X/X/XX 
NICHOLAS DOE, DOB X/X/XX 

Docket No. CP0000000 

AGREEMENT FOR POST-GUARDIANSHIP CONTACT 

Now come John Doe (“father”) and Glenda Jones (“the Guardian”) and enter 
into this Agreement this third day of June, 2006. 

WHEREAS, John Doe is the father of Matthew and Nicholas (DOB 10/27/93); 
and 

WHEREAS, the GUARDIAN is the foster mother of the twins Matthew and 
Nicholas (together “the Children”); 

WHEREAS, father has filed a stipulation that the children are in need of Care 
and Protection with this Court on _________________ Docket XXX and 

WHEREAS, father is presently unable to provide the excellent care for the chil-
dren that the Guardian is able to provide; and 

WHEREAS father and the Children both desire to continue to have contact and 
to visit with one another; and 

WHEREAS, the GUARDIAN desires to become the GUARDIAN of the chil-
dren; and 

WHEREAS, the parties agree that it would be in the best interest of the Children 
to become the wards of the GUARDIAN but also in the best interests of the 
Children to have regular and frequent contact with father; and 

WHEREAS, neither party wishes to have continued contact with the Department 
of Social Services in issues arising after the guardianship has been finalized, 

IT IS AGREED THAT: 
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1. GENERAL. At all times, the objective of this Agreement shall be to promote 
the welfare, happiness, safety and well-being of the children. It is recog-
nized that the objective may affect each child as an individual differently as 
a result of the different developmental stages and needs of the children. Fur-
ther; it is recognized that as the children grow older their desire for contact 
with their father may change over a period of time and that, therefore, the 
effect that the objective may have on a particular child may change. All par-
ties involved must, at all times respect the desires of each of the children. 

It is agreed that certain provisions shall be at discretion of the GUARDIAN. It is 
intended however, that discretion shall be reasonably exercised and that 
consent shall not be unreasonably withheld on each occasion. 

2. Father hereby agrees to keep the Guardian informed of his current address and 
telephone number during the term of this Agreement. 

3. The Guardian hereby agrees to keep father informed of her current address 
and telephone number during the term of this Agreement. 

4. VISITATION. For so long as it is in the best interest of the children, father 
shall be entitled to visit the Children at least once each month, and more 
frequently at the discretion of the GUARDIAN with the understanding that 
said visitation shall not be unreasonably withheld and that the GUARDIAN 
shall have no obligation to transport the Children or to pay for transporta-
tion of the Children to father. Visitation shall occur at such time and place 
and under such circumstances as shall be deemed appropriate by the 
GUARDIAN. 

5. ESTOPPEL. Nothing herein shall be construed to require father to visit the 
Children at any time, and father shall not lose his rights as set forth herein 
by any failure to exercise such rights. 

6. MODIFICATIONS. Nothing contained herein shall preclude the parties from 
revising the visitation plan at any time so long as such provision is mutually 
agreed upon by father and the GUARDIAN and it serves the best interest of 
the Children. No modification or waiver of any of the terms of this Agree-
ment shall be valid unless in writing and signed by the GUARDIAN and fa-
ther. No amendment may invalidate the Guardianship decree entered by this 
Court. 

7. INCORPORATION AND MERGER. This Agreement shall not be separate 
and shall merge and be incorporated by reference with the Decree of Guard-
ianship and retain no independent significance. Such decree shall not be 
subject to attack as a result of any breach of this Agreement. It is agreed and 
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understood that any breach of this Agreement shall have no effect on the 
Guardianship decree in this matter but shall relate only to Section 5 above. 

8. VOLUNTARY EXECUTION. The parties to this Agreement acknowledge 
that they are entering into this Agreement freely and voluntarily; that they 
have ascertained and weighed all the facts and circumstances likely to influ-
ence their judgment; that they have sought and obtained, or had the oppor-
tunity to seek and obtain (and either refused or neglected to do so) inde-
pendent legal advice; that they have been duly apprised of their respective 
rights; that all the provisions of this Agreement and questions concerning 
this Agreement have been fully and satisfactorily explained to them; that 
they have given due consideration to provisions and questions; and they 
clearly understand and assent to all of the provisions in this Agreement; and 
that this Agreement contains the entire understanding of each party. The 
parties further acknowledge that the counsel for the Department of Social 
Services does not represent their interests in this matter. 

9. CONSTRUCTION OF AGREEMENT. This Agreement shall be construed in 
accordance with the applicable law of the Commonwealth of Massachu-
setts. This Agreement shall be construed as a Massachusetts contract and is 
to take effect as a sealed instrument. The captions or paragraph headings if 
any are used only as a matter of convenience and are not to be construed a 
part of this Agreement or to be used in determining the intent of the parties 
to this Agreement. Whenever the context permits, the use of the singular 
shall include the plural, and any gender shall be deemed to include all gen-
ders. Any reference to “children” or “child” in this Agreement is understood 
to mean either more than one individual child or an individual child, sepa-
rate and apart from his brother. 

10. The terms of this Agreement, and any Court review thereof, shall be based 
on the best interest of the children and their welfare, happiness, safety and 
well-being. 

11. TERMINATION.  If not before, either by Agreement or order of a court of 
competent jurisdiction, then this Agreement shall terminate upon the chil-
dren reaching 18 years of age. 

12. SEPARABILITY. If any or a portion of any term, provision or condition of 
this Agreement shall be or declared to be, invalid, then the remainder of this 
Agreement shall remain in force and effect 

13. MULTIPLE EXECUTION. This Agreement shall be executed in multiple 
counterparts, each of which shall be deemed an original. 
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DATED XXX _____ 

DATED XXX _____ 

 

15–60 2nd Supplement 2012 



SETTLEMENT  

EXHIBIT 15B—Posttermination Agreement (#1) 

COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPT. 
CITY DIVISION 

Docket No. 

 

____________________________
 
CONSENT TO ADOPT/ 
CARE AND PROTECTION OF/ 
Child 
____________________________ 

 
) 
) 
) 
) 
) 

 

Agreement for Post Termination Contact 

The petitioner, Department of Social Services (“DSS”), and Mother and Father, 
(“the parents”), hereby agree as follows: 

1. The parents and Child, DOB X/X/XX, (“the child”), shall continue to have 
contact and/or communication post-termination according to the following 
terms: 

A. Visitation between Mother, Father and Child shall occur on a monthly 
basis. 

B. Visitation shall be a minimum of one hour in length and shall be super-
vised. 

C. The location of said visitation shall be determined by the supervisor of 
the visit, however visits may occur outside the Lynn DSS office. 

D. A family portrait shall be taken during one of the visits. The Depart-
ment agrees to facilitate same. 

E. Mother and Father may write letters or send cards to the child, care of 
_____ two times each year. 

F. Mother shall receive a school picture of the child once per year. 
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2. The parents will make arrangements for visitation and will discuss visitation 
with Social Worker of DSS or Social Worker of Catholic Charities, or their 
successors. 

3. DSS and/or Catholic Charities may change this schedule by mutual agree-
ment among the parties. To be enforceable the change must be in writing 
and signed by the parties. 

4. If DSS and the parents cannot mutually agree on a new schedule, then either 
party may schedule this matter for a review of visitation. 

5. The Parents will keep DSS informed of their current telephone number, if 
any, and address. The Parents shall contact DSS, either by phone or by mail, 
with any changes. 

6. This Court shall have continuing jurisdiction to resolve matters concerning 
this agreement. 

7. This agreement shall become null and void upon the entry of an adoption or 
guardianship decree. DSS agrees to notify the parents when this agreement 
becomes null and void 

Date _____ 

Area Director 
Department of Social Services 

__________ 

Area Director 

Birth Parent, Mother 

__________ 
Mother 

Attorney for Mother 

__________ 
Attorney 

Birth Parent, Father 

__________ 
Father 

Attorney for Father 

__________ 
Attorney 

Attorney for Child, Child 

__________ 
Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPT. 
CITY DIVISION 
Docket No. 

 

____________________________
 
CONSENT TO ADOPT/ 
CARE AND PROTECTION OF/ 
Child 
____________________________ 

 
)
)
)
)
) 

 
 
 
AFFIDAVIT 

1. I, Mother, being the mother of Child hereby depose and say that on [date], I 
signed an agreement entitled “Agreement for Post-Termination Contact”, 
for post termination contact between Child and myself (the “Agreement”, 
hereinafter). 

2. I entered into the Agreement freely, knowingly and voluntarily. When I de-
cided to sign it I was not coerced and was not under any duress. I have 
given due consideration to the Agreement’s provisions and I understand and 
agree to all of them. 

3. I am not now under the influence of drugs or alcohol or a medication that 
might impair my ability to think, reason and make judgments. 

4. I have no physical, mental health, or medical conditions that affect or com-
promise my ability to think, reason and make judgments. 

5. My attorney has advised me and has explained the scope and nature of these 
proceedings before the Court. 

6. My attorney has advised me of my legal rights including the fact that I have 
a right to a trial and to have this case decided by a judge in this Court. 

7. I have reviewed my case with my attorney and understand the strengths and 
weaknesses of my case in light of the applicable law in Massachusetts. 

8. I have been fully apprised of or involved in all negotiations with respect to 
the Agreement. 
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9. My attorney has fully and satisfactorily explained the terms and provisions 
of the Agreement. My attorney has also answered any questions I have had 
about the Agreement. My attorney has read all pages out loud to me. 

10. I have reviewed and discussed the Agreement with my attorney and I fully 
understand and accept all of its terms. I think they are fair and reasonable. 

11. My attorney has explained that after I signed the Agreement and the Stipula-
tion for Judgment the Court will dispense with my right to notice and to 
consent to any legal proceeding affecting the adoption, custody or guardian-
ship or other disposition involving my child. 

12. I am satisfied with my attorney’s representation of me during these proceed-
ings. 

13. After having been fully advised about the current proceedings involving my 
child it was my voluntary choice to enter into the Agreement. 

Signed under the pains and penalties of perjury this _____ day of _____ 20XX. 

 __________ 
Mother 

COMMONWEALTH OF MASSACHUSETTS 

Essex, ss 

Then personally appeared before the above named Mother and acknowledged 
the foregoing Affidavit to be her free act and deed, before me. 

 __________ 
Notary Public 
My commission expires: 
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EXHIBIT 15C—Postadoption Agreement (#1) 

COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPTARTMENT 
CITY DIVISION 
Docket No. CP 

 

____________________________
 
IN RE:  
Care and Protection of 
Children 
____________________________ 

 
)
)
)
)
) 

 
 
 
 

OPEN ADOPTION AGREEMENT 

ARTICLE I 
Introduction 

Parties 

This is an open adoption agreement between Father, the father of Child 1 and 
Child 2, the proposed adoptive parents of Child 1, hereinafter referred to as the 
adoptive parents, the Department of Social Services, hereinafter the Department, 
and Child 1, through his attorney, regarding Child 1, date of birth X/X/XX. 

Article II 
Statutory Elements G.L. c. 210, § 6C(b) 

The parties request, pursuant to G.L. c. 210, § 6C(b), that the court find that this 
agreement (i) is in the best interests of the children; (ii) contains terms that are 
fair and reasonable; and (iii) has been entered knowingly and voluntarily by all 
parties. 

1. Intent 

a. Father hereby acknowledges that he is unable to care for Child 1. Father 
also affirmatively states that he loves Child 1 and it is because of this love 
and his desire to secure a stable life for him/her that Father voluntarily en-
ters into this Agreement. Father supports the adoptive parents through this 
Agreement. 
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b. The adoptive parents agree that Child 1 should have a stable life and that 
adoption will further that goal. 

c. Father and the adoptive parents agree that it would be in the best interests of 
Child 1 to be adopted by the adoptive parents, but also in the best interests 
of the Child 1 to maintain a connection with Father through the post-
adoption contact provisions that are set forth in Article III below. 

2. Child’s Best Interest 

a. Child 1 who is the subject of this agreement was born on X/X/XX. 

b. The parties agree that it is in Child 1’s best interest to live permanently with 
the prospective adoptive parents and to have a connection to Father through 
the post-adoption contact provisions that are set forth in Article III, below. 

3. Fair and Reasonable Terms 

a. The parties agree that in light of the child’s best interests, the terms of this 
Agreement are fair and reasonable. 

b. The parties voluntarily undertake and fully accept the terms, conditions, 
obligations and provisions hereof. 

4. Knowing and Voluntary Execution 

a. The parties acknowledge that they are entering into this agreement freely 
and voluntarily, with no undue influence and no coercion.  

b. The parties acknowledge that they have ascertained and weighed all the 
facts and circumstances likely to influence their judgment in entering into 
this Agreement and that they have each had independent legal advice, or the 
opportunity to obtain such advice. After being advised fully and fairly of 
their rights and obligations under this Agreement, and after reading this 
Agreement line by line have signed it freely. 

5. Approval 

a. The parties agree to submit this agreement to the [County] Juvenile Court to 
hear the proceeding to dispense with the parent’s consent to adoption pursu-
ant to G.L.c. 210, Section 3(b) for that court’s approval. 

b. The adoptive parents agree to file this Agreement with the [County] County 
Juvenile Court in accordance with the provisions of G.L. c. 210 Section 6C, 
prior to the date for entry of the adoption decree, and to request that the 
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judge hearing the adoption finalization approve this Agreement. If requested 
or allowed by the adoption court the parties to the agreement may give tes-
timony. 

c. If the judge hearing the adoption petition does not approve this Open Adop-
tion agreement, then the adoptive parents agree not to go forward with the 
adoption. 

d. The adoptive parents agree to notify Father, the Department, and the child’s 
counsel, that the judge hearing the adoption did not approve the agreement. 
The parties agree to use good faith efforts to negotiate regarding the terms 
of the Open Adoption Agreement to address the concerns of the court where 
the petition for adoption is pending. If requested or allowed by the adoption 
court, the parties to the Agreement may give testimony. 

e. The adoptive parent and Father agree that in the event that the issues cannot 
be resolved informally that the matter will be brought before the [County] 
County Juvenile Court, the court issuing the termination decree for a review 
of the Agreement. They also acknowledge that the parties to that proceeding 
have the right to request an interdepartmental judicial assignment so that 
one judge could be assigned to hear simultaneously the adoption petition 
and the judicial review of the Agreement. 

Article III 
Post Adoption Contact 

1. Effective dates of Article III 

The terms for post adoption contact or communication shall commence upon the 
adoption finalization and shall cease to be enforceable on the date Child turns 
eighteen (18) years of age, or upon the death of the birth father, the child, or the 
death of both adoptive parents.  

2. Visits 

Parties agree that the best interests of the child require there be visitation be-
tween Father and Child 1, subject to the conditions set forth below. 

3. Communication 

a. The adoptive parents shall maintain a post office box until the date of Child 
1’s eighteenth birthday, or until Father fails to send anything to said post of-
fice box for two years, whichever date comes first. The adoptive parents 
have provided to Father the address for their post office box as the follow-
ing: _____. 
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b. Father will keep the adoptive parents informed of his current telephone 
number, if any, and address by mailing any changes in said information to 
the post office box maintained by the adoptive parents. Father’s current ad-
dress and telephone number are the following: _____. 

c. The adoptive parents shall send Father an informative letter once a year in 
the month of _____. The letter shall describe the child’s developmental, 
health, educational and social development and achievements, as well as 
other lifecycle events. If said letter is returned two times due to lack of for-
warding address, the adoptive parents will no longer be under an obligation 
to write to Father. 

d. The adoptive parents shall send Father a picture of Child 1 once a year. Said 
pictures shall be included in the _____ letter. If the pictures are returned two 
times due to lack of forwarding address, the adoptive parents shall no longer 
be under an obligation to send said pictures to Father. The pictures are in-
tended for Father’s personal use only and he shall not disseminate the pic-
tures to the public or the media.  

e. Father may send cards, letters and/or gifts to Child 1 on his/her birthday and 
Christmas, care of the post office box listed above. The adoptive parents 
shall review the cards/letters/gifts, and shall share them with the child to the 
extent that they are appropriate as determined by the adoptive parents. If 
any item is determined to be inappropriate the adoptive parents shall keep 
them until the child turns eighteen years old, at which time the time the 
items shall be given to the child. 

f. The adoptive parents respect Father as the birth father of Child 1. Father 
shall have one visit with the child per year. This visit will occur on the 
_____ of _____. 

g. Father shall respect and comply with the wishes of the adoptive parents 
regarding visitation. Father shall send a letter to the adoptive parents by 
_____ in order to request the visit. Said letter shall be mailed to the post of-
fice box listed above and shall include Father’s current address. 

h. The adoptive parents shall contact Father via mail, by _____, to acknowl-
edge receipt of Father’s visitation request. This acknowledgment letter shall 
include the time and location of the visit. 

i. Father shall then send a letter to the adoptive parents by _____ confirming 
the scheduled visit. 
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j. If Father fails to confirm the visit as stated, the visit shall be cancelled and 
deemed a missed visit. 

k. The visit will occur at a location to be determined by the adoptive parents. 
At the discretion of the adoptive parents, the visits may occur in a therapeu-
tic setting. 

l. The visits will be scheduled for a minimum time of one hour. 

m. The adoptive parents or a designated supervisor shall supervise the visits. If 
the adoptive parents or designated supervisor, at any time during said visit 
determine that said visit is harmful to the child or poses serious risk of 
harm, they shall in their sole discretion have authority to terminate the visit. 

n. If at the time of a scheduled visit, Father appears to be under the influence 
of alcohol and/or controlled substances, the adoptive parents or a designated 
supervisor shall have the right to terminate the visit. If Father appears for 
the visit in this condition, this will constitute a missed visit. 

o. If Father misses two visits without good cause, the adoptive parents shall no 
longer be under an obligation to provide visitation. Any further visitation 
between Father and Child 1 shall be in the sole discretion of the adoptive 
parents and based upon the best interests of Child 1 as determined by the 
adoptive parents.  

p. If Father misses a visit due to incarceration, and notifies the adoptive par-
ents that he is incarcerated, that shall not be counted against him as missing 
a visit without good cause. 

q. If, as Child 1 matures, s/he expresses a desire to contact Father, s/he shall be 
provided with such identifying and locating information as is in the posses-
sion of the adoptive parents, provided that the adoptive parents determine 
that giving Child 1 this information is not contrary to her or his best inter-
ests. In any event, upon Child 1 reaching the age of eighteen, she or he shall 
be told how to contact Father and given his last known address and name.  

r. If Father breaches any material term of this agreement, he shall not be enti-
tled to any further contact with Child 1 or the adoptive parents. Any further 
contact would be in the sole discretion of the adoptive parents. The adoptive 
parents shall notify Father if they exercise this provision. 

s. If the adoptive parents have no contact with Father for a period of one year, 
this agreement shall become null and void. 

Medical Information 
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Upon the adoptive parents’ request, Father agrees to provide to the adoptive par-
ents such information about his medical and personal history as may be neces-
sary to promote the sound health and development of Child 1. 

Article IV 
Standard Provisions 

1. Statutory Reference 

This agreement is entered into pursuant to the provisions of section 6C of chap-
ter 210 of the General Laws. 

2. Finality of Adoption 

Any breach, modification or invalidation of the Agreement or any part of it will 
not affect the validity of the adoption. The Adoption will be Final and Not Sub-
ject to Review. 

3. Enforcement 

a. The parties acknowledge that either Father or the adoptive parents who have 
entered into the Agreement has the right to seek enforcement as set forth in 
Section 6D of chapter 210 of the General Laws. 

b. A party to a court-approved agreement for contact or communication may 
seek to enforce the agreement by commencing a civil action for specific 
performance. A court order for specific performance of the terms of a post 
adoption contact agreement shall be the sole remedy for breach of an 
agreement. 

c. In enforcement proceedings, parties shall not be entitled to the appointment 
of counsel. Provided, however, that the court may appoint a guardian ad li-
tem to represent the interests of Child 1. 

d. In an enforcement proceeding, the court may modify the terms of the 
Agreement if the court finds that there has been a material and substantial 
change of circumstances, and the modification is necessary in the best inter-
ests of Child 1. A court-imposed modification of a previously approved 
agreement may limit, restrict, condition or decrease contact between Father 
and Child 1, but in no event shall a court-imposed modification serve to ex-
pand, enlarge or increase the amount of contact between Father and Child 1 
or place new obligations on adoptive parents. 

e. If the court finds that an action brought under this section was wholly in-
substantial, frivolous and not advanced in good faith in accordance with the 
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provisions of Section 6F of chapter 231, the court may award attorney’s fees 
to all prevailing parties. 

f. Nothing in the Agreement shall preclude a party seeking to enforce an 
agreement from utilizing child welfare mediation or permanency mediation 
before, or in addition to, the commencement of a civil action for specific 
performance. 

g. All proceedings conducted under this section shall be closed to the public 
and confidential and papers shall be segregated in accordance with Section 
5D of chapter 210 of the General Laws. 

h. The parties agree that any enforcement action brought will be filed in 
[County] County Juvenile Court in [City]. The parties specifically and vol-
untarily submit themselves to the jurisdiction of that court for any civil en-
forcement action. 

i. In the event that enforcement of this agreement is necessary the adoptive 
parents’ agent for service of process is: _____. 

1. Entire Understanding 

This Agreement contains the entire understanding of the parties. The parties 
have not relied on any representations other than those contained in this Agree-
ment. Oral statements or representations not included in this written material 
extrinsic to this Agreement shall not have any force or effect. 

2. Incorporation 

a. In the event that this Agreement is reached during the pendency of a pro-
ceeding brought pursuant to G.L. c. 210, Section 3, the parties will submit 
the Agreement to that court for its approval pursuant to the provision of G.L. 
c. 210, Sections 6C and 6D. 

b. The parties will also request that the Agreement be incorporated into the 
decree issued pursuant to G.L. c. 210, Section 3(b) or pursuant to G.L. c. 119 
as amended by c. 303 of the Acts of 1993, dispensing with the right of the 
parent to receive notice of or to consent to any legal proceeding affecting 
the custody, guardianship, adoption or other disposition of the child named 
herein. Notwithstanding such incorporation, this Agreement shall not be 
merged into the termination decree, but shall survive the same, have inde-
pendent legal significance, and be thereafter binding on the parties. The 
purpose of this paragraph are (1) to protect each party against any attempt 
by the other party to vary the terms of the Agreement after the entry of 
judgment, and (2) to enable the parties to procure enforcement of the terms 
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of this Agreement incorporated in a G.L. c. 210, Section 3(b) judgment or as 
a binding contract in any court with jurisdiction over the child. 

c. The prospective adoptive parents will ensure that this Agreement is filed 
with the court where the petition to adopt the child is filed pursuant to G.L. 
c. 210, Section 6 and they will request that the court approve the Agreement 
before the adoption is finalized, and incorporate it into the adoption decree 
so that it survives as an independent contract. The purposes of this para-
graph are the same as paragraph b. above. 

1. Modification and Amendments 

Any modification of this Agreement shall be determined by the best interests of 
the child and shall be agreed upon by all parties. The parties understand that they 
can make informal changes in these plans when they all agree, but this Agree-
ment cannot be changed except in writing signed by all parties. 

2. Severability 

If any part of this Agreement is held to be invalid, such invalidity shall not in-
validate the whole Agreement. The remaining portions of the Agreement will 
continue to be valid and binding.  

3. Strict Performance 

The failure of a party to insist in any instance on the strict performance of any of 
the terms of this Agreement shall not be construed as a waiver of such term or 
terms for the future and such terms shall nevertheless continue in full force and 
effect. 

4. Governing Law 

This Agreement is a Massachusetts contract. General Laws c. 210, 

Sections 6C and 6D and other relevant laws of Massachusetts will govern its 
enforceability and the rights of the parties under it. 

THE PARTIES WHOSE SIGNATURES APPEAR BELOW AGREE TO 
HONOR THE SPIRIT, INTENT AND TERMS OF THIS AGREEMENT. 

_____ 
Date 

__________ 
Mother 
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Commonwealth of Massachusetts 

_____, ss 

Then personally appeared before me the above-named _____ (Father, father of 
Child 1), being duly sworn under penalties of perjury, and acknowledged the 
foregoing to be his free act and deed this _____ day of _____, 200X. 

 __________ 
Notary Public 
My Commission Expires: _____ 

_____ 
Date 

__________ 
Adoptive Parent 

_____ 
Date 

__________ 
Adoptive Parent 

Commonwealth of Massachusetts 

_____, ss 

Then personally appeared before me the above-named _____ (Adoptive parent 
of the child), being duly sworn under penalties of perjury, and acknowledged the 
foregoing to be her free act and deed this _____ day of _____, 200X. 

 __________ 
Notary Public 
My Commission Expires: _____ 

Commonwealth of Massachusetts 

_____, ss 

Then personally appeared before me the above-named   (Adoptive parent 
of the child), being duly sworn under penalties of perjury, and acknowledged the 
foregoing to be her free act and deed this _____ day of _____, 200X. 

 __________ 
Notary Public 
My Commission Expires: _____ 

2nd Supplement 2012 15–73 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Approved by: 

_____ 
Date 

__________ 
Designee 
Department of Social Services 

_____ 
Date 

__________ 
Attorney for the Child 

COMMONWEALTH OF MASSACHUSETTS 

County, ss. JUVENILE COURT DEPTARTMENT 
CITY DIVISION 
Docket No. CP 

 

____________________________
 
IN RE:  
Care and Protection of 
Children 
____________________________ 

 
)
)
)
)
) 

 
 
FATHER’S AFFIDAVIT 
 

I, Father, do hereby depose and say that on _____, 200X, I signed an Open 
Adoption Agreement between myself and the adoptive parents ______ concern-
ing Child 1, DOB X/X/XX. 

I entered into this Agreement freely, knowingly, and voluntarily and the Agree-
ment is not the product of coercion or duress. I have acknowledged, learned, and 
weighed all the facts and circumstances likely to influence my judgment. I have 
sought and obtained, or had the opportunity to seek and obtain independent legal 
advice. I have been duly apprised or advised of my respective legal rights. All 
the provisions of this Agreement and questions concerning this agreement have 
been fully and satisfactorily explained to me. I have given due consideration to 
such provisions and questions and I clearly understand and assent to all of the 
provisions in this Agreement. 

Signed under the pains and penalties of perjury this _____ day of _____, 200X. 
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Commonwealth of Massachusetts 

_____, ss 

Then personally appeared before me the above-named _____ (Father, father of 
Child 1), being duly sworn under penalties of perjury, and acknowledged the 
foregoing to be his free act and deed this _____ day of _____, 200X. 

 __________ 
Notary Public 
My Commission Expires: _____ 
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EXHIBIT 15D—Postadoption Sibling Visitation 
Agreement 

COMMONWEALTH OF MASSACHUSETTS  
TRIAL COURT DEPARTMENT  

CITY JUVENILE COURT 

Essex, ss. Docket No. CP0000000 
Docket No. CP0000000 

IN RE:  
JANE DOE, D0B X/X/XX  
MIGUEL MOE, DOB X/X/XX 

RONDA ROE, X/X/XX 

RAFAEL ROE, DOB X/X/XX 

AGREEMENT FOR SIBLING CONTACT  
ARTICLE I  
Introduction 

A.  Parties—This is an agreement between the Department of Social Ser-
vices, hereinafter, “the Department”; City Family Services (hereinafter “CFS”); 
Mack Moe, the legal father of Miguel; Martha Moe, the pre-adoptive mother of 
Miguel; Dorothy Doe, the pre-adoptive mother of Jane; and Mr. Y. and Ms. Y., 
the pre-adoptive parents of Rafael, regarding continued contact between all of 
the above-named children/siblings, upon the adoption, guardianship, or other 
custody disposition of the children. 

B.  Intent of the Parties  

1. The Department, CFS, Mr. Moe, Ms. Moe, and Mr. Y., Ms. Y, and Ms. Doe, 
the pre-adoptive parents of two of the minor children, agree that it is in the 
best interests of the children that they be able to maintain contact with their 
siblings who reside in different homes.  Through this agreement, the parties 
intend to support the bonds that the children have with each other.  

ARTICLE II  
Elements for Approval  

A. Knowing and Voluntary Execution 

1. The parties acknowledge that they are entering into this agreement freely 
and voluntarily, with no undue influence or coercion. 
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2. The parties acknowledge that they have ascertained and weighed all the 
facts and circumstances likely to influence their judgment in entering into 
this agreement and that they have each had independent legal advice, or the 
opportunity to obtain such advice.  

B. Approval By the Juvenile Court  

1. The parties agree to submit this Agreement for Sibling Contact to the court 
hearing the care and protection proceeding for the court’s approval.  

C. Approval By the Court in Which the Adoption Petition is Filed  

2. The Department and/or CFS will ensure that this agreement is filed with the 
court where any petition to adopt the child(ren) is filed pursuant to M.G.L. 
Ch. 210, § 6, and will request that the court approve this Agreement for Sib-
ling Contact before the adoption is finalized.  

3. If the judge hearing the adoption petition does not approve this Agreement 
for Sibling Contact, the Department and/or CFS will not attempt to go for-
ward with the adoption until the matter has been resolved. 

ARTICLE III  
Sibling Contact  

A. Effective Dates -- The terms for continued contact for any one child who is 
the subject of this agreement shall cease to be enforceable on the date that the 
child turns eighteen (18) years of age. 

B. Terms of Contact Between the Siblings  

1. Each year, the adoptive parent(s) will arrange for any child in his or her 
custody to participate in a minimum of six (6) visits with the child’s sib-
lings.  

2. Each year, Mr. Moe, the father of Miguel, and Ms. Moe, the pre-adoptive 
mother of Miguel, will arrange for Miguel to participate in a minimum of 
six (6) visits with his siblings.  

3. Each year, Dorothy Doe, the pre-adoptive mother of Jane, will arrange for 
Jane to participate in a minimum of six (6) visits with her siblings. 

4. Each year, Mr. Y and/or Ms. Y, the pre-adoptive parents of Rafael, will ar-
range for Rafael to participate in a minimum of six (6) visits with her sib-
lings. 
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5. Each year, the Department and/or CFS will arrange for any child in the 
permanent custody of the Department to participate in a minimum of six (6) 
visits with the child’s siblings.  

6. Sibling visits will take place in or around the months of February, April, 
June, August, October, and December. Martha Moe, or her designee, shall 
be responsible for contacting the other adoptive parents and the social 
worker and/or adoption worker for any child in the Department’s custody to 
arrange for visits to take place at a time and location that is agreeable to the 
parties. The parties anticipate that the August visit will be held at a park or 
other outdoor location, and that it may be combined with a visit between 
some of the children and the birth mother.  

7. If Martha Moe is unable to continue to arrange visits for any reason, Doro-
thy Doe, or her designee, shall be responsible for contacting the other adop-
tive parents and the social worker and/or adoption worker for any child in 
the Department’s custody to arrange for visits to take place at a time and lo-
cation that is agreeable to the parties. If both Martha Moe and Dorothy Doe 
are unable to facilitate visits for any reason, Mr. Y. and/or Ms. Y, or their 
designee, shall be responsible for contacting the other adoptive parents and 
the social worker and/or adoption worker for any child in the Department’s 
custody to arrange for visits to take place at a time and location that is 
agreeable to the parties. If no other party is able to arrange visits, the De-
partment shall be responsible for arranging the visits provided that there is 
an open case for a child who is the subject of this agreement. 

8. Before any adoption is finalized, the Department, CFS, Mr. and Ms. Moe, 
Mr. and Ms. Y., and Ms. Doe shall exchange contact information with each 
other. In addition, the adoption worker for the Department and for CFS shall 
designate one or more contact persons who shall be responsible for ensuring 
that any child in the Department’s custody will be able to participate in the 
sibling visits.  

9. If a child is unwilling to participate in a particular visit, Mr. and Ms. Y., Mr. 
and Ms. Moe, Ms. Doe and/or the Department and CFS shall not be re-
quired to take the child to the visit. 

10. In the event that a custodian of a child determines that it would be harmful 
to the child to attend a particular visit, s/he shall not be required to take the 
child to the visit. 

11. The Department and CFS shall make reasonable efforts to recruit adoptive 
parents for Ronda Roe who will agree to allow her to participate in a mini-
mum of six (6) sibling visits per year. 
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12. The Department and/or CFS will attempt to provide any child who is in the 
Department’s custody at age eighteen (18) with contact information for his 
or her siblings. However, the Department and/or CFS shall not provide the 
address or phone number of any adoptive parent(s) to any child without the 
permission of the adoptive parent(s).   

13. The parties agree to cooperate with each other in the exercise of their rights 
under this agreement, conforming their actions and behaviors to promote 
the best interests of the children at all times.  

ARTICLE IV  
Standard Provisions 

A. Statutory Reference—This agreement is entered into pursuant to Section 26 
Chapter 119 of the General Laws.  

B. Finality of Adoption—Any breach, modification or invalidation of the 
agreement or any part of it will not affect the validity of the adoption. The 
adoption will be final and not subject to review.  

C. Enforcement—The parties acknowledge that Mr. and Mrs. Moe, Ms. Doe, 
and Mr. and Ms. Y, the Department, and the children who are the subject of 
this agreement have the right to seek to enforce the terms of the agreement 
in either the Salem Juvenile Court, or the court in which the adoption peti-
tion was approved. 

D. Entire Understanding—This agreement contains the entire understanding of 
the parties. The parties have not relied on any representations other than 
those contained in this agreement. Oral statements or representations not in-
cluded in this written agreement or written material extrinsic to this agree-
ment shall not have any force or effect. 

E. Incorporation in the Termination Decree—The parties shall request that the 
agreement be incorporated by reference but not merged into the decree dis-
pensing with parental consent to adoption, guardianship or other custody 
disposition. Any future issues arising out of this agreement shall in no way 
vitiate or affect the validity of the decree. The decree shall be final.  

F. Incorporation in the Adoption Decree—The parties shall request that the 
agreement be incorporated by reference but not merged into the adoption 
decree. Any future issues arising out of this agreement shall in no way viti-
ate or affect the validity of the adoption decree. The adoption decree shall 
be final. 
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G. Severability—If any part of this agreement is held invalid, such invalidity 
shall not invalidate the whole agreement. The remaining portions of the 
agreement will continue to be valid and binding. 

 
 
Date: 

Respectfully Submitted, 

__________ 
Pre Adoptive Father of Rafael Roe 

 
Date: 

__________ 
Pre Adoptive Mother of Rafael Roe 

 
Date: 

__________ 
Pre Adoptive Mother of Jane Doe 

 
Date: 

__________ 
Pre Adoptive Father of Miguel Roe 

 
Date: 

__________ 
Pre Adoptive Mother of Miguell Roe 

 
Date: 

__________ 
Director of Adoptions 
City Family Services 

 
Date: 

__________ 
Adoption Supervisor 
Department of Social Services 

Date: _____ 
Department of Social Services 

 
Date: 

__________ 
Attorney for Department of Social 
Services 

Approved By: 

 
Date: 

 

__________ 
Attorney for Jane Doe, Miguel Moe, 
Rafael Roe 
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EXHIBIT 15E—Stipulation for Judgment 
Terminating Parental Rights (#1) 

County, ss. County Juvenile Court 
Town Division 
Docket No. 

CARE AND PROTECTION OF 
STIPULATION FOR JUDGMENT 

Now comes the Petitioner, the Department of Social Services, (hereinafter the 
“Department”), Jane Doe, the mother of the minor child in the above-captioned 
action, and Linda Doe, the minor child, by and through their counsel, and stipu-
late and agree as follows: 

WITHDRAWAL OF OBJECTION 

1. Jane Doe hereby withdraws her objection to the petition seeking to dispense 
with parental consent and notice to the child’s adoption, guardianship, cus-
tody or other disposition affecting her child, pursuant to G.L. c. 210 § 3(b) 
and G.L. c. 119 § 26 as amended. 

2. Jane Doe understands that by withdrawing her objection and voluntarily 
allowing the decree to enter, the Court shall adjudicate the child in need of 
care and protection, and enter a decree terminating Jane Doe’s parental 
rights with respect to her child Linda Doe. The mother understands that her 
right to receive notice of or to consent to any legal proceeding affecting the 
custody, guardianship, adoption or other disposition of Linda shall be termi-
nated.   

WAIVER OF RIGHTS 

1. Jane Doe expressly and voluntarily waives her right to a trial on the merits 
of the Department’s pending petition to terminate parental rights. 

2. Jane Doe expressly and voluntarily waives her right to appeal the final 
judgment or decree entered pursuant to the Stipulation for Judgment. 

VOLUNTARY AGREEMENT 

1. The Department agrees that Jane Doe has voluntarily agreed to the issuance 
of a decree from this Court dispensing with the requirement of notice to and 
consent of Ms. Doe to the adoption of Linda pursuant to G.L. c. 119 § 26(4) 
or G.L. c. 210 § 3(c). 
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2. The Department agrees that the issuance of the decree in this action dispens-
ing with parental consent to Linda’s adoption does not excuse the depart-
ment from using reasonable efforts under the provisions of 42 USC 471 
(a)(15)(D), 45 CFR 1356 (3)(iii), and G.L. c. 119, § 29C(2) in the event a 
care and protection or termination of parental rights case is filed involving 
another child or children of the mother’s. 

OPEN ADOPTION AGREEMENT 

1. On_____, this Court approved the Open Adoption Agreement filed herewith 
between, Jane Doe, the mother, and X, the prospective adoptive parents. 

2. The parties request that this Open Adoption Agreement be incorporated but 
not merged into the decree issued by this Court and that it survive as an in-
dependent contract. 

3. The parties request that the judge entering the decree dispensing with the 
mother’s notice and consent to adoption, be assigned to hear the Adoption 
Petition filed by the Department. 

4. The Department agrees to file a copy of the attached Open Adoption 
Agreement with any petition to adopt Linda sponsored by the Department, 
and that the judge assigned to the adoption case approve the “Open Adop-
tion Agreement” pursuant to G.L. c. 210 § 6C prior to the date for issuance 
of the adoption decree.   

5. The Department agrees to request that the Court issuing the adoption decree 
incorporate but not merge the “Open Adoption Agreement” into the adop-
tion decree and that it survive as an independent contract. 

6. If the judge hearing the adoption petition does not approve this Open Adop-
tion Agreement, the Department agrees to request a stay of the adoption 
proceedings.  The Department will attempt to notify the mother at an ad-
dress provided by Jane Doe.  The Department will notify counsel for the 
child.  The parties agree to attempt to resolve the Court’s concerns through 
mediation if available at no cost to the mother and child, and if practicable. 

7. In the event that the proposed adoptive parents cease to be an adoptive re-
source for the child, the Department will notify the mother, as well as coun-
sel for the mother and the child.  The mother may file a motion for relief 
from judgment.  The Department agrees to reassess the mother’s fitness to 
parent this child and may support the mother’s motion if it determines that 
this is in the child’s best interest.   If the Court does not grant the mother re-
lief from the judgment and decree entered pursuant to this stipulation for 
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judgment, the Department will make reasonable efforts to recruit an adop-
tive resource for the child that will agree to an open adoption agreement. 

8. The child’s attorney agrees to file this fully executed Stipulation for Judg-
ment within three days after the Department notifies the child’s attorney that 
the father’s rights have been terminated and DSS has completed all the doc-
uments necessary to file and finalize Linda’s adoption by the X family.  The 
parties acknowledge that the Department cannot file its application for an 
adoption subsidy until after the termination decree enters.  The Department 
may certify that the Department has completed the necessary documents 
when the subsidy application is complete, but before it has been submitted. 

POST TERMINATION CONTACT 

1. This Court shall continue to have jurisdiction to resolve any disputes that 
may arise between the Department and the mother concerning post termina-
tion contact until the decree of adoption is entered. 

Date: 

Respectfully Submitted,  

Attorney for the Department of Social Services: 
__________ 

Attorney for the Mother: 
__________ 

Attorney for the Child: 
__________ 
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EXHIBIT 15F—Stipulation for Judgment 
Terminating Parental Rights (#2) 

COMMONWEALTH OF MASSACHUSETTS  
ESSEX JUVENILE COURT - SALEM SESSION  

DEPARTMENT OF THE TRIAL COURT 

Essex, ss. Docket No CP0000000 

IN RE: 
RONDA ROE, D.O.B. X/X/XX 

AGREEMENT FOR JUDGMENT (MOTHER) 

A. Statement of Facts 

1. Ronda Roe, age X, was born X/X/XX in City, MA. She is the child who is 
the subject of this agreement between the Department of Social Services 
(hereinafter, “the Department”) and the birth mother.  

2. Rafaela Roe is the birth mother of the child.  

3. Richard Roe is the legal father of the child.  

4. The child has three siblings who are not the subject of this agreement. They 
are Jane Doe, d.o.b. X/X/XX, Miguel Moe, d.o.b. X/X/XX, and Rafael Roe, 
d.o.b. X/X/XX.  

5. A Care and Protection petition was filed on behalf of Jane Doe on X/X/XX, 
and she was placed in the temporary custody of the Department pursuant to 
M.G.L. Ch. 119, §24 on that date.  

6. A Care and Protection petition was filed on behalf of the other three chil-
dren on X/X/XX, and they were placed in the temporary custody of the De-
partment pursuant to M.G.L, Ch. 119, §24 on that date.  At the 72 hour hear-
ing held on X/X/XX, Miguel Moe was placed in the legal custody of his fa-
ther, Mack Moe. 

7. On or about X/X/XX, Ronda Roe was placed in foster care with Mack and 
Martha Moe.  She remains in that placement as of the date of this Agree-
ment. 

8. On X/X/XX, the two cases were consolidated by the Court (Justice, J).  

2nd Supplement 2012 15–87 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

9. On or around X/X/XX, the Department notified the Court and the parties 
that it was seeking to terminate the parental rights of Rafaela Roe and Rich-
ard Roe.  

10. On X/X/XX, following a hearing, Richard Roe’s right to consent to the 
adoption, guardianship or other custody disposition of the child was termi-
nated by order of the court.  

11. The Department’s goal for the child is adoption recruitment.  

B. Mother’s Withdrawal of Objection  

12. Rafaela Roe, the birth mother of the child, hereby voluntarily withdraws her 
objection to the petition to dispense with her right to receive notice of or to 
consent to any legal proceeding affecting the adoption, custody, guardian-
ship, or any other disposition of the child.  

13. Rafaela Roe acknowledges that she is currently unable to parent the minor 
child.  

14. Rafaela Roe understands that by withdrawing her objection and voluntarily 
allowing the decree to enter, the child will remain in the permanent custody 
of the Department until such time as the Department sponsors an adoption, 
guardianship, or custody petition on behalf of a caretaker for the child.  

C. The Department’s Agreement To Make Reasonable Efforts in the Future  

15. The Department agrees that the issuance of the decree in this case does not 
excuse the Department from the obligation to make reasonable efforts under 
the provisions of M.G.L. Ch. 119, Sec. 29C(2) in the event that a care and 
protection case is filed involving any sibling of the child named in this 
Agreement.  

D. Waiver of Rights  

16. Rafaela Roe waives her right to a trial on the merits of the hearing on termi-
nation of parental rights, and to an appeal of the decision of the court.  

17. Rafaela Roe acknowledges that they she is entering into this agreement 
freely and voluntarily, with no undue influence and no coercion.  

18. Rafaela Roe acknowledges that she has ascertained and weighed all the 
facts and circumstances likely to influence her judgment in entering into 
this Agreement and that she has had independent legal advice, or the oppor-
tunity to obtain such advice.  After being advised fully and fairly of her 
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rights and obligations under this Agreement, and after reading this Agree-
ment line by line, she acknowledges that she has signed it freely. 

E. Post-Termination Contact Between the Mother and the Child  

19. The parties agree that the Department shall arrange one (1) visit between the 
child and the birth mother in or around [month] of [year], provided that, in 
the opinion of the child’s therapist, a visit would not be harmful to her; and 
one (1) visit in or around [month] of [year], provided that, in the opinion of 
the child’s therapist, a visit would not be harmful to her.  

20. Beginning in [month] of [year], the Department shall arrange post-
termination visits between the child and the birth mother at least two (2) 
times per year in or around the months of [month] and [month]. However, if 
the child remains in her current foster home with Martha and Mack Moe, 
the Department will allow the child to participate in all visits between the 
birth mother and Miguel Moe, unless, in the opinion of the child’s therapist, 
it would be harmful to Ronda to attend those visits.  

21. In the event that the Department determines that post-termination visits 
would be harmful to the child, the agency shall file a motion to suspend 
post-termination visitation. 

22. The parties agree that before the child is adopted, the birth mother may send 
her pictures and letters as frequently as she wishes. The birth mother may 
send the letters and/or pictures to the adoption worker, who will determine 
whether and when to give them to the child.  

F. Future Contact Between the Mother and the Child Post-Adoption, 
Guardianship or Other Custody Disposition  

23. The Department will make reasonable efforts to recruit adoptive parents or 
legal guardians who will allow the child to participate in one (1) to three (3) 
post- adoption visits per year with the birth mother supervised by a visita-
tion center or a professional supervisor, as determined by the Department. 
The Department shall take into account the child’s wishes, the recommenda-
tions of the child’s therapist, and the wishes of the prospective pre-adoptive 
parent(s) in determining whether it will recommend one (1), two (2), or 
three (3) post-adoption visits per year. In the event that the Department ap-
proves Mack Moe and Martha Moe, or one of their relatives, or any other 
kinship foster home, as the child’s pre-adoptive placement, the Department 
will make reasonable efforts to ensure that the family will allow Ronda to 
participate in all visits between Miguel and the birth mother, if, in the opin-
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ion of the child’s therapist, it would not be harmful to Ronda to attend those 
visits.  

24. In the event that post-termination contact is terminated by order of the 
court, the Department shall have no obligation to recruit adoptive parents or 
legal guardians who will allow the post-adoption visitation as specified 
above. 

25. Before the Department closes the clinical/adoption case for the child, the 
adoption worker will ensure that an arrangement is made between the pro-
posed adoptive family or legal guardians and the birth mother of the child 
for the continuation of visits between the child and the birth mother.  

26. The mother is responsible for making sure the adoption worker has her cor-
rect address and phone number at all times before any adoption or guardian-
ship is finalized.  

27. The adoption worker for the Department will make reasonable efforts to 
recruit pre-adoptive parents or guardians who will agree to provide the birth 
mother with a post office box or other address for the receipt of mail from 
the birth mother to the child. The adoption worker will provide the birth 
mother with the address information before the adoption or guardianship is 
finalized.  

28. The adoption worker for the Department will make reasonable efforts to 
recruit pre-adoptive parents or guardians who will agree to send the birth 
mother a picture of the child and a letter updating the mother on the child’s 
status and well being, at least one (1) time per year in the month of [month]. 

29. The parties agree that the above arrangement shall include an understanding 
that if the adoptive parents or guardians do not receive any mail for the chil-
dren from the birth mother in any one (1) calendar year, they will no longer 
be obligated to maintain the post office box. The parties further agree that if 
mail sent to the birth mother is returned to the adoptive parents as undeliv-
erable for a period of one (1) calendar year, the adoptive parents shall have 
no further obligation to send mail.  

G. Post-Adoption Sibling Visitation  

30. The parties agree that post-adoption contact between the four (4) siblings is 
in the best interests of all of the children.  

31. The adoption worker will make reasonable efforts to recruit pre-adoptive 
parents or guardians who will allow the child to participate in a minimum of 
six (6) post- adoption visits per year with the child’s siblings in accordance 
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with the terms of the Agreement for Sibling Contact that was approved by 
the court.  

32. Before the Department closes the clinical/adoption case for this child, the 
adoption worker will ensure that an arrangement is made between each 
adoptive family and the adoptive family or guardians of the child for the 
continuation of sibling visits.  

H. Finality of the Decree  

33. Failure on the part of any proposed adoptive parents to adopt the child shall 
not result in revocation of the decree issued pursuant to M.G.L. Ch. 119, Sec 
26(4), The decree shall be final. 

34. Any decree entered into pursuant to M.G.L. Ch. 119, Sec. 26(4), relative to 
the mother, shall be separate from and independent of this Agreement, and 
shall not be subject to attack as a result of a breach of this Agreement by 
any party to the agreements.  

I. Incorporation of This Agreement for Judgment  

35. The parties agree that this Agreement for Judgment shall be incorporated 
but not merged into any decree or judgment issued by the court. 

Dated: _____ 

__________ 
Mother 

__________ 
Child’s Attorney 

__________ 
DSS Area Director 

Respectfully Submitted, 

__________ 
Mother’s Attorney 

__________ 
DSS Attorney 
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Chapter 16 

CHILD WELFARE PROCEEDINGS 
IN THE PROBATE AND FAMILY 
COURT* 

ANDREW L. COHEN, ESQ. 
Committee for Public Counsel Services, Boston 

MARGARET WINCHESTER, ESQ. 
Committee for Public Counsel Services, Worcester 

Scope Note 
While most child welfare cases arise in the Juvenile Court, this 
chapter addresses the four situations in which the Probate and 
Family Court has jurisdiction over these actions: 1) “care and 
responsibility” (i.e., child protection) petitions filed by the De-
partment of Children and Families (DCF) under G.L. c. 119, 
§ 23(a)(3); 2) sua sponte orders by the court granting custody 
of a child to DCF, also under G.L. c. 119, § 23(a)(3); 3) termina-
tion of parental rights proceedings filed under G.L. c. 210, § 3; 
and 4) voluntary placement petitions filed under G.L. c. 119, 
§ 23(a)(1). Please note that the name of the Department of 
Social Services (DSS) was changed to the Department of Chil-
dren and Familiesin 2008. Both designations may appear in this 
chapter; they are interchangeable. 

§ 16.1 INTRODUCTION 

Historically, child welfare cases were commonly heard in the Probate and Fam-
ily Court. However, since the expansion of the Juvenile Court in the mid-1990s, 
the number of child welfare cases filed in the Probate and Family Court has 
dwindled. Nevertheless, the Probate and Family Court continues to have juris-
diction over child protection and termination of parental rights proceedings, and 

                                                           
* Updated for the 2012 Supplement by Amy M. Karp, Esq. 
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counsel wishing to represent parents and children in the Probate and Family 
Court must be familiar with its practices and procedures. 

The Probate and Family Court has jurisdiction over four types of child welfare 
proceedings: 

• “care and responsibility” (i.e., child protection) petitions filed by 
DSS under G.L. c. 119, § 23(a)(3) (formerly § 23(C)); 

• sua sponte orders by the court granting custody of a child to DSS, 
also under G.L. c. 119, § 23(a)(3) (formerly § 23(C)); 

• termination of parental rights proceedings filed under G.L. c. 210, 
§ 3; and 

• voluntary placement petitions filed under G.L. c. 119, § 23(a)(1) 
(formerly § 23(A)). 

Prior to the 2008 amendments to Chapter 119, Section 23(a)(3) cases were called 
“23Cs” because they were found in Section 23(C) of the statute. Similarly, Section 
23(a)(1) cases were called “23As” because they were found in Section 23(A) of 
Chapter 119. 

While proceedings under G.L. c. 119, § 23(a)(3) and G.L. c. 210, § 3 affect the 
same rights and interests as care and protection and termination of parental 
rights proceedings in the Juvenile Court, there are a number of differences that 
are addressed briefly in this chapter. Counsel representing clients in the Probate 
and Family Court will also need to review the other chapters of this manual for 
legal, tactical, and strategic considerations. If a parent or child might be of Na-
tive American descent, counsel should also review Appendix A, Child Welfare 
Proceedings Under the Indian Child Welfare Act. 

§ 16.2 G.L. c. 119, § 23(a)(3) PROCEEDINGS 

Representing clients in proceedings under G.L. c. 119, § 23(a)(3) (formerly 
§ 23(C)) in the Probate and Family Court is, in most respects, the same as repre-
senting them in care and protection proceedings in the Juvenile Court. Counsel 
must communicate regularly with the client and establish a positive working 
relationship. Counsel must investigate the case, advocate for appropriate ser-
vices for the client, and prepare for hearings and trial. But Probate and Family 
Court practice does differ from Juvenile Court practice in some respects, and rep-
resentation of clients in § 23(a)(3) proceedings presents certain unique challenges 
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to child welfare lawyers. Some of the differences and challenges are addressed 
below. 

§ 16.2.1 Initiation of Proceedings 

Section 23(a)(3) of G.L. c. 119 provides that “[i]f a child is without proper 
guardianship due to death, unavailability, incapacity or unfitness of a parent or 
guardian or with the consent of a parent or parents, [t]he department [of Chil-
dren and Families] may seek, and shall accept, an order of the probate court 
granting responsibility for the child to the department.” The word “responsibil-
ity,” as used in § 23(a)(3), includes “custody.” Petition of Dep’t of Social Ser-
vices. to Dispense with Consent to Adoption, 22 Mass. App. Ct. 62, 65 (1986). The 
Probate and Family Court has guidelines governing procedures for § 23(a)(3) 
cases. See Guideline Procedures for the Placement of Children in the Custody of 
the Department of Social Services at the Initiative of the Court (G.L. c. 119, 
§ 23C) (hereinafter “Guidelines”) (a copy is included as Exhibit 16A). 

The statute creates two types of § 23(a)(3) cases: those initiated by a petition 
filed by DSS (DSS “may seek” responsibility) and those initiated by a sua 
sponte court order granting custody to DSS (DSS “shall accept” responsibility). 
Cases filed by DSS under § 23(a)(3) are rare; DSS usually files in Juvenile 
Court under § 24. Nevertheless, DSS may, for any number of reasons, elect to 
file a § 23(a)(3) petition in the Probate and Family Court. 

Most commonly, § 23(a)(3) cases are initiated by a sua sponte emergency cus-
tody order to DSS by the Probate and Family Court, issued during the pendency 
of another type of action, such as a paternity, a divorce, a guardianship or a re-
straining order proceeding. “A petition need not be filed to open and process the 
case. The sua sponte Order issued by the judge will suffice for the petition.” 
Guideline 4.a. The Department of Social Services may follow up on a sua sponte 
order by filing its own petition under § 23(a)(3). See Guideline 4.b. But, under 
the Guidelines, DSS need not file a petition, and, in practice, rarely does so. 

Practice Note 
Historically, some courts obtained confidential information from DCF 
about parents and children without their consent, and without provid-
ing parents a record of what was disclosed to the judge. The Su-
preme Judicial Court held that this practice violated the parents’ due 
process rights. Brantley v. the Hampden Div. of the Prob. & Fam. 
Ct., 457 Mass, 172, 184-88 (2010). Following Brantley, the Probate 
and Family Court issued Standing Order 2-11, which outlines the 
procedure by which the court may obtain information from DCF. The 
procedure only governs private domestic-relations cases. Once a 
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child is placed in DCF custody under G.L. c. 119, § 23(a)(3), the 
Standing Order no longer applies. Prob. & Fam. Ct. Standing Order 
2-11, ¶ 11. The Standing Order is available at http://www.mass.gov/
courts/courtsandjudges/courts/probateandfamilycourt/standingorder
s.html. 

Once the court has granted custody to DSS, it must certify the reasons for the 
order on two preprinted Probate and Family Court forms: “Contrary to the Wel-
fare/Initial Custody” and “Reasonable Efforts/Initial Custody.” Guideline 3.a. 
These findings are required by G.L. c. 119, § 29C. The forms require that the 
court determine that continuation of the child in the home is contrary to the 
child’s welfare and describe the bases for that determination. Copies of the 
forms are included in Chapter 3, Initiation of Care and Protection Proceedings, 
at Exhibit 3E. In sua sponte cases, “the court is making a determination that 
there is an immediate risk of harm or neglect which precludes the provision of 
preventive services by [DSS] as an alternative to removal.” Guideline 3.a. The 
“Reasonable Efforts” form contains a box for the court to check off in such 
cases, but the court must describe its reasons for doing so. Guideline 3.a. 

The parties to the § 23(a)(3) proceeding are given a copy of the emergency order 
transferring custody to DSS, along with notice that they may have a right to 
counsel if indigent. Counsel is automatically appointed for the child upon the 
initiation of the proceeding. See § 16.2.2, below. In a sua sponte case, if a legal 
parent or guardian is not a party to the underlying proceeding, that legal parent or 
guardian will also be given notice. Guideline 5.c. Typically, the Probate and Fam-
ily Court issues a citation with an order for notice of the proceeding to all inter-
ested parties and the parents and legal guardian, if any, and they must appear and 
object by the “return day” listed on the citation. See Prob. & Fam. Ct. R. 6, 8. If 
the matter is uncontested, the court notifies DSS within fourteen days of the return 
day and requires that the petition be presented for allowance with proof of service 
within thirty days after the return day. Prob. Ct. Stand. Order 1-06, § 15(a). 

§ 16.2.2 Appointment of Counsel 

Section 29 of G.L. c. 119 provides for the appointment of counsel to children 
and indigent parents “[w]henever a child is before any court under [§ 23(a)(3)].” 
The Appeals Court in Balboni v. Balboni, 39 Mass. App. Ct. 210, 211 (1995), 
has interpreted the right to counsel to attach “when a Probate Court judge con-
templates an award of custody of a minor child to DSS under” § 23(a)(3) (em-
phasis added). However, courts rarely appoint counsel prior to ordering custody 
to DSS. Generally, following the custody order, the court appoints counsel for 
the child and informs the parents that, if they wish to have appointed counsel, 
they must fill out the appropriate indigence forms. For more information regard-
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ing the indigence determination, see Chapter 3, Initiation of Proceedings, and 
Chapter 22, Special Considerations in Representing Parents. 

Counsel appointed in a sua sponte § 23(a)(3) proceeding may not normally rep-
resent the client in the underlying matter. Technically, the § 23(a)(3) case is not a 
part of the underlying proceeding. It is a different case, and the Probate and 
Family Court opens a new court file with its own docket number that is separate 
and distinct from the file for the underlying matter. Guideline 3.c. The Probate 
and Family Court’s Guidelines state that “[t]he scope of the appointment of 
counsel for a parent is limited to the issue of custody only and does not include 
the original or any other pending action.” Guideline 6.d. Section 29 of G.L. c. 119, 
which provides for appointment of counsel “at all hearings under [§ 23(a)(3)],” 
suggests that counsel does not represent the client in an underlying matter brought 
under another chapter. Accordingly, when the § 23(a)(3) case ends, counsel’s 
appointment terminates. 

However, there are not always clear-cut divisions between the two cases. If the 
underlying matter concerns custody or guardianship, the Probate and Family 
Court is likely to consolidate the matters for trial. In such cases, counsel should 
represent the client in all aspects of the custody litigation. If the underlying mat-
ter concerns issues such as spousal support or property division, counsel may 
wish to seek a bifurcation of the trial into custody issues (for which counsel will 
be present) and financial issues (for which the client will act pro se or with re-
tained counsel). Generally, counsel should not file an appearance or file plead-
ings in the underlying matter. See Supp. Prob. & Fam. Ct. R. 2. Counsel should 
contact the CAFL administrative office with any questions about representation in 
the underlying matter. In some circumstances, and with advance approval, counsel 
may receive compensation from CPCS to represent the client in the underlying 
matter. However authorization for counsel’s representation in the underlying 
matter ends when the § 23(a)(3) case is dismissed, even if the underlying matter 
is not resolved. See CAFL Perf. Std. 1.3(c); see also Chapter 19, Collateral Fam-
ily Law Proceedings in the Juvenile Court and the Probate and Family Court. 

§ 16.2.3 The Right to a Seventy-Two-Hour Hearing 

Although § 23(a)(3) is silent on the issue of a hearing following a sua sponte 
removal, the Supreme Judicial Court has held that due process mandates a sev-
enty-two–hour hearing. Custody of Lori, 444 Mass. 316, 321–22 (2005). In Lori, 
a private custody and visitation dispute in the Probate and Family Court, the 
judge sua sponte removed a child after hearing allegations of sexual abuse and 
neglect against the parents and ordered a forensic evaluation of the family. The 
mother moved for an evidentiary hearing. The court granted the motion, but 
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scheduled it to take place only after the evaluation was to be completed, which 
was expected to take another three months. Custody of Lori, 444 Mass. at 318. 

On appeal, the mother argued that parents and children in § 23(a)(3) cases 
should receive the same procedural due process protections that they receive in 
Juvenile Court proceedings under § 24, particularly a “postdeprivation hearing” 
within seventy-two hours. The Supreme Judicial Court agreed. According to the 
court, parents and children face the same substantive due process deprivations in 
emergency removal situations regardless of which court orders the removal. 
“Because the interests affected by rulings under [§ 23(a)(3) and § 24] are the 
same, the same protections should be provided.” Custody of Lori, 444 Mass. 
316, 321 (2005) In Lori, because the judge did not hold an evidentiary hearing 
before removing the child, the Supreme Judicial Court held that one should have 
been held within seventy-two hours of the removal. Custody of Lori, 444 Mass. 
at 322. The Supreme Judicial Court noted that, while the Probate and Family 
Court’s Guidelines provide for a postremoval hearing within two weeks (if the 
parent is not present at the initial hearing) or forty-five days (if the parent is pre-
sent at the initial hearing), that timing did not satisfy the requirements of due 
process. Custody of Lori, 444 Mass. at 321, 321 n.5. 

However, the Supreme Judicial Court held that a seventy-two–hour hearing is 
not required in all cases. It reasoned that the Probate and Family Court may al-
ready have considerable evidence from prior proceedings bearing on parental 
fitness and need not take such evidence again. Custody of Lori, 444 Mass. 316, 
322 & n.6 (2005). According to the Supreme Judicial Court, if the parent has 
had a prior opportunity to address allegations of unfitness or risk of harm to the 
child, the parent is not entitled to a seventy-two–hour hearing. The Supreme 
Judicial Court further held that when a seventy-two–hour hearing is held, the 
judge has “broad discretion” to exclude evidence that is cumulative or repetitive 
of evidence taken at prior proceedings. Custody of Lori, 444 Mass. at 322 n.6. 

The ramifications of this “prior-evidence exception” to the seventy-two–hour 
hearing rule are unclear. The “evidentiary” hearing held in the underlying proceed-
ing may not have included all the procedural protections provided at a seventy-
two–hour hearing in Juvenile Court, such as prior notice, the opportunity to sub-
poena witnesses, present other relevant evidence, or object to inadmissible hear-
say. In addition, the standard of proof at a seventy-two-hour hearing (preponder-
ance of the evidence) is higher than the standard required for an emergency re-
moval (reasonable cause to believe). Further complicating the issue, many par-
ents are unrepresented in the underlying matter. These parents, if indigent, are 
entitled to counsel in the § 23(a)(3) proceeding. It is unclear whether, or to what 
extent, the court can limit the evidence a parent may introduce at the seventy-
two–hour hearing if the parent did not have the benefit of counsel at the earlier 
proceeding. Counsel for a parent should advocate strenuously for a full seventy-
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two–hour hearing, at which counsel is not limited by evidence submitted or ar-
guments made when the client was unrepresented. Counsel also should ensure 
that the court applies the preponderance of evidence standard if the child is to 
remain out of the home beyond seventy-two hours. 

Finally, children rarely have counsel in the underlying matter. Children should 
not be foreclosed from defending or otherwise participating in a seventy-two–
hour hearing just because the court already has evidence bearing on unfitness. 
Children have a right to a seventy-two–hour hearing in the Juvenile Court inde-
pendent of their parents’ rights. See Care and Protection of Manuel, 428 Mass. 
527, 538 (1998). Counsel for the child should argue that, based on Manuel, the 
child has a right to a seventy-two–hour hearing in the Probate and Family Court 
irrespective of the evidence offered and the arguments made by the parents at 
any hearing prior to removal. Due process requires that children have a mean-
ingful postremoval hearing. Care and Protection of Manuel, 428 Mass. at 538. 
Counsel should be prepared to argue that the child is not bound by the evidence 
submitted or arguments made at prior hearings. 

§ 16.2.4 Preparation for the Seventy-Two-Hour Hearing 

For several reasons, counsel may find it more difficult to prepare for a seventy-
two–hour hearing in the Probate and Family Court than for one in the Juvenile 
Court. Perhaps the most significant problem for counsel is determining the nature 
of the allegations against the client. In § 23(a)(3) cases filed by DSS, the allega-
tions are set forth in the petition (as they are in a care and protection petition in 
the Juvenile Court). However, because sua sponte cases rarely have a “petition,” 
parents and children may not know precisely what facts form the basis of the 
removal order. The Probate and Family Court may have listed its reasons for the 
removal decision in the “Contrary to the Welfare/Initial Custody” and “Reason-
able Efforts/Initial Custody” forms; however, the information provided may be 
fairly limited. 

Absent specific facts alleging abuse or neglect of the child, counsel may be 
hard-pressed to determine how best to defend their client. This is not merely 
inconvenient; it also presents a constitutional problem. Due process requires that 
parents and children “have the opportunity effectively to rebut adverse allega-
tions concerning child-rearing capabilities.” Adoption of Mary, 414 Mass. 705, 
710 (1993); Care and Protection of Martha, 407 Mass. 319, 327 (1990). A par-
ent or child cannot effectively rebut the adverse “allegations” of a sua sponte 
§ 23(a)(3) order if the bases of the order are not articulated in a written order or 
findings. If the court has not already done so, counsel should consider requesting 
that the court issue written for findings supporting the need for the sua sponte 
removal. A sample motion is included at Exhibit 16E. 
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The court’s § 23(a)(3) file may be small. Counsel must, therefore, review the file 
in the underlying matter in order to prepare adequately for the seventy-two–hour 
hearing (as well as any subsequent evidentiary hearing or trial). As in Juvenile 
Court proceedings, counsel must request DSS’s file as quickly as practicable, 
and ask that the social worker or attorney for DSS fax information to counsel 
prior to the hearing. Counsel may also need to interview the social worker as-
signed to the case (obtaining, if necessary, the DSS attorney’s permission). 
Counsel should also be prepared for the possibility, at this stage in the proceed-
ing, that DSS has no knowledge whatsoever about the client and his or her fam-
ily. The agency may not even have a position as to custody or placement of the 
child. For a detailed discussion of counsel’s preparation for the seventy-two–hour 
hearing in general, see Chapter 3, Initiation of Care and Protection Proceedings. 

§ 16.2.5 Conduct of the Seventy-Two-Hour Hearing 

As the Supreme Judicial Court noted in Custody of Lori, “‘the purpose of a sev-
enty-two hour hearing is to enable the judge to determine whether a child will be 
in immediate danger of serious abuse or neglect if returned to his parents or cus-
todian.’” Custody of Lori, 444 Mass. 316, 321 (2005) (quoting Care and Protec-
tion of Perry, 438 Mass. 1014, 1014 (2003)). Since an initial removal is based 
on the relatively low “reasonable cause” standard, “a primary function of the 
seventy-two hour hearing is to discover and correct any errors that may have oc-
curred during the initial hearing[.]” Custody of Lori, 444 Mass. at 321 (citing 
Care and Protection of Robert, 408 Mass. 52, 64–65 (1990)). 

At a seventy-two–hour hearing in the Juvenile Court, the judge may grant custody 
to DSS only if he or she finds that 

• the child is suffering from serious abuse or neglect, or 

• the child is in immediate danger of serious abuse or neglect, and 

• immediate removal is necessary to protect the child from serious 
abuse or neglect. 

G.L. c. 119, § 24. The petitioner must meet its burden by a “preponderance of 
the evidence.” Care and Protection of Robert, 408 Mass. 52, 58 (1990). The 
burden cannot be shifted to the parents to prove that removal was not warranted. 
See Adoption of Larry, 434 Mass. 456, 470 (2001); Petitions of Dep’t of Soc. 
Servs. to Dispense with Consent to Adoption, 389 Mass. 793, 802–03 (1983). 
The same standard and burden of proof apply in § 23(a)(3) proceedings in the 
Probate and Family Court. Custody of Lori, 444 Mass. 316, 321 (2005). 
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In a Juvenile Court seventy-two–hour hearing under § 24, the parties have the 
option of arguing for a grant of custody to a third party. See G.L. c. 119, §§ 24, 
26(2)(i); Care and Protection of Manuel, 428 Mass. 527, 535–36 (1998). The 
Supreme Judicial Court’s holding in Lori—that parents and children in Probate and 
Family Court proceedings should be afforded the same rights that they are afforded 
in Juvenile Court—suggests that such an option is also available in a § 23(a)(3) sev-
enty-two–hour hearing. The court may also be able to issue a temporary custody 
order to a third party pursuant to its equitable powers. See § 16.2.8, below. 

Lori did not address those requirements in the Guidelines regarding content or 
procedure for the seventy-two–hour hearing that do not affect the parties’ sub-
stantive rights. For example, the Guidelines provide that at the postremoval 
hearing, the Probate and Family Court may look into any existing DSS assess-
ments of the family and require additional assessments. Guideline 7. The Guide-
lines also require that DSS present a service plan, identify services in place, ad-
dress placement issues, and discuss efforts made to reunify the child with his or 
her parents. Guideline 9. The judge will expect child’s counsel to address issues 
relating to the medical, dental, emotional, and educational status and needs of 
the child. Guideline 9.d. Counsel for the child should, therefore, be prepared to 
address the court regarding these issues and seek court orders necessary to ensure 
that the child is receiving appropriate services. 

§ 16.2.6 Visitation 

Parents have a constitutional right to visit with their children absent a finding by 
clear and convincing evidence that visits would be harmful to the child or to the 
public interest. See Custody of a Minor (No. 2), 392 Mass. 719, 725–26 (1984); 
Adoption of Rhona, 57 Mass. App. Ct. 479, 488–89 (2003). Children, too, have 
an interest in maintaining a relationship with their parents. See, e.g., Care and 
Protection of Robert, 408 Mass. 52, 59–60 (1990). 

However, the parties often disagree about the frequency, length, or conditions of 
visitation. In the Probate and Family Court, 

[i]f the parent or guardian of a child placed in charge 
of any person, association or public or private institu-
tion by any state department . . . is not, upon request, 
informed by such department . . . where the child is, 
the probate court . . . may, upon petition of such parent, 
guardian or next of kin, and upon notice, if in its opin-
ion the welfare of the child and the public interest 
will not be injured thereby, require such department 
. . . to give the information and permit the parent, 
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guardian or next of kin to visit the child at such times 
and under such conditions as the court orders; and the 
court may revise its order or make new orders or de-
crees as the welfare of the child and the public interest 
may require. 

G.L. c. 119, § 35 (emphasis added). Although § 35 clearly gives the Probate and 
Family Court authority to enter visitation orders, G.L. c. 119, § 21 grants DSS 
authority to “control visits to the child.” Further, the Supreme Judicial Court has 
held that the custodial powers granted under § 21 may be reviewed by the court 
only for error of law or abuse of discretion. See Care and Protection of Isaac, 
419 Mass. 602, 611 (1995); Care and Protection of Jeremy, 419 Mass. 615, 618 
(1995). This suggests a conflict. However, in Custody of a Minor (No. 2), the 
Supreme Judicial Court held that DSS’s power to control visits under § 21 “is 
modified . . . by G.L. c. 119, § 35 . . . , which gives the parents the right to visit 
with their children[.]”Custody of a Minor (No. 2), 392 Mass. 719, 725–26 
(1984). Thus, counsel for a parent or a child in a § 23(a)(3) proceeding can rely 
on § 35 in seeking specific visitation orders on behalf of the client. 

Practice Note 
The authority of the Juvenile Court to order a specific visitation 
schedule is less clear-cut since § 35 refers only to the Probate and 
Family Court. See Chapter 7, Services, Placement and Visitation, 
§ 7.4.2, for a discussion of this issue. 

Children in the department’s custody have the right to visit with grandparents, 
provided visits are not contrary to the children’s best interests. See G.L. c. 119, 
§ 26B(a). In determining whether grandparent visitation is in a child’s best inter-
est, the court or the department shall consider the goal of the service plan, and 
the relationship between the child’s grandparent and the child’s parents or legal 
guardian. G.L. c. 119, § 26B(a). A grandparent of a child who is the subject of a 
petition under G.L. c. 119 who is denied visitation by the department may file a 
petition in the committing court. G.L. c. 119, § 26B(a). 

In addition, siblings separated in foster care have a right to visit with each other. 
G.L. c. 119, § 26B(b). At the time of the initial placement, the court or the de-
partment shall determine “that sibling visitation rights be implemented through a 
schedule of visitations or supervised visitations[.]” G.L. c. 119, § 26B(b). A par-
ent (unless rights have been terminated), a child, a legal guardian, or the depart-
ment can file a petition for sibling visitation in the committing court. G.L. c. 119, 
§ 26B(b), (c). For a further discussion about sibling and grandparent visitation, 
see Chapter 7, Services, Placement and Visitation. 
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§ 16.2.7 Case Management and Pretrial Conference 

Section 23(a)(3) proceedings are governed by the Time Standards set forth in 
Probate Court Standing Order 1-06. (Note that the Time Standards refer to these 
cases as § 23(C) cases.) In all contested § 23(a)(3) cases, a case management 
conference must be held not more than thirty days after the return date. Prob. Ct. 
Stand. Order 1-06, § 15(b). Counsel is encouraged to confer prior to the confer-
ence in order to agree on a proposed schedule of deadlines and dates through 
trial. Prob. Ct. Stand. Order 1-06, § 4. At the case management conference, the 
court must consider a referral to permanency mediation. Prob. Ct. Stand. Order 
1-06, § 15(c). It may also order discovery deadlines, establish deadlines for mo-
tions, hear motions, or dismiss the case if the petitioner is not present. Prob. Ct. 
Stand. Order 1-06, § 4(b). 

A pretrial conference must be scheduled for a date within seventy-five days of 
the case management conference. Prob. Ct. Stand. Order 1-06, § 15(b). A trial 
date must be set for no later than 120 days from the date of the pretrial conference. 
Prob. Ct. Stand. Order 1-06, § 4(b). 

§ 16.2.8 Trial 

The Probate and Family Court has many dispositional options at trial. It can 
dismiss the § 23(a)(3) proceeding and return the child home. It can grant tempo-
rary or permanent custody to DSS. See Custody of a Minor, 21 Mass. App. Ct. 1, 
6–7 (1985). But, the court can only grant custody to DSS if it finds, by clear and 
convincing evidence, that the parent(s) or guardian(s) are currently unfit. Cus-
tody of a Minor, 21 Mass. App. Ct. at 7. This is the same standard of unfitness 
that applies in Juvenile Court matters under § 26. Custody of a Minor, 21 Mass. 
App. Ct. at 9. See Chapter 14, The Adjudication and Disposition of Care and 
Protection and Termination of Parental Rights Proceedings. 

The statute also “indirectly” gives the court authority to terminate parental rights 
by allowing DSS, as custodian, to consent to the child’s adoption, but “only 
when [such power] is expressly included in the order of the court.” G.L. c. 119, 
§ 23(a)(3). The Probate and Family Court can only issue a termination decree 
under § 23(a)(3) if it follows all procedural and substantive safeguards provided 
under G.L. c. 210, § 3. See Custody of a Minor, 2 Mass. App. Ct. 68, 72 (1974). 

The court may, with the assent of the parents or upon a finding of unfitness, is-
sue a custody order to a third party. While § 23(a)(3) does not expressly author-
ize third-party custody orders, § 29—which applies to § 23(a)(3) proceedings—
authorizes the Probate and Family Court to “make such temporary orders as may 
be necessary to protect . . . the child and society.” G.L. c. 119, § 23(a)(3); cf. 
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Petition of Dep’t of Soc. Servs. to Dispense with Consent to Adoption, 22 
Mass. App. Ct. 62, 66 (1986). The court may also issue a third-party custody 
order in the underlying matter. See G.L. c. 208, § 28 (divorce); G.L. c. 209C, 
§§ 10(a), 10(d) (paternity). In addition, the court may issue a third-party custody 
order pursuant to its equitable powers under G.L. c. 215, § 6. See Petition of the 
New Bedford Child & Family Servs. to Dispense with Consent to Adoption, 385 
Mass. 482, 487 (1982) (when issue of child’s “welfare and best interests” is be-
fore court, judge may exercise broad equitable powers to make custodial orders 
even though statute is silent on such authority). Lastly, counsel for a parent or 
child may seek to have the child placed with a legal guardian under G.L. c. 190B, 
§ 5-201, or DCF may sponsor a guardianship. See 110 C.M.R. § 7.300 et seq. 
See Chapter 19, Collateral Family Law Proceedings in the Juvenile Court and 
the Probate and Family Court, for a discussion about guardianships. 

The Time Standards govern the date by which a judgment or decree must enter 
following trial. This date depends on the number of days of trial. Prob. & Fam. 
Ct. Stand. Order 1-06, § 19. 

§ 16.2.9 Permanency Hearings / Reasonable 
Efforts Certification 

Section 23(a)(3) requires that the court, when making “an order,” “consider the 
provisions of [G.L. c. 119, §] 29C and . . . make the written certification and 
determinations required by said section 29C.” Section 29C, in turn, requires that 
the Probate and Family Court certify that DSS has utilized reasonable efforts to 
make it possible for the child to return safely to his or her parent or guardian. 
The court must do so “not less than annually.” G.L. c. 119, § 29C; Guidelines 
9.g, 11.a. Typically, these findings are made at the annual permanency hearing 
under G.L. c. 119, § 29B. 

The Probate and Family Court is required to hold permanency hearings for all 
children in DSS’s custody in § 23(a)(3) cases. Section 29B of G.L. c. 119 pro-
vides that, within twelve months of the original grant of “responsibility of a 
child to the department . . . , and not less than every 12 months thereafter while 
the child remains in the care of the department, the committing court shall con-
duct a permanency hearing.” While many children removed in § 23(a)(3) pro-
ceedings are returned home shortly after removal—thus eliminating the need for 
permanency hearings—some remain in foster care for long periods. Moreover, 
as noted above, the Probate and Family Court has the authority to grant DSS 
permanent custody of a child in § 23(a)(3) proceedings. See Custody of a Minor, 
21 Mass. App. Ct. 1, 6–7 (1985). As in permanency hearings in the Juvenile 
Court, DSS must file and serve on counsel a permanency plan for the child. 
G.L. c. 119, § 29B. Counsel for both parents and children should use this process 
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to strongly advocate for the client’s goals. See generally Chapter 20, Permanency 
Planning. 

§ 16.2.10 Posttrial Advocacy and Appeals 

In appropriate circumstances, counsel may wish to seek posttrial relief. Both the 
Massachusetts Rules of Civil Procedure and the Massachusetts Rules of Domes-
tic Relations Procedure provide a number of grounds for challenging a court’s 
judgment. The following are the relevant rules: 

• Rule 52(b): Motion to amend findings or make additional findings 
and amend judgment accordingly; 

• Rule 59(a): Motion for new trial; 

• Rule 59(e): Motion to alter or amend judgment; 

• Rule 60(a): Motion to correct judgment, order or other part of the 
record; and 

• Rule 60(b): Motion for relief from judgment 

Although these rules do not technically apply in child welfare cases, they “may 
be used as a cogent standard.” Adoption of Reid, 39 Mass. App. Ct. 338, 340–41 
(1995); Adoption of Theodore, 36 Mass. App. Ct. 355, 357 n.5 (1994). Thus, a 
judge may apply the same procedural mechanisms, grounds, and forms of relief in 
child welfare cases as in other civil and domestic relations matters even though these 
rules of procedure technically do not apply to child welfare cases. For a detailed 
discussion of posttrial motions, see Chapter 17, Postjudgment Representation. 

Parents and children may appeal an adverse judgment in a § 23(a)(3) proceed-
ing. Unlike appeals of Juvenile Court final orders, appeals from judgments in 
§ 23(a)(3) cases are governed by the Massachusetts Rules of Appellate Proce-
dure and not by G.L. c. 119, § 27. The notice of appeal must be signed by a par-
ent-appellant, see Mass. R. App. P. 3(c), and filed within thirty days of entry of 
the judgment on the docket. See Mass. R. App. P. 4(a). Counsel not certified to 
take child welfare appeals must file a motion for appointment of appellate coun-
sel. See Mass. R. App. P. 3(f). Trial counsel must notify the CAFL administrative 
office of the filing of the appeal. When the motion for appointment of appellate 
counsel is allowed by the court, the CAFL administrative office will appoint 
appellate counsel. Trial counsel remains counsel of record on the appeal until 
appellate counsel files his or her appearance. See Mass. R. App. P. 3(f). 
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If the court has granted DSS permanent custody of the child, the parent and 
child should have the same right to petition for a review and redetermination as 
he or she would have in the Juvenile Court under G.L. c. 119, § 26. See Custody 
of Lori, 444 Mass. 316, 321 (2005) (“Because the interests affected by rulings 
under [§ 23(a)(3) and § 24] are the same, the same protections should be pro-
vided.”). See Chapter 17, Postjudgment Representation, for a discussion about 
review and redeterminations. 

In 2011, Chapter 119 was amended to extend court jurisdiction in cases where 
young adults between the ages of eighteen and twenty-two continue to receive 
services from the Department. G.L. c. 119, § 23(f). The court must hold annual 
permanency hearings and these young adults are entitled to court-appointed 
counsel as long as they remain in the “care” of the Department. G.L. c. 119, 
§ 23(f). For more information about representing young adults ages eighteen to 
twenty-two, see Chapter 20, Permanency Planning. 

§ 16.2.11 Continued Responsibility for Young Adults Over 
Age Eighteen 

General Laws c. 119, § 23(a)(3) permits the department to retain legal responsi-
bility for a young adult after the age of eighteen if the youth: (1) has an intellec-
tual disability; (2) was in the custody of the department prior to turning eight-
een; and (3) is declared mentally incompetent by the court. Both the young adult 
and the parents, if indigent, are entitled to court-appointed counsel. G.L. c. 119, 
§ 29. Section 23(a)(3) does not apply to youth who are incompetent because of 
mental illness. In those cases, the department may file a petition in the Probate 
and Family Court to be named the youth’s guardian. In either situation, the 
young adult should be appointed an attorney from the CPCS Mental Health Liti-
gation Unit to represent him or her in the Section 23(a)(3) or guardianship pro-
ceeding. Whenever possible, the CAFL attorney assigned to represent the parent 
in the underlying child welfare case should continue to represent the parent in 
the Section 23(a)(3) proceeding. 

§ 16.3 VOLUNTARY PLACEMENT PETITIONS 
UNDER G.L. c. 119, § 23(a)(1) 

A parent may voluntarily place his or her child in the care of DSS. G.L. c. 119, 
§ 23(a)(1) (formerly § 23(A)); 110 C.M.R. § 4.10. Often this occurs when the 
child needs a residential placement for medical or mental health reasons. As 
with other foster care placements, DSS may receive federal funding for a child 
in its care under a voluntary placement. 45 C.F.R. § 1356.22. However, federal 
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financial participation is available only for the first 180 days of the child’s place-
ment in foster care, unless there has been a judicial determination that continued 
placement is in the best interests of the child. 45 C.F.R. § 1356.22(b). 

As a result, when there is no allegation of parental unfitness and a parent re-
quests continued placement, DSS will file a petition in the Probate and Family 
Court under G.L. c. 119, § 23(a)(1) seeking “care and responsibility” of the 
child. The granting of a § 23(a)(1) petition does not abrogate the parent’s right to 
make decisions on behalf of his or her child. G.L. c. 119, § 23(A). However, the 
voluntary placement agreement typically requires the parent to temporarily dele-
gate to DSS certain rights and responsibilities necessary to provide foster care, 
such as the right to consent to routine medical care. Unlike an order granting 
custody to DSS, the parent will continue to make decisions concerning the pro-
vision of special education services or extraordinary medical treatment. The 
parent will also have more control and rights relative to visitation with the child 
and the services provided by DSS to the child. 

A parent may withdraw his or her agreement at any time. G.L. c. 119, § 23(a)(1); 
see also 45 C.F.R. § 1356.22(c). As a practical matter, if a parent seeks to termi-
nate the voluntary agreement and DSS believes that returning the child home 
will place the child at imminent risk of abuse or neglect, DSS may file a petition 
for custody in the Probate and Family Court under § 23(a)(3) or in the Juvenile 
Court under § 24. 

The Probate and Family Court has developed protocols for the filing of 
§ 23(a)(1) petitions. See Protocol for Voluntary Care and Responsibility Cases 
under G.L. c. 119, § 23(A) (now § 23(a)(1) (hereinafter “Protocol”) (a copy is 
included at Exhibit 16B). The petition must include a signed waiver of notice 
and assent to the petition by the parent who signed the Voluntary Placement 
Agreement, which must be attached to the petition. If the waiver section is not 
complete the petition cannot be filed. Protocol, § 3. The Department must make 
every effort to file the petition at least thirty days prior to the expiration of the 
initial voluntary placement agreement. Protocol, § 1. See Exhibit 16C, G.L. 
c. 119, § 23(A) Petition, and Exhibit 16D, G.L. c. 119, § 23(A) Decree. 

Chapter 119 does not explicitly provide a right to counsel to parents in 
§ 23(a)(1) proceedings. However, § 23(a)(1) requires that a permanency hearing 
be held as provided in G.L. c. 119, § 29B, and children and indigent parents have 
a right to counsel at permanency hearings. See G.L. c. 119, § 29. The decree form 
in Section 23(a)(1) cases includes notice to the parents of their right to counsel.. 
The parents must appear at the Probate and Family Court and complete the re-
quired affidavit of indigency forms before counsel will be appointed. The child 
has the right to counsel at the initial hearing and at permanency hearings. 
G.L. c. 119, § 29. 
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Upon receipt of the notice of assignment, counsel should immediately contact 
the client to ensure that the client understands the nature of the proceeding and 
that the continued placement is voluntary. At times a parent may feel pressured 
into continuing the voluntary placement agreement, especially if he or she is 
advised that refusal to sign the agreement may result in DSS filing a petition for 
custody. Rarely is the child’s position relative to continued placement presented 
to the court at the initial filing. Therefore, it is incumbent upon counsel for the 
child to determine the child’s position and zealously advocate that position be-
fore the court. Many § 23(a)(1) petitions are filed to allow continued treatment 
of the child in a residential setting. However, if the child opposes the placement 
counsel should, consistent with the client’s position, advocate for a dismissal, a 
return home with appropriate services, or an alternative placement. 

Upon filing of the petition, a hearing must be scheduled and held within thirty 
days. Prob. & Fam. Ct. Standing Order 1-06, § 17; Protocol, § 6. In most cases 
counsel is appointed prior to the hearing. At the time of the hearing, the court 
must also determine whether continued placement with DSS is in the child’s best 
interests. While many of these petitions proceed on a relatively informal basis, 
all of the informal and formal discovery and litigation tools are available. Coun-
sel for the child may need to zealously advocate for appropriate services to en-
sure that placement out of the home is of limited duration and the necessary ser-
vices are in place for the child to return home. In addition, while in placement, 
the child has a right to visit with his or her siblings and with grandparents. 
G.L. c. 119, § 26B(a), (b). 

§ 16.4 TERMINATION OF PARENTAL RIGHTS 
PROCEEDINGS UNDER G.L. C. 210, § 3 

Prior to 1992, petitions to dispense with parental consent to adoption (i.e., ter-
mination of parental rights proceedings) were all heard in the Probate and Fam-
ily Court. However, in 1992, the legislature amended Chapter 119 to permit the 
Juvenile Court in a care and protection case to enter an order dispensing with a 
parent’s right to receive notice of, or consent to, the child’s adoption. See 1992 
Mass. Acts c. 303. As a result, the vast majority of contested termination of pa-
rental rights proceedings in which DSS is a party are now heard in the Juvenile 
Court. Nevertheless, the Probate and Family Court retains jurisdiction over these 
proceedings, and, occasionally, DSS may file a G.L. c. 210, § 3 petition in the 
Probate and Family Court. 

When DSS files a G.L. c. 210, § 3 petition in the Probate and Family Court, coun-
sel is not appointed for the parents until the parent files an objection and com-
pletes the required paperwork to establish indigency. Most courts automatically 
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appoint counsel for the child. In the majority of these cases there will be an un-
derlying custody proceeding under § 23(a)(3) or § 24, and counsel in the custody 
proceeding will be appointed to represent the same client in the termination case in 
the Probate and Family Court. See G.L. c. 211D, § 6B (a parent or child involved 
in multiple child welfare proceedings may be appointed only one trial attorney). 

The Probate and Family Court Case Management and Time Standards are appli-
cable to termination of parental rights petitions. See Prob. & Fam. Ct. Standing 
Order 1-06. The Time Standards require that, if the case is contested, the register 
shall issue a track assignment and scheduling notice for a case management con-
ference to be held not more than thirty days after the return date. Prob. & Fam. 
Ct. Standing Order 1-06, § 15(b). At the case management conference, the court 
must schedule a pretrial trial conference within seventy-five days. Prob. & Fam. 
Ct. Standing Order 1-06, § 15(c). At the pretrial conference, a trial date shall be 
set for no later than 120 days from the date of the pretrial conference. Prob. & 
Fam. Ct. Standing Order 1-06, § 15(c). 

For the most part, the preparation for trial and conduct of the trial proceeds in 
the same manner that it does in the Juvenile Court. There are three Probate and 
Family Court practices that deserve mention. The Probate and Family Court will 
issue a pretrial order, which normally requires all parties to meet and draft a 
joint pretrial memorandum. See Prob. & Fam. Ct. Standing Order 1-06, § 8(a) 
(citing Mass. R. Civ. P.10). Absent extenuating circumstances, counsel may be 
held to the witnesses and exhibits agreed upon in the pretrial memorandum. The 
court will also schedule trial dates sequentially or as close to sequential as the 
judge’s calendar permits. Prob. & Fam. Ct. Standing Order 1-06, § 9. When tri-
als are not completed in the number of days originally scheduled, the court is 
required to schedule the remaining trial days as soon as possible using the earli-
est available trial days with the goal of minimizing intervals between trial days. 
Prob. & Fam. Ct. Standing Order 1-06, § 9. The time for the issuance of the 
judgment or decree is determined by the length of the trial. Prob. & Fam. Ct. 
Standing Order 1-06, § 19. 

As with all proceedings, counsel should be familiar with the rules and local 
practices of the courts in which they practice. Counsel should also be aware that 
all probate and family courts have implemented an individual calendar system 
so that a case is assigned to a particular judge. Motions must be marked for hear-
ing on a day that the assigned judge hears motions. 
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§ 16.5 APPOINTMENT OF GUARDIANS AD LITEM 

The Probate and Family Court has authority to appoint a guardian ad litem 
(GAL) to “investigate the facts for any proceeding pending in said court relating 
to or involving questions as to the care, custody or maintenance of minor chil-
dren.” G.L. c. 215, § 56A. The court has issued standards for GAL investigators. 
See Prob. & Fam. Ct. Standing Order 1-05 and Standards for Category F Guardian 
ad Litem Investigators. The purposes of these standards are to 

• provide accountability related to GAL investigations; 

• improve custody, visitation, and other outcomes for children; 

• promote uniformity and consistency in GAL investigations; and 

• promote respect for the rights of parties and their children, includ-
ing their safety. 

Prob. & Fam. Ct. Standing Order 1-05. The GAL is to perform the duties within 
the scope of the order of appointment. According to the standards, the GAL 
gathers and reports factual data to the court. This role is similar to that of the 
court investigator in care and protection proceedings in the Juvenile Court. 

Unlike a court investigator, the appointment of a GAL is not automatic. Counsel 
must, therefore, consider the possible strategic benefits and drawbacks before 
requesting or assenting to such appointment. When making this determination, 
counsel should be aware that, once appointed, a GAL may be required to pro-
vide updates for every court appearance. GAL reports are provided directly to 
the court and are admissible in all subsequent hearings, subject to motions in 
limine. See Chapter 5, Court Investigators and Guardians Ad Litem, and Chapter 
8, Evidence in Care and Protection and Termination of Parental Rights Cases. In 
many courts the guardian ad litem will provide counsel with a copy of the report 
at the time it is filed with the court. Local practice varies as to whether absent 
agreement of the parties, the report is admitted into evidence if the GAL is not 
called as a witness. As such, counsel seeking to introduce the GAL report in evi-
dence or cross-examine the GAL should request the presence of the GAL at the 
evidentiary hearing. 

The GAL’s roles and responsibilities are set forth in the standards. For example, 
the GAL must decline or withdraw from the appointment if a conflict of interest 
exists or the GAL has information or personal relationships that will bias the 
process or outcome of the litigation. GAL Standards, § 1.3(A). The GAL shall 
not file motions except as related to performance of the GAL’s responsibilities 
and as provided in the standards. GAL Standards, § 1.3(C). 
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Further, the standards require the GAL to obtain appropriate releases or court 
orders before obtaining privileged and confidential information about the parties 
and their children. GAL Standards, § 4.6.1. Similarly if “counseling information 
[for a child] is needed but protected by a privilege, the GAL or counsel must 
return to the appointing judge and present a motion for appointment of another 
guardian ad litem to investigate whether waiver of a child’s psychotherapy privi-
lege is in the child’s best interest.” GAL Standards, § 4.6.2 (citing Adoption of 
Diane, 400 Mass 196, 201 (1987); G.L. c. 233, § 20B). This differs from the 
practice in care and protection cases, where the Juvenile Court order appointing 
the court investigator appears to shift the burden to the parties to object to the 
release of confidential or privileged information. 

The standards developed for the GAL can also provide a useful roadmap for counsel. 
They set forth an extensive outline of the scope and content of the investigation, 
which counsel should consider investigating prior to the client’s meeting with 
the GAL. In addition, the standards provide details about the form and content 
of the report, which can be particularly useful as counsel prepares for cross-
examination of the GAL. 

The Probate and Family Court also has issued standards for GAL evaluators. See 
Prob. & Fam. Ct. Standing Order 1-08 and Standards for Category E Guardian ad 
Litem Evaluators. A GAL evaluator is appointed to gather and report factual 
information, use clinical knowledge to interpret that data, and formulate clinical 
opinions to assist the court in making custody, visitation, or other decisions re-
lated to the welfare of a child. For a further discussion about Guardians Ad Li-
tem, see Chapter 5. 

§ 16.6 DISCOVERY AND INVESTIGATION 

Investigation and discovery are crucial to effective and zealous representation in 
the Probate and Family Court. The types of investigation and informal discovery 
are comparable to those of Juvenile Court proceedings as outlined in Chapter 4, 
Investigation and Discovery. Formal discovery is governed by the Massachusetts 
Rules of Civil Procedure. See Supp. Prob. & Fam. Ct. R. 27A. Parties may ob-
tain discovery through depositions, written interrogatories, requests for produc-
tion of documents, physical or mental examinations, and requests for admis-
sions. Mass. R. Civ. P. 26(a). Counsel seeking formal discovery in the Probate 
and Family Court should review the rules carefully 
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§ 16.6.1 Depositions 

Under Mass. R. Civ. P. 30(a), a party must obtain prior leave of court to take a 
deposition in any case where “the relief sought is the custody of minor chil-
dren.” As in the Juvenile Court, counsel should include in the motion a request 
for funds under the Indigent Court Costs Act for the cost of the deposition. See 
Exhibit 4O for a sample motion. When seeking to depose a party, the notice 
may include a request for production of documents in compliance with Rule 34 
(discussed below). Mass. R. Civ. P. 30(b)(5). If deposing a nonparty, counsel 
must issue a subpoena as provided in Rule 45, which also may include a request 
for production of documents. Mass. R. Civ. P. 30(a) and 45(b). 

§ 16.6.2 Requests for Production of Documents 
and Interrogatories 

Rule 34 of the Massachusetts Rules of Civil Procedure provides that any party 
may serve on another party a request to produce documents within the party’s 
possession, custody or control. No prior leave of court is required. Mass. R. Civ. 
P. 34(b). The party served must submit a written response within thirty days. 
Mass. R. Civ. P. 34(b). 

Of course, counsel for a parent or child can always request a copy of “the entire 
social services file” from DCF under 110 C.M.R. § 12.09. See Chapter 4, Inves-
tigation and Discovery. However, a request for production of documents can be 
an effective tool for obtaining documents that DCF refuses to produce, such as 
home finder or adoption unit records. 

Interrogatories are governed by Mass. R. Civ. P. 33. Rule 33(a) provides, in part, 
that “any party may serve upon any other party written interrogatories to be an-
swered by the party served.” A party may serve up to thirty interrogatories with-
out leave of court. Mass. R. Civ. P. 33(a)(2). The court on motion for good cause 
shown may allow service of additional interrogatories. Mass. R. Civ. P. 33(a)(2). 
The rule also provides instructions as to the method and time for answering in-
terrogatories. Mass. R. Civ. P. 33(a)(3). 

§ 16.6.3 Motion for Mental or Physical Examination 

Under Mass. R. Civ. P. 35(a), a court may order a party to submit to a physical 
or mental examination by a physician if the party’s mental or physical condition 
is at issue in the case. The party requesting the examination must file a motion 
demonstrating good cause. Mass. R. Civ. P. 35(a). For a further discussion of 
court-ordered evaluations, see Chapter 9, Privilege and Confidentiality. 
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§ 16.7 INTRADEPARTMENTAL ASSIGNMENTS 
AND CONSOLIDATION 

On occasion, there may be related cases pending in separate divisions of the 
Probate and Family Court that counsel wants heard together. There are no writ-
ten procedures to guide counsel in this process. Generally, counsel should ad-
dress the issue in the court that will hear both proceedings to ensure that the 
court and all parties will assent to the consolidation. Counsel should then file a 
motion in the other court with notice to all parties requesting that the matters be 
consolidated. 

There may also be occasions when related cases are pending in the same divi-
sion of the Probate and Family Court, such as a § 23(a)(3) petition and a pater-
nity action. In this situation, the consolidation of the two matters may expedite a 
final resolution and may serve the best interests of the child. If a consolidation is 
consistent with the client’s position, counsel should consider filing a motion to 
consolidate. However, prior to filing the motion, if counsel is court-appointed on 
one of the matters, counsel should contact the CAFL administrative office to 
determine whether he or she can be compensated to represent the client in the 
collateral matter. See Chapter 19, Collateral Family Law Proceedings in the Ju-
venile Court and the Probate and Family Court. For a discussion about proce-
dures for requesting an interdepartmental assignment among different divisions 
of the Trial Court, see Chapter 13, Trial Preparation and Conduct. 

 

(Text continues on p. 16–21.) 
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EXHIBIT 16B—Probate and Family Court Protocol 
for Voluntary Cases Under G.L. c. 119, § 23(A) 

Protocol for Voluntary Care and Responsibility Cases  
under G.L. c. 119, § 23(A) 

1. The Department of Social Services, hereinafter referred to as the Depart-
ment, will make every effort to file a petition and seek an order of care and 
responsibility at least 30 days prior to the expiration of the initial six month 
Voluntary Placement Agreement between the Department and the par-
ents(s)/guardian. 

2. The petition shall be filed in the county in which the parents(s)/guardian, 
who is/are placing the child in the care of the Department, resides. 

3. The petition will include waiver of notice and assent to the petition by the 
parents(s)/guardian who has/have signed the Voluntary Placement Agreement 
which is to be attached to the petition. If the waiver section of the petition is 
not complete, the petition cannot be filed. 

4. No citation needs to issue, due to the waiver of notice and the assent to the 
petition. The 23(A) action is based on the parent(s)/guardian and the De-
partment agreeing on the need for placement for reasons unrelated to paren-
tal unfitness. The assent of the parent or guardian who is requesting such 
services is sufficient. 

5. Upon the filing of the petition, a date for hearing must be scheduled, to be 
held within 30 days of the filing of the petition. Notice of the date of the 
hearing will be sent by the court to the Department and to the par-
ent(s)/guardian. 

6. The statute requires that “the court shall determine whether continued 
placement with the department is in the child’s best interests and shall issue 
its determination, including the rationale therefor, in written form.” (empha-
sis added). A decree for use in these cases is included with this protocol. In 
addition to the necessity of an agreement between the parent(s)/guardian 
and the Department, the statute requires the independent review and ap-
proval of the court, with the rationale for approval. The decree includes a 
space for entry of the court’s rationale for the determination that continued 
placement with the Department is in the child’s best interest. The petition 
provides a space for the Department to outline the reason(s) for the child’s 
need for placement. 
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7. Permanency hearings are required for cases filed under c. 119, § 23A. Trial 
Court Rule VI governs the procedure for permanency hearings. The date for 
the initial permanency hearing shall be entered on the decree. The date of 
the permanency hearing shall be set by reference to the date of the child’s 
initial placement with the Department, which will appear in the Depart-
ment’s petition. The initial permanency hearing must be held no later than 
twelve months from the child’s initial placement with the Department. Per-
manency hearings shall be scheduled annually thereafter. 

8. Pursuant to c. 119, § 29, governing permanency hearings, the parent, guard-
ian, or custodian of the child has a right to counsel at the permanency hear-
ing if they are “financially unable to retain counsel.”. The court shall pro-
vide notice to the parent(s)/guardian that they have the right to counsel for 
the permanency hearing if indigent. The interim decree for c. 119, § 23A 
cases includes notice to the parent(s)/guardian of their right to counsel. 

9. The child has the right to counsel at the permanency hearing. Upon the is-
suance of the decree, the court shall appoint counsel for the child for the 
permanency hearing to ensure that counsel for the child is in place and pre-
pared for the permanency hearing. 

10. Notice of the permanency hearing shall be sent to the Department, the par-
ent(s)/guardian, and the attorney(s), pursuant to Trial Court Rule VI. 

11. If the Voluntary Placement agreement is terminated by either or both of the 
parties, the Department of Social Services, pursuant to Trial Court Rule VI, 
will notify the Court so that the case may be removed from the Permanency 
Hearing list. 
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EXHIBIT 16C—G.L. c. 119, § 23(A) Petition 

Commonwealth of Massachusetts 
The Trial Court 

____ Division Probate and Family Court Department Docket No. ____ 

Petition for Voluntary Care and Responsibility of 

________________________________________ 
(name of child) 

M.G.L. c. 119, § 23(A) 

To the Justices of the Probate and Family Court: 
RESPECTFULLY represents the Department of Social Services: 

1. The child, _________________ born on ____________________ is under 
  (name of child)  (date and place of birth) 
the age of eighteen. 

2. The child currently resides in ____________ within the county of _________. 
 (type of placement) 

3. The child’s parent(s)/guardian, ______________________________________ 
  (name of parent(s)/guardian with whom Voluntary Placement is made) 
reside(s) at: ______________________________________________________. 

4. The above named parent(s)/guardian, has/have entered into a Voluntary 
Placement Agreement with the Department Of Social Services, pursuant to 
which the child was placed in foster care on __________________________ for 
      (date of placement) 
reasons related to the child’s __________________________________ and not 
    (mental health)/(medical condition) 
to parental unfitness. 

5. The Department and the parent(s)/guardian agree that continuation in place-
ment is in the child’s best interest and have agreed to extend the child’s place-
ment by amending the original Voluntary Placement Agreement. The amended 
Voluntary Placement Agreement, is attached hereto. 

6. The reason(s) for the child’s need for continued placement is/are as follows: 
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7. It is in the child’s best interest to continue his/her placement with the Depart-
ment because _____________________________________________________ 
________________________________________________________________. 

WHEREFORE YOUR PETITIONER PRAYS that this Honorable Court find 
that continued placement of the child named herein is in the child’s best interest 
and enter a decree under the provisions of the General Laws of Massachusetts, 
Chapter 119, § 23(A), granting the Massachusetts Department of Social Services 
care and responsibility of the child under the terms and conditions of the at-
tached Voluntary Placement Agreement, or any extension thereof. The Depart-
ment of Social Services further requests that this Honorable Court schedule a 
permanency hearing in accordance with the General Laws of Massachusetts, 
Chapter 119, § 23(A). 

Date _____________  ____________________________________ 
    (signature of agency’s representative) 
    Address: ____________________________ 
    ____________________________________ 
    Tel. No. (    ) _________________________ 
    B.B.O. # ____________________________ 

 
I/We hereby consent to the continued placement of the child named in this 
petition and to the filing of this petition and having consented, I/We waive 
notice of the filing of this petition. 
 
Date _____________      ___________________    _____________________ 
                                                           (signature of parent(s)/guardian) 

Interim Form: VP-1.2.14.03 
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EXHIBIT 16D—G.L. c. 119, § 23(A) Decree 

Commonwealth of Massachusetts 
The Trial Court 

____ Division Probate and Family Court Department Docket No. ____ 

Decree for Voluntary Care and Responsibility of 

________________________________________ 
(name of child) 

M.G.L. c. 119, § 23(A) 

 At a Probate and Family Court held at _______________________, on 
___________________, the Honorable _________________________ presided. 

On the petition of the Department of Social Services, with the assent of the par-
ent(s)/guardian with authority to enter into a Voluntary Placement Agreement — 
after Hearing: 
 
• IT IS DECREED that continued voluntary placement of the above named 
child in the care of the Department of Social Services is in the child’s best 
interest, and the Department of Social Services has accepted from the child’s 
parent(s) or guardian(s) a temporary delegation of rights and responsibilities 
as set out in the Voluntary Placement Agreement attached to the petition, as 
agreed to by the Department of Social Services, which delegation shall be 
terminable by either the Department of Social Services or the parent(s) or 
guardian(s). This decree shall govern any future written extensions or 
amendments to the Voluntary Placement Agreement entered into by the parties. 

The Court’s rationale for determination that continued placement with the 
Department of Social Services is in the child’s best interest is: ___________ 
______________________________________________________________ 
______________________________________________________________ 
 

 
A permanency hearing shall be held on _________________, 20____ which 
is no later than 12 months from the child’s initial placement in the care of the 
Department of Social Services. 

Date __________  __________________________________________ 
   JUSTICE OF THE PROBATE AND FAMILY COURT 
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NOTICE TO Parent(s)/Guardian: 

1. A permanency hearing to determine the plan for this child shall be held 
within twelve (12) months of the child’s initial placement in the care of the 
Department of Social Services and not less frequently than every 12 months 
thereafter while the child remains in the care of the department. The date for 
the permanency hearing in this case is listed above. Upon the entry of this 
decree the Court shall appoint counsel for the child for the permanency 
hearing. You have the right to counsel appointed by the Court for that hear-
ing if you are determined to be indigent. An indigent person is defined by 
the SJC Rule 3:10. The Court will determine if you are indigent. Contact an 
Assistant Register or Adoptions Clerk of the Court before the date of the 
permanency hearing to obtain the forms you are required to complete in or-
der for the Court to determine if you are indigent. 

Interim Form: VP-2.2.14.03 
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EXHIBIT 16E—Motion Under G.L. c. 119, § 23(A) 
For Written Findings in Support of Sua Sponte 
Removal 

COMMONWEALTH OF MASSACHUSETTS 

______, ss PROBATE AND FAMILY COURT 
_____ DIVISION 
DOCKET NO. _____ 

 

______________________________ 
 
IN RE: Robert Johnson 
 
______________________________ 
 
Johnson v. Johnson 
Docket no. _____ 
 
______________________________ 

 

MOTHER’S MOTION FOR ISSUANCE OF FINDINGS IN SUPPORT OF 
COURT’S SUA SPONTE REMOVAL ORDER UNDER G.L. c. 119, § 23(C) 

Sarah Johnson, mother of Robert Johnson, hereby respectfully requests that this 
Court promptly issue findings in support of its August 4, 2006 order, sua sponte 
removing Robert from her custody and placing him in the legal custody of the 
Department of Social Services (DSS). In support of this motion, Ms. Johnson 
respectfully represents as follows: 

Procedural History 

1. On January 14, 2006, Michael Johnson, the Child’s father, filed a Complaint 
for Modification, seeking to change his visitation arrangements with the 
Child (DOB 1/27/00) and reduce his child support obligations. 

2. At a status conference on this matter on August 4, 2006, Ms. Johnson al-
leged that Mr. Johnson had physically assaulted her in March 2006. Mr. 
Johnson, in turn, alleged, without providing any evidentiary support, that 
Ms. Johnson was a “drug user who shouldn’t have a child in her care.” On 
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that day, this Court sua sponte ordered that Robert be placed in the custody 
of DSS. 

3. Upon issuing the order, this Court noted from the bench that it “had con-
cerns about this child, about the allegations of physical abuse and substance 
abuse.” This Court did not make any other oral statements, findings or or-
ders, or issue any findings, specifying its concerns about Robert’s safety. 

4. A 72-hour hearing, as mandated by Custody of Lori, 444 Mass. 316 (2005), 
is scheduled to be held on August 8, 2006. 

Discussion 

Due Process requires that this Court support its sua sponte removal order 
under G.L. c. 119, § 23(C) with specific findings showing why removal was 
necessary to protect Robert. 

5. Due process requires that parents and children “have the opportunity effec-
tively to rebut adverse allegations concerning child-rearing capabilities.” 
Adoption of Mary, 414 Mass. 705, 710 (1993); Care and Protection of Mar-
tha, 407 Mass. 319, 327 (1990). Such adverse allegations are usually set 
forth in care and protection petitions filed by DSS in Juvenile Court under 
G.L. c. 119, § 24 and in petitions filed by DSS in the Probate and Family 
Court under § 23(C). However, in this case the § 23(C) action was initiated 
not by petition but by a sua sponte order of this Court. 

6. Sua sponte custody orders under G.L. c. 119, § 23(C) initiate a legal pro-
ceeding distinct from the underlying custody matter without the filing of 
any petition or complaint. According to Guideline 4.a of the Probate Court’s 
Guideline Procedures for the Placement of Children in the Custody of the 
Department of Social Services at the Initiative of the Court (G.L. c. 119, § 
23C) (December 2002) (“Guidelines”), “[a] petition need not be filed to 
open and process the case. The sua sponte Order issued by the judge will 
suffice for the petition.” While DSS may follow up on a sua sponte order by 
filing its own petition under § 23(C), see Guideline 4.b, it has not done so in 
this case. 

7. As a consequence, the parties in this proceeding do not know precisely what 
facts formed the basis of this Court’s removal order. A parent or child can-
not effectively rebut the adverse “allegations” of a sua sponte § 23(C) order 
if the bases of the order are never articulated in written findings. This of-
fends due process. 
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8. The Supreme Judicial Court stressed the constitutional importance of hav-
ing written statements regarding adverse allegations in Duro v. Duro, 392 
Mass. 574 (1984). In Duro, the SJC examined G.L. c. 276, § 85B, which au-
thorizes Probate and Family Court probation officers to investigate the facts 
relevant to custody of children and “report the result of such findings” to the 
court. Although the statute is silent as to the form such reports may take, the 
SJC construed the statute to require that the reports be in writing and filed 
with the court. Id. at 579-80. Doing so “render[s § 85B] consistent with de-
cisions of this court and other jurisdictions that fundamental fairness, as 
well as due process concerns, requires that a parent be given the opportunity 
effectively to rebut adverse allegations concerning his or her child-rearing 
capabilities.” Id. at 580. If an investigative report must be in writing to com-
port with due process, the grounds for an order depriving a parent of cus-
tody must be as well. 

9. The temporary guardianship statute, which also addresses emergency cus-
tody of children, is similarly instructive. Under G.L. c. 201, § 14, the Pro-
bate and Family Court can appoint a temporary guardian for a minor if the 
welfare of that minor requires the “immediate appointment” of a guardian. 
When the court makes an appointment, the order “shall indicate the nature 
of the emergency requiring such appointment and the particular harm 
sought to be avoided[.]” G.L. c. 201, § 14(f). Probate and Family Courts 
should do likewise when making emergency orders under § 23(C). The need 
for such written findings is even greater under § 23(C), because the State, 
rather than a private party, receives temporary custody. 

10. Due process requires that Ms. Johnson and her counsel have a meaningful 
opportunity to rebut the adverse allegations. To afford them a meaningful 
opportunity, this Court should make the requested findings available to her 
counsel not later than twenty-four (24) hours prior to the 72-hour hearing. 

WHEREFORE, Ms. Johnson respectfully requests that this Court: 

(a) issue findings, within twenty-four (24) hours of the scheduled 72-hour hear-
ing, specifying the nature of the Court’s concerns regarding Robert’s safety 
and provide such findings to Ms. Johnson’s counsel; and 

(b) grant Ms. Johnson such other and further relief as this Court deems just and 
proper. 

2nd Supplement 2012 16–35 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

 

DATED: August 4, 2006 SARAH JOHNSON 
By her counsel, 

_____ 
John Doe (BBO #50000) 
Address 
Address 
Boston, MA 02108 
(617) 482-0000 
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Chapter 17 

POSTJUDGMENT 
REPRESENTATION* 

ANDREW HOFFMAN, ESQ. 
Committee for Public Counsel Services, Boston 

BETH M. NUSSBAUM, ESQ. 
Law Offices of Beth M. Nussbaum,  

Scope Note 
Many child welfare cases continue even after judgment enters. 
This chapter addresses postjudgment issues, including review 
and redetermination under G.L. c. 119, § 26, permanency 
planning hearings, foster care reviews, abuse of discretion 
hearings, posttrial challenges to findings of fact and conclu-
sions of law, and preservation of appellate rights. Please note 
that the name of the Department of Social Services (DSS) was 
changed to the Department of Children and Families (DCF) in 
2008. Both designations may appear in this chapter; they are 
interchangeable. 

§ 17.1 INTRODUCTION 

In some cases, the entry of judgment represents the conclusion of the proceed-
ings and of trial counsel’s appointment. However, in many cases, much work 
remains after judgment enters. As long as the child remains in DCF custody, the 
case remains open and child’s counsel must continue to represent the child in all 
aspects of the proceeding. See Adoption of Daisy, 77 Mass. App. Ct. 768, 783 
(2010) (child’s counsel has ongoing obligations to his client during the period 
between termination and adoption). Parents also continue to participate in all post-
judgment proceedings, unless their parental rights have been terminated. CAFL 
Performance Standard No. 7 outlines the postjudgment responsibilities of trial 
counsel for parents and children. Standard 1.3 explains when counsel’s appointment 

                                                           
* Updated for the 2012 Supplement by Beth M. Nussbaum, Esq. 
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ends. The CAFL Performance Standards are available online at 
http://www.publiccounsel.net/private_counsel_manual/CURRENT_MANUAL_
2010/Ch.4%20Civil.pdf. 

If a client is dissatisfied with the court’s decision, counsel might challenge the 
judgment through an appeal, a motion to vacate or modify the judgment, or a 
motion for a new trial. If parental rights have not been terminated, counsel might 
also seek relief for the client through a review and redetermination proceeding 
or a permanency hearing. In addition, issues involving the child’s placement, 
parent and sibling visitation, medical treatment, services, reunification, and even 
termination of parental rights may arise postjudgment. This chapter addresses 
these and other subjects in the context of the continuing role of trial counsel 
after judgment enters. Some of these areas are discussed more fully in other 
chapters. 

§ 17.2 THE PERIOD BETWEEN TRIAL 
AND ENTRY OF JUDGMENT 

Under the Juvenile Court Time Standards, the court must issue its findings and 
judgment within ninety days after the trial has concluded. See Juv. Ct. Standing 
Order 2-07, III.C, available online at http://www.mass.gov/courts/courtsandjudges/
courts/juvenilecourt/timestandardsstandingorder207.pdf. However, in some cases 
the wait may be longer. Until judgment enters, counsel’s obligations to the client 
continue as before trial. This includes representation at administrative and judicial 
reviews, settlement negotiations, and resolution of visitation disputes. 

In cases where the delay is particularly lengthy, counsel may consider filing a 
motion requesting that the court enter its findings and judgment by a particular 
date. While this may meet with little success initially, it could pave the way for 
an effective interlocutory appeal. See Adoption of Rhona I, 57 Mass. App. Ct. 
479, 481, 486–87 (2003) (criticizing the almost two-year delay between trial and 
judgment). See Exhibit 13Q for a motion requesting that the court enter findings 
and judgment by a particular date. 

In addition, if circumstances change significantly prior to entry of judgment, 
counsel may consider filing a motion to reopen the evidence. See Adoption of 
Rhona I, 57 Mass. App. Ct. 479, 486–87 (2003). For example, if much of DCF’s 
case at trial focused on the bond between the child and the preadoptive parents 
but the placement disrupted before the court’s decision, the parent should be 
allowed to introduce evidence of these recent events. Alternatively, counsel 
might seek to reopen the evidence if DCF has been unsuccessful in recruiting an 
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adoptive home and the parent’s circumstances have greatly improved. See Ex-
hibit 13P, Motion to Reopen the Evidence. 

Some important postjudgment remedies must be pursued within a short period 
of time after judgment enters. For example, a notice of appeal signed by the cli-
ent must be filed within thirty days of the judgment even if the court has not yet 
issued findings in support of the judgment. See Mass. R. App. P. 3(c), 4(a). 
Counsel cannot rely on the clerk’s office to send out timely notice of the entry of 
the judgment; instead, counsel must periodically check the docket. Counsel’s 
failure to do so could result in the client’s loss of significant postjudgment reme-
dies, including the right to appeal. See Global NAPs, Inc. v. Awiszus, 457 Mass. 
489, 499 n.15 (2010); Stephens v. NAPs, 70 Mass. App. Ct. 676, 683 (2007); 
BJ’s Wholesale Club, Inc. v. City Council of Fitchburg, 52 Mass. App. Ct. 585, 
587–88 (2001). 

Once the judgment enters, counsel must contact the client immediately to dis-
cuss options and decide on a plan. However, many parents are transient, partici-
pate in time-limited residential treatment programs, or live in temporary housing 
and may be difficult to locate. Therefore, it is critical for counsel to stay in touch 
with the parent client after trial and to periodically remind the client to let counsel 
know if he or she moves or if there are any other changes to the client’s contact 
information. 

It is equally important for child’s counsel to remain in regular contact with child 
clients following the trial. It is not uncommon, particularly when there is a long 
delay between the conclusion of trial and entry of judgment or during the typi-
cally lengthy appeal process, for a child to change his or her position in the case 
or for the child’s needs to change. For example, a child may have been residing 
in a preadoptive home at the time of trial and in support of being freed for adop-
tion. However, by the time a judgment enters terminating the parents’ rights, the 
child’s placement may have disrupted resulting in the child no longer wanting to 
be adopted. In that case, counsel may seek to reopen the evidence or pursue re-
lief through a review and redetermination or permanency hearing. In some cas-
es, counsel may need to file a notice of appeal, particularly if the parents have 
appealed and the child now also wants to appeal. If counsel does not maintain con-
tact with the child, counsel might not know of the client’s changed circumstances 
and might fail to preserve the child’s postjudgment remedies. 
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§ 17.3 COMMUNICATING WITH THE CLIENT 
ABOUT THE JUDGMENT 

The first and most important postjudgment responsibility of trial counsel is to 
communicate the outcome of the trial to the client. This goes beyond simply 
notifying the client of the court’s decision. If the judgment is adverse, counsel 
must explain all postjudgment rights, remedies, and strategies, including the 
right to appeal, motions to modify or vacate the judgment, motions for a new 
trial, statutory reviews, and possible settlement options. Counsel should discuss 
the pros and cons of various strategies, including their likelihood of success. 

Communication with the child client about the court’s judgment is equally im-
portant. As in all communications with child clients, special care must be taken 
to deliver information in a meaningful and developmentally appropriate manner. 
See CAFL Perf. Stds. 1.5, 1.6. Counsel may need to meet with the child several 
times to fully explain the child’s options and decide on a plan. 

§ 17.4 SETTLEMENT 

After judgment enters, counsel also has a continuing duty to engage in settle-
ment negotiations consistent with the client’s interests and directions whenever 
viable. For example, many parents who may have been reluctant to settle earlier, 
but now have a termination judgment against them may be willing to forego 
their appellate rights in exchange for some postadoption contact with the child. 
Particularly for children, settlement is beneficial because it avoids the lengthy 
and unpredictable appellate process and expedites permanency. Child’s counsel 
can often play an active role in encouraging settlement. If appellate counsel has 
been assigned, trial counsel will need to coordinate any settlement negotiations 
with the appellate attorney. See Chapter 15, Settlement. 

§ 17.5 DETERMINING WHEN TRIAL COUNSEL’S 
REPRESENTATION ENDS 

A judgment by the court after a trial rarely ends the case for all the parties to the 
care and protection proceeding. Generally, representation of a child ends when 
the child leaves DCF custody. This will occur when the child is returned to his 
or her parents’ custody, is adopted, is awarded a permanent guardian, or turns 
eighteen. Generally, representation of the parent ends when the child is no long-
er in DCF custody or when the parent’s rights have been terminated. 
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CAFL Performance Standard 1.3(a), Duration of Representation, specifically 
identifies those situations where parent’s counsel and child’s counsel may end 
their representation and notify CPCS to close out their appointments. These 
rules are fairly complicated, and have become even more so because of recent 
changes to the law. Specifically, in 2011 the legislature extended court jurisdic-
tion and the right to counsel for young adults who remain in the care of DCF up 
to age twenty-two. Further, Care and Protection of Thomasina, 75 Mass. App. 
Ct. 563 (2009) created new obligations on trial counsel after entry of a permanent 
guardianship. Counsel should read closely Standard 1.3, and contact the CAFL 
administrative office if he or she has any questions about a client’s right to con-
tinued representation. 

§ 17.5.1 Parent’s Counsel 

Except as discussed below, representation of a parent client at the trial level ends 
when one of the following occurs: 

(1)  The child is adopted or turns eighteen.  

(2)  The only subject child, or the client, has died.  

(3)  Counsel has withdrawn for all purposes (not for purposes of obtaining 
appellate counsel).  

(4)  The court has stricken counsel's appearance or the appearance of the 
client, and no appeal has been filed regarding such action.  

(5)  The case is dismissed, and no appeal has been filed.  

(6)  The court appoints a permanent guardian for the child, and no appeal 
has been filed (subject to the conditions described below).  

(7)  The court grants permanent custody of the child to a person other than 
DCF, and no appeal has been filed (subject to the conditions described 
below).  

(8)  A petition to terminate the client’s parental rights has been allowed, and 
no appeal has been filed. However, if the client requests assistance to 
enforce any post-termination (but not postadoption) agreement or order, 
or to defend against another party’s request to modify or vacate such 
agreement or order, counsel shall provide such service.  

(9)  The court enters an order not specified above that is intended by the 
court as a final disposition of the matter, and no appeal has been filed.  

2nd Supplement 2012 17–5 



§ 17.5 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

(10)  An appeal of an order under four through nine above reaches its con-
clusion. 

See CAFL Perf. Std. 1.3(a).  

However, in guardianship cases, counsel has special obligations before closing 
the case. In Care and Protection of Thomasina, 75 Mass. App. Ct. 563 (2009), 
the Appeals Court ruled that, unless the court enters an order terminating paren-
tal rights altogether, a child’s parents retain certain rights in a care and protection 
case after the appointment of a permanent guardian for the child, including the 
right to review and redetermination and the right to counsel. Thus, if the court 
enters an order granting permanent custody or a guardianship to a third party 
(not DCF), counsel for a parent or a child should:  

• keep his or her Notice of Assignment of Counsel (NAC) open if 
there is another court date scheduled or future litigation antici-
pated or  

• close his or her NAC if there is no other court date scheduled and 
no future litigation anticipated.  

Practice Note 
Before closing the NAC, counsel must inform the client in writing of 
the rights that the client retains under Thomasina.  

See CAFL Perf. Std. 1.3(b).If, after a NAC is closed, counsel learns that the 
former client’s residual rights under Thomasina are being compromised or chal-
lenged or are subject to further litigation, or that the former client wants to re-
quest further court review, counsel shall request that the NAC be reopened and 
shall resume representing the former client. See CAFL Perf. Std. 1.3(c). 

When counsel’s representation of the parent is nearing an end, counsel should ex-
plain to the client that counsel intends to cease any further work on the matter. If 
counsel has been representing the client in a pending collateral matter, such as a 
paternity action in the Probate and Family Court or a DCF fair hearing, counsel 
should explain that he or she will no longer provide representation in the collateral 
proceeding. Counsel can send a simple, concise letter to the client to this effect. 
See Exhibit 17B, Letter to Client Regarding Conclusion of Representation. How-
ever, if counsel has filed an appearance in a collateral court proceeding, counsel 
will also need to obtain the court’s permission to withdraw. For further discussion 
of collateral representation, see Chapter 19, Collateral Family Law Proceedings in 
the Juvenile Court and the Probate and Family Court. 
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Absent the occurrence of one of the events enumerated in CAFL Performance 
Standard 1.3(a), trial counsel continues to represent the parent client. However, the 
scope of counsel’s obligations will vary depending upon whether the parent’s 
rights were terminated. If not, the parent continues to be a party with full standing 
in the case, and counsel will represent the client in all aspects of the proceedings. 
If parental rights have been terminated but the judgment is on appeal, the parent 
has no right to participate in further court proceedings at the trial level, such as 
permanency hearings or review and redetermination proceedings, even if the Trial 
Court has entered a stay of the judgment pending the appeal. See Adoption of Hel-
en, 429 Mass. 856, 864–65 n.15 (1999); Adoption of Donald, 52 Mass. App. Ct. 
901, 901–02 (2001). When the case is in this postjudgment posture, counsel’s role 
is limited to assisting appellate counsel on the appeal, which may include assisting 
in settlement negotiations. Counsel may also represent the client if a dispute arises 
concerning the parent’s posttermination contact with the child while the appeal is 
pending. 

§ 17.5.2 Child’s Counsel 

Except as discussed below, representation of a child client at the trial level ends 
when one of the following occurs: 

(1)  The child is adopted.  

(2)  The child dies.   

(3)  Counsel has withdrawn for all purposes (not for purposes of obtaining 
appellate counsel).  

(4)  The court has stricken counsel's appearance or the appearance of the 
client, and no appeal has been filed regarding such action.  

(5)  The case is dismissed, and no appeal has been filed.  

(6)  The court appoints a permanent guardian for the child, and no appeal 
has been filed (subject to the conditions described below).  

(7)  The court grants permanent custody of the child to a person other than 
DCF, and no appeal has been filed (subject to the conditions described 
below).  

(8)  The court enters an order not specified above that is intended by the 
court as a final disposition of the matter, and no appeal has been filed.  

(9)  An appeal of an order under 4 through 8 above reaches its conclusion. 
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See CAFL Perf. Std. 1.3(a).  

As discussed above with respect to parent’s counsel, under Care and Protection 
of Thomasina, the attorney for the child may have continuing responsibilities to 
represent the client after entry of a permanent custody order or guardianship to a 
third party (not DCF). See Care and Protection of Thomasina, 75 Mass. App. Ct. 
563 (2009). In those situations, counsel should follow the instructions outlined 
above and in CAFL Perf. Std. 1.3(b) and (c).  

Further, the Uniform Probate Code provides the child (but not the parent) an 
independent right to counsel in private guardianship cases. G.L. c. 190B, § 5-
106(a). Thus, child’s counsel may have a continuing obligation to represent the 
child in postjudgment litigation. For a further discussion of this issue, see Chap-
ter 19, Collateral Proceedings in the Juvenile and Family Court. 

Unfortunately, some children remain in DCF custody for many years—often 
until they turn eighteen. Child’s counsel’s responsibilities postjudgment are, 
therefore, wide-ranging. Counsel is required to represent the child at court re-
views, including permanency hearings and review and redetermination proceed-
ings. Child’s counsel may also need to litigate issues involving parent or sibling 
visitation, placement, services, or medical treatment. Counsel should attend fos-
ter care reviews, treatment conferences, and school meetings. Counsel should 
also monitor DCF’s efforts to implement the identified permanent plan for the 
child. For older children, counsel should advocate for services to assist the child 
to live independently when he or she leaves DCF custody. See Chapter 20, Per-
manency Planning. 

Further, in 2011, the legislature amended Chapter 119 to extend court jurisdic-
tion and the right to counsel to certain young adults aged eighteen to twenty-two 
who were in DCF custody at age eighteen and choose to remain in DCF’s care 
after their eighteenth birthday. G.L. c. 119, § 23(f). In those cases, counsel for 
the (former) child client will continue to represent his or her client until the case 
is dismissed. G.L. c. 119, § 29. For a further discussion of representation of 
young adults age eighteen to twenty-two, see Chapter 20, Permanency Planning. 

§ 17.5.3 Representation of Intellectually Disabled Young 
Adults and Their Parents 

Sometimes a child with an intellectual disability is placed in the Department’s 
custody. When the child turns eighteen, DCF may file a petition in the Probate 
and Family Court to have continued responsibility over the young adult after he 
or she turns eighteen years old. The court must find that the youth is mentally 
incompetent. G.L. c. 119, § 23(a)(3)(iv). Both the disabled young adult and his 
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parents, if indigent, are entitled to court-appointed counsel. G.L. c. 119, § 29. 
Whenever possible, the CAFL attorneys assigned to represent the parent in the 
underlying child welfare case should continue to represent the parent in the Sec-
tion 23(a)(3) proceeding. However, the young adult should be appointed an at-
torney from the CPCS Mental Health Litigation Unit to represent him or her in 
the Section 23(a)(3) case. 
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§ 17.6 REVIEW AND REDETERMINATION—
G.L. c. 119, § 26(C) 

§ 17.6.1 Right to Review and Redetermination 

After judgment in a care and protection proceeding, the parties have the right to 
petition the court for a “review and redetermination” of the current needs of the 
child. See G.L. c. 119, § 26(c). The purpose of a review and redetermination pro-
ceeding is to determine whether circumstances have changed that would warrant 
reconsideration or modification of the original care and protection judgment. See 
Adoption of Helen, 429 Mass. 856, 861 (1999); Custody of a Minor (No. 2), 22 
Mass. App. Ct. 91, 94 (1986). For example, a parent may have made consider-
able progress in treatment or may have left an abusive partner and is ready to 
assume custodial responsibility for the child. Similarly, a child’s position as to 
custody may have changed postjudgment. 

Any party may request a review and redetermination “not more than once every six 
months” as long as the child remains in DCF custody. See G.L. c. 119, § 26(c). 
However, a parent whose rights have been terminated may not seek a review and 
redetermination. G.L. c. 119, § 26(c). This is true even if the judgment has been 
stayed pending appeal. See Adoption of Helen, 429 Mass. 856, 864–65 n.15 (1999). 
Foster parents and preadoptive parents have a right to notice and an opportunity to 
be heard at a review and redetermination, even if no party calls them as a witness. 
G.L. c. 119, § 29D; see Adoption of Sherry, 435 Mass. 331, 337–38 (2001). 

In Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 570-71 (2009), the 
Appeals Court held that parents (and presumably children) have a right to re-
view and redetermination when a care and protection case concludes with ap-
pointment of a permanent guardian. Arguably, this right would also exist in cases 
where the court grants permanent custody to a third party. For a detailed discus-
sion of this issue, see Chapter 19, Collateral Family Law Proceedings.   

A review and redetermination hearing does not occur automatically—it must be 
requested by one of the parties, a guardian or guardian ad litem, a person having 
legal custody, or a probation officer. See G.L. c. 119, § 26. Typically, the review 
and redetermination hearing is initiated by written motion. Along with the motion, 
counsel must file detailed affidavits and any other supporting documents. See 
Rule 5 of the Juvenile Court Rules (“Juv. Ct. R. 5”). The court generally grants a 
hearing as a matter of right upon request. See Exhibit 17D, Motion for Review 
and Redetermination. 

Some courts have adopted the practice of setting a six-month review and rede-
termination date at the conclusion of the trial (generally when the parents have 
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been found unfit, but parental rights were not terminated) as a case management 
tool. See Adoption of Melvin, 71 Mass. App. Ct. 706, 709 (2008). In the event that 
the parent has not addressed the issues that led to the finding of unfitness at trial, 
the court can then more timely monitor the parties’ progress and move the case 
toward permanency for the child. 

The full panoply of dispositional options available to the court at the trial pursu-
ant to G.L. c. 119, § 26(b) is also available at a review and redetermination hear-
ing. The Trial Court can modify the existing decree if it is in the best interests of 
the child. See Green v. Truman, 459 F. Supp. 342, 346 (D. Mass. 1978). Thus, 
the Trial Court can grant custody, or continue an existing grant of custody, to 
DSS or a third party, return custody to the parent, or order any other custodial 
arrangement that it determines is in the child’s best interests. 

A Trial Court decision after a review and redetermination hearing is a final adju-
dication that may be appealed by any aggrieved party. The appeal is governed by 
the same rules and time limits prescribed in G.L. c. 119, § 27 as an appeal of the 
original Trial Court judgment. Trial counsel’s responsibilities when a party ap-
peals a review and redetermination judgment are identical to trial counsel’s re-
sponsibilities when a party appeals from the original Trial Court adjudication. 

Review and redetermination is not a substitute for appeal. It does not challenge 
the original finding of parental unfitness by the Trial Court. Instead, it provides a 
party the opportunity to show that circumstances have changed since the trial 
and that the court should modify its prior judgment. In contrast, an appeal asks 
that that original finding of parental unfitness and adjudication order be re-
versed, vacated, or otherwise altered. There is no prohibition against a party 
pursuing a review and redetermination while an appeal of the original judgment 
is pending, assuming parental rights have not been terminated. 

§ 17.6.2 Standard and Burden of Proof 

“A review and redetermination proceeding is a readjudication of the custody 
order under G.L. c. 119, § 26.” Care and Protection of Erin, 443 Mass. 567, 571 
(2005). It implicates the same liberty interests as the initial adjudication, and, 
thus, DCF bears the burden of proving that the parent is still unfit and the child 
is still in need of care and protection. Care and Protection of Thomasina, 75 
Mass. App. Ct. 563, 570, review denied, 455 Mass. 1107 (2009); Care and Pro-
tection of Erin, 443 Mass. at 571–72. However, the party who filed the review 
and redetermination petition has the initial burden of producing “some credible 
evidence that circumstances have changed . . . such that the child may no longer 
be in need of care and protection.” Care and Protection of Thomasina, 75 Mass. 
App. Ct. at 570; Care and Protection of Erin, 443 Mass. at 572. Similarly, if the 
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Department requests a review and redetermination, it also has an initial burden 
of producing some credible evidence that circumstances have changed. Adoption 
of Melvin, 71 Mass. App. Ct. 706, 713 n.7 (2008). 

The focus of a review and redetermination hearing is on new developments that 
have occurred since the previous judgment. See Care and Protection of 
Thomasina, 75 Mass. App. Ct. at 570; Care and Protection of Erin, 443 Mass. at 
572; Custody of a Minor (No. 2), 22 Mass. App. Ct. 91, 94 (1986). The judge 
may consider the findings from prior proceedings and parties are not required to 
reprove facts already established at the earlier proceedings. Custody of a Minor 
(No.2), 22 Mass. App. Ct. at 94. While case law does not expressly bar the par-
ties from attempting to relitigate earlier findings, the focus of a review and rede-
termination hearing is expected to be on new developments to the case since 
trial or the last review and redetermination hearing. The court is likely to resist 
efforts by the parties to introduce evidence of events that occurred prior to the 
trial or last hearing. In addition, a party may argue that principles of res judicata 
should limit another party’s ability to relitigate issues previously decided by the 
court. Cf. Jarosz v. Palmer, 436 Mass. 526, 530–31 & n.3 (2002). 

Not all petitions for review and redetermination require evidence of a significant 
change in circumstances. See Custody of a Minor (No. 2), 22 Mass. App. Ct. at 
94. The fact that no change has occurred “may be a sound basis for altering the 
court’s order. The previous solution may not have worked.” Custody of a Minor 
(No. 2), 22 Mass. App. Ct. at 94. For example, a child may seek to be placed in the 
custody of a relative where DSS has made no progress in recruiting an adoptive 
family for the child. 

Because the focus of a review and redetermination hearing is primarily on 
events arising subsequent to trial, the hearing is typically not as lengthy as a 
trial. Nevertheless, it is an evidentiary proceeding and counsel must prepare in 
the same manner that he or she does for trial. Counsel may also wish to request a 
pretrial hearing if the court’s schedule permits, unless doing so will delay coun-
sel’s ability to obtain a timely hearing date for the review and redetermination. 
Regardless of whether a pretrial hearing is held, counsel must conduct any 
needed discovery, consider the use of expert witnesses, file appropriate pretrial 
motions, exchange witness and exhibit lists with opposing counsel, and proceed 
in all regards as if preparing for trial. See Chapter 13, Trial Preparation and Con-
duct. 
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§ 17.6.3 Terminating Parental Rights in a Review 
and Redetermination Hearing 

Once there has been an adjudication of the care and protection proceeding 
granting DCF permanent custody of a child, DCF sometimes petitions for 
review and redetermination in order to terminate parental rights. As already 
mentioned, the focus at a review and redetermination hearing is on new de-
velopments and the parties need not reestablish facts presented at the initial 
trial. Custody of a Minor (No. 2), 22 Mass. App. Ct. 91, 94 (1986). However, 
a parent faced with termination of parental rights cannot be barred from re-
litigating an earlier finding of unfitness made in a care and protection pro-
ceeding. See Adoption of Olivette, 79 Mass. App. Ct. 141, 156 (2011); Adop-
tion of Paula, 420 Mass. 716, 721–22 (1995); Adoption of Frederick, 405 
Mass. 1, 5–7 (1989); Adoption of Tina, 45 Mass. App. Ct. 727, 731–32 
(1998). Thus, counsel should argue against any limitations on introducing and 
challenging evidence at a review and redetermination hearing where DSS is seeking 
to terminate the parent’s rights. 

Once the court had entered a finding of parental unfitness at the care and protec-
tion trial, there had been some debate concerning the scope of issues to be liti-
gated at a subsequent trial to terminate parental rights. In the past, the Depart-
ment of Children and Families (or child’s counsel supporting termination) had 
argued that, where the court had already found the parents unfit, DCF needed 
only to prove that termination of parental rights was in the child’s best interests. 
Some courts referred to these proceedings as “best interests hearings.” However, 
in Adoption of Melvin, the Appeals Court made clear that at a review and rede-
termination hearing, the Department’s ultimate burden of proof is the same as at 
an initial termination trial. 71 Mass. App. Ct. 706, 712–13 (2008). 

In Adoption of Melvin, the Department sought to terminate the mother’s rights at 
the initial adjudicatory hearing. The judge found the child in need of care and 
protection but declined to terminate parental rights because the Department had 
made insufficient efforts to reunify Melvin with his mother. Adoption of Melvin, 
71 Mass. App. Ct. at 709. The court sua sponte scheduled a review and redeter-
mination hearing to take place in six months. Adoption of Melvin, 71 Mass. App. 
Ct. at 709. At the review and redetermination, the judge terminated parental rights. 
In discussing the Department’s burden of proof at the review and redetermination 
hearing, the Appeals Court stated: 

Even though the judge does not start with a blank 
slate in a review and redetermination like this one, 
see Care and Protection of Erin, 443 Mass. 567, 570 
(2005), the department must show, by clear and con-
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vincing evidence, that the parent remains unfit, that 
the child remains in need of care and protection, and 
that his or her best interests are served by removal or 
termination of parental custody. Id. at 572. 

Adoption of Melvin, 71 Mass. App. Ct. at 713. 

Further, the quality of evidence required to terminate parental rights is different 
than that required to find a parent unfit for purposes of granting permanent cus-
tody of a child to DSS. See Adoption of Carlos, 413 Mass. 339, 350 (1992). 
When considering whether to irrevocably terminate the parent-child relationship, 
the court must consider not only the parent’s current fitness but also whether 
there is a reasonable likelihood that the parent may become fit in the future. 
Adoption of Carlos, 413 Mass. at 350. In addition, unlike a care and protection 
case, a termination proceeding requires that the court consider the fourteen fac-
tors enumerated in G.L. c. 210, § 3 when determining whether or not the parent is 
unfit. All parties must be permitted sufficient opportunity to introduce evidence to 
address these considerations, which is something the parties may have opted not 
to do during the earlier care and protection trial for strategic or other reasons. 
Lastly, there are different evidentiary rules for care and protection and termina-
tion proceedings, and some evidence admitted at the care and protection trial may 
not be relied on to support a termination judgment. See, e.g., G.L. c. 233, §§ 82–
83 (child sexual abuse hearsay statute); G.L. c. 233, § 20(B) (psychotherapist 
privilege). See Chapter 8, Evidence in Care and Protection and Termination of 
Parental Rights Cases, and Chapter 9, Privilege and Confidentiality. 

§ 17.7 PERMANENCY HEARINGS—
G.L. c. 119, § 29B 

A second type of judicial review is the annual permanency hearing mandated by 
G.L. c. 119, § 29B for any child in DSS custody. Permanency hearings may occur 
both before and after judgment on the petition and are held in both the Juvenile 
Court and the Probate and Family Court. Unlike a review and redetermination, 
which occurs only by request of a party, the permanency hearing is mandatory as 
long as the child is in DSS custody. With certain exceptions, the first hearing must 
take place within twelve months of the child entering care and then no less than 
once every year thereafter. A parent whose rights have been terminated may not 
participate in the permanency hearing, even if the termination judgment is on appeal. 
See Adoption of Donald, 52 Mass. App. Ct. 901, 901–02 (2001). 

The purpose of the §29B “permanency hearing” is to ensure that the court that 
committed the child to DSS custody determines and periodically reviews the 
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permanent plan for the child. Although the permanency hearing is not a forum 
for determining the ultimate outcome of the case, it can be pivotal in dictating 
the course of future proceedings regarding the child. For example, a parent or 
child may use the permanency hearing to argue and promote a plan for reunifica-
tion. Alternately, child’s counsel can use the permanency hearing to pressure DSS 
to make greater efforts to implement the child’s permanent plan or to advocate that 
the child’s permanent plan be changed. For a more detailed discussion, see 
Chapter 20, Permanency Planning. 

§ 17.8 OTHER POSTJUDGMENT ADVOCACY 

Aside from the statutory reviews described above, other avenues exist for post-
judgment advocacy by trial counsel. Generally, they are not available to parents 
whose rights have been terminated. Each of the areas of representation discussed 
below are more fully described in other chapters as they often arise during counsel’s 
representation of a client prior to trial. Nonetheless, they require the same attention 
when they arise postjudgment as they do when they arise prior to trial. 

§ 17.8.1 Foster Care Reviews 

For as long as a child remains in DCF custody, DCF must conduct an independ-
ent administrative review (called a foster care review) every six months to re-
view the status and needs of the child. See G.L. c. 18B, § 6A; 110 C.M.R. 
§ 6.10(2),. Child’s counsel is entitled to notice of, and is permitted to attend, any 
foster care review. 110 C.M.R. § 6.10(4)(h). The Department is also required to 
provide notice to parents, unless parental rights have been terminated or there 
are safety reasons for excluding a parent. 110 C.M.R. § 6.10(4)(a). Parent’s 
counsel may attend a foster care review so long as the parent still has the right to 
attend, although the regulations do not require DCF to notify the parent’s attorney 
of the scheduled date. 110 C.M.R. § 6.10(4)(a).   

Among other things, the foster care review panel is charged with determining: 
the necessity and appropriateness of the child’s placement and the services pro-
vided to the family; the degree of the parent’s compliance with the service plan; 
the steps DCF must take to meet the service plan goals; the permanent goal for 
the child (i.e., return home, adoption, guardianship, permanent placement with 
kin, or another permanent planned living arrangment); and the projected date to 
achieve the permanent goal. G.L. c. 18B, § 6A; 110 C.M.R. § 6.10(2)(a)-(h). The 
panel’s determinations must be incorporated into a new service plan.. 110 
C.M.R. § 6.10(5)(j). Counsel’s participation in the foster care review is critical to 
ensure the best outcome for the client. For a more detailed discussion, see Chap-
ter 6, The DSS Administrative Process. 
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§ 17.8.2 Extraordinary Medical Treatment 

After judgment, child’s counsel will continue to represent the child in any pro-
ceedings regarding the administration of antipsychotic medication or other 
extraordinary medical treatment. Parents, likewise, may participate in these pro-
ceedings so long as their rights have not been terminated. For a more detailed 
discussion of these proceedings, see Chapter 21, Medical and Mental Health 
Treatment for Children in DSS Custody. 

§ 17.8.3 Visitation 

To the extent that problems with visitation arise postjudgment, trial counsel must 
pursue relief on behalf of the client. Parents whose rights have not been termi-
nated may seek changes to the terms of visitation with their children. Likewise, 
a child may seek changes in the terms of his or her visitation with parents or siblings. 
See Chapter 7, Services, Placement and Visitation. 

In addition, where a judgment terminating parental rights includes an order of 
posttermination contact and/or visitation between the parent and child, the parent 
or child may need to seek relief to enforce the order if DSS denies contact or visi-
tation in violation of the order. Similarly, if the child or DSS requests modification 
of a posttermination contact or visitation order, parents have the right to participate 
in the modification proceeding. Parents have this same right whenever there is a 
request to modify an agreement for posttermination contact and/or visitation that is 
entered by the parties and DSS pursuant to G.L. c. 210, § 3(d). If a dispute arises 
relative to posttermination contact or visitation after trial counsel has closed the 
NAC (Notice of Assignment of Counsel) form, counsel may submit a request to 
CPCS to reopen the NAC in order to represent the parent on this issue. For a further 
discussion of posttermination contact orders and agreements, see Chapter 14, The 
Adjudication and Disposition of Care and Protection and Termination of Parental 
Rights Proceedings, and Chapter 15, Settlement. 

§ 17.8.4 Abuse of Discretion Issues 

Issues may also arise postjudgment relative to DSS’s abuse of its authority as 
custodian for the child. Typically, these disputes involve placement, services, or 
other custodial decisions made by DSS. Trial counsel must be as vigilant regard-
ing these issues postjudgment as all other times during the pendency of the case. 
The Department’s discretion relative to the care of children in its custody is sub-
ject to challenge at any stage of the proceeding pursuant to Care and Protection 
of Isaac, 419 Mass. 602 (1995), and Care and Protection of Jeremy, 419 Mass. 
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616 (1995). For a further discussion of abuse of discretion issues, see Chapter 7, 
Services, Placement and Visitation. 

§ 17.8.5 Education Issues 

Counsel may also become involved in educational advocacy, particularly if 
counsel represents a child who has special education needs or is experiencing 
disciplinary problems at school. Children who remain in DSS custody for many 
years often have multiple placements and, consequently, change schools fre-
quently. Even the most competent student is likely to suffer academically, so-
cially, and emotionally under these circumstances. Child’s counsel should con-
tinue to monitor the child’s educational status and progress postjudgment and 
address any problems as they may arise. If a parent’s rights have not been termi-
nated, the parent should be included and encouraged to participate in making 
educational decisions involving his or her child.  

§ 17.9 POSTTRIAL CHALLENGES 
TO THE JUDGMENT 

Once judgment enters, counsel must immediately and carefully review the find-
ings, judgment or decree, and any orders. If the decision is adverse to the client, 
counsel should consider whether grounds exist for filing a motion in the Trial 
Court challenging all or part of the judgment. Although a dissatisfied client has 
the right to appeal, a motion challenging the judgment at the trial level may be 
necessary and appropriate in place of, or in addition to, an appeal. Even in cases 
where the decision is favorable to the client, counsel may nonetheless need to 
file a motion to correct an error or to clarify an ambiguous ruling. 

Motions challenging the judgment may address clerical errors, substantive mis-
takes, newly discovered facts, or changed circumstances. Counsel may ask the 
court to reopen the evidence, to grant a new trial, to correct or make additional 
findings, or to amend, correct, or vacate the judgment. The court has broad dis-
cretion to grant or deny these types of motions. 

Because some postjudgment motions have time limits for filing, counsel must 
promptly review the decision, communicate with the client, develop a posttrial 
strategy, and pursue any and all appropriate options. In addition, once appellate 
counsel is assigned, trial counsel must consult with the appellate attorney for the 
client before filing any postjudgment motions. 
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§ 17.9.1 Application of the Massachusetts Rules 
of Procedure 

Both the Massachusetts Rules of Civil Procedure and the Massachusetts Rules 
of Domestic Relations Procedure provide a number of grounds for challenging a 
court’s judgment. The relevant rules are listed below. 

• Rule 52(b): Motion to amend findings or make additional findings 
and amend judgment accordingly. 

• Rule 59(a): Motion for new trial. 

• Rule 59(e): Motion to alter or amend judgment. 

• Rule 60(a): Motion to correct judgment, order or other part of the 
record. 

• Rule 60(b): Motion for relief from judgment. 

Although these rules do not technically apply in child welfare cases, they “may 
be used as a cogent standard.” Adoption of Reid, 39 Mass. App. Ct. 338, 340–41 
(1995); Adoption of Theodore, 36 Mass. App. Ct. 355, 357 n.5 (1994). Thus, a 
judge may rely on the same procedural mechanisms, grounds, and forms of re-
lief in child welfare cases applicable in other civil and domestic relations matters, 
even though these rules of procedure technically do not apply to child welfare 
cases. 

Practice Note 
If the rules do not cover the client’s situation or if the time for filing a 
particular motion has passed, counsel also has the option to cite to 
the court’s equitable authority. See G.L. c. 218, § 59 (equity power 
of the Juvenile Court); G.L. c. 215, § 6 (equity power of the Probate 
and Family Court). Counsel may need to explain why the court need 
not, and should not, adhere strictly to the rules. See Pet. of Worces-
ter Children’s Friend Soc. to Dispense with Consent to Adoption, 9 
Mass. App. Ct. 594, 602 (1980). In that case, the Appeals Court held 
that the trial judge should not have applied the recognized restric-
tions of Mass. R. Civ. P. 60(b) to the mother’s motion for relief from 
judgment “where constitutional rights hang in the balance.” Pet. of 
Worcester Children’s Friend Soc. to Dispense with Consent to Adop-
tion, 9 Mass. App. Ct. at 602. 
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§ 17.9.2 Motion to Amend the Findings 
and/or the Judgment 

In some cases, counsel may ask the court to amend its findings, make additional 
findings, and/or amend the judgment. Courts occasionally commit errors in en-
tering their findings or judgment. When that occurs, counsel may file a motion 
asking the Trial Court to correct the mistake. Alternately, counsel may file a mo-
tion to amend the judgment if, for example, the law changes after the court’s 
decision. The motion may be filed pursuant to the court’s equitable authority or 
under the Massachusetts Rules of Civil Procedure. Rule 52(b) permits a court to 
“amend its findings or make additional findings and . . . amend the judgment 
accordingly.” Rule 59(e) permits the court to alter or amend the judgment. A 
motion of this type may be filed with or without a motion for a new trial. De-
pending upon the relief sought, the court may schedule an evidentiary hearing. It 
is within the Trial Court’s discretion to grant the motion. See Ballerino v. Balle-
rino, 436 Mass. 1005, 1005 (2002); Adoption of Yvette, 71 Mass. App. Ct. 327, 
344 (2008). 

Some examples of when counsel might file a motion to amend the findings or 
judgment include those below. 

• In a case involving multiple siblings, the court mistakenly termi-
nates parental rights with respect to a child who had already 
turned eighteen years old. 

• Despite ample evidence, the court’s findings of unfitness are 
sparse and incomplete. They do not satisfy the requirement that 
“the judge . . . enter[ ] specific and detailed findings demonstrat-
ing that close attention has been given the evidence.” Care and 
Protection of Laura, 414 Mass. 788, 791 (1993) (citations omit-
ted). If the child supports termination and an appeal is likely, child’s 
counsel may wish to file a motion for more detailed findings to 
eliminate that issue from the parent’s appeal. 

• The applicable law changes shortly after the Trial Court’s deci-
sion. See, e.g., Hingham v. Dir. of Div. of Marine Fisheries, 7 
Mass. App. Ct. 908, 908 (1979) (change to statute); Galvin v. Welsh 
Mfg. Co., 382 Mass. 340, 343–44 (1981) (new case law). 

A motion to amend the findings under Rule 52(b) must be “made (i.e., filed) not 
later than 10 days after entry of judgment.” However, a Rule 59(e) motion to 
amend the judgment need only be “served not later than 10 days after entry of 
judgment” (emphasis added). If the filing or service deadline has passed, coun-
sel should file the motion under the court’s equitable authority. A motion filed 
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under Rule 52(b) or 59(e) tolls the time for filing a notice of appeal of the judg-
ment. See Mass. R. App. P. 4(a). See Exhibit 17E, Motion to Amend Findings, 
and Exhibit 17F, Motion to Amend Judgment. 

§ 17.9.3 Motion to Correct Clerical Errors 

Under Mass. R. Civ. P. 60(a), a party may move to correct “clerical mistakes” in 
the judgment, order, or other parts of the record. The rule applies only to true 
clerical errors and not substantive mistakes. Its purpose is to ensure that the re-
cord accurately reflects what took place in the proceeding. For example, counsel 
might file a Rule 60(a) motion if the judge announces from the bench the deci-
sion to terminate both parents’ rights, but the written judgment only mentions 
one of the parents. Rule 60(a) may not be used to correct “substantive” errors. 
Mass. R. Civ. P. 60(a), 1973 Reporter’s Notes. A party may file the motion at 
any time with one exception. If an appeal has been docketed, counsel must seek 
leave of the appellate court before filing the motion. 

§ 17.9.4 Motion for New Trial 

Following an adverse trial decision, counsel must consider whether grounds 
exist to file a motion for a new trial. A motion for a new trial need not, and often 
does not, request that the court retry all the facts. Often, a motion for a new trial 
is filed to introduce evidence on a limited issue or from a particular witness. 

Rule 59(a) of the Massachusetts Rules of Civil Procedure permits the court to 
grant a new trial “to all or any of the parties and on all or part of the issues. . . .” 
Upon a motion pursuant to Rule 59, “the court may open the judgment if one has 
been entered, take additional testimony, amend findings of fact and conclusions 
of law or make new findings and conclusions of law, and direct the entry of a 
new judgment.” 

Some situations in which counsel might file a motion for new trial include those 
listed below. 

• A parent failed to appear for trial and the court refused to grant a 
continuance, but counsel later discovers the client was absent for 
a legitimate reason (e.g., hospitalization, incarceration, inadequate 
notice). 

• A key witness is unexpectedly unavailable to testify at trial, the 
court refuses to grant a continuance, and the witness later becomes 
available. 
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• The facts changed significantly between the time of trial and judg-
ment. See Adoption of Rhona I, 57 Mass. App. Ct. 479, 486–87 
(2003) For example, the preadoptive placement disrupted and the 
child is now seeking guardianship with a relative, or the parent is 
now fit and DSS has not yet located a permanent placement for the 
child. 

• The law changed after the trial. For example, in Adoption of Whit-
ney, a father who was incarcerated out of state at the time of trial 
filed motions for a new trial and to vacate the judgment because, 
two weeks after the trial concluded, the Appeals Court issued a de-
cision pertaining to the rights of similarly situated parents to par-
ticipate in the proceedings. Adoption of Whitney, 53 Mass. App. Ct. 
832 (2002). 

• Circumstances changed after judgment such that an order for 
posttermination and/or postadoption contact is no longer in the 
child’s best interests. Adoption of Edgar, 67 Mass. App. Ct. 368, 
372–75 (2006). 

In addition, claims of ineffective assistance of counsel generally must be raised 
in the first instance by a motion for a new trial, although such a motion would in 
all likelihood be filed by appellate counsel. (See discussion below.) 

Practice Note 
A motion for new trial may be filed before or after entry of judgment. 
See Mass. R. Civ. P. 59(a), 1973 Reporter’s Notes. For example, if 
the facts change substantially before judgment enters, counsel might 
file a motion under Rule 59(a) to reopen the evidence. See Adoption 
of Rhona I, 57 Mass. App. Ct. 479, 486–87 (2003). If the motion is 
filed before judgment enters, subsequent entry of the judgment may 
be considered a denial of the motion. See Reporter’s Notes. 

A motion for a new trial under Mass. R. Civ. P. 59(a) must be served no later 
than ten days after judgment enters. It may be filed along with a motion to 
amend the judgment or a motion for relief from judgment, discussed below. A 
motion for a new trial filed under Rule 59(a) tolls the time period for filing a 
notice of appeal. See Mass. R. App. P. 4(a). 

Practice Note 
Because the basis for a motion for a new trial often does not arise 
until well after the judgment has issued, it may be impossible to file 
the motion within the ten days required by Mass. R. Civ. P. 59. This 
is particularly true for claims of ineffective assistance of counsel, 
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which typically cannot be raised until the transcripts are prepared 
and appellate counsel has reviewed the entire record. In those cir-
cumstances, counsel should file the motion under the court’s equita-
ble authority instead of proceeding under Mass. R. Civ. P. 59. If the 
court or another party raises the ten-day deadline, counsel should 
argue that the Rules of Civil Procedure do not apply strictly in state 
intervention cases and the rigid time limits of Rule 59 should not bar 
a parent or child from filing a motion for new trial after the ten-day 
period; otherwise, parents and children would essentially be barred 
from ever raising ineffective assistance of counsel claims. See Pet. 
of Worcester Children’s Friend Soc. to Dispense with Consent to 
Adoption, 9 Mass. App. Ct. 594, 602 (1980) (holding that the Trial 
Court should not have applied the restrictions of Rule 60(b) in a ter-
mination of parental rights proceeding). 

The court has discretion to grant or deny a motion for new trial without a hear-
ing; therefore, it is imperative that counsel file detailed affidavits in support of 
the motion. See Juv. Ct. R. 5. Depending on the circumstances, the court may 
also grant a hearing on the limited issue of whether or not to reopen the evi-
dence. For example, if a parent failed to appear for trial, the court may take tes-
timony on whether the parent’s absence was reasonable before deciding on 
whether to hear the parent’s substantive testimony. 

(a) Ineffective Assistance of Counsel Claims 

As discussed above, claims of ineffective assistance of counsel generally must 
be raised in the first instance by a motion for a new trial, although such a motion 
would in all likelihood be filed by appellate counsel. See Exhibit 17G, Motion 
for New Trial and Supporting Affidavit. The Appeals Court will consider an in-
effective assistance of counsel claim on direct appeal where “the factual basis of 
the claim appears indisputably on the trial record.” Commonwealth v. Lester, 70 
Mass. App. Ct. 55, 60 n.9 (2007) (citations omitted).  

A party claiming ineffective assistance of counsel must show that counsel’s per-
formance fell measurably below that which might be expected from an “ordi-
nary fallible lawyer,” and that counsel’s deficient performance “prejudiced” the 
client. See Care and Protection of Georgette, 439 Mass. 28, 33 & n.7 (2003); 
Adoption of Azziza, 77 Mass. App. Ct. 363, 368 (2010). "Where a strategic 
choice is at issue, [a]n attorney's tactical decision amounts to ineffective assis-
tance of counsel only if it was manifestly unreasonable when made.” Adoption 
of Azziza, 77 Mass. App. Ct. 363, 368 (2010) (citations omitted).  
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In Adoption of Azziza, 77 Mass. App. Ct. 363, 368-69 (2010), the court held that 
the performance of the father’s counsel fell measurably below that which might 
be expected from an ordinary fallible lawyer. The attorney failed to call numer-
ous witnesses that would have been helpful to the father’s case and failed to of-
fer into evidence a favorable parenting evaluation prepared by DCF. Adoption of 
Azziza, 77 Mass. App. Ct. at 366-69. Further, the father’s attorney did not submit 
proposed findings of fact and conclusions of law to counter those submitted by 
DCF and child’s counsel, and did not cooperate with appellate counsel. Adoption 
of Azziza, 77 Mass. App. Ct. at 367 nn.12 & 13. 

Ineffective assistance of counsel claims can be awkward for both trial and appel-
late attorneys. Appellate counsel may be reluctant to bring such claims for fear 
of offending the trial attorney. However, cases occasionally arise when ineffec-
tive assistance of counsel is the main, if not only, issue that can be raised on ap-
peal, and the appellate attorney should not refrain from zealous representation of 
the client out of fear of hurting trial counsel’s feelings.  

Trial counsel may feel angry or insulted if the appellate attorney brings an inef-
fective assistance of counsel claim. Appellate counsel, after all, usually does not 
know the case or the client as well as trial counsel does. Nevertheless, trial coun-
sel must understand that ineffective assistance claims are part of the arsenal of 
arguments that appellate counsel must occasionally call upon. Indeed, such 
claims are raised commonly in criminal cases. Trial counsel is expected to coop-
erate fully with appellate counsel regarding the appeal in all respects, regardless 
of personal feelings. 

Unlike a client complaint to the Board of Bar Overseers or a malpractice claim, 
a new trial motion based on ineffective assistance is not an adversary proceeding 
against trial counsel. In fact, trial counsel is not a party at all to such a motion. 
Rather, trial counsel is, for all intents and purposes, only a witness. The role of 
trial counsel is to inform appellate counsel, and the court, when requested by 
appellate counsel, about what he or she did or did not do in the case and the rea-
sons for his or her action or inaction. Upon request by appellate counsel, trial 
counsel must provide appellate counsel with all requested documents and infor-
mation. Adoption of Azziza, 77 Mass. App. Ct. 363, 367 n.13 (2010). Trial coun-
sel must also, upon request by appellate counsel, provide appellate counsel with 
an affidavit explaining his or her actions and decision-making at trial or at other 
points in the case. Adoption of Azziza, 77 Mass. App. Ct. at 367 n.13. The affi-
davit must be strictly factual; trial counsel must not allege that his or her actions 
did not prejudice the client’s case. Statements to this effect would damage the 
client’s case and contravene the Rules of Professional Conduct. Trial counsel 
must also, at the request of appellate counsel, appear at a hearing on the motion 
for new trial to testify as to his or her conduct and decision-making at trial. 
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Trial counsel must be careful, in writing and in court, not to reveal any confiden-
tial information about the client except as requested by appellate counsel or as 
ordered by the court. Trial counsel must not oppose the relief sought in the new 
trial motion in any fashion. 

§ 17.9.5 Motion for Relief from Judgment 

Motions for relief from judgment, as with motions to amend findings or for a 
new trial, may be addressed to the court’s equitable authority or, alternatively, 
may be filed pursuant to Mass. R. Civ. P. 60(b). 

A motion filed under 60(b) must allege at least one of the following: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence which by due diligence could not have been 
discovered in time to move for a new trial under Rule 59(b); 

(3) fraud, misrepresentation, or other misconduct of an adverse party; 

(4) the judgment is void (where the court lacked jurisdiction or acted in a 
manner inconsistent with the due process of law); 

(5) the judgment has been satisfied, released, or discharged, or a prior 
judgment upon which it is based has been reversed or otherwise vacated, 
or it is no longer equitable that the judgment should have prospective 
application; or 

(6) any other reason justifying relief. 

For Rule 60(b)(1), (2), or (3), the motion must be filed within one year of entry 
of the judgment, except that there is no time limit in cases alleging fraud upon 
the court. For Rule 60(b)(4), (5), or (6), the motion must be filed within a “rea-
sonable time.” As with motions for a new trial and to alter or amend the judgment, 
a motion for relief from judgment does not necessarily need to comply with the 
strict requirements of Rule 60(b) in child welfare cases. See Pet. of Worcester 
Children’s Friend Soc. to Dispense with Consent to Adoption, 9 Mass. App. Ct. 
594, 602 (1980). 

The relief available to parties pursuant to a motion for relief from judgment is 
broad. “[R]ule 60(b)(6) vests ‘power in courts adequate to enable them to vacate 
judgments whenever such action is appropriate to accomplish justice.’” Adop-
tion of Reid, 39 Mass. App. Ct. 338, 341 (1995) (quoting Klapprott v. United 
States, 335 U.S. 601, 615 (1949)). However, relief under Rule 60(b) is consid-
ered “extraordinary” and “may be invoked only upon a showing of exceptional 
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circumstances.” Mass. R. Civ. P. 60(b), Reporter’s Notes (citing Flett v. W.A. 
Alexander & Co., 302 F.2d 321, 324 (7th Cir.), cert. denied, 371 U.S. 841 
(1962)). Further, the standard of review under Rule 60(b)(6) is one of abuse of 
discretion. Parrell v. Keenan, 389 Mass. 809, 815 (1983). Counsel representing 
a moving party should argue for a broad definition of abuse of discretion: “Most 
discretionary choices are not left to a trial court’s unbridled inclination, but to its 
judgment, and its judgment is to be guided by sound legal principles . . . Abuse 
of discretion signifies only that the decision making process was not completely 
conducted within the established framework of relevant standards and did not 
take into account all of the proper facts identified by the relevant case law as 
necessary to inform the discretionary exercise.” Long v. Wickett, 50 Mass. App. 
Ct. 380, 386-87 n.8 (2000) (citations omitted). 

A motion for relief from judgment and/or to vacate the judgment may be filed 
for many of the same reasons as a motion for new trial. The Supreme Judicial 
Court has held that lack of adequate notice to parents is grounds for vacating a 
judgment to dispense with parental consent to a child’s adoption under Rule 
60(b)(6). See Adoption of Eugene, 415 Mass. 431, 436 (1993). But see Adoption 
of Hugh, 35 Mass. App. Ct. 346, 351 (1993) (although lack of notice violated 
father’s due process rights, given the large length of time between judgment and 
filing of motion to vacate, court weighed rights of parties and found it not in the 
children’s best interests to vacate judgment). The use of Rule 60(b)(6) has also 
been upheld where the trial judge erroneously decided an issue that was not before 
the court. See Adoption of Reid, 39 Mass. App. Ct. 338, 341-42 (1995).  

In addition, a Rule 60(b)(6) motion may be filed if a child has not been placed in 
a permanent home months or even years after the judgment, and the parent has 
made substantial progress in that time. For example, in Adoption of Theodore, 
36 Mass. App. Ct. 355, 358–59 (1994), the Appeals Court ruled that the judge 
should have held a hearing on the mother’s motion for relief from judgment 
where the children were not in a permanent placement and the mother had sepa-
rated from her abusive husband. Similarly, in Adoption of Cesar, 67 Mass. App. 
Ct. 708, 715–16 (2006), the Appeals Court held that the judge erred in denying 
the mother’s and child’s postjudgment motions to reopen the evidence where the 
child’s preadoptive placement had failed, he had turned twelve and no longer 
wished to be adopted, and the mother’s situation had improved significantly. 
Compare Adoption of Nate, 69 Mass. App. Ct. 371, 375–77 & nn.7, 9 (2007); 
Adoption of Gillian, 63 Mass. App. Ct. 398, 410–12 (2005); Adoption of Marc, 
49 Mass. App. Ct. 798, 800–01 (2000); and Adoption of Nicole, 40 Mass. App. 
Ct. 259, 264 (1996) (insufficient evidence of changed circumstances to warrant 
hearing). 

As with motions for new trials, it is imperative that counsel file detailed affida-
vits from the moving party, if possible, and from relevant collaterals, especially 
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treatment providers, setting forth all the facts counsel intends to present at the 
hearing. See Juv. Ct. R. 5. In addition, counsel should attach any other documents 
that support the motion, such as positive evaluations, certificates of completion 
from programs, negative drug screens, or proof of employment or housing. See 
Exhibit 17H, Motion for Relief from Judgment. 

§ 17.9.6 Use of Posttrial Motions to Preserve 
Record for Appeal 

In some cases, trial counsel may need to file a posttrial motion to create a record 
on an issue for appeal. Generally, an issue not properly raised at the trial level 
will not be considered on appeal. See Adoption of Mary, 414 Mass. 705, 712 
(1993); Adoption of Parker, 77 Mass. App. Ct. 619, 621-22, review denied, 458 
Mass. 1106 (2010). For example, counsel may not have adequately preserved the 
issue of postadoption visitation. See, e.g., Adoption of Terrence, 57 
Mass. App. Ct. 832, 838–39 (2003). To avoid preclusion of that issue on appeal, 
counsel may file a posttrial motion seeking reconsideration of that particular 
issue. Although the Trial Court may deny the request, counsel can appeal the de-
nial of the motion and ask that it be consolidated with the appeal of the underlying 
judgment. 

§ 17.9.7 Effect of Posttrial Motion on Appeal 

The filing of a motion under Mass. R. Civ. P. 52 or 59 tolls the thirty-day time 
limit for filing a notice of appeal until the Trial Court has ruled on the motion. 
See Mass. R. App. P. 4(a). Once the Trial Court decides the motion, the thirty-
day appeal period begins to run. See Sawyer v. Sawyer, 66 Mass. App. Ct. 906, 
907 (2006); Anthony v. Anthony, 21 Mass. App. Ct. 299, 300–02 (1985). It is 
important to note that a notice of appeal filed prior to the disposition of a motion 
under either Rule 52 or 59 is void. Sawyer v. Sawyer, 66 Mass. App. Ct. at 907; 
Anthony v. Anthony, 21 Mass. App. Ct. at 300 n.2, 302. If a party is unsuccessful 
on a Rule 52 or Rule 59 motion, he or she must file a new notice of appeal from 
both the original judgment and from denial of the motion. A notice of appeal of 
only the denial of the posttrial motion does not incorporate an appeal of the un-
derlying judgment. 

In contrast, the filing of a motion under Mass. R. Civ. P. 60 does not toll the time 
limit for filing an appeal of the underlying judgment. See Anthony v. Anthony, 21 
Mass. App. Ct. 299, 300 n.2 (1985). If the Rule 60 motion is denied, counsel 
must file a notice of appeal from the denial of the motion. Otherwise, only the 
appeal of the original judgment will be reviewed by the Appeals Court. 
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§ 17.9.8 Opposition to Postjudgment Motions 

When appropriate, counsel must be prepared to oppose the efforts of another 
party to obtain postjudgment relief. Consistent with the client’s interests, counsel 
should file a written opposition and participate in any motion hearings. For ex-
ample, if a parent has filed a motion for relief from judgment or to amend the 
judgment and the child supports the decree terminating parental rights, child’s 
counsel must consider whether the court’s granting the relief requested by the 
parent will delay or expedite permanency. If the Trial Court made a clear error, it 
may be advantageous to support a parent’s efforts to fix the error at the trial level 
rather than risk a remand by the Appeals Court. On the other hand, if the par-
ent’s request is without merit, child’s counsel should oppose the motion as well 
as the scheduling of a hearing on the issue. See Adoption of Marc, 49 Mass. App. 
Ct. 798, 800–01 (2000) (insufficient evidence of changed circumstances to warrant 
hearing); Adoption of Nicole, 40 Mass. App. Ct. 259, 264 (1996) (same). 

§ 17.9.9 Motion to Invalidate Order or Judgment 
Under the Indian Child Welfare Act 

The Indian Child Welfare Act (ICWA) creates unique rights for eligible children, 
parents, and tribes that significantly alter state and federal requirements for plac-
ing children in foster care and terminating parental rights. See 25 U.S.C. § 1901 
et seq. ICWA applies if the child is either a member of a federally-recognized 
Indian tribe or is eligible for membership and is the biological child of a member. 
See 25 U.S.C. §§ 1903(4), (8). 

Under ICWA, DSS must provide the child’s tribe with notice of the proceeding 
and the right to intervene. 25 U.S.C. § 1912(a). In addition, ICWA creates 
heightened standards of proof for granting custody to DSS and terminating pa-
rental rights. 25 U.S.C. §§ 1912(d), (f). In cases where a parent stipulates to a 
judgment, the agreement must be in writing and the court must certify that the 
terms and consequences were fully explained in detail to the parent and he or 
she fully understood them. 25 U.S.C. § 1913(a). If any of these provisions is 
violated, the parent or child may file a motion to invalidate the judgment grant-
ing DSS permanent custody and/or terminating parental rights. 25 U.S.C. § 1914; 
see also Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989). 
For a detailed discussion of ICWA, see Appendix A, Child Welfare Proceedings 
Under the Indian Child Welfare Act. 
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§ 17.10 PRESERVING APPELLATE RIGHTS 

A party is entitled, as a matter of right, to appeal a final adjudication or disposi-
tional order by the Trial Court. See G.L. c. 119, § 27. A parent may appeal even 
when there is no meritorious basis for appeal. See Care and Protection of Val-
erie, 403 Mass. 317, 318 (1988); Commonwealth v. Moffett, 383 Mass. 201, 
207–09 (1981). 

Counsel must discuss with the client the likelihood of success on appeal and the 
length of the appeals process. Counsel should explain that the Appeals Court 
considers only what happened in the Trial Court to determine whether the trial 
judge made any significant errors that might have affected the outcome, and that 
an appeal is not an opportunity to present new facts or reargue the merits of the 
case. Cases are rarely reversed and, even when they are, the Appeals Court typi-
cally remands the matter for a new hearing rather than returning the child home. 
Obviously, some appeals are successful, but counsel must be prepared to advise 
the client as to the reasonableness of the client’s expectations and that the ap-
peals process frequently takes many months and sometimes up to a year or 
longer. Substantial delays are common in the Trial Court’s assembly of the re-
cord, the Appeals Court’s scheduling of oral arguments after all briefs are filed, 
and, subsequently, the issuance of a decision by the Appeals Court. 

Child’s counsel should not assume that the child’s position will stay the same 
between the trial, judgment, and disposition of the appeal. Children mature and 
their circumstances change. The child’s preadoptive placement may fail. The 
child may no longer wish to visit with a parent or may develop a new interest in 
sibling contact. Thus, counsel must meet with the child after judgment has en-
tered to determine whether the child wishes to appeal, even if the Trial Court’s 
decision is consistent with the child’s position at the time of trial. Similarly, 
child’s appellate counsel must meet with the child to determine whether the 
child’s position has changed prior to filing any postjudgment motions or briefs 
on the child’s behalf and before arguing the case at oral argument. 

If the client decides to appeal, trial counsel must complete several tasks vital to 
preserving the client’s appellate rights. See CAFL Perf. Stds. 8.1, 8.2. They in-
clude filing a timely notice of appeal, requesting the appointment of appellate 
counsel, and notifying CPCS of the appeal. 

§ 17.10.1 Notice of Appeal 

Trial counsel must file a written notice of appeal in the Trial Court within thirty 
days of entry of the judgment. See G.L. c. 119, § 27; Mass. R. App. P. 4(a). The 
notice must specify the party filing the appeal and the judgment from which the 

17–28 2nd Supplement 2012 



POSTJUDGMENT REPRESENTATION § 17.10 

party is appealing. See Mass. R. App. P. 3(c). A parent who is appealing must 
sign the notice of appeal. Mass. R. App. P. 3(c); Juv. Ct. R. 15. This requirement 
was instituted in 1999 to prevent counsel from filing a notice of appeal on behalf 
of a parent client whose whereabouts were unknown. See Mass. R. App. P. 1(c), 
1999 Reporter’s Notes. If the child wishes to appeal, only counsel’s signature is 
required. 

A party may appeal from all or part of a judgment. For instance, a child might be 
in agreement with a decision to terminate parental rights, but appeal the decision 
not to order postadoption visitation. If the client wishes to appeal only a part of 
the judgment, the notice of appeal should so specify. See Exhibit 17I, Notice of 
Appeal. 

§ 17.10.2 Timing of Notice of Appeal 

Under the Massachusetts Rules of Appellate Procedure, a party appealing a child 
welfare case must file a notice of appeal within thirty days of entry of the judg-
ment by the Trial Court. See Mass. R. App. P. 4(a). General Laws c. 119, § 27 
also provides for a thirty-day appeal period in care and protection cases. The 
time begins to run on the day the court enters its decree or judgment on the 
docket, not the date counsel receives notice of the decision in the mail. Thus, it 
is imperative that counsel check the docket periodically to determine whether 
the court has entered judgment. Counsel cannot rely on the court clerk to send 
out timely notice of the judgment. See BJ’s Wholesale Club, Inc. v. City Council 
of Fitchburg, 52 Mass. App. Ct. 585, 587–88 (2001). 

If a party timely files a motion for amended or additional findings under 
Mass. R. Civ. P. 52(b) or a motion to amend a judgment or for a new trial under 
Mass. R. Civ. P. 59, the time for filing the notice of appeal runs thirty days from 
the date of the court’s decision on the motion. See Sawyer v. Sawyer, 66 Mass. 
App. Ct. 906, 907 (2006); Anthony v. Anthony, 21 Mass. App. Ct. 299, 300–02 
(1985). 

The courts routinely enter judgment before issuing findings of fact, and some 
courts will not prepare findings at all, unless one of the parties files a notice of 
appeal. This is problematic because counsel cannot properly advise a client on 
the merits of potential appellate claims without knowing the bases for the court’s 
decision. In those circumstances, counsel should explain the situation to the cli-
ent and, if the client wishes, file a notice of appeal. The notice of appeal can 
always be withdrawn at a later date with the client’s consent. 
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Practice Note 
Under G.L. c. 119, § 27, the trial judge must file detailed findings of 
fact and conclusions of law within ten days of the adjudication. How-
ever, this rarely occurs and it can take months for the court to issue 
its findings. In Adoption of Willamina, 71 Mass. App. Ct. 230, 238–
39, review denied, 451 Mass. 1103 (2008), the Appeals Court criti-
cized the trial judge for issuing her findings almost eleven months af-
ter she entered the decree terminating the mother’s rights. The Ap-
peals Court expressed concern that without the findings, the mother 
cannot prosecute her appeal even though the decree is effective 
upon its entry. Adoption of Willamina, 71 Mass. App. Ct. at 239. The 
Appeals Court was also concerned because a prompt resolution of 
the appeal serves the child’s best interests. Adoption of Willamina, 
71 Mass. App. Ct. at 239 (citations omitted). Depending on the 
length of the delay and the impact of the delay on the client, trial or 
appellate counsel may want to file a motion in the Trial Court seeking 
issuance of findings of fact. See Exhibit 17J, Motion for Issuance of 
Findings of Fact and Conclusions of Law. 

If a party files a timely notice of appeal, any other party can file a notice of ap-
peal within fourteen days after the first notice of appeal or by the original thirty-
day deadline, whichever is later. See Mass. R. App. P. 4(a). Each party wishing 
to participate as an appellant must file his or her own notice of appeal. If a child 
wishes to join his or her parent or DSS in appealing the judgment, the child must 
file his or her own notice of appeal. A party who has not filed his or her own 
notice of appeal is precluded from filing an appellant’s brief or participating in 
the appeals process as an appellant. 

In limited circumstances, a party may be granted an extension of time to file a 
notice of appeal. Pursuant to Mass. R. App. P. 4(c), upon a showing of excusable 
neglect, the Trial Court may extend the filing deadline for an additional thirty 
days. See Global NAPs, Inc. v. Awiszus, 457 Mass. 489, 499 n.15 (2010); 
Stephens v. NAPs, 70 Mass. App. Ct. 676, 682-83 (2009). One of the most com-
mon reasons for requesting an extension is counsel’s inability to locate the par-
ent client within thirty days of the judgment to sign the notice of appeal. Another 
common reason is when a child client did not originally wish to appeal but later 
changes his or her mind. The motion may be filed before or after the initial thir-
ty-day appeal period has expired. See Mass. R. App. P. 4(c). Presumably, this 
means that an attorney who inadvertently filed a notice of appeal after the initial 
thirty-day appeal period but within the sixty-day time period who only later dis-
covers the error, could file a motion to extend the time to file the notice of ap-
peal nunc pro tunc. However, if the appeal has already been docketed in the Ap-
peals Court, the motion to extend the time for filing the appeal must be filed in 
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the Appeals Court. See Exhibit 17K, Rule 4(c) Motion to Extend Time for Fil-
ing Notice of Appeal. 

Practice Note 
Although G.L. c. 119, § 27 and Mass. R. App. P. 4(a), have the 
same thirty-day time period, the appeal of a care and protection 
judgment under § 27 may be treated differently than the appeal of a 
termination judgment. Some commentators have suggested that 
since § 27 is statutory, the thirty-day time limit for appealing a care 
and protection judgment is jurisdictional and cannot be extended un-
der the Rules of Appellate Procedure. However, the last sentence of 
§ 27 explicitly references the Rules of Appellate Procedure, therefore, 
counsel seeking to file a late notice of appeal from a care and pro-
tection judgment should argue that the statute incorporates the rule 
by reference. 

In addition, under Mass. R. App. P. 14(b), the appellate court can extend the 
deadline for filing a notice of appeal for up to one year for good cause. Along 
with the Rule 14(b) petition, counsel must file a motion to waive the filing fee, a 
motion to impound, and, for parent clients, an affidavit of indigency. See Ex-
hibit 17L, Rule 14(b) Petition to Extend Time for Filing Notice of Appeal. 

Practice Note 
If a child’s position changes more than a year after entry of the 
judgment, challenging the judgment through the appellate process 
may be difficult. The child cannot request leave to file a late notice of 
appeal under Mass. R. App. P 14(b). If the parents have appealed, 
counsel may try filing a motion with the Appeals Court for leave to 
file a brief as amicus curiae, or a motion to intervene. If granted, the 
child can file a brief supporting his or her current position even 
though technically not an appellant. Alternatively, or in addition, 
counsel can file a motion for review and redetermination, asking the 
Trial Court to order the child’s requested relief. If the Trial Court denies 
the child’s request, the child can appeal that decision and ask that this 
appeal be consolidated with the parents’ appeal of the underlying 
judgment. 

If the child is satisfied with the judgment, counsel should vigorously oppose a 
parent’s efforts to obtain an extension of the deadline for filing a notice of ap-
peal. Even if a timely appeal has already been filed by one parent, adding a sec-
ond appellant increases the chances that the appeal will delay the child’s perma-
nency even longer. For example, the first parent to file an appeal might agree to 
a settlement, while the second parent continues to prosecute the appeal. In addi-
tion, the second parent might seek an extension to file his or her brief or may 
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otherwise attempt to delay the appellate process. If no appeal is pending at the 
time of a request by a parent to file a late notice of appeal, child’s counsel can 
also oppose the motion on the grounds that initiating a lengthy appellate process 
would be detrimental to the child’s interest in a speedy and permanent resolution 
of the case. See R.D. v. A.H., 454 Mass. 706, 720 (2009); Care and Protection of 
Sophie, 449 Mass. 100, 104 (2007); Custody of a Minor, 389 Mass. 755, 764 n.2 
(1983); Adoption of Emily, 25 Mass. App. Ct. 579, 581 (1988). 

§ 17.10.3 Appointment of Appellate Counsel 

If trial counsel is not certified by CPCS to handle CAFL appeals or is certified but 
does not wish to handle the appeal, counsel must file a motion requesting the 
appointment of appellate counsel along with the notice of appeal. See Mass. R. 
App. P. 3(f). The court will assign CPCS to appoint appellate counsel. Mass. R. 
App. P. 3(f). Counsel for an appellee child does not need to file a motion request-
ing the appointment of counsel. CPCS, upon notice by the appellant or the court 
that another party has appealed, will automatically appoint appellate counsel for 
the child. See Exhibit 17M, Motion for Appointment of Appellate Counsel. 

The Trial Court generally does not require a new affidavit of indigency before 
appointing appellate counsel. However, Supreme Judicial Court rules permit a 
court to review indigency at any stage of the proceeding. See SJC Rule 3:10, § 7. 
When the appeal is docketed in the Appeals Court, the appellant will need to 
provide an updated affidavit of indigency. 

Rule 3(f) of the Massachusetts Rules of Appellate Procedure requires trial coun-
sel to represent the client on the appeal until appellate counsel is appointed and 
files his or her appearance or until the Trial Court denies the parent’s motion for 
appointment of appellate counsel. Once appellate counsel files his or her appear-
ance, trial counsel remains responsible for continued representation of the client 
in all matters at the Trial Court level. In the unlikely event that the Trial Court 
denies a parent’s motion for appointment of appellate counsel, trial counsel can 
file a notice of appeal from that decision, but trial counsel is not responsible for 
further appellate representation of the client. Trial counsel should explain to the 
client that the client has the right to either retain private counsel or proceed pro 
se on the appeal. 

It is trial counsel’s responsibility to notify CPCS whenever an appeal is filed on 
behalf of a client to ensure that appellate counsel is appointed. Specifically, trial 
counsel must send copies of the following to the CAFL program: 

• the notice of appeal; 
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• the motion for appointment of appellate counsel; 

• the motion for fees and costs related to appeal (discussed below); 

• the motion for stay pending appeal (discussed below); 

• the appellate assignment intake form, completed with names, ad-
dresses, and telephone numbers of all trial attorneys involved in 
the case (including DCF counsel), names and addresses of parent 
clients, and names of DCF social workers for child clients. This 
form is to be sent to CAFL only, not to other counsel, due to 
safety concerns relative to the unauthorized disclosure of confi-
dential and/or impounded addresses and telephone numbers. (a 
blank Appellate Assignment Intake Form is included at Exhibit 
17N and is available on the CPCS Web site at http://
www.publiccounsel.net/Practice_Areas/cafl_pages/forms.html); 
and 

• a cover letter or memo indicating the status of the above-
referenced motions and any information about the client that 
CAFL and/or appellate counsel should be aware of, including lan-
guage barriers, disabilities, or potential conflicts among siblings. 

Trial counsel must notify the CAFL program when the motion for appointment 
of appellate counsel is allowed (or, if denied, the reasons for denial). Also, trial 
counsel must notify CAFL of any Trial Court actions that affect the responsibilities 
of appellate counsel, including the timing of any appellate deadlines. 

§ 17.10.4 Motion for Costs; Transcripts 

At the time trial counsel files the notice of appeal, he or she must also file a mo-
tion under the Indigent Court Costs Act for payment of “reasonable costs associ-
ated with the appeal.” See Mass. R. App. P. 3(f). This will ensure payment for 
production of the transcripts and for the costs incurred by appellate counsel for 
copying and binding the briefs and record appendices. G.L. c. 261, §§ 27A–27C. 
See Exhibit 17O, Motion for Costs Associated with the Appeal. 

Under the Rules of Appellate Procedure, the Trial Court clerk is responsible for 
ordering the CDs and/or the transcripts of the proceedings for the appellant upon 
the filing of a notice of appeal. See Mass. R. App. P. 8(b)(5). However, Juvenile 
Court Standing Order 2-04 requires counsel to request the CDs in writing on a 
form prescribed by the Juvenile Court. A similar form is used in the Probate and 
Family Court. The clerk must notify all parties when the CD or transcript is 
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ordered by mailing them a copy of the order form. See Mass. R. App. P. 8(b)(5). 
Within ten days of production of the CD, the clerk must order a transcription of 
the CD and notify all parties. Mass. R. App. P. 8(b)(5). The clerk also must no-
tify the parties once the transcript is ready. Mass. R. App. P. 8(b)(5). 

Prior to 1999, the appellant was responsible for obtaining the transcript. The 
1999 amendment to Mass. R. App. P. 8(b) was designed to expedite production 
of the transcript and assembly of the record in child welfare cases. See Mass. R. 
App. P. 8(b), Reporter’s Notes. Notwithstanding this shift in responsibility, 
counsel should actively monitor this process to ensure timely production of the 
transcript. Because the child generally has the greatest interest in expediting the 
appeal, child’s counsel should take an active role in ensuring the transcript is 
completed as quickly as possible. 

Counsel should provide the clerk’s office with a list of all trial dates and any other 
hearing dates that need to be transcribed along with the CD identification num-
ber(s) if known. Counsel should be sure to order pretrial or posttrial hearings the 
subject of which were significant procedural or substantive matters such as evi-
dentiary hearings, change of custody, abuse of discretion, etc. Typically, the entire 
trial transcript is needed, but there may be rare occasions where only a portion of 
the trial is relevant to the appeal. In those circumstances, the parties must file a 
stipulation designating those portions of the trial record that need not be tran-
scribed. See Mass. R. App. P. 8(b)(5)(i). 

§ 17.10.5 Motion for Stay Pending Appeal 

The filing of a notice of appeal from a Juvenile Court judgment or decree does not 
automatically stay the judgment. Thus, depending upon the court’s decision and 
the client’s position in the case, counsel may need to file—or oppose—a motion to 
stay the judgment pending appeal. In contrast, in the Probate and Family Court, a 
notice of appeal automatically stays the judgment. See G.L. c. 215, § 22. 

Most commonly, counsel will file a motion for a stay in the Juvenile Court when 
the client wishes to appeal a termination judgment. Absent a stay, the child’s 
adoption can be finalized while the appeal is still pending. See Adoption of Don, 
435 Mass. 158, 170 n.18 (2001) (citing Adoption of Duval, 46 Mass. App. Ct. 
916, 917 (1999)). If the motion for a stay is allowed, the stay only bars DSS 
from proceeding with the adoption. The stay does not preserve a parent’s right to 
visit with the child or to participate in further Trial Court proceedings pending 
appeal. See Adoption of Helen, 429 Mass. 856, 864–65 & n.15 (1999). See Ex-
hibit 17P, Motion to Stay Judgment Pending Appeal. 
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In some instances, DSS or the child may move for a stay pending appeal if, for 
example, the court dismisses a care and protection case and orders the child re-
turned home immediately. A parent or child might also seek a stay if the court 
approves a plan for adoption that differs from the plan proposed by the child and 
the child does not wish to be moved to the approved placement pending resolution 
of the matter on appeal. 

Generally, counsel must first request a stay in the Trial Court. See Mass. R. 
App. P. 6(a). If the motion is denied, counsel may then seek relief in the appellate 
court. Mass. R. App. P. 6(a). A motion to stay the judgment can only be initiated 
in the appellate court in the first instance if counsel can show that filing the motion 
in the Trial Court “is not practicable.” Mass. R. App. P. 6(a). 

Sometimes, a single justice of the Appeals Court will deny a motion for a stay 
without prejudice, or take no action on the motion, if DSS provides an assurance 
that it will notify the parties before proceeding with the child’s adoption while 
the appeal is pending. Alternatively, DSS may agree to enter a stipulation to the-
se terms in lieu of a hearing on the motion. In cases where a preadoptive home 
has not yet been identified for a child, or where the child was only recently 
placed in the preadoptive home, the need for a stay may be less urgent due to the 
requirement that a child must reside in a preadoptive home for at least six 
months before an adoption can be finalized. See G.L. c. 210, § 5A. However, the 
court can waive this requirement. G.L. c. 210, § 5A. 

A motion for a stay filed in the appellate court must be docketed as an appeal 
and must be accompanied by a motion to waive the docketing fee and a motion 
to impound. Parent’s counsel will need a current affidavit of indigency signed by 
the parent client to file with the motion to waive the docketing fee. 

In order to obtain a stay of a judgment pending appeal, the moving party must 
show that his or her appeal raises “meritorious issues.” Adoption of Don, 435 
Mass. 158, 170 (2001) (quoting Adoption of Duval, 46 Mass. App. Ct. at 917). 
“A meritorious appeal is one that is worthy of presentation to a court, not one 
which is sure of success.” Jones v. Manns, 33 Mass. App. Ct. 485, 493 n.9 
(1992) (citation omitted). A meritorious claim has also been described as one 
that offers some reasonable possibility of success or one that is not frivolous. 
See Commonwealth v. Levin, 7 Mass. App. Ct. 501, 504 (1979). Counsel may 
find it difficult to identify the meritorious issues at the time the motion is filed 
because the transcript is usually not yet available, and also the court may not yet 
have issued its findings. If this occurs, counsel should request a temporary stay 
until the court’s findings and appellate record are available and counsel has had 
the opportunity to review them. 
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In addition to demonstrating that the client’s appeal is meritorious, counsel’s 
motion to stay a judgment or decree must also explain to the court the specific 
harm the client is likely to suffer if the stay is not granted. Where a party is seek-
ing a stay of a termination judgment, the most obvious harm is that denial of the 
motion permits the child to be adopted before the issues on appeal are resolved. 
Although the appellate courts have not yet addressed the issue, adoption of the 
child during the pendency of an appeal may effectively moot the appeal. 

Where counsel represents a child that is opposed to a stay of the judgment pend-
ing appeal, counsel should argue that the parent’s appeal lacks merit and also 
that the child will be prejudiced by the allowance of the motion because a stay 
will delay the child’s permanency for a considerable time period while the appeal 
is pending. See Exhibit 17Q, Opposition to Motion for Stay. 

§ 17.10.6 Working with Appellate Counsel 

Included among trial counsel’s duties is the obligation to cooperate with appellate 
counsel to further the objectives of the client. See CAFL Perf. Std. 8(d). Although 
appellate counsel directs the strategy of the appeal, trial counsel’s assistance is 
essential. Indeed, in Adoption of Azziza, 77 Mass. App. Ct. 363, 367 n.13 (2010), 
the court held that trial counsel’s failure to cooperate with appellate counsel con-
tributed to a finding that the trial attorney had provided ineffective assistance of 
counsel. 

Trial counsel is expected to provide appellate counsel with copies of Trial Court 
pleadings, trial exhibits, portions of the case file, and other relevant documents. 
If there are problems with the recording of the trial proceedings, trial counsel 
must work with the other trial attorneys to reconstruct the record. See Drayton v. 
Commonwealth, 450 Mass. 1028, 1029-30 (2008); Commonwealth v. Harris, 
376 Mass. 74, 79 (1978). Trial counsel should also provide appellate counsel 
with copies of notices of further hearings or reviews in the Trial Court and gen-
erally keep appellate counsel apprised of any developments at the trial level. 

Trial counsel should assist the appellate attorney in identifying appellate issues. 
As stated earlier, there is usually some delay in the issuance of findings of fact 
and production of the transcript. Without findings and a transcript, appellate 
counsel is limited in his or her ability to consider potential appellate issues. 
Therefore, trial counsel should be prepared to discuss with appellate counsel the 
issues that arose at trial that could form the basis of an appeal. 

Trial counsel can also be of great assistance to appellate counsel in locating and 
maintaining contact with the client. Appellate counsel, simply by the nature of 
appellate work, may not need to have the same level of personal interaction with 
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the client that trial counsel does. Trial counsel’s closer working relationship with 
the client may place trial counsel in a better position to help the client understand 
the nature and status of the appeal process. 

Many appeals will involve settlement negotiations at various stages, and some 
appeals are resolved in their entirety by agreement. Trial counsel must be pre-
pared to participate in settlement negotiations and, in fact, may be instrumental 
in this process due to his or her established relationship with the client. Appel-
late counsel is generally in the best position to advise the client on the likelihood 
of the appeal’s success and the relative benefits of proceeding with the appeal 
versus settling the matter, however, it is often trial counsel who takes the lead 
role in settlement negotiations and the drafting of settlement agreements. 

An attorney appointed to represent a child on appeal is not bound by the position 
taken by child’s counsel at the trial level. See CAFL Appellate Panel Perf. Std. 4; 
CAFL Trial Panel Perf. Std. 8 and commentary. Often, this occurs when the 
child changes his or her position between the time of trial and the pendency of 
the appeal. However, this may also occur when appellate counsel for the child 
has a different view regarding the child’s maturity to direct the litigation, or ar-
rives at a different conclusion regarding the child’s position than trial counsel 
after applying the substituted judgment standard. See CAFL Trial Panel Perf. 
Std. 1.6. Clearly, the two attorneys cannot simultaneously pursue conflicting 
goals for the child. If this occurs and the matter cannot be resolved between 
them, counsel should contact the Children and Family Law administrative office 
for assistance. (A copy of the CAFL Appellate Panel Performance Standards is 
included at Exhibit 17A.) 

§ 17.10.7 Docketing the Appeal 

After the findings of fact have been issued and the transcript of the trial is com-
plete, the Trial Court sends out a “notice of assembly” letting the parties know 
that the trial record is assembled and the appeal is ready to be docketed in the 
appellate court. See Mass. R. App. P. 9(d). Within ten days of receiving this no-
tice, the appellant must docket the appeal. See Mass. R. App. P. 10 (a)(1). In 
order to waive the docketing fee, counsel for an appellant parent must file a cur-
rent affidavit of indigency signed by the parent. Counsel for an appellant child 
may file an affidavit of counsel attesting to the child’s continuing indigence 
based upon the child’s minority. Failure to docket the appeal within ten days of 
receipt of notice that the record is assembled can result in a dismissal for failure 
to prosecute. See Mass. R. App. P. 10(c). Because appellate proceedings are 
open to the public, counsel must also file a motion to impound the case. See Ex-
hibit 17R, Motion to Docket the Appeal, Exhibit 17S, Motion to Waive the Filing 
Fee, and Exhibit 17T, Motion to Impound. 
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While it is typically the responsibility of appellate counsel to obtain the parent 
client’s signature on a current affidavit of indigency, trial counsel’s assistance 
may be necessary to locate the client in a timely fashion. Trial counsel should 
make all reasonable efforts to remain in contact with the client and should be 
prepared to assist appellate counsel in locating the client when it is time to 
docket the appeal. If the parent cannot be located within the ten-day time period, 
appellate counsel will need to file a motion to extend time to docket the appeal. 
See Exhibit 17U, Motion to Extend Time to Docket the Appeal. 

§ 17.10.8 Trial Counsel’s Obligations Once the Appeal 
Has Been Docketed 

Generally, once an appeal is docketed, the parties must seek leave from the ap-
pellate court before proceeding in the Trial Court on any motion that may affect 
the judgment that is under appeal. See Custody of Deborah, 33 Mass. App. Ct. 
913, 914 (1992). For example, if a parent appeals the trial judge’s failure to or-
der postadoption visitation, trial counsel cannot file a motion for reconsideration 
of the issue in the Trial Court after the appeal has been docketed without the 
Appeals Court’s permission. Leave of the Appeals Court is not required for stat-
utory reviews in the Trial Court, such as review and redetermination hearings or 
permanency hearings. Custody of Deborah, 33 Mass. App. Ct. at 914. However, 
the Appeals Court must be informed if the Trial Court issues any new orders 
after a review and redetermination or permanency hearing that may have an im-
pact on the appeal. Custody of Deborah, 33 Mass. App. Ct. at 914. 

§ 17.11 CONCLUSION 

In child welfare cases, unlike other types of litigation, trial counsel’s responsi-
bilities rarely end upon entry of judgment. The nature and extent of trial coun-
sel’s responsibilities will vary depending upon the case. Counsel must maintain 
contact with the client postjudgment and continue to advocate for the client as 
permitted by the rules and case law. Particularly for children, aggressive post-
judgment advocacy may be instrumental in achieving permanency. 
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EXHIBIT 17A—CAFL Appellate Panel Performance 
Standards 

PERFORMANCE STANDARDS GOVERNING THE REPRESENTATION 
OF CLIENTS IN CHILD WELFARE APPEALS 

These standards are intended for use by the Committee for Public Counsel Ser-
vices in evaluating, supervising and training counsel assigned pursuant to 
G.L. c. 211D. Counsel assigned pursuant to G.L. c. 211D must comply with 
these standards and the Massachusetts Rules of Professional Conduct. In evalu-
ating the performance or conduct of counsel, the Committee for Public Counsel 
Services will apply these standards and the Massachusetts Rules of Professional 
Conduct, as well as all CPCS policies and procedures included in this manual 
and other CPCS publications. 

Appellate counsel in child welfare appeals are bound by the within Performance 
Standards and also by all applicable Performance Standards Governing Represen-
tation of Children and Parents in Child Welfare Cases (Trial Standards) as set forth 
in the CPCS Assigned Counsel Manual, which are fully incorporated herein. 

1. Compliance with Massachusetts Rules of Appellate Procedure. Appellate 
counsel shall comply in all respects with the Massachusetts Rules of Appel-
late Procedure. 

2. Work with a Mentor. Appellate counsel assigned to work with a mentor 
shall work with such mentor as required by the CAFL Co-Director oversee-
ing the appellate panel. Appellate counsel shall abide by the terms and con-
ditions of the mentor program as may, from time to time, be issued by such 
CAFL Co-Director. 

3. Initial Obligations of Appellate Counsel. Immediately upon receipt of the 
notice of assignment, appellate counsel shall: (a) file an appearance in the 
appropriate court; (b) communicate with the client, if appropriate for the 
client's age, to inform the client of the assignment; (c) communicate with 
trial counsel to inform him or her of the assignment, provide him or her 
with copies of appellate counsel's appearance and request information and 
materials necessary for the appeal; and (d) determine whether a stay of the 
judgment or decree of the trial court should be sought pending appeal. In 
the event a stay should be sought, counsel shall immediately seek one in ac-
cordance with Mass. R. App. P. 6. 

4. Initial Meeting with Client. Appellate counsel shall, as soon as practicable 
after the assignment, meet with the client. At such initial meeting, appellate 
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counsel shall determine the client's position and goals in the appeal. Appel-
late counsel is not bound by the determinations of the client's position and 
goals made by trial counsel. Appellate counsel shall independently deter-
mine his or her client's position and goals on appeal as set forth in Trial 
Standards 1.6 and 1.7, and should be aware of the potential for conflicts as 
set forth in Trial Standard 1.4. 

5. Ongoing Communications with Client. Appellate counsel shall confer with 
the client, if appropriate for the client's age, and with trial counsel, if appro-
priate, about the issues that may be raised in the client's appeal. Appellate 
counsel shall keep the client informed of all significant developments in the 
client's case. Appellate counsel shall respond in a timely manner to all 
communications from the client, provided that such communications are of 
a reasonable volume and at reasonable intervals. Where the client is a child, 
appellate counsel shall communicate with the child to the extent necessary 
to maintain a normal attorney-client relationship with the child. See Trial 
Standards 1.5 and 1.6. 

6. Communications with Trial Counsel. Appellate counsel shall inform the 
client's trial counsel of all significant developments in the case, including 
proposed settlement of the case, trial motions (as set forth in section 7 be-
low), dismissal of the appeal, docketing of the appeal in the appellate court 
and the resolution of the appeal. Appellate counsel shall cooperate with trial 
counsel in furtherance of the client's position and goals in the proceeding. 
See Trial Standard 7.1(d). 

7. Motions. Appellate counsel shall timely file in the appropriate court all mo-
tions necessary or advisable to preserve and perfect the client's appellate 
rights. Appellate counsel who are not assigned to represent the client in the 
trial court shall not engage in motion practice in the trial court unless such 
motion practice relates to assembly of the record on appeal, a stay pending 
appeal, dismissal of an appeal, or a request for new trial or relief from 
judgment. Appellate counsel may, with prior authorization from the CAFL 
Co-Director, file and argue other motions. 

8. Issues on Appeal. Appellate counsel should pursue all appropriate issues for 
appeal. Appellate counsel should pay particular attention to whether a claim 
as to ineffective assistance of trial counsel may form the basis of an appeal. 
If the client insists on having appellate counsel brief a contention that, in the 
judgment of appellate counsel, cannot be supported by a rational argument, 
appellate counsel shall (a) immediately inform and consult with the CAFL 
Co-Director and, if the Co-Director concurs, (b) inform the client of the cli-
ent's rights with respect to such contention pursuant to Commonwealth v. 
Moffett, 383 Mass. 201, 203-09 (1981); (c) provide the client with a copy of 
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the Moffett opinion; and (d) if the client thereafter wishes to invoke his or 
her Moffett rights with respect to such contention, comply in all respects 
with the guidelines set forth in Moffett. See Care and Protection of Valerie, 
403 Mass. 317 (1988). 

9. Briefs. Appellate counsel, whether representing an appellant or appellee, 
shall file a brief on behalf of his or her client. The brief of appellate counsel 
shall be of high quality and shall conform in all respects with the applicable 
Rules of the Massachusetts Rules of Appellate Procedure. Appellate counsel 
may join in the brief of another party, in part or in full, to the extent the cli-
ent and such other party have an identity of issues on appeal; provided, 
however, that appellate counsel shall be responsible for ensuring the timely 
filing of any brief in which counsel has joined. 

10. Copy of Brief to Client and Co-Director. Appellate counsel shall transmit to 
the client, if appropriate for the client's age, and the CAFL Co-Director a 
copy of the brief filed on the client's behalf. Appellate counsel shall also 
transmit to the client, if appropriate for the client's age, a copy of the brief(s) 
of other parties and copies of all other substantive documents pertaining to 
the appellate proceedings. 

11. Oral Argument. Appellate counsel shall inform the client, if appropriate for 
the client's age, and CAFL Co-Director of the date, time and place sched-
uled for oral argument of the appeal as soon as the appellate counsel re-
ceives notice thereof from the appellate court. Oral argument of the appeal 
on behalf of the client shall not, absent the express approval of the client 
and the CAFL Co-Director, be waived with respect to any case. 

12. Decision of Appellate Court. Appellate counsel shall promptly inform the 
client, if appropriate for the client's age, of the decision of the appellate 
court in the client's case and shall transmit to the client, if appropriate for 
the client's age, and the CAFL Co-Director a copy of the decision. 

13. Further Appellate Review. If the decision of the Appeals Court is adverse to 
the client, appellate counsel shall promptly inform the client, if appropriate 
for the client's age, of his or her right to make application to the Supreme 
Judicial Court for further appellate review of the case. If the client requests 
that such application be made, appellate counsel shall prepare and timely 
file on the client's behalf such application. 

14. Federal Appellate Review. Appellate counsel must obtain the approval of 
the client and the CPCS Chief Counsel before seeking appellate review in 
the federal appellate courts. Whether or not to seek the approval of the 
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Chief Counsel for federal appellate review is reserved to counsel's discre-
tion. Approval of the Chief Counsel is subject to his or her discretion. 

15. Conclusion of Representation. Appellate counsel's representation of the 
client ends as of the earlier of (a) withdrawal of the appeal, (b) dismissal of 
the appeal, absent appeal from such dismissal, (c) entry of an order striking 
appellate counsel's appearance, absent appeal from such order, or (d) final 
resolution of the appeal, including remand for a new trial. The CAFL Co-
Director may, at his or her discretion, subsequently re-open a Notice of As-
signment of Counsel that has been closed pursuant to this section. 
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EXHIBIT 17B—Letter to Client Regarding 
Conclusion of Representation 

[date] 

Ms. Carla Client 
100 Main Street 
City, MA 02000 

Dear Ms. Client: 

I write to confirm what happened in City Juvenile Court yesterday. As you 
know, the judge decided to dismiss the care and protection case and to return 
custody of your daughter Gloria to you. This is very good news. Because the 
Court case was dismissed, my appointment as your lawyer ends. However, there 
are just a couple of things I want to go over again with you. Also, should you 
have any questions about this letter or anything else to do with custody of Gloria 
please feel free to call me. 

As we discussed, even though the Court case is over, DSS is keeping the case 
open in the City DSS office and will still be involved with you and your chil-
dren. DSS will be involved to give you and Gloria services. I advise you to take 
advantage of these services to help keep your family stable. At the same time, I 
advise you to remember that the social worker works for DSS and is not your 
therapist; anything you tell her does not stay between the two of you and may be 
written in a report. Also, if DSS decides it has serious concerns it may decide to 
file another care and protection case. 

I wish you and Gloria all the best. Again, please feel free to call me with any 
questions at XXX-XXX-XXXX. 

 Sincerely, 

 Attorney 
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 [date] 

Ms. Carla Client 
100 Main Street 
City, MA 02000 

Dear Ms. Client: 

I write to confirm what happened in City Juvenile Court yesterday. As you 
know, the judge decided to end your parental rights to your daughter Gloria. 
That means that Gloria can be adopted without your consent and without giving 
you notice. I know that the judge’s decision was very upsetting to you. There a 
couple of things that I want to go over again with you to make sure you under-
stand.  

The judge ordered that you be allowed to send pictures and letters to Gloria 
twice a year, on her birthday and at Christmas. For now, you will send the pic-
tures and letters to Gloria twice a year, by mailing them to the ongoing social 
worker at the City DSS office. DSS will then let you know where to send pic-
tures and letters if Gloria is adopted. You will need to make sure that DSS has a 
current address for you and to tell them if your address changes. The address of 
the City DSS office is: 

Department of Social Services 
City Area Office 
100 Center Street 
City, MA 02000 

The Department agreed that you will have a final visit with Gloria on X/X/XX at 
3:30 p.m. at the City DSS office. You can bring Gloria a picture and a card to 
that visit and the social worker will look at the picture and card before giving 
them to Gloria. As we discussed, if you would like me to look at the card you 
write first, I will be happy to do that.  

Finally, as we discussed, you have a right to file an appeal of the judge’s deci-
sion to end your parental rights. Yesterday in Court you signed the Notice of 
Appeal and we filed it with the Court. As a result, the Court will assign you a 
new lawyer to handle your appeal, who should get in touch with you to talk 
about the case. I will not be handling your appeal. 

Please feel free to call me if you have any questions at XXX-XXX-XXXX. I 
wish you good luck. 

 Sincerely, 
 Attorney 
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EXHIBIT 17C—Letter to Client Regarding 
Conclusion of Representation 

 [date] 

Ms. Carla Client 
100 Main Street 
City, MA 02000 

Dear Ms. Client: 

I write to confirm what happened in City Juvenile Court yesterday. As you 
know, the judge decided to end your parental rights to your daughter Gloria. 
That means that Gloria can be adopted without your consent and without giving 
you notice. I know that the judge’s decision was very upsetting to you. There a 
couple of things that I want to go over again with you to make sure you under-
stand.  

The judge ordered that you be allowed to send pictures and letters to Gloria 
twice a year, on her birthday and at Christmas. For now, you will send the pic-
tures and letters to Gloria twice a year, by mailing them to the adoption worker 
at the City DSS office. DSS will then let you know where to send pictures and 
letters if Gloria is adopted. You will need to make sure that DSS has a current 
address for you and to tell them if your address changes. The address of the City 
DSS office is: 

Department of Social Services 
City Area Office 
100 Center Street 
City, MA 02000 

The Department agreed that you will have a final visit with Gloria on X/X/XX at 
3:30 p.m. at the City DSS office. You can bring Gloria a picture and a card to 
that visit and the social worker will look at the picture and card before giving 
them to Gloria. As we discussed, if you would like me to look at the card you 
write first, I will be happy to do that.  

Finally, as we discussed, you have a right to file an appeal of the judge’s deci-
sion to end your parental rights. Yesterday in Court you signed the Notice of 
Appeal and we filed it with the Court. As a result, the Court will assign you a 
new lawyer to handle your appeal, who should get in touch with you to talk 
about the case. I will not be handling your appeal. 
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Please feel free to call me if you have any questions at XXX-XXX-XXXX. I 
wish you good luck. 

 Sincerely, 

 Attorney 
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EXHIBIT 17D—Motion for Review and 
Redetermination 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP XXXXXXX 

 

______________________ 
 
In re: Care & Protection of 
John Doe 
______________________ 

 
) 
) 
) 
) 

 
 
MOTION FOR REVIEW AND 
REDETERMINATION 

NOW COMES Jane Doe, mother of John Doe, and hereby respectfully requests 
that this Honorable Court conduct a review and redetermination hearing in this 
matter.  As grounds for this motion, Ms. Doe, through counsel, states as follows: 

1. On or about X/X/XX, the Department of Social Services (“the Depart-
ment”) filed a care and protection petition in the City Juvenile Court seek-
ing emergency custody of John Doe.  The petition was based upon concerns 
relative to Jane Doe’s current and past substance abuse and allegations of its 
negative effect on her son, John Doe.  The Court granted the Department 
emergency custody of John Doe and scheduled a 72-Hour hearing on 
X/X/XX.  At that hearing, the Court granted temporary custody of John Doe 
to the Department and John Doe was placed in foster care. 

2. On or about X/X/XX, this Court held a permanent custody trial in this mat-
ter.  After hearing testimony and reviewing documentary evidence, the 
Court issued findings on X/X/XX.  The Court found that John Doe was in 
need of care and protection, ordered permanent custody of John Doe to the 
Department, and strongly suggested that liberal visitation continue to occur 
between John Doe and his mother, Jane Doe.  See attached copy of Findings 
of Fact and Rulings of Law Dated X/X/XX. 

3. Since the time of trial, Ms. Doe has engaged in services focused on her sub-
stance abuse issues and the causes thereof.  Ms. Doe has provided urine 
screens to the Department consistently since X/X/XX.  Only X of those 
screens have been positive, all of them in the first two months that she be-
gan giving screens.  See attached report of Willow Labs.  Ms. Doe has had 
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no positive urine screens since that time.  Since X/X/XX, Ms. Doe regularly 
attended individual counseling at City Mental Health Services with Tom 
Therapist.  See attached letter from Tom Therapist dated X/X/XX. 

4. As of X/X/XX, two weeks before trial, Ms. Doe was a resident at the Resi-
dential Treatment Center (“RTC”) in Town, MA.  RTC provides intensive 
substance abuse treatment, AA/NA meetings, group and individual therapy, 
and, after six months, help transitioning to a half-way house/apartment 
where residents may live with their children. See attached description of 
RTC services. 

5. On X/X/XX, Ms. Doe graduated from the RTC and transitioned to her own 
apartment.  See attached Certificate of Completion of RTC.  Ms. Doe main-
tains her apartment through Stage II of the RTC program, her rent is subsi-
dized, she has a social worker assigned from RTC who lives in the building, 
is a resource for Ms. Doe, and checks to make sure that Ms. Doe is clean, 
sober, and in compliance with the program regulations.  See attached letter 
from Wanda Worker dated X/X/XX.  Ms. Doe continues to participate in 
group and individual therapy focusing on her substance abuse and its caus-
es, job training, and is studying to get her GED.  Id.; see also letter from 
Larry Leader of group counseling dated X/X/XX; letter from Tom Thera-
pist, supra.  Ms. Doe continues to provide clean urine screens on a regular 
basis.  See Willow Labs Report Dated X/X/XX. All reports are that Ms. Doe 
has been clean and sober for X months and is in compliance with the re-
quirements of the RTC Stage II Program. 

6. Since beginning her participation at RTC, Ms. Doe has met regularly with 
her Department social worker, Olga Ongoing, and has been in compliance 
with her service plan tasks since X/X/XX.  See attached report of Olga On-
going, dated X/X/XX.   

7. The goal in this case remains reunification of John Doe with his mother, 
Jane Doe.  Since X/X/XX, when Ms. Doe had been at RTC for X months, 
the Department, following the Court’s suggestion, has provided increasingly 
liberal visitation between Ms. Doe and John Doe.   

8. Since X/X/XX, when Ms. Doe moved into her own apartment, had weekly 
unsupervised visits with John Doe from 9 a.m. to 2 p.m.  Those visits went 
well and, as of X/X/XX, the Department increased visits to overnights and, 
as of X/X/XX, there have been X weekend visits. See attached Court Report 
dated X/X/XX.  Visits have reportedly gone well. Id.  John Doe has reported 
to the Department that he would like to go live with his mother.  Id. 
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9. Where a party files a petition for review and redetermination, the moving 
party bears an initial burden to produce some credible evidence that circum-
stances have changed since the initial determination, such that the child may 
no longer be in need of care and protection.  Care and Protection of Erin, 
443 Mass. 567, 568 (2005).  Once such a showing is made, the department 
must then meet its burden of proving by clear and convincing evidence that 
the child is still in need of care and protection.  Id. 

10. Ms. Doe asserts, through counsel, that she has met her burden and produced 
credible evidence that her circumstances have changed since X/X/XX, when 
the Court made its determination that John Doe was in need of care and pro-
tection.  She has changed her life structure, maintained her sobriety, ob-
tained stable housing, and successfully increased her visitation with her son. 

WHEREFORE, Ms. Doe, through counsel, requests that this Honorable Court 
allow this motion and conduct a hearing in this matter. 

Dated: Respectfully submitted, 
JANE DOE, 
By her counsel, 

_____ 
Attorney, BBO No. 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing on all parties of 
record via facsimile and U.S. Mail. 

 _____ 
Attorney 
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EXHIBIT 17E—Motion to Amend Findings  
(CFA-10-E) 

COMMONWEALTH OF MASSACHUSETTS 

[COUNTY], ss. JUVENILE COURT DEPARTMENT 
[DIVISION] 
DOCKET NO. C&P 

 

______________________ 
 
In re: Care & Protection of 
 
______________________ 

 
) 
) 
) 
) 

 
 
 

Motion to Amend Findings 

Respondent, [name], moves this Court pursuant to Mass.R.Civ.P. 52(b) to amend 
the findings made by it in the above-entitled action after trial on [date] in the 
following manner: 

[insert description of manner in which findings are 
sought tobe amended]. 

In support of this motion, Respondent states that 

[insert description of grounds in support of amend-
ment offindings].  

Respondent further requests this Court to amend its judgment to take into ac-
count any changes in its findings made in response to this motion. A proposed 
form of judgment is attached. 

 
 
 
 
 
 
 
Dated: 

Respectfully submitted, 
[Respondent] 
By [his/her] attorney, 

[Respondent’s Attorney] 
[Address] 
[Telephone Number] 
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EXHIBIT 17F—Motion to Amend Judgment  
(CFS-10F) 

COMMONWEALTH OF MASSACHUSETTS 

[COUNTY], ss. JUVENILE COURT DEPARTMENT 
[DIVISION] 
DOCKET NO. C&P 

 

______________________ 
 
In re: Care & Protection of 
 
______________________ 

 
) 
) 
) 
) 

 
 
 

Motion to Alter or Amend Judgment 

Respondent, [name], moves this Court pursuant to Mass.R.Civ.P. 59(e) to alter 
or amend the judgment entered by it on [date] in the following manner: 

[insert description of manner in which judgment is 
sought to be altered or amended]. 

In support of this motion, Respondent states that  

[insert description of grounds in support of alteration 
or amendment of judgment]. 

 
 
 
 
 
 
 
Dated: 

Respectfully submitted, 
[Respondent] 
By her attorney, 

[Respondent’s Attorney] 
[Address] 
[Telephone Number] 
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EXHIBIT 17G—Motion for New Trial and 
Supporting Affidavit 

COMMONWEALTH OF MASSACHUSETTS 

[COUNTY], ss. JUVENILE COURT DEPARTMENT 
[DIVISION] 
DOCKET NO. C&P 

 

______________________ 
 
In re: Care & Protection of 
 
______________________ 

 
) 
) 
) 
) 

 
 
 

Respondent's Motion for a New Trial 

Respondent [name] moves this Court pursuant to Mass.R.Civ.P. 59(a) to enter an 
order for a new trial on the grounds the Respondent was deprived of the effec-
tive assistance of counsel because of the language barrier and the lack of zealous 
advocacy pursuant to the “Performance Standards Governing Representation of 
Parents in State Intervention and Parental Rights Termination Cas-es,” Manual 
for Counsel Assigned Through the Committee for Public Counsel Services (No-
vember 1988). Respondent has a right to effective assistance of counsel in care 
and protection proceedings. Care and Protection of Stephen, 401 Mass. 144, 149 
(1989). 

As grounds the Respondent states the following: 

1.  Respondent speaks the [language] language and has very little comprehen-
sion of the English language. Attorney [name], previously appointed to rep-
resent the Respondent, does not speak the language and was unable to effec-
tively communicate with the Respondent. 

2.  The prior attorney failed to adequately represent Respondent in the follow-
ing manner: 

The attorney did not meet with client to prepare to defend against the petition. 
The attorney did not conduct minimum discovery of the case, i.e., requesting a 
copy of the entire social work file of the Petitioner. The attorney failed to object 
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to inadmissible privileged evidence, and this failed to ensure that the Respon-
dent was afforded all strategically appropriate due process and other rights.  

3. As a result Respondent suffered prejudicial harm in the following ways: 

[list prejudice suffered, e.g., the Respondent lost 
[his/her] visitation privilege with [his/her] child or 
lost custody]. 

 
 
 
 
 
 
 
Dated: 

Respectfully submitted, 
[Respondent] 
By [his/her] attorney, 

[Respondent’s Attorney] 
[Address] 
[Telephone Number] 
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COMMONWEALTH OF MASSACHUSETTS 

[COUNTY], ss. JUVENILE COURT DEPARTMENT 
[DIVISION] 
DOCKET NO. C&P 

 

______________________ 
 
In re: Care & Protection of 
 
______________________ 

 
) 
) 
) 
) 

 
 
 

Affidavit in Support of Respondent's Motion for a New Trial 

I, [name], on oath depose and say: 

1.  I represent the Respondent [name] since [date] in the above-mentioned pro-
ceeding. 

2.  I speak [language] and am able to communicate with the Respondent, who 
speaks [language]. There are some difficulties in comprehension from time 
to time. 

3.  Prior counsel, [name], does not speak any [language]. 

4.  When I received the file from [name], the file did not contain a copy of the 
Petitioner [name]'s social work file. 

5.  I understand that [name] did not object to the admission of the seven exhib-
its before the Court. My review of those seven exhibits suggests that there 
were grounds for exclusion of very prejudicial inadmissible matters in those 
documents. 

6.  As a result of the behavior of prior counsel which, in my opinion, fell meas-
urably below that which might be expected from an ordinary fallible lawyer, 
I believe that the Respondent was de-prived of an otherwise available sub-
stantial ground of defense. For example, the Respondent would contest 
many of the alleged hearsay statements and conclusions and would have re-
quired the Petitioner to proffer admissible evidence in support of its posi-
tion. Without inadmissible hearsay the Petitioner will not be able to prove 
the Respondent to be an unfit parent by clear and convincing evidence. At 
this juncture the Respondent's position at trial is irreparably and serious-ly 
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compromised, even though [he/she] is able to cross-examine the authors of 
the documents since the inadmissible evidence is now part of the record. In 
support of my belief I attached cop-ies of pages 47-50 of the "Performance 
Standards Governing Representation of Parents in State Intervention and 
Parental Rights Termination Cases," Manual for Counsel Assigned Through 
the Committee for Public Counsel Services (November 1988). 

Signed under the pains and penalties of perjury this [day] of 

[month] 19--. 
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EXHIBIT 17H—Motion for Relief from Judgment 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO.  

 

______________________ 
 
In re: Care & Protection of 
 
______________________ 

 
) 
) 
) 
) 

 
 
 

JOINT MOTION FOR RELIEF FROM JUDGMENT TO VACATE 
DECREE DISPENSING WITH PARENTAL CONSENT AS TO 

CHILDREN 

Children (collectively, the “boys”), and the mother, Mother (“Mother”), hereby 
respectfully move that this Court grant them relief from judgment under Mass. 
R. Civ. P. 60(b) and vacate the decree dispensing with Mother’s consent to the 
adoption of the boys.*

In support of this motion, the boys and Mother respectfully represent as follows: 

Background 

1. On or about [date], the Department of Social Services ("DSS") filed a care 
and protection petition regarding the boys, and their sisters (collectively, the 
“Children”). 

2. Trial to dispense with Mother’s parental rights was held on [date(s)], and 
concluded on [date].  

3. On [date], this Court entered a decree (a) finding the Children in need of 
care and protection, and (b) dispensing with their parents' right to consent to 

                                                           
* Mother is not moving herein for relief from the judgment as to the sec-
ond daughter because the specific legal grounds set forth below apply 
only to boys. Mother is, however, appealing the judgment as to the first 
daughter. 
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their adoption. The boys, one of their sisters and Mother filed timely notices 
of appeal of the above orders. 

4. On [date], this Court issued its Findings of Fact, Adjudication and Order 
(“Findings”).  

5. This Court subsequently vacated its decree with respect to Second Sister 
nunc pro tunc to [date]. Second Sister has not been dismissed from the peti-
tion; she remains on the petition in her Mother’s legal custody. 

DISCUSSION 

A. This Court should relieve the parties from the judgment dispensing 
with parental consent with respect to the boys because the boys refuse to 
consent to adoption and they cannot be adopted without their consent. 

(i) Boy 1 

6. Boy 1 turned twelve on June [date]. This event took place after trial but 
before this Court issued its decree freeing him for adoption. DSS’ adoption 
plan for Boy 1, which this Court approved, provided for recruitment of a 
two-parent family to adopt him. See Trial Exhibit 29; Finding 116. Boy 1 
does not wish to be adopted. See Affidavit of Boy 1, at paras. 4-5. He is 
twelve years old and, pursuant to G.L. c. 210, § 2, cannot be adopted with-
out his consent. The statute precludes an adoption decree “without the writ-
ten consent of the child to be adopted, if above the age of twelve.” That Boy 
1 does not want to be adopted is manifest in the record. See Trial Exhibit 20 
[date][page]; see also “Motion for Relief from Judgment to Provide for 
Post-Termination and Post-Adoption Visitation between the boys and Moth-
er” at para. 6, filed contemporaneously herewith.  

7. Furthermore, Boy 1 still does not wish to be adopted and does not believe 
that he will change his mind in the future. See Affidavit of Boy 1, at paras. 
3-5. Accordingly, because Boy 1 turned twelve before this Court issued its 
decree and could not, at that time, be adopted without his consent, this 
Court erred in freeing him for adoption. Moreover, because Boy 1 continues 
to refuse to give his consent, this Court should vacate its decree freeing him 
for adoption. *

                                                           
* The fact that Boy 1 is under fourteen and could still, under G.L. c. 201, § 2, be 
forced, against his will, to become a ward in a guardianship is irrelevant. The 
adoption plan approved by this Court was for adoption by a two-parent family, not 
a guardianship or other permanent custodial arrangement. See Trial Exhibit 29. 
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8. To the extent the parties or this Court made a “mistake” or acted through 
“inadvertence” in allowing the Court to issue the termination decree after 
Boy 1 turned twelve and his wishes were known to the Court, relief is ap-
propriate under Mass. R. Civ. P. 60(b)(1). 

(ii) Boy 2 

9. Boy 2 was born on [date]. That Boy 2, like his brother, does not want to be 
adopted is manifest in the record. See Trial Exhibit 20 [date] CASA Report 
at pp. 7, 12; Trial Exhibit 21 ([date] CASA Report) at pp. 8, 13; Trial Ex-
hibit 11 ([date] CASA Report) at p. 12. Boy 2’s counselor feels that “Boy 2 
does not want to face the possibility that he might be adopted.” Trial Exhibit 
21 ([date]CASA Report) at p. 13. As Boy 2 explained in no uncertain terms 
to the CASA shortly after placement in the pre-adoptive home, “I don’t like 
adoption, and I don’t like to talk about it.” Trial Exhibit 21 ([date]CASA 
Report) at pp. 8, 14. 

10. Currently, Boy 2, like his brother, continues to refuse to be adopted and will 
not assent to any adoption in the future. See Affidavit of Boy 2, at paras. 4-
5. Although this Court found at para. 6 in the “Factors Under G.L. c. 210, § 
3” section of its Findings that “Boy 2 . . . wishes to be adopted[,]” there is 
no evidence whatsoever to support this Finding. Indeed, even DSS ac-
knowledges that Boy 2 does not want to be adopted. In its Proposed Find-
ings para. 160, DSS equivocates that Boy 2 “is still ambivalent about where 
he wants to live.” Such “ambivalence” is equally absent from the record; 
rather, the record is clear that he has no desire to be adopted and refuses to 
consent.  

11. Although Boy 2 is still eleven, he will be twelve in five months. Section 5A 
of G.L. c. 210 prohibits entry of an adoption decree for any child who has 
not lived in his pre-adoptive home for at least six months. Accordingly, 
since Boy 2 is not currently in a pre-adoptive home, see Affidavit of Boy 2 
at para. 3, even if he were placed immediately in a pre-adoptive home he 
would not have been in that placement for six months by the time he 
reached twelve, the age of consent. As noted, he refuses to give that con-
sent. Although the six-month residency requirement is subject to waiver by 
the court under § 5A, it is a virtual certainty that no adoption court would 
“force” an adoption contrary to the wishes of a child who is almost twelve. 
Accordingly, for all practical purposes, like Boy 1, Boy 2 cannot legally be 
adopted, and this Court’s decree freeing him for adoption should be vacated.  

12. Moreover, DSS’ adoption plan for Boy 2, approved by this Court, was for 
adoption by the H. family, a child-specific placement. See Trial Exhibit 30 
at pp. 2-3; Findings 119-120. Boy 2’s anticipated adoption by the H. family 
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was crucial to this Court’s conclusion that “Boy 2 has been in his foster 
home for about a year, and wishes to be adopted.” Findings p. 26 para. 6. 
However, on [date], prior to this Court’s issuance of the termination decree, 
the H. family placement disrupted. Boy 2 is no longer in that placement, 
and his current placement is not a pre-adoptive placement. See Affidavit of 
Boy 2 at para. 3.  

13. The H. family was the only adoptive placement this Court approved. The 
adoption plan approved by this Court did not contain any language regard-
ing recruitment or the type of family that would have to be recruited for 
Boy 2. Since the only adoption plan this Court approved no longer exists, 
and did not even exist at the time the decree was entered, this Court should 
vacate the decree. 

14. Relief from judgment is appropriate in this case under most subsections of 
Rule 60(b): 

a. 60(b)(1). Taken in a light most favorable to DSS, the agency may have 
made a “mistake” or “inadvertently” failed to inform the Court that the 
boys refused to consent to adoption and that such refusal rendered the 
termination decree meaningless, if not void. Such mistake or inadver-
tence was also evident in DSS’ failure to inform the Court that its adop-
tion plan for Child 2 was no longer valid prior to the issuance of the de-
cree. Relief is therefore appropriate under Rule 60(b)(1). 

b. 60(b)(3). DSS knew of the disruption in Boy 2’s placement. This Court 
can take judicial notice of DSS’ knowledge insofar as DSS has legal 
custody of Boy 2 and placed him in another foster home after the dis-
ruption of his adoptive placement. DSS did not inform the Court prior 
to issuance of the termination decree that DSS’ adoption plan was no 
longer valid, and made no effort to correct the information or impres-
sions the agency set forth in its Proposed Findings that were no longer 
true as of May 2002. No mention of Boy 2’s adoption disruption was 
made by DSS to the Court until DSS filed its Permanency Plan in late 
September 2002, over four months since the disruption. Although in the 
ordinary course of a care and protection case, DSS need not inform the 
Court of a placement disruption, when the status of a child’s placement 
has been affirmatively represented to the Court in a pleading, and such 
placement status is crucial to the underlying judgment, DSS’ failure in 
this case to inform the Court that its representations were no longer true 
constitutes a violation of DSS’ obligation of candor toward the tribunal 
under Mass. R. Prof. Conduct 3.3(b). DSS thus misrepresented a cru-
cial fact to this Court, and relief is appropriate under Rule 60(b)(3).  
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c. 60(b)(4). Under Rule 60(b)(4), the decree dispensing with consent is 
“void.” Section 3 of G.L. c. 210, § 3 requires (a) a finding of parental 
unfitness and (b) an adoption plan that serves the child’s best interests. 
At the time the Court issued its decree, it did not have before it a valid 
plan, because the only approved placement had disrupted, and the plan 
had no “recruitment” provision. Since the second half of the require-
ments of c. 210, § 3 were not met, the judgment is void. 

d. 60(b)(5). Under Rule 60(b)(5), it is “no longer equitable that the judg-
ment have prospective application,” because the boys refuse to consent 
to adoption now and will not consent in the future. See Affidavit of Boy 
2 at paras. 4-5; Affidavit of Boy 1 at paras. 4-5. Freeing the boys for 
adoption when adoption cannot occur does not serve their best interests 
and is thus not equitable.  

e. 60(b)(6). Under Rule 60(b)(6), relief is appropriate for “any other rea-
son justifying relief.” This Court should no longer deprive the boys of 
their Mother if they cannot be adopted, they wish to return home, and 
they have no viable adoptive resource. It is not the business of the Ju-
venile Courts or the goals of the child welfare statutes to create legal 
orphans. Similarly, it is not the goal of the statutes to punish parents 
with a termination decree if the children will not benefit thereby. If a 
decree terminating parental rights does not serve the boys’ best interests 
– as this decree does not -- it should be vacated. 

WHEREFORE, Boy 1, Boy 2, and Mother respectfully request that this Court: 

(a) grant them relief from judgment and vacate the care and protection and ter-
mination decrees with respect to Boy 1 and Boy 2; and 

(b) grant them such other and further relief as this Court deems just and proper 
under the circumstances. 

DATED: 

 
 
 
 
 
 
 
 

Respectfully submitted, 
BOY 1 and BOY 2 (Children) 
By their attorney, 

__________ 
Attorney, BBO No. 
Address 

and 
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MOTHER, 
By her counsel, 

__________ 
Attorney, BBO No. 
Address 
Telephone Number 
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EXHIBIT 17I—Notice of Appeal 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss. _____ _____COURT  
DOCKET NO. _____ 

 

IN RE: ) 
) 
) 
) 

NOTICE OF APPEAL 

_____ (“Appellant”) files the instant Notice of Appeal of the judgment and or-
der, entered on the docket on _____, [indicate order appealed from, such as: 
finding the subject child in need of care and protection, and/or dispensing with 
Appellant’s right to consent to the adoption of the subject child]. 

This Notice of Appeal is signed by Appellant pursuant to Rule 3(c) of the Mas-
sachusetts Rules of Appellate Procedure, and has been timely filed within thirty 
(30) days of entry of the judgment appealed from pursuant to Rule 4(a) of the 
Massachusetts Rules of Appellate Procedure. 

Please also order all appropriate cassettes/recordings of the trial in this matter. 

Dated: _____, 2005 

 
 
 
 
 
 
 
 

_____, Appellant 

_____ 
[signature of Appellant] 

by his/her attorney, 

Attorney’s name (BBO # _____) 
Attorney’s address 
Attorney’s phone number 
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EXHIBIT 17J—Motion for Issuance of Findings of 
Fact and Conclusions of Law 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

______________________ 
 
In re: Care & Protection of 
Children 
______________________ 

 
) 
) 
) 
) 

 
 
MOTION FOR FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

NOW COMES Ms. Jones, mother of the Children in the above-captioned matter, 
and respectfully request that this Honorable Court enter Findings of Fact and 
Conclusions of Law. General Law Chapter 119, Section 27 requires that “[t]he 
trial justice entering the adjudication or order of commitment shall, prior to said 
adjudication, or within ten days thereafter, file detailed findings of fact and con-
clusions of law.” (Emphasis added.) It has been more than X months since this 
Court entered judgment terminating Ms. _________’s parental rights. 

Facts 

The Children were the subject of a Termination trial that took place on [date] 
and [date] in the City Juvenile Court before this Honorable Court. At the end of 
the trial on [date], the Court ruled from the bench and terminated Ms. Jones’ 
parental rights. At that time, Ms. Jones, through counsel, requested that the 
Court issue Findings of Fact and Conclusions of Law. (Affidavit of Counsel, ¶¶ 
1-2) Also at that time, Ms. Jones signed and filed a Notice of Appeal. It has been 
X months and counsel for Ms. Jones has not received notice that the Court has 
issued Findings of Fact and Conclusions of Law. (Affidavit of Counsel, ¶¶ 3-4) 
Ms. Jones’, through counsel, believes that she has colorable issues for appeal in 
this matter. Counsel cannot fully assess these issues, advise Ms. Jones, or perfect 
Ms. Jones’ appellate rights without the ability to review the Court’s Findings of 
Fact and Ruling of Law. (Affidavit of Counsel, ¶¶ 5-6) 

Argument 
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Under G.L. c. 119, § 27, the Court must file detailed findings of fact and conclu-
sions of law within ten days of the adjudication. Further, the Juvenile Court 
Time Standards require that the Court issue its decision and findings within 90 
days of the close of evidence. It has been X months since the trial concluded and 
this Court terminated Ms. Jones’ parental rights.  

Counsel cannot prosecute Ms. Jones’ appeal in this matter without the Court’s 
Findings of Fact and Conclusions of Law. See Adoption of Willamina, 71 Mass. 
App. Ct. 230, 238-239 (2008). In Adoption of Willamina, the Appeals Court 
criticized the trial judge for issuing her findings almost eleven months after she 
entered the decree terminating the mother’s rights. The Appeals Court expressed 
concern that without the findings, the mother cannot prosecute her appeal even 
though the decree is effective upon its entry. 71 Mass. App. Ct. at 239. The Ap-
peals Court was also concerned because a prompt resolution of the appeal serves 
the child’s best interests. 71 Mass. App. Ct. at 239 (citations omitted). 

WHEREFORE, Ms. Jones, through counsel, requests that this Honorable Court 
grant her motion and issue Findings of Fact and Conclusions of Law in this mat-
ter. 

Date: Respectfully submitted, 
Ms. Jones, 
By her counsel, 

_____ 
Attorney, BBO No. 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing on all parties of 
record via facsimile and U.S. Mail. 

: _____ 
Attorney 
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EXHIBIT 17K—Rule 4(c) Motion to Extend Time for 
Filing Notice of Appeal (Trial Court) 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CPXXXXXX 

 

______________________ 
 
In re: Care & Protection of 
JOHN DOE 
______________________ 

 
) 
) 
) 
) 

 
 
MOTION TO EXTEND TIME FOR 
FILING NOTICE OF APPEAL 

NOW COMES John Doe and, through counsel, pursuant to Mass. R. App. P. 
4(c), respectfully moves that this Honorable Court extend the time for filing a 
notice of appeal in the above-referenced matter for thirty days until X/X/XX.  As 
grounds therefore, counsel states as follows: 

1. Counsel was appointed to represent John Doe on X/X/XX. 

2. Counsel has been in contact with John Doe throughout the course of 
this proceeding.  Mr. Doe prepared for trial with counsel and appeared 
for trial on X/X/XX and X/XX/XX. 

3. Judgment in this matter was entered on X/X/XX.  Under Mass. R. App. 
P. 4(a), the notice of appeal must be filed on X/X/XX, thirty days from 
entry of the judgment.  Mass. R. App. P. 3(c) requires Mr. Doe to sign 
the notice of appeal. 

4. Counsel spoke with Mr. Doe on X/X/XX, after the court rendered its 
decision in this matter.  At that time, counsel spoke with Mr. Doe about 
the possibility of appealing the Court’s decision and potential issues for 
appeal.  Mr. Doe indicated that he wished to appeal.   

5. On X/X/XX, counsel received a message from Mr. Doe that he had 
been evicted from his apartment and no longer had a telephone number 
where he could be reached.  Mr. Doe indicated that he was still inter-
ested in filing an appeal, was diligently trying to find a place to stay, 
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and would contact counsel as soon as he had a telephone number where 
he could be reached. 

6. On X/X/XX, counsel telephoned John Doe’s sister, Jane Doe, and she 
indicated that Mr. Doe was homeless and she did not know how to 
reach him.  She said that she had seen him the weekend before and 
when she saw him again would ask him to call me.  

7. Mass. R. App. P. 4(c) provides that “[U]pon a showing of excusable 
neglect, the lower court may extend the time for filing the notice of ap-
peal by any party . . . .” 

8. Mr. Doe has clearly expressed his wish and intent to file an appeal in 
this matter.  Mr. Doe has found himself in unexpected circumstances 
that make it difficult for him to contact counsel.  Mr. Doe has been in 
touch with counsel and indicated that he will be in touch with counsel 
again.  Counsel will also continue to try to locate Mr. Doe.  Counsel 
will then be able to obtain Mr. Doe’s signature for a Notice of Appeal. 

9. Neither Mr. Doe nor counsel has willfully neglected the Court’s dead-
line for filing a notice of appeal. 

WHEREFORE, John Doe, through counsel, requests that this Honorable grant 
this motion and extend the time for him to file a Notice of Appeal for thirty days 
until X/XX/XX. 

Dated: Respectfully submitted, 
JOHN DOE, 
By his attorney, 

_____ 
Attorney, BBO No. XXXXXX 
Address 
Phone Number 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all coun-
sel of record by mailing the same. 

: _____ 
Attorney 
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EXHIBIT 17L—Rule 14(b) Petition to Extend Time 
for Filing Notice of Appeal 

Impounded 

COMMONWEALTH OF MASSACHUSETTS 

Suffolk, ss. APPEALS COURT 
DOCKET NO. ______ 

 

______________________ 
 
Department of Social 
Services, 
Petitioner 
v. 
XXXXXXX and Others, 
Respondents 
______________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

CHILD’S PETITION FOR LEAVE TO FILE LATE NOTICE OF APPEAL 

The appellant-child, Benjamin C. (“Child”), respectfully requests pursuant to 
Rule 14(b) of the Massachusetts Rules of Appellate Procedure that this Court 
grant him leave to file a notice of appeal beyond the thirty (30) day filing dead-
line set forth in Rule 4(a) of the Massachusetts Rules of Appellate Procedure.  
As grounds for this petition, the Child states as follows: 

1. The Child is an eleven-year-old boy born on [date]. 

2. On [date], the Department of Social Services (“Department”) filed a care 
and protection petition in the _____ Juvenile Court on behalf of the Child. 

3. On [date], the court (_____, J.) entered orders finding the mother and father 
unfit, committing the Child to the permanent custody of the Department, 
and terminating the mother and father’s parental rights.  See Court Docket, 
attached hereto as Exhibit A. 

4. On [date], the court entered its Findings of Fact, Conclusions of Law, and 
Order.  The Child’s mother and father filed timely notices of appeal. 
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5. On [date], appellate counsel was appointed by the Committee for Public 
Counsel Services to represent the Child.  See Notice of Assignment of 
Counsel, attached hereto as Exhibit B. 

6. The Child now seeks to be an appellant in this appeal with respect to the 
[finding of unfitness/adoption plan/other order]. 

7. The Child’s appeal is based upon meritorious and substantial issue and is 
worthy of consideration by this Court.  See Tisei v. Building Inspector of 
Marlborough, 3 Mass. App. Ct. 377, 379 (1975).  [Here, state all meritori-
ous grounds.  Be liberal.  Your arguments need not be “winners”; they need 
only have some basis.] 

8. Allowing the Child to file his appeal late will not prejudice the other parties 
in this matter.  The record has not yet been assembled on the parents’ ap-
peal, and the Child’s appeal will not delay assembly or the briefing sched-
ule.  

9. [If applicable] The only appellee in this matter, the Department, has as-
sented to the instant petition. 

WHEREFORE, the Child respectfully requests that this Court grant the Child 
leave to file a late Notice of Appeal. 

Dated: Respectfully submitted, 

Benjamin C. (appellant-child) 

_____ 
Counsel 
Address 
Phone # 
BBO # 
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EXHIBIT 17M—Motion for Appointment of 
Appellate Counsel 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss. _____ _____ COURT 
DOCKET NO. ______ 

 

IN RE ) 
) 
) 
) 

 
 
 

MOTION FOR APPOINTMENT OF APPELLATE COUNSEL 

_____ (“Appellant”) hereby moves this Court to appoint appellate counsel pur-
suant to Rule 3(f) of the Massachusetts Rules of Appellate Procedure. In support 
of this motion, Appellant states as follows: 

1. Appellant filed a timely notice of appeal on _____.  

2. Appellant remains indigent and is entitled to counsel pursuant to Rule 3:10 
of the Supreme Judicial Court Rules.  

3. Appellant’s undersigned counsel is not certified by CPCS to undertake ap-
pellate representation, but will continue to serve as Appellant’s appellate 
counsel until such time as CPCS-appointed appellate counsel files an ap-
pearance.  

4. Appellant’s undersigned counsel will remain as trial counsel in this matter.  

WHEREFORE, Appellant respectfully requests that this Court appoint appel-
late counsel for [him/her] in this matter to be assigned by the Committee for 
Public Counsel Services. 

Dated: _____, 2005 

 

 

appt-mot.exa 

_____, Appellant 
By her attorney, 

Attorney’s name (BBO # _____) 
Attorney’s address 
Attorney’s telephone number 
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EXHIBIT 17N—Appellate Assignment Intake Form 

CPCS Children & Family Law Division 

—APPELLATE ASSIGNMENT INTAKE FORM— 

Case (Child’s) Name:_____ 

Case Type (C&P/CHINS, etc.):_____ 

Docket No(s):_____ 

Trial Court and Judge:_____ 

Disposition (termination/permanent custody/other): _____ 

Please list names of all 
parties (including the 
address of your client) 

Relationship 
(Mother/Father/ Chil-

dren/Other) 

Trial Attorney 
(Name/Address/Phone 

Number) 

   

   

   

   

Department of Social 
Services 

Same  

Note: Please specify if children are represented by separate counsel, or if there is 
more than one mother or father involved or represented in the case.  Use the 
other side of this form if necessary. 

Please indicate which party(ies) filed a notice of appeal:_____ 

Date of order/decree appealed from: _____Date notice of appeal filed:_____ 

Date on which motion for appointment of appellate counsel was allowed: _____ 

Are there any outstanding issues regarding a parent client’s indigence/right to 
counsel? 

If so, please explain: _____ 

Please identify issues on appeal (to the extent possible): _____ 

Mailing/Faxing Instructions 
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PLEASE SUBMIT THIS FORM AND ALL NOTICES OF APPEAL AND 
MOTIONS FOR APPOINTMENT OF APPELLATE COUNSEL (EVEN IF 
FILED BY OTHER PARTIES) BY FAX OR MAIL TO CATHERINE 
SINNOTT, STAFF ATTORNEY, CPCS/CAFL, 44 BROMFIELD STREET, 
BOSTON, MA 02108, FAX NO. (617) 988-8455. 
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EXHIBIT 17O—Motion for Costs Associated with the 
Appeal 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss. _____ _____ COURT 
DOCKET NO. ______ 

 

IN RE ) 
) 
) 
) 

 
 
 

MOTION FOR FEES AND COSTS RELATED TO APPEAL 

_____ (“Appellant”) hereby moves this Court, pursuant to the Indigent Court 
Costs Act, G.L. c. 261, §§ 27A-27C (“ICCA”), to authorize payment by the 
Commonwealth of the fees and costs related to the instant appeal, including but 
not limited to the fees and costs of transcription of the trial record and photo-
copying and binding of the briefs and record appendix.  As grounds therefore, 
Appellant states as follows: 

1. Appellant filed a timely notice of appeal on _____.  

2. Appellant remains indigent as that term is defined in Rule 3:10 of the Su-
preme Judicial Court Rules.   

3. Production of the transcript, copying and binding of the briefs and record 
appendix, and other fees and costs related to the appeal are “reasonably 
necessary to assure [Appellant] as effective a[n] appeal . . . as [s]he would 
have if [s]he were financially able to pay.”  G.L. c. 261, § 27C(4). 

4. Failure of this Court to grant the instant motion would constitute a violation 
of Appellant’s fundamental due process rights guaranteed by the Fourteenth 
Amendment to the United States Constitution and Articles I, X and XII of 
the Massachusetts Declaration of Rights. 
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Dated: _____, 2005 

 

 

 

_____, Appellant 
By her attorney, 

Attorney’s name (BBO # _____) 
Attorney’s address 
Attorney’s telephone number 
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EXHIBIT 17P—Motion to Stay Judgment Pending 
Appeal 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss. _____ _____ COURT 
DOCKET NO. ______ 

 

IN RE ) 
) 
) 
) 

 
 
 

MOTION FOR STAY OF ORDER DISPENSING WITH CONSENT 
TO ADOPTION PENDING APPEAL 

_____, appellant and mother (Ms. _____) of the subject child, hereby moves this 
Court pursuant to Rule 6(a) of the Massachusetts Rules of Appellate Procedure 
to stay its order dispensing with her right to consent to the adoption of _____ 
(Child) pending resolution of the appeal. Ms. _____’s notice of appeal was time-
ly filed on _____, 2008. 

Ms. _____ has meritorious issues for appeal, as set forth in detail below. Further, 
failure to stay the order will do irreparable harm to Ms. _____’s efforts to pre-
serve any relationship with the Child and maintain the status quo pending the 
appeal. If the order is not stayed, the Department of Children and Families 
(DCF) may seek and obtain an adoption decree which may moot the instant ap-
peal, effectively denying Ms. _____ her right of appeal.  

In further support hereof, Ms. _____ respectfully states as follows: 

BACKGROUND 

DCF filed a Care and Protection petition regarding the Child on _____, 2008. 
This Court entered an order granting temporary custody of the Child to DCF on 
that date. On _____, 2008, after the 72-hour hearing in this case, this Court 
granted temporary legal custody of the Child to DCF. 

Trial in this matter took place on _____, _____, and _____, 2008. This Court 
granted permanent custody of the Child to DCF and dispensed with Ms. _____’s 
right to consent to the Child’s adoption pursuant to G.L. c. 119, § 26. Ms. _____ 
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timely filed her notice of appeal on _____, 2008. She signed the notice of appeal 
and is actively prosecuting her appellate rights. 

REQUEST FOR STAY PENDING APPEAL 

Ms. _____ Is Entitled to a Stay of the Order Dispensing with Consent Pending 
the Resolution of Her Appeal. 

A. A Stay is Necessary to Preserve Ms. _____’s Appellate Rights 

Once a court of competent jurisdiction enters an order dispensing with the need 
to obtain the parents’ consent (and provided all other requirements are met), an 
adoption decree as to the subject child may be issued. There is no automatic stay 
of the decree dispensing with consent under either G.L. c. 210, G.L. c. 119 or 
other applicable procedural rule. See Adoption of Duval, 46 Mass. App. Ct. 916 
(1999). If a parent elects to appeal the decree, a stay pending appeal must be 
obtained by motion pursuant to Rule 6 of the Massachusetts Rules of Appellate 
Procedure.  

Now that the decree dispensing with Ms. _____’s consent has been issued by 
this Court, DCF may seek an adoption decree. Although ordinarily DCF does 
not petition for an adoption decree during the pendency of an appeal of a decree 
dispensing with consent, there is no legal impediment preventing DCF from 
doing so. Ms. _____ requires a stay of this Court’s order dispensing with con-
sent in order to ensure that DCF will not obtain an adoption decree during the 
pendency of the appeal. An adoption may moot Ms. _____’s statutory (G.L. c. 
119, § 27) and constitutional appellate rights. 

B. Ms. _____ Will Raise Meritorious Issues on Appeal. 

In order to obtain a stay of a judgment pending appeal, Ms. _____, as moving 
party, must show that her appeal raises “meritorious issues.” Adoption of Don, 
435 Mass. 158, 170 (2001) (citing Jones v. Manns, 33 Mass. App. Ct. 485, 492–
93 & n.9 (1992)). “A meritorious appeal is one that is worthy of presentation to 
a court, not one which is sure of success.” Jones, 33 Mass. App. Ct. at 493 n.9. A 
meritorious claim has also been described as one that offers some reasonable 
possibility of success or one that is not frivolous. See Commonwealth v. Levin, 
7 Mass. App. Ct. 501, 504 (1979) (quotations omitted). 

Ms. _____’s meritorious issues—that is, her non-frivolous issues—on appeal 
include the following: 

a. 

b. 
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c. 

These issues are “worthy of presentation” to the Appeals Court, even if they are 
not guaranteed to be successful. Levin, 7 Mass. App. Ct. at 504. A stay is there-
fore warranted. 

C. Ms. _____ Will Suffer Irreparable Harm if the Stay is not Granted. 

Ms. _____ will suffer irreparable harm if this Court does not grant a stay of its 
termination decree pending appeal. Absent a stay, DCF may seek and obtain an 
adoption decree, thereby rendering Ms. _____’s appeal moot, permanently sun-
dering the mother/daughter bond and trampling on Ms. _____’s statutory and 
due process rights. Harm to the Child and DCF from a stay, meanwhile, is negli-
gible. The Child resides in her pre-adoptive home where she will likely remain 
for the duration of the appeal. The granting of a stay will have little or no impact 
upon the day-to-day experiences of the Child. 

Ms. _____ will also suffer harm if a stay is not granted because _____.  

D. Ms. _____ Is Entitled to a Stay Based on Principles of Fundamental Fair-
ness and Due Process. 

Ms. _____ must be granted the constitutional safeguards to which she is entitled 
in this action. Parents have a substantive due process right to the care and cus-
tody of their children. See Custody of Lori, 444 Mass. 316, 320-21 (2005). The 
permanent destruction of the parent/child bond is a serious invasion by the State 
into the private domain of the family. Parents whose families are torn asunder in 
adoption consent cases must be given due process, including the right to have an 
appellate court review the decisions of this Court.  

WHEREFORE, Ms. _____ requests that this Court stay its _____, 2008 decree 
dispensing with her right to consent to the adoption of the Child pending the 
resolution of the appeal. 

Dated: _____, 2008 

 

 

 

_____, Appellant Mother 
By her attorney, 

Attorney’s name (BBO # _____) 
Attorney’s address 
Attorney’s telephone number 
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EXHIBIT 17Q—Opposition to Motion for Stay 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
CITY DIVISION 
DOCKET NO. CP 

 

______________________ 
 
In re: Care & Protection of 
Child 
 
______________________ 

 
) 
) 
) 
) 
) 

 
 
CHILD’S OPPOSITION TO MOTHER’S 
MOTION TO STAY JUDGMENT 
PENDING APPEAL 

NOW COMES Child, the child in the above-captioned matter, and, through 
counsel, opposes Mother’s Motion to Stay Judgment Pending Appeal. As 
grounds for this opposition, Child, through counsel, states as follows: 

1. A Termination trial took place on [date], [date], and [date], in the City 
Juvenile Court before this Honorable Court.  Mother appeared in court 
on the first and second day and failed to appear on the third day.  See 
Affidavit of Child’s Counsel. 

2. The evidence presented at trial showed that Child was removed from 
Mother’s care and placed in foster care with the “X” family on or about 
[date].  Child has been in the “X” home since that date, a total of  2 
years.  Id. 

3. The evidence at trial also showed that after Child’s first 5 months in 
foster care, Mother became erratic with visits, and failed to show up for 
a number of visits when Child was waiting at the DSS office.  Id. 

4. The evidence at trial showed that after the first six months, Mother 
failed to do almost all of the tasks on her service plan.  Id. 

5. Mother put on no witnesses and presented no evidence at trial to show 
that she has completed tasks on her service plan or to show that termi-
nation of her rights is not in Child’s best interest.  Id. 

6. Evidence was presented that Child would like to be adopted by the “X” 
family and the “X” family would like to adopt Child.  Id.  
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7. Evidence was also presented that the Department’s plan for Child, 
which was approved by the Court at Permanency Hearing on [date], is 
for the “X” family to adopt Child.  Id. 

8. Child cannot be adopted without a judgment terminating parental 
rights.  Id. 

9. Child is seeking permanency in his/her life.  Id. 

10. Mother has cited no meritorious appellate issues in her Motion to Stay 
Judgment Pending Appeal.  See Adoption of Don, 435 Mass. 158, 170 
(2001), citing Jones v. Manns, 33 Mass. App. Ct. 485, 492–93 & n.9 
(1992).  Id.  

WHEREFORE, Child, through counsel, respectfully requests that this Honor-
able Court deny Mother’s Motion to Stay Judgment Pending Appeal. 

 Respectfully submitted, 
CHILD, 
By his/her counsel, 

_____ 
Attorney, BBO No. 
Address 
Telephone Number 

CERTIFICATE OF SERVICE 

I, Attorney, do hereby state that I served a copy of the foregoing on all parties of 
record via facsimile and U.S. Mail. 

 _____ 
Attorney 
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EXHIBIT 17R—Motion to Docket the Appeal 

Impounded 

COMMONWEALTH OF MASSACHUSETTS 

Suffolk, ss. APPEALS COURT 
DOCKET NO. 03-P-______ 

 

______________________ 
 
Department of Social 
Services, 
Petitioner 
v. 
Marie C. and Others, 
Respondents 
______________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

APPELLANT-CHILDREN'S REQUEST TO DOCKET APPEAL 

The appellant-children, Lisa M. and Benjamin C., hereby ask that this court 
docket the instant appeal. The underlying matter is docket number 9000 CP 
0000 out of the City Juvenile Court. 

 

 

 

Dated: 

Lisa M. and Benjamin C., 
Appellant-Children 

By his counsel, 

_____ 
Attorney Atticus (BBO# 999999) 
Address 
Phone r 
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EXHIBIT 17S—Motion to Waive the Filing Fee 

Impounded 

COMMONWEALTH OF MASSACHUSETTS 

Suffolk, ss. APPEALS COURT 
DOCKET NO.  

 

______________________ 
 
Department of Social 
Services, 
Petitioner 
v. 
Marie C. and Others, 
Respondents 
______________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

APPELLANT-CHILDREN’S MOTION TO WAIVE DOCKETING FEE 

The appellant-children, Lisa M. and Benjamin C., hereby move that this Court 
waive the docketing fee for entry of this appeal in this Court. In support of this 
Motion, the appellant-children file herewith an Affidavit of Counsel regarding 
the indigence of the appellant-children. 

 

 

 

Dated: 

Lisa M. and Benjamin C., 
Appellant-Children 

By his counsel, 

_____ 
Attorney John Atticus (BBO# 999999) 
Address 
Phone r 
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EXHIBIT 17T—Motion to Impound 

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss: APPEALS COURT 

A.C. No. 03-P-153 

DEPARTMENT OF SOCIAL SERVICES 
Petitioner-Appellee 

v. 

X.X. 
Respondent—Appellant 

APPELLANT-CHILD’S MOTION TO IMPOUND 

Now comes the appellant-child and moves this Honorable Court to impound the 
file in this matter. As grounds therefore, he states that this is a child welfare mat-
ter which originated from a confidential proceeding in the Juvenile Court De-
partment. 

DATED: Respectfully submitted, 

_____ 

Impounded 
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POSTJUDGMENT REPRESENTATION  

EXHIBIT 17U—Motion to Extend Time to Docket the 
Appeal 

Impounded 

COMMONWEALTH OF MASSACHUSETTS 

Suffolk, ss. APPEALS COURT 
DOCKET NO. _____ 

 

______________________ 
 
Department of Social 
Services, 
Petitioner 
v. 
XXXXXXX and Others, 
Respondents 
______________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

MOTION TO EXTEND TIME TO DOCKET THE APPEAL 

The appellant-father, John D., respectfully requests pursuant to Rule 14(b) of the 
Massachusetts Rules of Appellate Procedure that this Court grant him a two 
week extension of time to docket his appeal to [DATE]. As grounds for this mo-
tion, Mr. Doe states as follows: 

1. On [DATE], Mr. D's counsel received notice of the assembly of the record 
from the City Juvenile Court. (See Affidavit of Counsel attached.) Under 
Mass. R. App. P. 10(a), Mr. D. must docket his appeal in the Appeals Court 
by [DATE].  

2. Since Mr. D. is indigent, he must also file a motion to waive the filing fee 
and a current affidavit of injury. Mr. D. last signed an affidavit of indigency 
five months ago on DATE, when he first filed his notice of appeal. (Id.) 

3. Immediately upon receiving notice of assembly of the record, this counsel 
contacted Mr. D's home to inform him that the record was assembled. 
Counsel spoke with Mr. D's adult son who stated that Mr. D. is currently in 
Puerto Rico visiting an ill relative. (Id.)  
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4. This counsel then contacted Mr. D. in Puerto Rico to make arrangements for 
Mr. D. to complete and sign the required affidavit of indigency. Mr. D. does 
not have access to a facsimile machine or the internet and therefore counsel 
must mail the forms to him in Puerto Rico. Counsel did so on [DATE]. (Id.) 

Wherefore, Mr. D. respectfully requests that this Court grant his motion to ex-
tend time to docket his appeal to [DATE]. 

Dated: Respectfully submitted,  
John D. (appellant-father) 

_____ 
Counsel 
Address 
Phone # 
BBO # 
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Chapter 18 

CHILDREN IN NEED 
OF SERVICES (CHINS) 
PROCEEDINGS* 

MICHAEL F. KILKELLY, ESQ. 
Malden 

Scope Note 
This chapter addresses court proceedings for those children al-
leged to be in need of services (CHINS) due to behaviors such 
as running away from home, disobeying parental rules, tru-
ancy, and violating school rules, as well as alleged victims of 
child sexual exploitation. A CHINS case focuses on the behav-
ior of the child and not of the parent. The chapter addresses 
CHINS procedure, disposition, extension hearings, and perma-
nency hearings. Please note that the name of the Department 
of Social Services (DSS) was changed to the Department of 
Children and Families (DCF) in 2008. Both designations may 
appear in this chapter; they are interchangeable. 

§ 18.1 INTRODUCTION 

                                                           

The child in need of services (CHINS) statute authorizes court intervention in 
cases where a child or youth exhibits certain identified undesirable behaviors, 
including running away from home, disobeying parental rules, truancy, and vio-
lating school rules. See G.L. c. 119, §§ 21, 39E–39J. They are sometimes re-
ferred to as “status offenses.” See Commonwealth v. Florence F., 429 Mass. 523, 
529 (1999). A CHINS case is a civil proceeding. See G.L. c. 119, § 39E. CHINS 
proceedings are closed to the public. See G.L. c. 119, § 65. The child has a right 
to counsel at all hearings. If the child is unable to retain counsel, the court shall 
appoint counsel. See G.L. c. 119, § 39F. Indigent parents have a right to ap-
pointed counsel at the dispositional phase of the CHINS proceeding if the judge 
is considering granting custody to the Department of Children and Families. See 
In re Hilary, 450 Mass. 491, 492 (2008). 

* Updated for the 2012 Supplement by Amy M. Karp, Esq. 
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Unlike care and protection and termination of parental rights cases, the focus of 
a CHINS proceeding is on the child’s, not the parent’s behavior. Notwithstand-
ing the different focus, CHINS families often present similar problems and 
needs, and in some cases it may be fortuitous that the case starts out as a CHINS 
rather than a care and protection proceeding. Because the court can grant cus-
tody to DCF, CHINS cases implicate both the child’s and the parent’s fundamen-
tal liberty interest in the parent-child relationship. In re Hilary, 450 Mass. 491, 
496 (2008); In re Angela, 445 Mass. 55, 61 (2005). 

While children involved in CHINS proceedings may appear simply stubborn or 
rebellious, often the child’s behavior results from some underlying mental health 
problem, unmet educational need, or family dysfunction. Typically, the adults 
(e.g., parents, school officials, probation officers, judges) involved in the case 
will try to cajole, threaten, or order the child to behave. However, this approach 
is rarely successful until the underlying problems are addressed. Therefore, one 
effective strategy for the CHINS attorney is to shift the focus of the case away 
from punitive responses and advocate for the provision of appropriate services 
consistent with the child’s interests and needs. 

This chapter reviews the CHINS statute and strategies for representing children 
and parent clients in CHINS proceedings. In addition, many other chapters in 
this manual are relevant to CHINS practice, including Chapter 5, Court Investi-
gators and Guardians Ad Litem; Chapter 6, The DSS Administrative Process; 
Chapter 7, Services, Placement and Visitation; Chapter 8, Evidence in Care and 
Protection and Termination of Parental Rights Cases; Chapter 9, Privilege and 
Confidentiality; Chapter 10, Experts; Chapter 20, Permanency Planning; Chap-
ter 21, Medical and Mental Health Treatment; and Chapter 24, Education Issues 
in State Intervention Cases, among others. 

Practice Note 
In the fall of 2011, the legislature created a new category of CHINS 
cases for children alleged to be victims of sexual exploitation. See 
2011 Mass. Acts c. 178, § 7. This new type of CHINS proceeding is 
discussed at the end of this chapter. In addition, a bill to reform the 
CHINS law was passed in the Massachusetts Senate in July 2011 
and is currently pending in the House of Representatives. See An 
Act Regarding Families and Children Engaged in Services, S.B. 
1963, 187th Sess. (2011-2012) at http://www.malegislature.gov/Bills/
187/Senate/S01963. 
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§ 18.2 HISTORY OF THE CHINS STATUTE 

Prior to 1973, a “stubborn child” who “refused to submit to [a] command” from 
a “person having authority to give a child . . . lawful and reasonable commands” 
was deemed a criminal in violation of G.L. c. 272, § 53 (as amended through 
St. 1959, c. 304, § 1). See Commonwealth v. Brasher, 359 Mass. 550, 555 (1971). 
Similarly, children “convicted” of the “offence” of being a “habitual truant” or 
“habitual school offender” were subject to incarceration in “county training 
schools” under the authority of then G.L. c. 77. See Commonwealth v. Johnson, 
309 Mass. 476, 481 (1941). 

Opposition to the incarceration of children as status offenders began to emerge at 
both the state and federal levels as early as the 1960s. See R. Spangenburg et al., 
History of the CHINS Program, 8–13 (1977). Opponents of juvenile incarceration 
criticized the emphasis on punishment over treatment, the absence of diagnosis 
and classification procedures, the lack of clinical services, the inadequacy of 
educational programs, and the juvenile’s isolation from the community at juve-
nile facilities. See R. Spangenberg et al., History of the CHINS Program at 12–14; 
Arnaud and Mack, “The Deinstitutionalization of Status Offenders in Massachu-
setts: The Role of the Private Sector,” in Neither Angels nor Thieves: Studies in 
Deinstitutionalization of Status Offenders, 336–38 (J. Handler and J. Zatz, eds. 
1982). In Massachusetts, reform efforts focused on “separating status offenders 
from delinquents, on diverting status offenders from the courts, and on providing 
them with special services.” Arnaud and Mack, “The Deinstitutionalization of 
Status Offenders in Massachusetts: The Role of the Private Sector,” in Neither 
Angels nor Thieves: Studies in Deinstitutionalization of Status Offenders, at 340. 

In 1973, Massachusetts enacted the CHINS statute, St. 1973, c. 1073, to accom-
plish five essential and interrelated reforms. 

• It decriminalized status offenses and instead created an alternative 
civil proceeding in the Juvenile Court to address the unmet needs 
of these children. See G.L. c. 119, § 39E. 

• It provided noninstitutionalized, nonpunitive, community-based 
services to status offenders through a newly created CHINS program. 
G.L. c. 119, § 39G. 

• It transferred responsibility for status offenders from the Depart-
ment of Youth Services to the Department of Public Welfare (now 
the Department of Social Services). G.L. c. 119, § 39G. 

• It prohibited the placement of status offenders in facilities operated 
for juvenile delinquents. G.L. c. 119, § 39G. 
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• It required consideration of the “best interests of the child” and “the 
physical and emotional welfare of the child.” G.L. c. 119, §§ 39E, 
39G. 

In contrast to the prior legislative scheme of punishment and incarceration for 
truants and other status offenders, the goal of CHINS proceedings is “to protect 
the welfare of children by providing treatment and care for them when their par-
ticular needs warrant attention outside of the home.” In re Gail, 417 Mass. 321, 
327 (1994). 

Since enactment of the CHINS statute, numerous studies have been conducted to 
evaluate its effectiveness. Recommended reforms have included abolishing the 
statute altogether, providing courts with greater authority over children, includ-
ing parents as parties to the proceeding, expanding the use of diversion and me-
diation, and permitting secure confinement of CHINS children in certain limited 
circumstances. See Exhibit 18A, CHINS Selected Bibliography. The Massachu-
setts Supreme Judicial Court also has invited the Legislature to consider making 
changes to the CHINS statute that would give the Juvenile Court greater en-
forcement powers. See, e.g., Commonwealth v. Florence F., 429 Mass. 523, 527–29 
(1999). 

§ 18.3 DEFINITION OF CHINS 

General Laws c. 119, § 21 defines a child in need of services as a child between 
the ages of six and seventeen who 

• repeatedly runs away from the home of his or her parents or legal 
guardian (“runaway”); 

• repeatedly fails to obey the lawful and reasonable commands of 
his or her parents or legal guardian, resulting in the parents’ or 
guardian’s inability to adequately care for and protect the child 
(“stubborn child”); 

• repeatedly fails to obey the lawful and reasonable regulations of 
the school (“school offender”); 

• willfully fails to attend school for more than eight days in a quarter, 
without a proper excuse (“truant”); or 

• is a sexually exploited child (added by 2011 Mass. Acts c. 178, 
§ 7 and discussed at the end of this chapter). 
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In a stubborn child case, evidence of single, infrequent, or isolated refusals to obey 
a parent’s lawful and reasonable commands is not sufficient to meet this burden. 
Similarly, “manifestations of stubbornness which do not amount to refusals to 
obey commands” are insufficient to adjudicate a child in need of services. See 
Massachusetts Juvenile Court Bench Book, 13-13 (MCLE, Inc. 3rd ed. 2011) (cit-
ing Commonwealth v. Brasher, 359 Mass. 550, 555 (1971)). A runaway or stub-
born child petition must be filed before the child’s seventeenth birthday. See 
G.L. c. 119, § 21. Thereafter, it may remain open until the child’s eighteenth 
birthday. See G.L. c. 119, § 39E. 

Practice Note 
The statute is silent as to whether a runaway or stubborn child peti-
tion must be adjudicated (as opposed to just filed) before the child’s 
seventeenth birthday. With the consent of the client, counsel should 
move to dismiss the petition on the ground that the court is without 
jurisdiction over a seventeen-year-old who has not yet been adjudi-
cated. Section 21 defines a CHINS runaway or stubborn child as a 
child between the ages of six and seventeen who repeatedly runs 
away or who repeatedly fails to obey his or her parents. Counsel 
should argue that because age is an element in the definition, and 
because the statute uses the present tense, the child must be under 
seventeen at the time of trial.  

Prior to July 8, 2008, a truant or school offender could be adjudicated as a child 
in need of services only if he or she were under the age of sixteen. This was con-
sistent with the mandatory school attendance laws, which require children to 
attend school only until their sixteenth birthday. In July 2008, the legislature 
amended the definition of CHINS to include any child under the age of seven-
teen. G.L. c. 119, § 21. The change suggests that in a truancy or school offender 
case a child now could be adjudicated up until his or her seventeenth birthday. 
However, this conflicts with the adjudication section of the CHINS statute, 
which was left untouched by the legislature. G.L. c. 119, § 39G. Section 39G 
provides that “[n]o order shall continue in effect . . . after the sixteenth birthday 
of a child named in a [truancy or school offender] petition[.]” G.L. c. 119, § 39G. 
Since any order in a truancy or school offender case must be dismissed when a 
child turns sixteen, there can be no adjudication if the child is over age sixteen. 
Where consistent with the child’s position, counsel should move to dismiss a 
truancy or school offender petition once the child turns sixteen. See Exhibit 
18N, Motion to Dismiss Truancy or School Offender Petition. 
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§ 18.4 JURISDICTION AND VENUE 

The Juvenile Court has exclusive jurisdiction over CHINS cases, with the excep-
tion of the Gloucester and Brookline District Courts, which continue to hear 
CHINS and care and protection cases. See 1992 Mass. Acts c. 379. All CHINS 
matters in Suffolk County are heard in the Boston Juvenile Court. 

The venue for CHINS matters is not specified in the statute. Typically, a CHINS 
petition is filed in the court where the child resides. See Massachusetts Juvenile 
Court Bench Book, 13-1 (MCLE, Inc. 3rd ed. 2011). Venue may be an issue if a 
child is in the joint custody of two parents who live in different counties. Venue 
may also become an issue if a family moves. In most cases, if a child moves 
outside the court’s jurisdiction, the petition is dismissed. If necessary, a new 
CHINS case is filed in the new court. Where consistent with the client’s inter-
ests, counsel should argue that the case in the new court must be treated as a new 
application and that the child has the right to a preliminary hearing and a trial on 
the merits on the new petition. 

In some cases, the court’s jurisdiction to issue a custody order in the CHINS 
case may be limited if the child has been living in Massachusetts for less than six 
months or if there are child custody proceedings pending in another state. The 
Massachusetts Child Custody Jurisdiction Act (MCCJA), G.L. c. 209B, and the 
Federal Parental Kidnapping Prevention Act (PKPA), 28 U.S.C. § 1738A, gov-
ern the jurisdiction of the Massachusetts courts in these situations. The PKPA 
requires states to give full faith and credit to the custody orders of other states. 
MacDougall v. Acres, 427 Mass. 363, 370 (1998). See Chapter 3, Initiation of 
Care and Protection Proceedings, for a more detailed discussion of the MCCJA. 

§ 18.5 APPOINTMENT OF COUNSEL 

The CHINS statute provides a right to court-appointed counsel for all children 
who cannot retain counsel. See G.L. c. 119, § 39F. Some courts do not appoint a 
lawyer until after the preliminary hearing when the petition is issued. However, 
the statute expressly provides that the child has a right to counsel “at all hear-
ings,” G.L. c. 119, § 39F, and, therefore, the child should be represented by coun-
sel at the preliminary hearing in order to challenge the issuance of the petition. See 
Massachusetts Juvenile Court Bench Book, 13-5 (MCLE, Inc. 3rd ed. 2011). 

The child may be ordered to pay a $150 counsel fee. G.L. c. 211D, § 2A. The 
court can waive the fee or order community service in lieu of the fee. 
G.L. c. 211D, § 2A. In addition, if the parent is not indigent, the court “shall” 
assess a $300 fee against the parent. G.L. c. 119, § 39F. If the court determines 
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that the parent is indigent but is nonetheless able to contribute, the court “shall” 
order the parent to pay a “reasonable amount.” G.L. c. 119, § 39F. 

There is no specific language in the CHINS statute providing court-appointed 
counsel for parents. However, in In re Hilary, 450 Mass. 491, 492, 501–02 
(2008), the Supreme Judicial Court held that indigent parents have a right to 
appointed counsel at the dispositional phase of a CHINS proceeding if the judge 
is considering granting custody to the Department. Typically the court will adju-
dicate the child in need of services, appoint counsel for the parents, and then 
schedule a new date for the dispositional hearing. 

Practice Note 
When the Hilary case was first decided, some juvenile courts adjudi-
cated the child in need of services, committed the child to the De-
partment, and appointed counsel for the parents all on the same 
day. Indeed, some judges appointed counsel after custody had been 
granted to the Department. This practice violates the parents’ right 
to counsel as the attorney cannot possibly provide effective assis-
tance at the dispositional hearing if he or she has had no opportunity 
to investigate the facts, counsel the client, and prepare for the hearing. 

When appointing counsel for a parent in a CHINS case, the court will assess a 
$150 counsel fee unless it determines that the parent is unable to pay the fee. See 
G.L. c. 211D, § 2A. Parents may be required to perform community service in 
lieu of the counsel fee. G.L. c. 211D, § 2A. 

A child client involved in multiple state intervention proceedings may only have 
one court-appointed trial attorney. See G.L. c. 211D, § 6B. Therefore, if the child 
is already the subject of an open care and protection or G.L. c. 119, § 23(a)(3) 
case at the time the CHINS petition is filed, the child’s attorney in that case 
should be appointed to the CHINS matter as well. Similarly, a parent involved in 
both a CHINS and care and protection case should be appointed the same attor-
ney. CPCS may permit an exception in extraordinary circumstances, for exam-
ple, if a second case involving the client is filed in a court a great distance from 
the attorney’s office. G.L. c. 211D, § 6A. In these circumstances, counsel must 
contact CPCS to request approval for a second attorney to be appointed for the 
client. There is no similar prohibition against the child being appointed a sepa-
rate delinquency attorney. 

§ 18.6 CHINS PROCEDURE 

The procedure for CHINS cases is spelled out in great detail in the statute. See 
G.L. c. 119, §§ 39E–39I. See also Exhibit 18B, Flow Chart of CHINS Proceedings. 
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In addition, the Juvenile Court has issued a standing order governing the filing 
and disposition of CHINS matters. See Juv. Ct. Standing Order 2-07. CHINS 
counsel should also review the standards for probation officers issued by the Com-
missioner of Probation. See Standards and Forms for Probation Officers in 
CHINS Cases, at Exhibit 18C. 

Actual practice varies among courts and even within the same court. Hearings 
can vary greatly in their level of formality. Some courts and judges generally pre-
side over formal hearings, with sworn testimony subject to the rules of evidence, 
while others try to limit hearings to oral reports, arguments, or offers of proof. 
Attorneys must be familiar with the practices and procedures of the individual 
courts in which they practice. They must be prepared to object to deviations 
from procedure and the law and restrictions of rights when they negatively affect 
their client’s interests. Keep in mind that there may be occasions where informality 
and flexibility in the proceedings benefits the client. 

The Supreme Judicial Court has repeatedly limited the Trial Court’s authority in 
CHINS cases to the plain language of the statute and rejected any actions not 
expressly authorized by the statute. See, e.g., Oscar F. v. County of Worcester, 
412 Mass. 38, 40–41 (1992) (no authority to order school to provide services); 
In re Vincent, 408 Mass. 527, 530–32 (1990) (no authority to order child to at-
tend school); see also Commonwealth v. Florence F., 429 Mass. 523, 525–26 & 
n.4 (1999). Counsel should object to any action taken by the court that is adverse 
to the child’s position and is not authorized by the CHINS statute or by some 
other applicable rule. 

§ 18.6.1 Application 

A CHINS case begins with the filing of an application. See G.L. c. 119, § 39E. 
A parent, legal guardian, or police officer may apply for a runaway or stubborn 
child petition. G.L. c. 119, § 39E. A school supervisor of attendance may apply 
for a truancy or school offender petition. G.L. c. 119, § 39E. Only a parent or po-
lice officer may apply for a sexually exploited child petition. G.L. c. 119, § 39L(a). 
(A sample application is included at Exhibit 18D.) 

The statute expressly limits those who may file a runaway or stubborn child ap-
plication to “a parent or legal guardian of a child having custody of such child.” 
G.L. c. 119, § 39E (emphasis added). Although the statute does not distinguish 
between legal and physical custody, in the appropriate case, counsel might argue 
for dismissal of an application filed by a parent who does not have physical cus-
tody. But see Massachusetts Juvenile Court Bench Book, 13-2 (MCLE, Inc. 3rd 
ed. 2011). Sometimes a stepparent or other relative with whom the child is living 
attempts to file a CHINS application. Child’s counsel should determine the 
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petitioner’s legal relationship to the child and, if appropriate, move to dismiss. 
In addition, courts are likely to treat DCF as a legal guardian for purposes of 
filing on children in its custody. 

An application for a truancy or school offender petition may only be filed by a 
“supervisor of attendance, duly appointed” under G.L. c. 76, § 19. If the applica-
tion is filed by another school official, such as an assistant principal, school ad-
justment counselor or guidance counselor, child’s counsel should consider moving 
to dismiss.  

Trial Court Rule IV (Uniform Rule Requiring Disclosure of Pending and Con-
cluded Care or Custody Matters) requires the petitioner to file an affidavit dis-
closing any prior care or custody proceeding. In some cases, the child may have 
been the subject of a divorce, paternity, guardianship, or child protection pro-
ceeding. This filing requirement is seldom enforced. While the affidavit may 
contain helpful information, child’s counsel should not necessarily rely on its 
accuracy or completeness: further investigation may be necessary. 

Upon receipt of a CHINS application, the juvenile court clerk must set a date for 
a preliminary hearing to determine whether the court should issue the petition. 
See G.L. c. 119, § 39E. The clerk must notify the child of the hearing. 
G.L. c. 119, § 39E. See Exhibit 18E, Notice of Preliminary Hearing. The clerk 
will also ask the probation department to conduct a preliminary inquiry into 
whether the child’s best interests would be served by issuing the petition or 
whether the child might benefit from a referral to probation for informal assis-
tance. G.L. c. 119, § 39E. The probation officer should attempt to verify the in-
formation provided by the petitioner. See Probation Officer Standard 2:02–2:03. 
The probation officer’s report must include a written recommendation. Probation 
Officer Standard 2:01. 

Practice Note 
According to the Probation Officer Standards, after completing an in-
itial screening, the probation officer “shall refer the applicant to the 
clerk/magistrate if he/she believes that the best interests of the child 
would be served by a more formal process.” Probation Officer Stan-
dard 1:04. This appears to allow the probation office to screen some 
applicants into informal assistance before any application is filed 
with the clerk. However, the practice is for all applicants to fill out a 
petition in the clerk’s office so as to have a file on each case. 

If informal assistance is recommended, the probation officer should meet with the 
parties to negotiate the specific terms of a CHINS agreement. See Probation Offi-
cer Standard 2:04. This agreement should be written, signed by all parties, and 
presented to the court. See Probation Officer Standard 3:01. The probation officer 
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is required to inform the parties of the possible consequences of noncompliance 
with the agreement. See Probation Officer Standard 3:03. 

§ 18.6.2 Preliminary Hearing/Arraignment 

The initial court hearing in a CHINS matter is held before a judge in order to 
determine whether a formal petition should issue. See G.L. c. 119, § 39E. The 
judge typically hears the sworn testimony of the petitioner, and often hears oral 
reports or arguments from the probation officer, parents, and other involved per-
sons. If a CHINS agreement has been reached by the parties, the terms of the 
contract will be presented to the court. 

Practice Note 
Although the statute contemplates that a preliminary hearing be held 
in every case, actual practice differs. The Juvenile Court time stan-
dards require that the preliminary hearing be held within ninety days 
of the filing of the application. See Juv. Ct. Standing Order 2-07. 
However, some courts may continue CHINS matters without a hearing 
if an agreement has been reached. 

At the conclusion of the preliminary hearing, the judge may: 

• decline to issue the petition if the court finds there is no probable 
cause to believe the child is in need of services; 

• decline to issue the petition if the court determines that the child 
can best be served through informal assistance and both the parent 
and child agree; or 

• issue the petition and schedule a hearing on the merits (trial). 

See G.L. c. 119, § 39E. 

As discussed above, although the statute requires that the child be represented 
by counsel at all hearings, often counsel is not appointed until the petition is-
sues. In addition, while the statute requires that the preliminary hearing be held 
before a judge, in some courts the preliminary hearing is conducted by a clerk, 
or even by a probation officer. The failure of the court to appoint counsel for the 
child prior to the preliminary hearing and the failure of the court to conduct a 
preliminary hearing before a judge are both defects that establish grounds for 
moving to dismiss the petition.  

Historically, at the preliminary hearing some judges would award temporary cus-
tody to DCF pending a trial on the merits. In a series of cases, a single justice of 
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the Supreme Judicial Court held that the Juvenile Court lacked authority under 
the CHINS statute to grant temporary custody to DSS prior to adjudication. See 
In Re Child in Need of Services, Nos. SJ-2001-0075, 0076, 0077 (Mar. 12, 2001). 
(A copy of the opinion is included at Exhibit 18F.) See also Massachusetts Juve-
nile Court Bench Book, 13-7 (MCLE, Inc. 3rd ed. 2011). At the present time, 
judges rarely, if ever, enter temporary custody orders at the preliminary hearing. 
If the court were to do so, and if the child was opposed to the order, child’s coun-
sel should consider filing a motion to vacate the order. See Exhibit 18M, Motion 
to Vacate Temporary Custody Order. If the parent also objected to the temporary 
custody order, the Juvenile Court should appoint counsel for the parent. In re 
Hilary, 450 Mass. 491, 492, 501–02 (2008), If the judge declines to reconsider 
the temporary order of custody to DCF, counsel should seek interlocutory relief 
from a single justice of the Supreme Judicial Court under G.L. c. 211, § 3. See 
Chapter 12, Interlocutory Relief. 

On occasion a child may prefer placement in foster care to remaining at home, 
in which case the attorney should request, assent to, or at least not object to a 
temporary custody order to DCF. Alternatively, if there is a relative or other ap-
propriate adult with whom the child wishes to live, the Juvenile Court may grant 
temporary guardianship to that person instead of placing the child in DCF cus-
tody. See G.L. c. 190B, § 5-201. See discussion below at § 18.7.5, Other Dispo-
sitional options; see also Chapter 19, Collateral Family Law Proceedings in the 
Juvenile Court and the Probate and Family Court, for a discussion of guardianship 
proceedings.  

At the preliminary hearing, the court typically will try to set conditions or limita-
tions on the child’s behavior. This is often written out in the form of a CHINS 
agreement, which is signed by probation, the child, and the parent or legal 
guardian, even if the parent or legal guardian is not the petitioner. (A sample 
agreement is included at Exhibit 18G.) The CHINS agreement can be helpful in 
delineating for all parties exactly what is expected of them. 

Practice Note 
Despite this routine practice, the CHINS statute does not grant the 
court authority to set conditions or limitations on the child prior to ad-
judication (except as provided in the bail section discussed below). If 
the child objects to a particular condition, counsel may argue that the 
court does not have authority to impose conditions on the child. Of 
course, the CHINS attorney should advise the client of the possible 
ramifications of refusing to agree to conditions or limitations suggested 
by the court, including the likelihood of the court expediting an adju-
dicatory hearing in order to impose conditions. 
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§ 18.6.3 Informal Assistance 

After the preliminary hearing, the judge may decline to issue the petition and 
instead refer the matter to probation for informal assistance. See G.L. c. 119, 
§ 39E. In addition, in some courts, probation and the clerk will agree prior to the 
preliminary hearing that the child can best be served by informal assistance. The 
probation officer’s role here is twofold: to refer the child to needed services in 
the community, and to hold meetings with the child and the family to facilitate a 
resolution of the problems that led to the filing of the CHINS application. 
G.L. c. 119, § 39E. While the CHINS statute contemplates the availability of a 
wide range of services for the child, including psychological, educational, medi-
cal, and social services, there is no funding attached to the statute. A probation 
officer may refer a family to DCF for services, but this simply means that the 
family is requesting voluntary services from DCF and will be treated by DCF 
like any other voluntary applicant for services. See 110 C.M.R. § 4.62. In some 
regions a DCF social worker acts as a court liaison to assist families in request-
ing voluntary services. With a few exceptions (discussed below), the availability 
of services will depend upon the family’s health insurance, any services DCF is 
willing and able to provide, and resources existing in the community. 

Practice Note 
General Laws c. 119, § 39J appears to authorize the court to order 
the county to pay for needed services. This section was never funded 
by the legislature and has become obsolete since the abolishment of 
counties in Massachusetts. 

One fairly new resource is the Children’s Behavioral Health Initiative (CBHI). 
Children who are eligible for MassHealth, and who are suspected of having a 
serious emotional disturbance may receive a wide range of supportive services 
including in-home therapy, therapeutic mentoring, mobile crisis intervention, 
and family support and training. Particularly in stubborn child and school of-
fender cases, a referral to CBHI may obviate the need for a CHINS petition. For 
a further discussion of CBHI, see Chapter 22, Medical and Mental Health 
Treatment. 

In addition, the CHINS statute treats sexually exploited children differently. In 
those cases, DCF is mandated to provide appropriate services, including place-
ment, food, clothing, medical care, counseling, and crisis intervention. 
G.L. c. 119, §§ 21, 39K. The Department must provide these services to all sex-
ually exploited children regardless of whether they are accessed voluntarily, 
through a CHINS proceeding, or through a referral, which may be made by any 
person. G.L. c. 119, § 39K(b). 
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Informal assistance can only be provided with the agreement of the child and the 
family. See G.L. c. 119, § 39E. Neither the child nor the parents can be com-
pelled to attend conferences with the probation officer or follow through with 
referrals for services. G.L. c. 119, § 39E. However, the statute provides that if 
the child and family “fail to participate in good faith,” the probation officer must 
certify this in writing and the clerk “shall issue the petition” and set a date for 
trial on the merits. Usually the clerk will not directly issue the petition, but will 
bring the matter before the court to request that the judge issue the petition and 
schedule a trial on the merits. 

Informal assistance cannot continue for more than twelve months. It begins with 
an initial six-month contract that can be extended by agreement of all parties for 
one additional six-month period. See G.L. c. 119, § 39E. At the conclusion of the 
informal assistance period, the court must either dismiss the case or issue the 
petition and schedule a trial on the merits. G.L. c. 119, § 39E. 

Statements made by the child or family during the period of informal assistance 
cannot be admitted at trial for the purpose of adjudicating the child in need of ser-
vices. See G.L. c. 119, § 39E. However, those statements can be used by the court 
after adjudication to determine the appropriate disposition. G.L. c. 119, § 39E. 

§ 18.6.4 Summons, Arrest, and Bail 

Upon the filing of a petition, the court may issue a summons to the child order-
ing him or her to appear. G.L. c. 119, § 39E. If a summons is issued to the child, 
the court must also issue a summons to the child’s parents. See G.L. c. 119, 
§ 39E. See Exhibit 18H, CHINS Summons to Appear at Hearing on the Merits. 
Under Section 39E, if one parent resides in Massachusetts and the other parent is 
out-of-state, the court need only issue a summons to the in-state parent. 
G.L. c. 119, § 39E. However, the Massachusetts Child Custody Jurisdiction Act 
requires notice to the out-of-state parent. G.L. c. 209B, §§ 5, 6. 

If the child fails to appear after receiving a summons, the court can issue a war-
rant that authorizes the police to arrest the child and bring him or her to the next 
sitting of the court. G.L. c. 119, § 39H. The only other situation in which a child 
can be arrested on a CHINS matter is “if the arresting law enforcement officer 
has probable cause to believe that such child has run away from the home of his 
parents or guardian and will not respond to a summons.” See G.L. c. 119, § 39H. 
Although not authorized by the statute, some courts routinely issue arrest war-
rants whenever a child is reported to be a runaway by a parent, guardian, DSS, 
or a probation officer. See Report of CHINS Discussion Group, Child in Need of 
Services Proposed Amendments (2000). 
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If court is not in session when a child is picked up on a CHINS warrant, the ar-
resting police department must notify probation. See G.L. c. 119, § 39H. The 
Department of Children and Families may also be notified if the officer has rea-
son to believe the child is in the care or custody of the Department. G.L. c. 119, 
§ 39H. The law enforcement officer will confer with the probation officer to 
determine where the child should be placed until court is next in session. The 
statute requires that preference be given to placement in the following order: 
with a parent, legal guardian, other responsible person known to the child, or 
DCF if it has custody. G.L. c. 119, § 39H. If none of these options are available, 
the child may be placed in a temporary shelter. G.L. c. 119, § 39H. The child 
may also be brought to a medical facility for treatment or observation if neces-
sary. G.L. c. 119, § 39H. The statute expressly prohibits holding a child arrested 
on a CHINS warrant at a police station or town lockup. G.L. c. 119, § 39H. Fed-
eral law also prohibits the placement of status offenders in secure detention or 
secure correctional facilities. See The 1974 Federal Juvenile Justice and Delin-
quency Prevention Act, 42 U.S.C. § 5633(a)(11)–(12); 28 C.F.R. § 31.304(b). 

However, children arrested on CHINS warrants are sometimes placed in facili-
ties operated by the Department of Youth Services. In addition, some courts treat 
CHINS arrestees in the same manner as juveniles who are brought before the 
court on delinquency charges. They may be secured by handcuffs and leg irons 
while being transported, held in juvenile lockups until they are brought into the 
courtroom, and kept in custody until the warrant is formally recalled by the judge. 
These procedures appear to violate the CHINS statute as well as federal law. 

Practice Note 
In February 2010, the Chief Justice of the Juvenile Court issued a 
new policy on shackling of juveniles. Under this policy, restraints 
may not be used on juveniles during court proceedings and must be 
removed before the juvenile appears in court, unless the judge is-
sues an order and makes findings that restraints are necessary to 
protect the safety of the juvenile or others, or because there is rea-
son to believe that the juvenile may try to escape. The policy defines 
“juvenile” to include children who are the subject of CHINS cases. It 
does not address the use of shackles on CHINS youth and counsel 
should continue to object to the use of shackles inside and outside 
the courtroom. See Exhibit 18J.   

If a child is brought to court under an arrest warrant, the petition automatically 
issues without need for a preliminary hearing. See G.L. c. 119, § 39E. However, 
at the hearing to recall the warrant, the court still has the option to refer the child 
to probation for informal assistance, presumably with the consent of the child 
and the parent. G.L. c. 119, § 39E. 
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Practice Note 
It sometimes takes several days for the warrant management sys-
tem to be updated to reflect the recall of a CHINS warrant. Counsel 
should make sure the client receives a copy of the form memorializ-
ing the recall of the warrant. The child should be advised to keep the 
form with him or her at all times in case he or she is stopped by the 
police again. It is helpful if the parent also has a copy. 

Although the CHINS statute specifies bail provisions, courts do not always fol-
low the law to the letter. See G.L. c. 119, § 39H. This section provides that in a 
“stubborn child” case the court may impose bail or release a child subject to 
conditions, but only if the court finds the child is not likely to appear at the pre-
liminary hearing or at the hearing on the merits. G.L. c. 119, § 39H. If the child 
does not or cannot post bail, he may be detained in a facility operated by or un-
der contract with DSS. See G.L. c. 119, § 39H. The Department of Social Ser-
vices regulations require it to place a CHINS child held on bail in the least re-
strictive setting possible, which may be placement in the child’s own home. See 
110 C.M.R. § 4.63(3). On occasion a court may use the bail provision to hold a 
child alleged to be a runaway. However, since the bail provision is limited to 
stubborn child petitions, counsel should object as appropriate. 

A child may be held on bail for no more than fifteen days, after which the child 
must be brought back before the court. The court may continue the bail for addi-
tional fifteen-day periods, not to exceed a total of forty-five days. Whenever a 
child is held on bail pursuant to the CHINS statute, the child has the right to an 
immediate bail review hearing in Superior Court. G.L. c. 119, § 39H. 

Section 39H further provides that if a child fails without good cause to respond 
to a summons, the court may similarly hold the child on bail or release the child 
on conditions. It is unclear whether this sentence applies only to “stubborn 
child” petitions, or to any type of CHINS case where the child fails to appear in 
response to a summons. 

Sometimes, most typically when other avenues have been exhausted, the parents 
or police or probation may make use of any possible delinquency charge in order 
to hold the child. For example, an altercation between the child and the parent 
may result in a charge of assault and battery being filed against the child. Non-
secure residential facilities sometimes call the police to arrest clients who are 
involved in altercations with staff or other residents or who will not comply with 
the rules of the program. In these situations, CHINS counsel should work 
closely with the child’s delinquency attorney to explore appropriate placement 
options for the child if the child cannot return home. 
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Practice Note 
On occasion, the court in a delinquency case will improperly use the 
delinquency bail statute to hold a CHINS child on “DSS only” bail. 
The court may set a $1 cash bail that can only be posted by DSS. 
Both the CHINS lawyer and the delinquency lawyer should vigorously 
oppose this since DSS will not post bail under any circumstances; 
therefore, the effect is to hold the child without any bail. 

§ 18.6.5 Hearing on the Merits 

A child in a CHINS proceeding has the right to an initial trial by a jury of six. 
See G.L. c. 119, § 39E. Alternatively, the child may waive his or her right to an 
initial jury trial and have the case heard by a judge. See G.L. c. 119, §§ 39E, 39I. 
According to the statute, the trial may not be held before the same judge that 
presided over the preliminary hearing. See G.L. c. 119, § 39E. However, this 
provision is frequently overlooked or waived. Before proceeding with a bench 
trial, the judge should conduct a jury waiver colloquy with the child. The peti-
tioner’s burden of proof at trial is to put forth evidence to establish beyond a 
reasonable doubt that the child is in need of services. See G.L. c. 119, § 39G. The 
child and his or her attorney must be present for the trial. G.L. c. 119, § 39G. 

A contested trial in a CHINS matter should be a formal proceeding akin to a 
delinquency trial, utilizing applicable rules of evidence and procedure. See 
G.L. c. 119, § 21 (“‘evidence’, shall be admissible according to the rules of the 
common law and the General Laws”). However, actual practice varies, and, in 
some courts, a jury-waived trial may be a relatively informal proceeding. Coun-
sel should object and request a formal evidentiary hearing whenever consistent 
with the client’s interests and position. 

Under the Juvenile Court Time Standards, the adjudication and disposition 
should take place within six months after the petition issues. See Juv. Ct. Stand-
ing Order 2-07, II.B. However, the standards recognize that in some cases a final 
disposition may be delayed due to lack of services or other reasons. Juv. Ct. 
Standing Order 2-07, II.B. 

If the child loses at the bench trial and is adjudicated a child in need of services, 
he or she may seek a de novo appeal to a jury of six by filing a written notice by 
the end of the next business day after entry of the judgment or adjudication, or 
within such further time as the court may allow. See G.L. c. 119, § 39I. Even on 
a de novo appeal, the child has the option to waive his or her right to a jury and 
have the case reheard by a new judge. G.L. c. 119, § 39I. If the case is tried be-
fore a jury of six, the verdict must be unanimous. See G.L. c. 119, § 39I. Appeal 
from the jury trial is to the Appeals Court. G.L. c. 119, § 39I. A child may only 
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appeal to the Appeals Court from a trial de novo or a first instance jury trial. In 
re Odetta, 68 Mass. App. Ct. 862, 863-64 (2007). 

Neither a de novo appeal nor an appeal to the Appeals Court automatically stays 
the judgment and disposition. G.L. c. 119, § 39I. Counsel must file a motion for a 
stay, which may be granted “if suitable provision is made for the care and custody 
of the child.” G.L. c. 119, § 39I. 

Statements made by the child and the child’s family during informal assistance 
are not admissible at trial but may be admissible for purposes of determining an 
appropriate disposition once the child is adjudicated a child in need of services. 
See G.L. c. 119, § 39E. Counsel should object if the probation officer attempts to 
testify to the child’s or parents’ statements at the trial on the merits of the petition. 

It is not clear who may prosecute the case. Ordinarily in civil proceedings, the 
plaintiff or petitioner presents the case. In a CHINS proceeding, the petitioner 
will most likely be a parent or other lay person. In some courts, the probation 
officer may introduce evidence to the court. However, at the initial adjudication, 
the petitioner should prosecute the case. The probation officer should not take on 
this role. See Massachusetts Juvenile Court Bench Book, 13-13 (MCLE, Inc. 3rd 
ed. 2011); compare In re Angela, 445 Mass. 55, 66 (2005) (a probation officer 
may prosecute an extension of a dispositional order). With the client’s consent, 
counsel should move to dismiss the petition if the petitioner is not present and a 
probation officer attempts to prosecute the case. See Exhibit 18O, Motion to 
Disallow Probation to Prosecute. 

As the petitioner may be pro se, the court may relax some of the trial rules to 
allow the case to proceed in a reasonable fashion. Typically, the child’s attorney 
is the only lawyer in the courtroom, and this provides child’s counsel a signifi-
cant opportunity to direct the course of the proceedings. Rarely, if ever, do DCF 
attorneys participate in CHINS proceedings. See 110 C.M.R. § 4.67. 

Practice Note 
Because the petitioner is rarely, if ever, represented by counsel, the 
judge may take a more active role in eliciting the facts. Counsel 
should object if the judge becomes overly involved in the examina-
tion of witnesses. See Furtado v. Furtado, 380 Mass. 137, 151 (1980). 
In Furtado, the Supreme Judicial Court held that the defendant in a 
criminal contempt proceeding was denied his right to a fair trial be-
cause there was no prosecutor present and the judge examined the 
witness probation officer. Furtado v. Furtado, 380 Mass. at 151. 
Compare Adoption of Seth, 29 Mass. App. Ct. 343, 345–47, 351 
(1990) (judge’s examination of witness was proper). 
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Frequently in CHINS cases, a child will admit or stipulate to the allegations of 
the petition. Although this practice is common, counsel must seriously consider 
the pros and cons of this strategy and advise the client accordingly. While the 
stipulation may permit the child to remain at home at least initially, the judge 
can later modify the dispositional order if the child’s needs are not met and can 
commit the child to DCF. See In re Angela, 445 Mass. 55, 60–61 (2005). Al-
though the commitment order is only for six months, it may be extended for 
additional six-month periods if the purposes of the order have not been accom-
plished. In re Angela, 445 Mass. at 59. Thus, after an initial stipulation or adju-
dication, a child can be placed in DCF custody until age eighteen in a runaway 
or stubborn child case, and age sixteen in a truancy or school offender case. See 
G.L. c. 119, §§ 21, 39E. 

Practice Note 
Once a child is adjudicated in need of services and custody is 
awarded to DCF, a parent, even if the parent is the petitioner, does 
not have authority to withdraw the petition and seek return of custody. 
See In re Gail, 417 Mass. 321, 326 (1994). However, if there is a 
pending appeal for trial de novo, the petitioner can choose not to 
prosecute the case in the jury of six session. 

In situations where the child does admit to being a child in need of services, the 
best practice is for the child and counsel to sign a waiver of trial form and for 
the judge to conduct a colloquy with the child to ensure the child has knowingly, 
intelligently, and voluntary waived his or her right to trial. 

Occasionally, the CHINS attorney may stipulate to the facts, but argue that the 
facts do not support a finding beyond a reasonable doubt that the client is a child 
in need of services. For example, counsel may stipulate to the child’s attendance 
records but argue that the child’s truancy was not persistent and willful. Simi-
larly, in a stubborn child case, the child might admit to not following a parent’s 
rules but argue that the parent’s rules are unreasonable. 

Given the risks inherent in an adjudication, in some cases, the best strategy may 
simply be to have the matter continued. In a stubborn child case, the family 
might have recently begun counseling and all parties may agree to postpone the 
trial. In a truancy case, it may be appropriate to continue the matter pending the 
outcome of a special education evaluation. Delay of the proceeding can serve 
the client’s interests in many ways. The longer the CHINS case continues with-
out adjudication, the longer the child is shielded from the possibility of being 
committed to the custody of DSS. If the petition is filed based upon allegations 
of the child’s truancy or other misconduct at school, counsel should file a motion 
to dismiss once the child turns sixteen. Similarly, if the child turns seventeen 
before being adjudicated on a runaway or stubborn child petition, counsel can 
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move to dismiss the petition. See Practice Note in § 18.3, Definition of CHINS, 
above. 

§ 18.6.6 Alternatives 

The juvenile courts have at various times developed alternatives to formal adju-
dications. In some courts, diversion programs are available through either DSS 
or private agencies. Mediation is also available in some courts and can be useful 
in all types of CHINS cases. 

§ 18.7 DISPOSITION 

After adjudicating a child in need of services, the court has several dispositional 
alternatives. Subject to conditions or limitations prescribed by the judge, the 
court may: 

• permit the child to remain at home; 

• place the child in the care of a qualified relative or other adult; 

• place the child in the care of a licensed childcare agency or other 
qualified private organization; or 

• commit the child to the Department of Children and Families. 

See G.L. c. 119, § 39G; see also G.L. c. 119, § 23(a)(4) (requiring DCF to “ac-
cept on commitment. . . any child under eighteen years of age declared . . . to be 
a child in need of services under section 39G”). “The purposes of the disposi-
tional order include (a) preventing delinquency involvement; (b) fostering the 
pursuit of education; and (c) providing support to families. . . .” In re Angela, 
445 Mass. 55, 59 (2005) (quoting R.L. Ireland, Juvenile Law, § 145 (1993 & 
Supp. 2004). 

If the child intends to waive his or her right to trial and stipulate to a disposition, 
counsel should ensure that the child fully understands the terms of the agreement 
and is willing and able to comply with the agreed-upon conditions. Often, proba-
tion uses a standard form and the same conditions are imposed on all juveniles. 
It is imperative that counsel and the child negotiate with probation to ensure the 
imposition of conditions that are specific to the individual child’s needs, reason-
able under these circumstances, and realistic for this client to achieve. See Juve-
nile Court Bench Book, 13-18 (MCLE, Inc. 3rd ed. 2011) (orders should be tai-
lored to reflect the child’s individual needs). For example, if a child is frequently 
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truant because of depression, counsel should negotiate a realistic condition such 
as the child will attend school 80 or 90 percent of the time rather than “every 
day.” In that way, as long as the child is making an effort to attend and im-
provement in attendance is documented, the child is less likely to be brought 
before the court for violating the condition. 

The initial dispositional order may be imposed for a maximum term of six 
months. See G.L. c. 119, § 39G. Under the Probation Officer Standards, the pro-
bation officer is required to reduce the court’s order to writing, review it with the 
child and parent, and have them sign the order. See Probation Officer Standard 
3:01. This order is then reflected in a written supervision plan that is developed 
by the probation officer and approved by the Assistant Chief Probation Officer. 
See Probation Officer Standard 5:01–5:06. The probation officer should have 
contact with the child, the parent, and other appropriate individuals at least once 
every thirty days. See Probation Officer Standard 6:03. “The probation officer 
should act as a resource broker with appropriate individuals/agencies to ensure 
that . . . services are provided.” Probation Officer Standard 6, Commentary. See 
Exhibit 18I, CHINS Dispositional Order. 

Pursuant to the Probation Officer Standards, an Assistant Chief Probation Officer 
should review each CHINS case at least once every ninety days. See Probation 
Officer Standard 7:00. If the probation officer assigned to the case believes the 
child or parent has not complied with either a dispositional order or informal as-
sistance, or that some other person or agency has not complied, the probation 
officer must bring the matter to the attention of the Assistant Chief Probation 
Officer. See Probation Officer Standard 7:03. If further action is determined to be 
appropriate, the probation officer must notify the parties in writing that the case is 
being advanced for review by the court, and the basis for the requested review. A 
copy of this notice must be filed with the clerk-magistrate. Probation Officer 
Standard 7:03. Before the review hearing, the CHINS attorney should review a 
copy of this notice and any other information relating to the probation officer’s 
contacts with the client, the family, and collaterals. 

§ 18.7.1 Placement at Home 

When adjudicating a child in need of services, the court has the option to allow 
the child to stay at home. It can use the threat of a future change in custody to 
persuade the child to comply with the court’s conditions. Conditions may in-
clude attending counseling, attending school consistently, or participating in a 
court clinic evaluation. However, the court has no authority to order the child to 
attend school or participate in particular services except as conditions of remain-
ing in the home. See In re Vincent, 408 Mass. 527, 531–32 (1990); see also 
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Commonwealth v. Florence F., 429 Mass. 523, 524–26 (1999). See discussion of 
contempt in § 18.10, below. 

Sometimes the court’s conditions can also include actions that need to be taken 
by the parent, such as participating in family counseling or bringing the child to 
recommended medical or other appointments. While the court may encourage 
parents to cooperate, the court has no authority to order parents to do anything. 
See In re Vincent, 408 Mass. 527, 531–32 (1990); see also Commonwealth v. 
Florence F., 429 Mass. 523, 524–26 (1999). Nonetheless, a parent’s failure to 
comply with the conditions of the child’s disposition may result in the court re-
moving the child from the home. Moreover, the parent’s failure to send a child to 
school or ensure the child receives necessary medical care may result in the fil-
ing of a 51A report or a care and protection petition. See G.L. c. 119, §§ 24, 51A. 

In a truancy case, a supervisor of attendance can file a criminal complaint against a 
parent in Juvenile Court for failure to send a child to school. See G.L. c. 76, § 2. 
However, the maximum penalty is a $20 fine. These complaints are filed infrequently. 

For children adjudicated in need of services but not committed to DSS custody, 
DSS regulations require that it provide services ordered by the court “if the ser-
vices are available . . . and to the extent the Department is reasonably able to 
comply.” 110 C.M.R. § 4.64(3). 

§ 18.7.2 Placement in Care of Individual or Agency 

Before the court may place a child adjudicated in need of services in the care of 
a relative or other adult, the probation department or an approved agency must 
conduct an investigation to determine whether the proposed caretaker is “quali-
fied to receive and care for the child.” G.L. c. 119, § 39G. Counsel proposing a 
caretaker should inquire about that person’s criminal record (as well as that of 
any household member over the age of fourteen) and any prior involvement with 
DSS. A history of involvement with either of these systems may be grounds for 
the court to reject the placement. If the caretaker resides out of state, counsel 
will need to be familiar with the procedures required by the Interstate Compact 
on the Placement of Children. See G.L. c. 119, App. § 2-1 et seq.; 110 C.M.R. 
§ 7.500 et seq. See Chapter 20, Permanency Planning, for a further discussion of 
the Interstate Compact. 

Presumably the court has the authority to place the child in the care of a noncus-
todial parent under this provision of the statute. However, the noncustodial parent 
will eventually need to obtain a custody order from the Probate and Family Court 
if the child will remain with that parent beyond the 6 months dispositional order. 
See Chapter 19, Collateral Family Law Proceedings in the Juvenile Court and the 
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Probate and Family Court. Although the statute also permits placement of the 
child in the care of a private agency or organization, this never occurs. 

§ 18.7.3 Commitment to DSS 

If the child is committed to the custody of DSS pursuant to a CHINS proceed-
ing, the court may “recommend” that the child be placed out of the home. See 
G.L. c. 119, § 39G. The Department of Social Services is required to comply 
with this “recommendation”; however, the type and length of the placement is 
within DSS’s discretion. G.L. c. 119, § 39G. Absent such a recommendation 
from the court, DSS has the discretion to either allow the child to remain home 
or to place the child in a foster home or group care setting. See 110 C.M.R. 
§ 4.65(3). The Department of Social Services must give “due consideration” to 
the wishes of the child if the child was abused or neglected in the home and 
wants to be placed outside of the home. See G.L. c. 119, § 39G. 

Practice Note 
Some courts issue “out of home” orders that prohibit the child from 
returning home until the court lifts the order. This is inconsistent with 
the statute, which gives the Department discretion to determine the 
length of the placement. In a case where the Department is willing to 
send the child home, child’s counsel can talk to the Department 
about challenging the court’s order. However, if the Department is 
opposed to returning the child home, there is no benefit to child’s 
counsel challenging the order. 

Whenever a child is “committed” to DSS custody pursuant to a CHINS proceed-
ing, the Department has all of the custodial rights and responsibilities delineated 
in G.L. c. 119, § 21 with respect to the child. See 110 C.M.R. § 2.00, Glossary. 
See also In re Hilary, 450 Mass. 491, 498–500 (2008). These include the right to 
determine where the child will live (subject to the authority of the court to “rec-
ommend” out-of-home placement), the right to control the child’s visits with the 
parents and others, and the right to consent to routine medical treatment for the 
child. See G.L. c. 119, §§ 21, 39G. Challenges to DSS’s exercise of its custodial 
discretion are subject to review by the court applying the abuse of discretion 
standard. See Care and Protection of Isaac, 419 Mass. 602, 610–11 (1995); Care 
and Protection of Jeremy, 419 Mass. 616, 623 (1995). See Chapter 7, Services, 
Placement and Visitation.  

However, DSS’s custodial authority in CHINS cases differs from its custodial 
authority in care and protection proceedings in two significant respects. First, in 
a CHINS proceeding, the parent retains the right to make decisions on behalf of 
the child concerning extraordinary medical treatment. See 110 C.M.R. § 11.02. 
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Second, in a CHINS proceeding, DSS routinely permits parents to continue to 
make special education decisions on behalf of the child, although DSS is not 
required to do so by any statute or regulation. See Guidance on Appointment of 
Educational Surrogate Parents (Oct. 28, 2002), included at Exhibit 24B to Chapter 
24, Part II, Special Education and Student Discipline. 

Once a child is committed to DCF, the DCF social worker assigned to the case 
must prepare a service plan for the child and family within forty-five days. See 
G.L. c. 119, § 29; 110 C.M.R. §§ 4.66, 6.00 et seq. Foster care reviews are held 
for children who remain in substitute care for longer than six months. See 110 
C.M.R. § 6.10(1). Some area offices have CHINS units where the social workers 
are assigned only cases involving adolescents. 

A child adjudicated in need of services may not be committed to the Department 
of Youth Services (DYS). See G.L. c. 119, § 39G. However, if DCF has custody, 
DCF may place the child in a group care facility that also houses DYS commit-
ted youth. G.L. c. 119, § 39G. In addition, the CHINS statute allows the court to 
refer children to DYS for individual foster care, although this rarely occurs. 
G.L. c. 119, § 39G. 

When the court commits a CHINS child to DCF custody, it must make the certi-
fications and determinations required under G.L. c. 119, § 29C. See G.L. c. 119, 
§ 39G. Thus, the court must find that it is contrary to the child’s welfare to re-
main at home. See G.L. c. 119, § 29C. In addition, the court must determine 
whether DCF made reasonable efforts to prevent the child’s removal from home, 
and must make written findings. G.L. c. 119, § 29C. Some courts do not routinely 
make these findings in CHINS cases because there is no DCF attorney present in 
the courtroom to request them. If no findings are made, or if the court finds that 
DCF has not made reasonable efforts, DCF will not receiving federal reimburse-
ment for the child’s placement. See 45 C.F.R. § 1356.21(b)(1). When the court 
does make these findings, they are generally pro forma procedures; courts are re-
luctant to take any action that may reduce DCF’s financial resources.  

The formal duties of the probation officer may end upon the commitment of the 
child to DSS. “Upon the court’s adjudicating a child and committing to DSS, the 
probation officer’s responsibility terminates as it relates to the supervision con-
tact level. However the probation officer may, at the court’s direction, continue 
to monitor compliance with the order, including any conditions and limitations 
prescribed by the court.” Probation Officer Standard 6, Commentary. In practice, 
probation typically remains involved with CHINS cases by monitoring the case 
and maintaining contacts with collaterals even after a commitment to DSS. 
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§ 18.7.4 Commitment to DSS and the Indian Child 
Welfare Act 

The federal Indian Child Welfare Act (ICWA) applies in CHINS cases where an 
“Indian child” is removed from his or her parent’s home and committed to DSS. 
25 U.S.C. § 1903(1). An “Indian child” is defined under the Act as a child who 
is a member of a federally recognized Indian tribe; or is eligible for membership 
and is the biological child of a member of a federally recognized tribe. 25 U.S.C. 
§ 1903(4). ICWA contains a number of important provisions: 

• The tribe has a right to notice and to intervene in the proceeding. 
See 25 U.S.C. § 1912(a), 1911(c). 

• No hearing may be held until at least ten days after notice is received 
by the tribe and the parent. See 25 U.S.C. § 1912(a). 

• The parent has a right to counsel. See 25 U.S.C. § 1912(b). 

• Before granting custody to DSS, the court must find by clear and 
convincing evidence (including the testimony of a qualified expert 
witness) that continued custody by the parent is likely to result in 
serious emotional or physical damage to the child. See 25 U.S.C. 
§ 1912(e). 

• Before granting DSS custody, the court must also find that DSS 
made active efforts to provide remedial and rehabilitative services 
to prevent the child’s removal from home and that those efforts 
were unsuccessful. See U.S.C. § 1912(d). 

• When selecting the child’s placement, DSS must give preference in 
order to: 

– the child’s extended family; 

– a foster home approved by the tribe; 

– an Indian foster home approved by a non-Indian authority; or 

– a residential program approved by the tribe or operated by an 
Indian organization. See 25 U.S.C. § 1915(b). 

• If the parent consents to DSS custody, the consent must be in 
writing and the judge must certify that the terms and consequences 
were fully explained to and fully understood by the parent. See 25 
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U.S.C. § 1913(a). The parent may withdraw his or her consent at 
any time. See U.S.C. § 1913(b). 

The custody order may be vacated by the tribe, the parent, or the child upon a 
showing that certain provisions of ICWA were violated. See 25 U.S.C. § 1914; 
see also Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989). 
For a detailed discussion of ICWA, see Appendix A, Child Welfare Proceedings 
under the Indian Child Welfare Act. 

§ 18.7.5 Other Dispositional Options 

The Juvenile Court also has jurisdiction to grant a guardianship petition on be-
half of a child who is the subject of a CHINS petition. See G.L. c. 190B, § 5-
201. If the child wishes to be placed with a guardian, counsel may draft and file 
the necessary documents on the child’s behalf. See G.L. c. 190B, § 5-203. See 
Chapter 19, Collateral Family Law Proceedings in the Juvenile Court and the 
Probate and Family Court.  

Other dispositional alternatives available to the court include committing the 
child to a mental health facility, provided the child qualifies under G.L. c. 123, 
§§ 7, 8. Similarly, a parent may commit the child to a mental health facility for 
treatment if agreed to by the facility and the child’s insurer. See G.L. c. 123, 
§ 10. Children with mental health issues also may be referred to the Children’s 
Behavioral Health Initiative (CBHI). Children with substance abuse problems 
may be referred to the Department of Public Health for an evaluation to deter-
mine whether the child is drug dependent and would benefit from treatment. See 
G.L. c. 111E, § 13A. See Chapter 21, Medical and Mental Health Treatment for 
Children in DSS Custody. Children experiencing problems in school may be 
referred for a special education evaluation by the school department. 

The court may also refer the child to the court clinic for an evaluation or appoint 
a guardian ad litem investigator or evaluator. Counsel should advise the client of 
the advantages and disadvantages of cooperating with the evaluator or investiga-
tor and should be present during all interviews of the child. In addition, some 
courts use volunteer court appointed special advocates (CASAs), whose role is 
similar to that of a guardian ad litem for the child. 

§ 18.8 EXTENSION HEARINGS 

A dispositional order issued by the court upon adjudication of the CHINS peti-
tion is limited to a maximum term of six months. See G.L. c. 119, § 39G. At that 
time, the court must either dismiss the petition or conduct a hearing to determine 
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whether to extend the order an additional six months. The court may extend the 
order if it finds, after hearing, that the purpose of the order has not been accom-
plished and that an extension would be reasonably likely to further the purposes 
of the order. G.L. c. 119, § 39G; see also In re Angela, 445 Mass. 55, 59–61 
(2005). “Whether the purposes of the dispositional order have not been accom-
plished is not determined by the misconduct that gave rise to the CHINS peti-
tion, but by the needs of the child.” In re Angela, 445 Mass. at 59. Thus, the in-
quiry for the judge is not whether the child is still truant, or is still a runaway, 
but whether an extension is necessary to meet the child’s needs. In re Angela, 
445 Mass. at 60–61. The judge may extend or modify the prior order. In re Angela, 
445 Mass. at 60–61. 

Unlike the initial adjudication, the CHINS statute is silent regarding the standard 
of proof at an extension hearing. However, in In re Angela, the Supreme Judicial 
Court held that the burden is on the petitioner to prove by a fair preponderance 
of the evidence that the purposes of the order have not been met and that an ex-
tension is necessary. The Supreme Judicial Court analogized extension hearings 
to probation surrender hearings in determining the burden of proof. In re Angela, 
445 Mass. 55, 64–66 (2005). (Two Justices dissented from this portion of the 
decision, one advocating for a clear and convincing standard and the second for 
a beyond a reasonable doubt standard. In re Angela, 445 Mass. at 66–71.) 

The Supreme Judicial Court also addressed the type of hearing required for an 
extension of a dispositional order. The court noted that many extension hearings 
can proceed “on the papers.” In re Angela, 445 Mass. 55, 64 (2005). However, if 
the requested extension involves an out-of-home placement or commitment to 
DSS, the child is entitled to an evidentiary hearing. In re Angela, 445 Mass. at 64. 
The Supreme Judicial Court in In re Hilary expanded the right to counsel. Now, if 
the judge is considering granting custody to DCF, the court must appoint counsel 
for the parents prior to the hearing. In re Hilary, 450 Mass. 491, 492 (2008). 

The Supreme Judicial Court in dicta also dealt with the problem of who should 
prosecute extension hearings. “[W]e think it is appropriate for a probation offi-
cer to have primary, but not necessarily exclusive, responsibility for prosecuting 
a request for an extension of the dispositional order.” In re Angela, 445 Mass. 
55, 66 (2005). 

§ 18.9 REVIEWS AND PERMANENCY HEARINGS 

In addition to the six-month extension hearings, the court may also schedule 
periodic review hearings as needed to monitor the child’s progress. 
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If a child has been in DCF custody for twelve months pursuant to the CHINS 
petition, the court is required to hold a permanency hearing to determine if and 
when the child should be returned home or placed in another permanent setting. 
See G.L. c. 119, § 29B. At that time, the court must also determine whether DCF 
has made reasonable efforts to reunify the family. See G.L. c. 119, §§ 29B, 29C. 
However, permanency hearings are not consistently held in all CHINS cases. 
Counsel should request a hearing to ensure DCF is providing appropriate ser-
vices and planning for the child. For example, at a permanency hearing for a 
child over sixteen, DCF must submit a permanency plan that includes a descrip-
tion of the services DCF will provide to assist the child with making the transi-
tion from foster care to independent living. Services of this type are crucial for 
CHINS children who are unlikely to return home. Under a new Juvenile Court 
initiative, all youth ages sixteen and older should be invited to attend their per-
manency hearings. See Chapter 20, Permanency Planning, for a further discus-
sion of permanency hearings and services for children aging out of DCF custody. 

Whenever a child is committed to DCF custody, DCF must provide notice to 
foster parents of all dispositional and permanency hearings under § 39G. See 
G.L. c. 119, § 29D. However, this may not routinely occur, and, in appropriate cases, 
the CHINS attorney should notify the foster parents directly of their right to be heard 
at the CHINS hearing. If intending to call the foster parent as a witness, counsel 
should issue a subpoena to secure the foster parent’s attendance at the hearing. 

In January 2011, Juvenile Court’s jurisdiction and the right to counsel was ex-
tended to young adults age eighteen to twenty-two who continue to receive vol-
untary services from DCF. The purpose of the statute was to implement portions 
of the 2008 federal Fostering Connections to Success and Increasing Adoptions 
Act, which allows states the option to receive federal reimbursement for young 
adults age eighteen to twenty-two under Title IV-E of the Social Security Act. 

Under G.L. c. 119, § 23(f), DCF “shall” offer to continue responsibility for any 
young adult who is under the care, custody, or responsibility of DCF at age 
eighteen. The Department’s continued responsibility is conditioned upon the 
young adult’s express written consent. G.L. c. 119, § 23(f). In addition, if a 
young adult leaves DCF at age eighteen (or later) and subsequently wishes to 
resume receiving services, DCF must make every reasonable effort to provide 
services to the young adult. G.L. c. 119, § 23(f).  

Young adults under the continued responsibility of DCF have a right to counsel. 
G.L. c. 119, § 29. Additionally, the court must hold annual permanency hearings 
and must make written reasonable efforts determinations as required under 
G.L. c. 119, §§ 29B and 29C. Ninety days before DCF terminates responsibility 
for a young adult (either at age eighteen or later), DCF must assist the young 
adult in developing a transition plan that complies with the requirements of federal 

2nd Supplement 2012 18–27 



§ 18.9 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

law. G.L. c. 119, §§ 23(f), 29B(c); 42 U.S.C. § 675(5)(H). See Chapter 20, Per-
manency Planning, for a further discussion of permanency hearings, transition 
planning, and services for children aging out of DCF custody. 

Practice Note 
The act extending Juvenile Court jurisdiction and the right to counsel 
to young adults age eighteen to twenty-two applies to all young 
adults who turned eighteen after January 3, 2011 provided that they 
were under the care or custody of DCF at the time of their eight-
eenth birthday. The act also applies to young adults who turned 
eighteen before January 3, 2011, provided they were under the re-
sponsibility of DCF until their eighteenth birthday and were eligible 
for foster-care maintenance payments under Title IV-E of the Social 
Security Act. 2011 Mass. Acts c. 359, § 133. 

§ 18.10 CONTEMPT 

Over the years, judges have attempted to enforce school attendance and other 
mandates of the CHINS statute through contempt proceedings. In one example, 
a juvenile court judge ordered a child to attend school; when the child disobeyed 
the order the court held him in contempt. This practice was rejected by the Su-
preme Judicial Court on the ground that the CHINS statute does not authorize 
the court to enter a direct order against the child except as a condition of cus-
tody. See In re Vincent, 408 Mass. 527, 531–32 (1990); see also Commonwealth 
v. Florence F., 429 Mass. 523, 524–26 (1999). Because the judge has no author-
ity to order the child to attend school, to stay in a placement, or to obey his or 
her parents, the judge cannot hold the child in contempt for violating such an 
order. See Commonwealth v. Florence F., 429 Mass. at 524–26. The judge’s only 
authority is to enter an order of custody subject to certain conditions, and if the 
child does not comply with those conditions, the judge may enter a new custody 
order. In re Vincent, 408 Mass. at 527. 

Despite the clear holding of the Supreme Judicial Court, counsel must continue 
to be vigilant and object to entry of any CHINS order that could be used to hold 
the child in contempt of court. CHINS counsel must be alert to the court’s use of 
its summary contempt powers against children who behave inappropriately in 
the courtroom. For example, some judges will use their summary contempt 
power to place children in lockup at the court for several hours for behaviors 
committed in the presence of the judge, such as not listening, being wise, or 
smirking. (Parents’ counsel should be similarly vigilant on behalf of their clients.) 
The court may find the behavior of the child or parent offensive, particularly 
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when they are nervous, come from different cultures, or have emotional problems. 
These issues or behaviors may need to be explained to the court. 

§ 18.11 REPRESENTING CHILDREN  
IN CHINS PROCEEDINGS 

§ 18.11.1 Role of the CHINS Attorney 

An attorney representing a child in a CHINS matter must act as a zealous advo-
cate on behalf of the child. See Mass. R. Prof. C. 1.3. The CHINS attorney must 
pursue the client’s goals and wishes in the litigation. See Mass. R. Prof. C. 1.2. It 
is not the role of the attorney to advocate for what counsel or any other party 
believes is in the child’s best interests. A teen who is opposed to a particular 
disposition is unlikely to cooperate, and may run from a placement or refuse to 
participate in a service. 

Of course, the CHINS attorney has a duty to counsel and advise the client. See 
Mass. R. Prof. C. 1.4. Counsel should explain to the child the nature of the pro-
ceedings, the child’s rights, and the attorney’s responsibilities. Counsel should 
advise the client about available options and the likelihood of achieving the cli-
ent’s stated goals. For example, while a teen client may wish to live with her 
nineteen-year-old boyfriend, counsel should advise her that the court is unlikely 
to allow this disposition. Counsel should also explore alternative ways to meet 
the client’s overall goals. Perhaps counsel can investigate an alternative place-
ment with a relative or the parents of a school friend who would permit the teen 
to spend time with her boyfriend. 

In rare cases, an attorney may determine that the client is not competent to make 
adequately reasoned decisions about the litigation. See Mass. R. Prof. C. 1.14. In 
that case, counsel must still maintain as normal an attorney-client relationship as 
possible. Mass. R. Prof. C. 1.14. If a CHINS client is not competent to direct the 
litigation, this obviously raises issues about the client’s competency to stand 
trial. Counsel should consider whether the child can understand and get through 
a colloquy with the court on the issue of waiver of a jury trial. In practice, the 
issue of competency in CHINS cases is generally glossed over. Counsel should 
consider, in the appropriate case, if the issue of competency should be litigated. 
Further, the client may not have the requisite intent under the statute to be adju-
dicated in need of services. For example, in a truancy case, the client’s failure to 
attend school requires a finding by the court that the child’s truancy is “willful.” 
See G.L. c. 119, § 21. Counsel may want to litigate the issue of responsibility in 
a manner akin to that of criminal responsibility, in the appropriate case. 
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§ 18.11.2 Attorney-Client Confidentiality 

Counsel must be vigilant in maintaining the confidentiality of the attorney-client 
relationship. See Mass. R. Prof. C. 1.6. The attorney must explain to the CHINS 
client the rules regarding attorney-client confidentiality and privilege, including 
the limits of the rules. See Chapter 9, Privilege and Confidentiality. In three rare 
circumstances, counsel may divulge confidential client communications. First, if 
the client is incompetent and the client is personally at risk of substantial harm, 
the CHINS attorney may disclose confidential information if it is reasonably 
necessary to protect the child’s interests. See Mass. R. Prof. C. 1.14. Second, the 
attorney may disclose information to prevent the commission of a criminal act 
that is likely to result in death or serious bodily harm. See Mass. R. Prof. C. 
1.6(b)(1). The Rule does not require that the client be the perpetrator of the 
criminal act (i.e., the client may be the victim or simply be in possession of 
knowledge of the impending act). Third, if either the client or a witness on be-
half of the client has presented false testimony to the court, counsel must rectify 
the fraud even if it requires disclosure of a confidential client communication. 
See Mass. R. Prof. C. 1.6(b)(3), 3.3(a)(4). 

Due to the confidential nature of the attorney-client relationship, the CHINS 
attorney may have information about the client that no one else has. For exam-
ple, if the child has run away from home or a placement, counsel may be the 
only person who knows the child’s location. In this situation, DSS, the court, or 
the child’s parents may attempt to pressure counsel to reveal the child’s where-
abouts. Counsel may also be aware that the client is engaging in dangerous be-
havior, such as prostitution or substance abuse. In these situations, counsel must 
use his or her role as advisor and counselor to try to assist the client without 
revealing confidential information to the court or others. If the client’s behavior 
puts him or her at risk of delinquency or criminal charges, counsel should advise 
the client about the legal risks of engaging in such behavior. 

§ 18.11.3 Communicating with Parents  
and Other Caregivers 

The quality and quantity of communication with the client’s parents will vary 
depending upon the facts and circumstances of the case and the position of the 
parties. The parent may be an ally or adversary. The parent’s position and the 
child’s position may initially be aligned but subsequently diverge as the case 
progresses. Conversely, a parent who starts the CHINS process wanting the 
court or DSS to “take care of the problem” may quickly become disillusioned by 
the system. Moreover, the parent’s posture in the case is not necessarily deter-
mined by whether or not the parent is the petitioner. For example, a parent in a 
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truancy case filed by the school may be in favor of having the child committed 
to DSS, whereas a parent who files a CHINS petition may be doing so in order 
to obtain necessary services to keep the child at home. 

Regardless of the parent’s position, he or she is often the best source of informa-
tion about the child’s history and current situation: therefore, some level of 
communication with the parent is likely to be necessary in most cases. Similarly, 
the child’s foster parent or caregiver is likely to have information about the child 
that will require communication between the CHINS attorney and the foster 
parent or caregiver. Given this reality, counsel must be alert to the numerous 
ethical and practical pitfalls of communicating with the child client’s parents and 
other caregivers. 

When communicating with a parent, counsel must be clear that he or she repre-
sents the child and not the parent. See Mass. R. Prof. C. 4.3. In addition, child’s 
counsel must refrain from offering legal advice to the parents if there is a rea-
sonable possibility that the interests of the child and the parents may be in conflict. 
Mass. R. Prof. C. 4.3. If the court has appointed counsel for the parents, the 
child’s attorney must obtain the permission of parents’ counsel before communi-
cating directly with the parents. See Mass. R. Prof. C. 4.2. 

Counsel should also be aware that parents and other caregivers for the child may 
not understand the role of the CHINS attorney. They may assume that the 
CHINS attorney will advocate for the child’s best interests, and counsel may 
need to explain that he or she is ethically obligated to represent the child’s wish-
es and not what the parent or others think is in the child’s best interests. 

Counsel must obtain the client’s permission before revealing any confidential or 
privileged information about the client or the client’s case to the parents or care-
givers. See Mass. R. Prof. C. 1.6(a). In addition, counsel should advise the client 
that sharing confidential or privileged information with the parents or caregivers 
may waive any privilege the child might otherwise have under the law. See 
Chapter 9, Privilege and Confidentiality. 

§ 18.11.4 Investigation and Discovery 

When representing the CHINS client, counsel should obtain as much informa-
tion as possible about the child’s history and current situation. This should in-
clude reviewing the probation file and obtaining medical, educational, DSS and 
other social service records pertaining to the child. Counsel should also talk with 
the child’s parents, school personnel, therapists, and other collaterals, with the 
caveat that counsel must keep in mind rules of professional responsibilities if the 
parent is represented by an attorney. Counsel should determine whether there 
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have been any prior juvenile court proceedings, and, if so, review any relevant 
records pertaining to those cases, including any guardian ad litem investigations 
or court clinic evaluations. 

One vexing issue in CHINS cases is who may consent to the release of confiden-
tial information about the child. If the child is not in DSS custody, generally the 
custodial parent has the authority to authorize or withhold consent and the parent 
can sign releases for the attorney to access confidential information about the 
client. If the child is in DSS custody, with some exceptions, DSS can authorize 
the release of the child’s confidential information to the attorney. In either situa-
tion the best practice is to ask the child to sign the release as well. If either DSS 
or the parent refuses to sign the release, counsel should consider moving the 
court for access to the information. See Adoption of Diane, 400 Mass. 196, 201–
02 (1987). In practice, many treatment providers will disclose information to 
child’s counsel upon the attorney’s written proof of the court appointment. See 
Chapter 9, Privilege and Confidentiality, for a further discussion about obtaining 
access to confidential information about the child. 

In certain limited circumstances, minors have the right to consent to the disclo-
sure of their confidential information. See G.L. c. 112, §§ 12E, 12F. Children 
over age fourteen may request copies of their school records as well as authorize 
the school to release information to third parties. See 603 C.M.R. §§ 23.02, 
23.07(2), 23.07(4). 

As part of the investigation process, the CHINS attorney should also spend time 
talking with the child about his or her experiences at school and home to try to 
determine the cause of the child’s (alleged) behavior. The child may be skipping 
school because she is the victim of bullying; he may be caring for a younger 
sibling at home. Counsel may learn that a child is running away from home be-
cause of domestic violence or substance abuse in the home. The courts are over-
burdened and probation officers often do not have the time for an in-depth in-
quiry of each child’s unique situation. In addition, there is a propensity on the 
part of some judges and other adults to simply tell the child to go to school or 
stop running away instead of investigating and addressing the underlying prob-
lems. A zealous attorney will attempt to determine the cause of the child’s be-
havior and advise the child about possible solutions.  

§ 18.11.5 Services and Placement Issues 

Depending upon the client’s goals, counsel may need to vigorously advocate for 
appropriate services. If the child is committed to DSS, all the procedural remedies 
available in care and protection cases are available to the CHINS client, includ-
ing grievances, fair hearings, and abuse of discretion motions. See Chapter 7, 
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Services, Placement and Visitation. It is important for CHINS attorneys to be 
familiar with the services available for teens in the areas where they practice. If 
the goal is to keep the child home, successful advocacy may include presenting 
to the court a realistic plan for services and supervision of the child. 

Unfortunately, there is a severe shortage of placement resources for teens. Many 
children spend long periods in “temporary” shelters or bounce from one hotline 
home to another before a more permanent placement can be located. Given this 
reality, the best strategy may be to advocate that the child remain at home with 
his or her family with available services. Some states have successful respite 
services that allow the child and the family a needed break from one another, 
thereby reducing the level of family stress and conflict in the home. Although 
not widely used in Massachusetts, where consistent with the client’s goals, 
counsel should consider advocating for respite care. The Vera Institute has pub-
lished two reports on the use of respite in CHINS; they are available online at 
http://www.vera.org. For more information about respite and local programs, 
visit the Arch National Respite Network and Resource Center Web site at 
http://www.archrespite.org. 

When a child cannot remain at home, the CHINS attorney should proactively 
investigate alternative placement options. Counsel may be able to identify rela-
tives or friends to care for the child as either an approved DSS foster placement 
or pursuant to a court order granting custody or temporary guardianship to the 
relative or friend. If a client requires a group home or residential setting, counsel 
should assess the appropriateness of the recommended placement. Ideally, pro-
grams should be selected that are in close proximity to the child’s community so 
that family and neighborhood ties can be more easily maintained and appropriate 
services can remain in place after a return home. 

Occasionally, a CHINS client may be suspected of setting fires or sexually abus-
ing another child. In this circumstance, DSS is required to conduct a risk evalua-
tion before placing the child. See G.L. c. 119, § 33B. These evaluations pose 
numerous concerns, including the possibility of criminal charges, and counsel 
should carefully assess whether or not it is in the child’s interests to participate 
in the evaluation. For a further discussion of this issue, see Chapter 23, Special 
Considerations in Representing Children. (If the child is in DCF custody and the 
police want to question the child, counsel should contact CPCS to request a de-
linquency or criminal attorney be appointed to represent the child in that limited 
police investigation.) 

For children in need of substance abuse treatment, a little known statute pro-
vides a procedure for DSS or the Juvenile Court to refer a child to the Depart-
ment of Public Health for services. See G.L. c. 111E, § 13A. In most cases, DSS 
or a probation officer will refer the child directly to a substance abuse treat-
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ment program. Unfortunately, there is a severe shortage of beds for inpatient 
substance abuse treatment for minors. 

Youth needing outpatient mental health services may be referred to community-
based or school-based services. Under the CBHI, children who are eligible for 
MassHealth and who are suspected of having a serious emotional disturbance 
may be referred to a Community Service Agency (CSA). The CSAs provide a 
wide range of supportive services to eligible children and their families, includ-
ing in-home therapy, behavioral supports, therapeutic mentoring, mobile crisis 
intervention, and family support and training, On occasion a child will require 
inpatient treatment. The parent, DCF, or a child sixteen or older may consent to 
hospitalization. See G.L. c. 123, § 10. The child can be the subject of an involun-
tary commitment proceeding. See G.L. c. 123, §§ 7, 8. See Chapter 21, Medical 
and Mental Health Treatment for Children in DSS Custody.  

Children alleged to be sexually exploited are entitled to receive a wide range of 
services from DCF. (See discussion below.) 

§ 18.11.6 Confidentiality and Privilege 

Counsel must be careful to protect the child client’s privacy rights at all times. 
State law protects the confidentiality of the child’s communications with various 
treatment providers, including social workers, psychologists, and other mental 
health professionals. Federal law protects the confidentiality of the client’s health 
and substance abuse treatment records. Educational and DCF records are protected 
under both state and federal law. See Chapter 9, Privilege and Confidentiality, 
for a detailed discussion of these issues.  

§ 18.11.7 CHINS and Related Delinquency Proceedings 

In many cases, a child involved in a CHINS proceeding will also be charged 
with a delinquency offense. The delinquency charge may be related to the 
CHINS case or it may be a completely separate matter. Most delinquency of-
fenses are committed in the afternoon or early evening. Children who do not 
attend school regularly are more likely to be arrested for delinquent or criminal 
behavior. A child who fights with his or her parent at home may be charged with 
assault and battery on the parent. In a school offender case, the school might file 
a CHINS petition as well as pursue a delinquency complaint against a child for 
the same, and often minor misbehavior, e.g., pushing another student, disrupting 
an assembly, or theft. 
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When a child has open CHINS and delinquency cases the court may impose 
greater restrictions on the child than if the cases were considered separately. For 
example, the court in the delinquency case may include as a condition of proba-
tion that the child comply with DCF requirements. A child subject to a truancy 
petition may be required to attend school daily as a condition of a continuance 
without a finding in the delinquency matter. If the child continues to have school 
attendance problems, his or her probation can be revoked, in effect criminalizing 
the CHINS conduct. Similarly, the court in the CHINS case may require the 
child to comply with conditions that are already part of his or her probation in 
the delinquency case, such as obeying a curfew or not associating with certain 
people. With greater restrictions and more opportunities for the court to inter-
vene, the child is at greater risk of commitment to DCF and/or DYS. Counsel in 
both the delinquency and CHINS cases should advocate for conditions that are 
reasonable and directly related to the particular case. If the child is represented 
by more than one attorney, it is incumbent that those attorneys communicate 
with each other to maximize the child’s ability to comply with the court’s orders 
and to avoid punitive sanctions. 

If commitment to DYS is a possibility in the delinquency case, it may be in the 
child’s interest to propose DCF custody as an alternative to DYS. Again, if the 
CHINS attorney is not representing the child in the delinquency case, it is impera-
tive that both counsel work together to advance the client’s interests. Sometimes the 
court will agree to hold the child on bail at a DYS facility until DCF locates a suit-
able placement. In that case, counsel should verify that the terms of the bail mittimus 
allow for the child’s release from DYS detention to the custody of a DCF social 
worker or parent for purposes of participating in interviews and, ultimately, being 
placed by DCF. Occasionally DYS will have a better placement option for a child 
than DCF. The judge may commit the child to DYS and inform the delinquency 
attorney that the court will look favorably at a motion to revise and revoke the 
commitment upon the child’s successful completion of the DYS program. 

Unfortunately, on too many occasions, children get stuck in DYS detention while 
DYS and DCF both wait for the other agency to take the lead in locating a place-
ment for the child. If DCF believes the child is headed for a DYS commitment, the 
social worker may be less motivated to locate a suitable placement for the child. 
Counsel should work vigorously to resolve this impasse between the agencies 
when it occurs and, if appropriate, bring the matter to the attention of the court. 

Practice Note 
In 2009, DCF and DYS signed a memorandum of understanding 
(MOU) regarding the pretrial detention of youth in DCF custody. The 
goal of the MOU is to reduce the risk that youth in the care or cus-
tody of DCF will be placed in DYS secure detention, unless they 
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meet the criterion of the bail statutes. Among other things, it pro-
vides that “DCF staff will not request that a youth be placed in se-
cure detention at DYS while DCF is developing a treatment plan or 
while the youth is waiting for another DCF placement to become 
available.” The MOU also states that DCF and DYS shall hold a joint 
case conference on any DCF youth held in DYS secure detention for 
more than fifteen days. See Exhibit 18K for a copy of the MOU. 

If a child in DCF custody is subsequently committed to DYS, the DYS com-
mitment supersedes the DCF custody order. See DSS Policy No. 88-002, “DSS 
Children Committed to DYS.” However, DCF does not have discretion to close 
the child’s CHINS or care and protection case unless and until the court dis-
misses the DCF custody order. DSS Policy No. 88-002. Depending upon the 
circumstances, CHINS counsel might oppose or support DCF’s request to dis-
miss the custody order and close the CHINS case. 

§ 18.11.8 CHINS and Care and Protection Proceedings 

Sometimes the filing of a care and protection petition is advantageous to the 
CHINS child. For example, a child first alleged to be a runaway might actually 
be a child who has been thrown out or locked out of the home. Similarly, a child 
may be truant from school due to serious problems at home such as domestic 
violence, or parental substance abuse or mental illness. A care and protection 
petition places the court’s focus on the parent’s conduct and abilities rather than 
the child’s alleged misbehavior. However, counsel will need to advise the client 
about the possible impact on the client’s siblings if a care and protection is filed. 

With the client’s consent, counsel can encourage another party, perhaps proba-
tion or a guardian ad litem or even DCF, to file the care and protection petition. 
During the course of a CHINS hearing, counsel, with the client’s assent, may try 
to present evidence that will result in the judge’s directing probation to file a 
51A report or, possibly, a care and protection petition. If someone other than 
DCF files the care and protection petition, the court will typically substitute 
DCF as the petitioner sua sponte or upon motion by any party. Anyone may file 
a report of abuse or neglect under G.L. c. 119, § 51A. The Department of Chil-
dren and Families will then conduct an investigation and determine whether the 
filing of a care and protection petition is warranted. See G.L. c. 119, § 51B; 110 
C.M.R. §§ 4.20–4.35. 

Infrequently, a CHINS petition is filed on behalf of a child who is already in 
DCF custody under a care and protection case. Typically, this occurs when the 
child is truant from school or runs away from a DCF placement. In most of these 
situations, counsel should move to dismiss the CHINS case. Where the ultimate 
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outcome in a CHINS case is DCF custody, and the child is already in DCF cus-
tody, the CHINS proceeding is usually unwarranted. 

§ 18.11.9 Use of Experts, Guardians Ad Litem, 
and the Court Clinic 

Often in a CHINS case, some type of evaluation is necessary to determine the 
underlying cause of the child’s behavior or to recommend appropriate treatment 
and services. An evaluation may be conducted by an expert hired by counsel, by 
a guardian ad litem evaluator appointed by the court, or by the court clinic. In 
some circumstances, an evaluation may also be performed by the school or 
through a DSS referral. 

An expert hired by the CHINS attorney works for counsel and can address spe-
cific questions posed by the attorney. The expert’s results and conclusions are 
protected by the attorney work product doctrine. See Adoption of Sherry, 435 
Mass. 331, 335–36 (2001). If the evaluation is not helpful to the client’s posi-
tion, counsel is under no obligation to share its contents with anyone else. Adop-
tion of Sherry, 435 Mass. 331, 335–36 (2001). See Chapter 10, Experts. 

When the court refers the child to the court clinic for an evaluation, the report is 
made available to the court and, usually, to the parties. The evaluator is required 
to warn the child that anything he or she says during the evaluation is not confi-
dential and can be shared with other parties and the court. This is commonly 
referred to as a Lamb warning. See Commonwealth v. Lamb, 365 Mass. 265, 270 
(1974). If no warning is given to the child, the child may assert his or her privi-
lege to prevent disclosure of the evaluation to the court and other parties. Com-
monwealth v. Lamb, 365 Mass. 265, 270 (1974). If a child is ordered to partici-
pate in an evaluation but does not wish to, the child must nonetheless appear at 
the scheduled evaluation where he or she can assert his or her privilege and refuse 
to participate. See In re Sheridan, 412 Mass. 599, 604–05 (1992). If the child 
simply fails to appear for the court-ordered evaluation, the child risks a contempt 
finding by the court. In re Sheridan, 412 Mass. 599, 604–05 (1992). See Chapter 
9, Privilege and Confidentiality. 

Once a court clinic evaluation is complete, the court determines who may have 
access to the report. Counsel should ensure that a copy of the report is not kept 
in the probation file, as the probation department generally takes the position 
that anything in its files may be shared with other agencies, such as DYS or the 
Sex Offender Registry Board, when required by law. 

Alternatively, the court may appoint a guardian ad litem as an evaluator. This 
typically occurs when the court clinic is backlogged or when expertise in a specific 
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area is required. In situations where a proposed placement or custodian must be 
investigated, the court will most likely appoint a guardian ad litem investigator 
unless a probation officer is available to conduct the investigation. In some 
courts, volunteer CASAs (court appointed special advocates) are also appointed 
to conduct placement investigations in CHINS matters. See Chapter 5, Court 
Investigators and Guardians Ad Litem. 

§ 18.11.10 School-Based Advocacy 

Schools play an integral role in many CHINS cases; therefore, effective advo-
cacy of clients in CHINS proceedings often requires familiarity with education 
law. Chapter 24, Education Issues in State Intervention Cases, discusses the cli-
ent’s rights under special education, school discipline, and other education laws.  

School-based advocacy takes place primarily outside of the courtroom because 
juvenile courts do not have the authority to order schools to provide services pur-
suant to the CHINS statute. See Oscar F. v. City. of Worcester, 412 Mass. 38, 40–42 
(1992); School Comm. of Worcester v. Worcester Div. of the Juvenile Court Dep’t, 
410 Mass. 831, 836–38 (1991). However, particularly in school-based petitions, 
the Juvenile Court may attempt to persuade school officials to provide the child 
with needed services. 

When there is a school-based CHINS, counsel should determine what the school 
has done up to that point to ameliorate the situation. Counsel should work to 
make sure that the schools are not turning to the courts to enforce school disci-
pline or to avoid providing needed services. This is often true of truancy cases, 
where schools have done nothing to address the issue before filing the petition. 
If the child has a history of suspensions, counsel should determine whether the 
child has an IEP or is eligible for special education services; if so, the child is 
entitled to the protections of the special education law before he or she can be 
suspended for more than ten days. See Chapter 24, Part II, Special Education 
and Student Discipline. 

Many children who regularly skip school have unidentified learning difficulties 
and should be receiving special education services. Child’s counsel (with the 
child’s consent), a probation officer, a parent, or a DSS social worker may refer the 
child for an evaluation by the school to determine the child’s eligibility for special 
education services. See 603 C.M.R. § 28.04(1). Alternatively, a child may already 
be receiving special education services, but the child’s current educational plan 
is not appropriate to meet the child’s educational needs. 

In most CHINS cases, the parent retains the right to make special education de-
cisions on behalf of the child, including consenting to the evaluation and signing 
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the child’s individualized education plan (IEP). See Guidance on Appointment 
of Educational Surrogate Parents (Oct. 28, 2002), included at Exhibit 24B in 
Chapter 24, Part II, Special Education and Student Discipline. Occasionally, a fos-
ter parent or an educational surrogate will be appointed to make educational deci-
sions on the child’s behalf. Guidance on Appointment of Educational Surrogates 
(Oct. 28, 2002). In either case, the CHINS attorney should work closely with the 
parent or educational surrogate to encourage or help the parent or educational sur-
rogate to make educational decisions consistent with the child’s desired outcome. 

For some students, truancy problems can be resolved by the provision of needed 
services. For example, a teen parent may be in need of child care so that she can 
attend school. A depressed child may need counseling and perhaps medication. A 
child who is chronically late for school may need assistance in getting to school on 
time. If the child is repeatedly tardy for a good reason (e.g., taking care of a 
younger sibling), the CHINS attorney should advocate that the school make an 
exception to its tardy policy for the client. 

Other reasons for truancy may include homelessness, family conflict, harassment 
or bullying, chronic fatigue, substance abuse, medical problems, or financial prob-
lems. In some cases, rigid school policies can push students out of school, includ-
ing policies that require students to be suspended for excessive absences, policies 
that forbid students to make up missed work, and policies that require teachers 
to fail students or lower grades automatically after a specified number of unex-
cused or even excused absences from class even if all classroom and homework 
assignments were completed by the student. An effective CHINS attorney is 
adept at determining the underlying problem and suggesting creative solutions. 

In a school offender case, the child may be subject to school disciplinary pro-
ceedings. The presence of an attorney to advocate for the child at a suspension or 
expulsion hearing can have a substantial impact on the outcome. 

§ 18.12 REPRESENTING PARENTS IN CHINS CASES 

In some CHINS cases, the parent will be the petitioner; in other cases it will be 
the school. (On occasion, the police will file a CHINS runaway.) However, the 
parent’s position in the case is not necessarily determined by whether the parent 
is the petitioner. A parent may start the CHINS process in the hopes of obtaining 
needed services for the child and the family and keeping the child at home. Al-
ternatively, a parent may file a CHINS petition because he or she wants the court 
or DCF to “take care of the problem.” In a school-based CHINS case, the parent 
may or may not want the child at home. A parent’s position may change during 
the course of the proceeding. A parent initially seeking placement of the child 
with DCF may become disillusioned by the system and want the child home. 
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Counsel’s first responsibility is to determine the parent’s goals in the proceeding. 
This cannot happen unless the parent is fully informed about the CHINS process 
and the consequences of DCF custody. Early on in the case, the parents typically 
meet with a probation officer who explains the CHINS process to them. Child’s 
counsel also may have talked with the parent about the process. However, these 
explanations may not be complete or completely accurate. Counsel for parents 
must fully inform their clients about the nature of the CHINS proceedings and 
possible outcomes; even if the parent indicates he or she already has this infor-
mation or has “been through this before.” Counsel should inform parents that 
once the court has adjudicated the child in need of services, the court does not 
have to dismiss the case upon the parent’s request, even if the parent is the peti-
tioner. In re Gail, 417 Mass. 321, 327 (1994). In addition, counsel should ex-
plain to the parent that even if the child is doing well in placement (e.g., attend-
ing school regularly, obeying the caregiver’s rules), this does not mean that the 
court will find the child is no longer in need of services and will allow the child to 
return home. In re Angela, 445 Mass. 55, 59–61 (2005). Frequently, a parent will 
lose custody of the child for far longer than he or she wants or feels is necessary. 

In addition, parents must be fully informed about the many rights they lose once 
their child is placed in DCF custody, including the right to make decisions about 
where the child will live, routine medical care, family visits, and even telephone 
contact. G.L. c. 119, § 21. Although parents may challenge the Department’s 
decisions by filing abuse of discretion motions, they must understand that the 
standard for the judge to overturn DCF decisions is fairly high. Further, while 
parents may retain the right to make decisions about special education and ex-
traordinary medical treatment, DCF may not routinely provide parents with the 
information they need to make informed decisions. Finally, parents must under-
stand that once DCF has custody of their child, the social worker assigned to the 
case may also be looking at the quality of care the parent is providing other chil-
dren in the home. If there are issues of domestic violence, substance abuse, or 
mental illness in the home, DCF could file a care and protection petition and 
seek custody of the parent’s other children. 

On occasion, counsel for parents will find himself or herself in the unusual posi-
tion of advocating for the child to enter or remain in the care of the Department 
(or a third party). (It may be rare in that the parent client may not want to pay a 
counsel fee, if the parent supports the position of the Department or probation.) 
Counsel should educate the parents about possible alternatives to DCF custody. 
If the child cannot stay at home, the court can give custody to a third party or a 
potential caretaker can file a guardianship petition. If the child needs a therapeutic 
placement (e.g., specialized foster care, group home, or residential treatment), it 
may be appropriate to negotiate with the Department about filing a petition in 
the Probate and Family Court under G.L. c. 119, § 23(a)(1). Particularly in cases 
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where there is a question about the child’s competency to stand trial, this may be 
a way for the parent to work with the Department to get the child necessary 
treatment. 

In cases where a child can stay home if services are provided, counsel can speak 
with the Department about accepting a parent’s application for voluntary ser-
vices. Parent’s counsel may be freer to advocate for services than child’s coun-
sel, who must take direction from the child-client. Similarly, in a school-based 
CHINS case, parent’s counsel can advocate in court and at school for appropri-
ate educational services for the child, even where the child may be reluctant to 
participate in special education services. Again, parent’s counsel may be freer 
than the child’s attorney to request permission from CPCS to pursue an appeal to 
the Bureau of Special Education Appeal on behalf of the client.  

It may be necessary to negotiate with child’s counsel to better the chances of the 
child’s compliance and success, and perhaps, avoiding further court proceedings. 
The child may come to a different and, perhaps, more reasonable position when 
he or she sees his or her attorney negotiating with the parent’s attorney. The 
child may come to see it is not just the child’s attorney trying to browbeat the 
parent, social worker, or probation; another attorney will have the opportunity to 
address the court. 

§ 18.13 SEXUALLY EXPLOITED CHILDREN 

In November 2011, the governor signed into law An Act Relative to the 
Commercial Exploitation of People. 2011 Mass. Acts c. 178. The law creates a 
new category of CHINS cases for “sexually exploited children.” G.L. c. 119, 
§§ 21, 39K, 39L. The goal is to treat minors who are alleged to have engaged in 
unlawful commercial sexual activity as victims, instead of criminals. It 
establishes a preference for providing services to these youth through a CHINS 
or care and protection case, instead of subjecting them to delinquency or 
criminal proceedings. G.L. c. 119, § 39L. The law raises many questions and 
concerns. Much will depend upon the actions and decisions of law enforcement, 
the district attorney’s offices, probation department, judges, and DCF. One thing 
is certain: the CAFL attorney assigned to represent the youth in the CHINS (or 
care and protection) proceeding must work in close collaboration with the 
attorney assigned to represent the client in the delinquency or district court 
proceeding. If criminal counsel has not yet been assigned, the CAFL attorney 
should seek out assistance from a criminal attorney or contact CPCS for advice. 

A sexually exploited child is a person under the age of eighteen who fits one of 
the following categories: 
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• is a victim of the crime of sexual servitude under G.L. c. 265, § 50 
(this includes commercial sexual activity, an unlawful live or pub-
lic sexual act, or unlawful pornography); 

• is the victim of the crime of sex trafficking under 22 U.S.C. § 7105; 

• engages in a sexual act for a fee in violation of G.L. c. 272, § 53A; 
or 

• engages in common night walking or streetwalking in violation of 
G.L. c. 272, § 53. 

“A parent or a police officer” may file an application for a CHINS petition. 
G.L. c. 119, § 39L(a). Unlike a runaway or stubborn child petition, this section 
does not permit a legal guardian to file a petition. Also, unlike a runaway or 
stubborn child petition, it does not specify that the parent filing must have custody.  

When a youth is charged with a crime under G.L. c. 272, § 53 or 53A , “there 
shall be a presumption that a care and protection petition on behalf of such child, 
or a child in need of services petition under section 39E, shall be filed.” 
G.L. c. 119, § 39L(a). It is not clear what import this presumption will have in 
practice, as only a parent or police officer may file the CHINS petition (though 
any person may file a care and protection petition).  

More importantly, the law creates a process for the delinquency or criminal case 
to be effectively stayed if the youth agrees to participate in services through a 
CHINS or care and protection proceeding. G.L. c. 119, § 39L(c). (Since the age 
limit for this new CHINS proceeding is eighteen, there may be some seventeen 
year olds who are charged with a criminal offense in District Court.) If it is prior 
to arraignment, the judge can indefinitely stay the arraignment and put the case 
on file. G.L. c. 119, § 39L(c). If it is postarraignment, and if the district attorney 
agrees, the court can place the youth on pretrial probation. G.L. c. 119, § 39L(c). 
However, the criminal proceeding can only be stayed indefinitely if the court has 
made a “finding” that the youth is a child in need of services or a child in need 
of care and protection. G.L. c. 119, § 39L(c). The court must prepare written 
findings of fact to support its decision. G.L. c. 119, § 39L(b). The court may 
allow a reasonable delay in the proceedings, including any arraignment, to con-
sider the petition and may appoint a guardian ad litem. G.L. c. 119, § 39L(b). If 
the youth does not “substantially comply” with services, the delinquency or crimi-
nal case will be reinstated and put back on a trial track. G.L. c. 119, § 39L(c).  

This process may be beneficial in cases where the youth is already adjudicated 
as a child in need of services or a child in need of care and protection before 
criminal charges are filed. If the youth is willing to participate in recommended 
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services, a delinquency adjudication or criminal conviction may be avoided 
(along with possible incarceration or commitment to the Department of Youth 
Services).  

However, if there is no CHINS or care and protection adjudication at the time 
criminal charges are filed, the youth will need to weigh the benefits and risks of 
the criminal or delinquency case going forward, as well as the benefits and risks 
of a CHINS or care and protection case. It is likely that a delinquency or District 
Court attorney will be assigned first, and he or she will need to advise his or her 
client of the benefits and risks of the youth becoming the subject of a CHINS or 
care and protection proceeding, as well as the risks of having the criminal matter 
proceed. The delinquency attorney may wish to consult with a CAFL lawyer 
before advising his or her client. The delinquency attorney also will need to talk 
to the parent about the ramifications of a CHINS or care and protection proceed-
ing, including the possibility that the youth (and siblings if it is a care and pro-
tection case) could be placed in DCF custody. This may be challenging in some 
cases as the delinquency attorney must advocate for his or her client without 
providing legal advice to the parent.  

Even if a parent chooses not to file an application for a CHINS petition, the po-
lice may still file a CHINS, or the police, DCF, probation, or perhaps even the 
district attorney’s office, may file a care and protection petition. Indeed, the new 
law requires a mandated reporter to file a Section 51A report if they have rea-
sonable cause to believe a child is “suffering physical or emotional injury as a 
result of . . .(iv) being a sexually exploited child; or (v) a human trafficking vic-
tim [.]” Further, DCF must immediately notify the local police and the district 
attorney’s office of the report. G.L. c. 119, § 51B(a), (k)(3). A multidisciplinary 
service team convened under G.L. c. 119, § 51D, may recommend that DCF 
provide particular services, including placement.  

For youth willing to participate in services, the law provides that DCF, in col-
laboration with the Department of Mental Health and other appropriate state 
agencies, shall provide “appropriate services to a child reasonably believed to be 
a sexually exploited child in order to safeguard the child's welfare.” G.L. c. 119, 
§ 39K(a). The Department must provide these services to all sexually exploited 
children regardless of whether they are accessed voluntarily, through a CHINS 
proceeding, or through a referral, which may be made by any person. G.L. c. 119, 
§ 39K(b).  

The statute defines “appropriate services” as: 

[T]he assessment, planning and care provided by a 
state agency or nongovernmental organization or en-
tity, through congregate care facilities, . . . emergency 
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residential assessment services, family-based foster 
care or the community, including food, clothing, 
medical care, counseling and appropriate crisis inter-
vention services, provided . . . that such agency, or-
ganization or entity has expertise in providing ser-
vices to sexually exploited children . . . . 

G.L. c. 119, § 21. Services must be tailored to meet the separate and distinct 
needs of sexually exploited children according to their gender. G.L. c. 119, 
§ 39K(c).  

Every “sexually exploited child” must be assigned an “advocate.” An advocate 
is a person who works for DCF or another public or private agency that has been 
trained to work with sexually exploited children. G.L. c.  119, § 21. The advo-
cate must accompany the child to all court appearances and may serve as a liai-
son between service providers and the court. G.L. c. 119, § 39K(a). 

There are two final noteworthy changes. First, the law creates a new privilege 
for confidential communications between a human trafficking victim and the 
victim’s caseworker. G.L. c. 233, § 20M. Second, a human trafficking victim 
may bring a civil suit for damages. G.L. c. 260, § 4D. 

§ 18.14 CONCLUSION 

Representing CHINS clients can be both a frustrating and rewarding experience. 
The often informal nature of the proceedings and the lack of services available 
for adolescents, as well as the fact that many teens are, at best, difficult to work 
with, all combine to make CHINS cases particularly challenging for the assigned 
attorney. Nonetheless, since CHINS counsel is often the only practicing lawyer 
in the courtroom, counsel can often be highly effective in advancing the client’s 
position and achieving the desired outcome. Moreover, counsel can be available 
to assist the child outside the courtroom by advocating for needed services, ne-
gotiating with other parties, and counseling the CHINS client about available 
options and resources. 
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EXHIBIT 18B—Flow Chart of CHINS Proceeding 
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EXHIBIT 18C—Standards and Forms for Probation 
Officers in CHINS Cases 

STANDARDS FOR CHILDREN IN NEED 
OF SERVICES (CHINS) FOR PROBATION 

OFFICERS OF THE DISTRICT COURT DEPARTMENT  
AND THE JUVENILE COURT DEPARTMENT 

Statement of Purpose 
Statement of Roles 
1:00 Screening/Intake 
2:00  Preliminary Inquiry 
3:00  Terms of Agreement/Conditions of Order 
4:00  Case Assignment 
5:00  Case Planning 
6:00  Supervision Plan Implementation 
7:00 Case Review/Court Action 
8:00  Extension/Termination 

STATEMENT OF PURPOSE 

The purpose of these standards is to promote law abiding, productive behavior, 
by coordinating appropriate services and providing supervision to children in-
volved in Children In Need Of Services proceedings. 

STATEMENT OF ROLES 

The CHIEF PROBATION OFFICER* is responsible for implementing, monitor-
ing and maintaining the standards, forms, and procedures governing the CHINS 
Standards established by the Commissioner of Probation. 

The ASSISTANT CHIEF PROBATION OFFICER** under the direction of the 
Chief Probation Officer, is responsible for training and supervising the probation 
officers in the implementation of the CHINS Standards. 

The PROBATION OFFICER is responsible for carrying out the CHINS Stan-
dards. 

                                                           
* The responsibilities set forth in these standards as applicable to the Chief Pro-
bation Officer shall, in the instance of a one person office, be applicable to the 
Probation Officer-in-Charge. 
**The First Assistant Chief Probation Officer is responsible for performing those 
functions with respect to the standards which are delegated to him/her by the 
Chief Probation Officer. 
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1:00 SCREENING/INTAKE 

1:01 The Chief Probation Officer shall be responsible for establishing written 
procedures to ensure that each person seeking CHINS assistance or information 
from the probation office, or who is referred to the probation office for CHINS 
screening or services, receives immediate attention and is provided with appro-
priate assistance. 

1:02 The Chief Probation Officer shall be responsible for establishing written 
procedures to ensure that a probation officer completes Part I Sections A–E of 
the CHINS Preliminary Inquiry Report (CHINS-R-1) for each individual re-
ferred to the probation office for assistance. 

1:03 The probation officer, prior to collecting the initial intake information, shall 
provide the individual(s) seeking assistance with an explanation of the CHINS 
process, including the options which are available (M.G.L. c. 119 § 39E–39J). 

1:04 The probation officer, after completing the screening process, shall refer the 
applicant to the clerk/magistrate for assistance, if he/she believes that the best 
interest of the child would be served by a more formal process. 

Commentary: The intent of Standard 1:01, is to establish a procedure by which 
the probation officer can, at the earliest possible moment, evaluate the need for 
service and respond appropriately. 

The intent of Standard 1:02, is to ensure that basic background information is 
collected on each individual referred to the probation office for services. This 
includes individuals who request assistance directly from a probation officer, as 
well as those referred directly from the clerk/magistrate prior to the issuance of 
an application. 

The intent of Standard 1:03, is to provide the individual(s) seeking assistance 
with guidance and direction concerning the CHINS process, keeping in mind 
that the goal should be to determine what is in the best interests of the child. 

2:00 PRELIMINARY INQUIRY 

2:01 Prior to a hearing concerning the issuance of a petition, or subsequent to a 
petition being issued when a child is before the court on an arrest, the probation 
officer shall complete the CHINS Preliminary Inquiry Report, including a writ-
ten recommendation as to whether the interests of the child can be best served 
by informal assistance without issuance of a petition, informal assistance with-
out a trial on the merits, or by issuing a petition and proceeding with a trial on 
the merits. 
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2:02 The probation officer completing the preliminary inquiry shall review all 
pertinent identifying and investigative information prior to making a recommen-
dation to the court. 

2:03 The probation officer completing the report shall make every attempt to 
verify the information obtained during the preliminary inquiry, in order to pro-
vide the court with accurate information regarding the CHINS action. 

2:04 Prior to making a recommendation to the court, the probation officer, in 
those instances where informal assistance is being recommended, shall discuss 
the recommendation with the parties in an effort to reach a consensus regarding 
the specific terms of the agreement. If the effort is successful, the terms of the 
agreement shall be presented to the court for its consideration. 

Commentary: With respect to Standard 2:01, it is the practice in some courts to 
refer the applicant to the probation office for screening after the clerk/magistrate 
has verbally granted the application, but prior to signing the application, when 
the applicant has not been previously screened by a probation officer. In those 
instances the probation officer should complete sections Part I, A–E of the 
CHINS Preliminary Inquiry Report prior to completing the remaining sections 
of the report. 

With respect to Standard 2:03, the information obtained during the preliminary 
inquiry may be verified through home/school visits, medical/psychological re-
ports, telephone calls to appropriate agencies/individuals and other collateral con-
tacts. The probation officer should mark the appropriate response (yes—no) under 
“Information Verified” on the Preliminary Inquiry Report, indicating whether the 
information in each particular section was verified through reliable sources. 

With respect to Standard 2:04, the probation officer should be aware that any 
agreement is voluntary, and therefore it is in the best interest of everyone in-
volved to attempt to reach a consensus which will allow for an amicable solution 
to the problem. 

Any agreement between the parties should be reduced to writing, and if approved 
by the court, all parties should receive a copy of the agreement. 

3:00 TERMS OF AGREEMENT/CONDITIONS OF ORDER 

3:01 The Chief Probation Officer shall be responsible for establishing written 
procedures designed to ensure that each child referred by the court for probation 
officer assistance receives, forthwith, a written copy of the terms of the agree-
ment/conditions of the order signed by the child, the parents)/guardian(s), and 
the probation officer, a copy of which shall be retained in the case folder. 
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3:02 The probation officer shall, at the time of the signing of the terms of the 
agreement/conditions of the order,. ensure that the child and his parent(s)/guar-
dian(s) understand the obligations and requirements for each party to the agree-
ment/order. 

3:03 The probation officer shall inform the parties to any agreement/order that 
he/she will monitor compliance with the terms of the agreement/conditions of the 
order. The probation officer shall explain the likely action and possible conse-
quences of non-comp1iance with any of the terms or conditions. 

Commentary: With regard to Standard 3:01, in those instance (provided for in 
M.G.L. c. 119. § 39E) where the court finds that the interests of the child would 
be best served by informal assistance without a trial on the merits, the probation 
officer should utilize the CHINS AGREEMENT. This includes those situations 
where a petition issued because of an arrest, and the court referred the child to 
the probation officer for assistance without a trial on the merits. 

The CHINS AGREEMENT contains a voluntary set of terms agreed to by the 
parties with the assistance of the probation officer, though the parties are required 
to participate in good faith with probation officer referrals and conferences. 

The CHINS ORDER should be utilized in those instances where the court has 
adjudicated the child to be in need of services after a trial on the merits 
(M.G.L. c. 119 § 39G). It is a set of conditions which reflect and specify the 
court’s orders. 

In addition, anytime the court alters the terms of the agreement/conditions of the 
order, the probation officer shall be responsible for ensuring that a new written 
agreement/order is executed by the parties. 

With respect to Standard 3:03, the probation officer has the authority and re-
sponsibility to refer the child to any appropriate public or private organization for 
assistance and conduct conferences with the child and the family/guardian for 
the Purpose of avoiding judicial trial on the merits. If the child or the par-
ents/guardian fail to participate in good faith and fail to comply with the terms 
of agreement/conditions of order, the probation officer shall take appropriate 
action (see Section 7:00, Case Review/Court Action). 

4:00 CASE ASSIGNMENT 

4:01 The Chief Probation Officer shall be responsible for establishing written 
procedures to ensure, when a child is referred by the court for probation officer 
assistance, or otherwise, when the court places a child under probation officer 
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supervision, that the case is assigned to a probation officer no later than the next 
working day following action by the court. 

Commentary: Standard 4:01 requires each Chief Probation Officer to establish 
a timely and efficient procedure for assigning children to probation officers for 
services. The intent of the standard is to establish a system which will ensure 
that the child begins receiving services immediately upon being referred to pro-
bation by the court. The current practice in some courts is to assign a probation 
officer at date of application. If this is not the case, a system must be established 
by the CPO, which will ensure that a probation officer is assigned at the time of 
the agreement/order by the court. It is imperative that a probation officer be as-
signed to establish a supervision plan, to make appropriate referrals to public or 
private organizations or individuals, and to ensure that the terms of agree-
ment/conditions of order are enforced. 

5:00 CASE PLANNING 

5:01 For each child referred by the court for assistance, or when the court 
p1aces a child under probation officer supervision, the probation officer shall 
commence appropriate contact with the child forthwith. 

5:02 The probation officer shall review and assess all available investigative and 
evaluative material, and shall develop a written supervision plan which shall be 
recorded on the chronological supervision sheet, in the following instances: 
where the court has referred a child to the probation officer for assistance; or 
where the court intends the probation officer to monitor and/or implement the 
conditions and limitations prescribed by the court. 

5:03 The written supervision plan shall address any informal agreement(s) made 
between the child and the other parties, on the basis of which the court has 
agreed to continue the case. In addition, the plan shall include any orders of the 
court, and shall include the steps to be taken by the child, the parents/guardian, 
other persons or agencies and the probation officer to resolve the issues which 
resulted in the CHINS action. 

5:04 The written supervision plan shall be completed by the probation officer 
within 15 calendar days from the date of the agreement/order and shall be re-
viewed and approved by the (A)CPO within 30 calendar days from the date of 
the agreement/order. 

5:05 The (A)CPO approval of the written supervision plan shall be evidenced by 
the (A)CPO’s initials and date of approval adjacent to the supervision plan and 
recorded on the chronological supervision sheet. 
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5:06 If the (A)CPO is not in agreement with the initial supervision plan, the 
(A)CPO shall confer with the probation officer to resolve any differences. When 
necessary, the probation officer shall immediately revise the supervision plan 
and record the revised plan on the chronological supervision sheet. 

Commentary: With respect to Standard 5:02, it is expected that the probation 
officer will review the CHINS PRELIMINARY INQUIRY REPORT as well as 
any relevant reports from schools/social service, or other appropriate agencies 
prior to developing a plan of action for the child. 

With respect to Standard 5:03, it is intended that the probation officer will develop 
a supervision plan that is consistent with any voluntary agreements that are made 
between the child, his parents, or other parties to the CHINS action, on the basis of 
which the court has agreed to continue the case, and with any orders or sugges-
tions made by the court which are intended to provide a solution to the problem. 

With respect to Standard 5:05 the (A)CPO when reviewing the initial supervi-
sion plan, should also review all entries made on the chronological supervision 
sheet subsequent to the recording of the plan to determine if they are consistent 
with the objectives of the plan. 

6:00 SUPERVISION PLAN IMPLEMENTATION 

6:01 The probation officer shall implement and monitor the supervision plan, 
including any informal agreements or orders of the court. 

6:02 The date, type of contact and a summary of each activity which relates to 
the CHINS case shall be recorded on the chronological supervision sheet. 

6:03 The probation officer shall have contact with the child, the child’s par-
ents/guardian or other appropriate individuals/agencies at least once every thirty 
(30) calendar days to ensure compliance with all terms of the agreement/orders 
of the court. 

6:04 When circumstances occur which substantially change the nature of the 
supervision, the probation officer, with the approval of the (A)CPO, shall revise 
the supervision plan in a manner consistent with the terms of agreement/condi-
tions of order and with any other conditions and limitations prescribed by the 
court. 

6:05 The probation officer and the (A)CPO shall meet to discuss a case at the 
request of either individual. A notation as to the outcome of that meeting shall be 
recorded on the chronological supervision sheet. 
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Commentary: With regard to Standard 6:01, in order to implement a supervi-
sion plan which will provide the child and his family with an opportunity to re-
solve their difficulties, the probation officer should act as a resource broker with 
appropriate individuals/agencies to ensure that psychiatric, psychological, edu-
cational, occupational, medical, dental and/or social services are provided. 

With respect to Standard 6:02, all entries made on the chronological supervision 
sheet should be brief, succinct and primarily focused on the implementation of 
the supervision plan, including all terms of agreement/conditions of order. The 
probation officer, during the supervision period, should review the case folder, 
as necessary, to ensure familiarity with the child’s current status, as well as to 
help ensure compliance with the terms of agreement/conditions of order, and the 
full implementation of the supervision plan. 

With respect to Standard 6:03, the probation officer contacts with the child, par-
ents/guardian or other appropriate individuals/agencies could include face to 
face, telephone or letter contacts, or written status reports. The intent is to ensure 
that the probation officer monitors the case and verifies the information received 
regarding the status of the child, in accordance with the supervision plan. 

Upon the court’s adjudicating a child to be a Child In Need of Services (CHINS) 
and committing the child to the Department of Social Services (DSS), the proba-
tion officer’s responsibility terminates as it relates to the supervision contact level. 
However, the probation officer may, at the court’s direction, continue to monitor 
compliance with the order, including any conditions and limitations prescribed 
by the court. 

With respect to Standard 6:04, whenever circumstances occur which might affect 
the supervision plan, the probation officer should re-assess the plan and, if neces-
sary, record a revised plan on the chronological supervision sheet. 

7:00 CASE REVIEW/COURT ACTION 

7:01 The (A)CPO, shall review each case at least every ninety (90) days from 
the date of the initial agreement/order, to determine if contact levels are being 
maintained, and to ensure compliance with agreements/orders. 

7:02 Whenever the (A)CPO reviews a case, he/she shall indicate his/her ap-
proval of the supervision, by placing his/her initials and the date next to the last 
entry on the chronological supervision sheet. 

7:03 Whenever the probation officer believes that a child or the child’s parents 
have failed to comply with the terms of agreement/conditions of the order, or 
when other persons or agencies have failed to comply with any other conditions 
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or limitations prescribed by the court, shall bring the case to the attention of the 
(A)CPO for review. If after such consideration, further action is determined to 
be appropriate, the probation officer shall inform the parties in writing of his/her 
intent to bring the matter before the court for review, as well as the basis for a 
such review. A copy of the notification shall be filed with the clerk/magistrate. 

Commentary: Standards 7:01, requires that the (A)CPO review each case every 
ninety days as long as the agreement/order remains in effect. In addition to ap-
proving the initial supervision plan within the first 30 days of the agree-
ment/order, the (A)CPO must review the case within 90 days of the initial 
agreement/order, and every 90 days subsequent to that date, for compliance with 
the agreement/order, as well as for compliance with the contact levels. 

Standard 7:03, provides a mechanism to respond appropriately to instances of 
non-compliance with terms of the agreement/conditions of the order, or with any 
other conditions or limitations prescribed by the court. The notice of 
VIOLATION OF CHINS AGREEMENT/ORDER should be utilized, and a copy 
should be retained in the case folder. 

8:00 EXTENSION/TERMINATION 

8:01 The probation officer, not less than two weeks prior to the expiration of the 
initial application for services, and prior to the expiration of any other time in-
tervals imposed by the court for services/care, shall meet with the (A)CPO to 
review the case and to determine what recommendations shall be made to the 
court regarding the child. 

8:02 After consultation with the (A)CPO, the probation officer shall enter 
his/her written recommendation on the chronological supervision sheet along 
with the rationale for this recommendation. . 

8:03 The probation officer, in those instances when the recommendation to the 
court is to extend the period of court involvement beyond the expiration date of 
the initial agreement/order, shall notify all parties, in writing, of his/her intent. 

8:04 The probation officer, in those instances when the agreement/order has 
been extended beyond the initial period by the court, shall complete a new terms 
of agreement/conditions of order form, develop a new supervision plan and re-
cord the plan on the chronological supervision sheet. 

8:05 Where court policy permits, the probation officer, with the approval of the 
(A)CPO, shall have the discretion to recommend to the court early termination 
of probation officer assistance/supervision. 
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Commentary: With respect to Standard 8:02, the probation officer should be 
prepared to provide the court with a detailed explanation as to the reason(s) for 
recommending a continuation of probation officer assistance. The M.G.L. c. 119 
§ 39E indicates that unless the parents and child voluntarily agree, in writing, to 
a continuation (for an additional period not to exceed six months), then the peti-
tion shall be dismissed, or if not already issued, a petition shall be issued and a 
date set for a trial on the merits. The court may rely heavily on the information 
provided by the probation officer when determining what course of action to 
take to ensure that the best interests of the child is considered. M.G.L. c. 119, 
§ 39G requires a finding by the court that the purposes of an order of disposition 
have not been met, and that an extension of such order of disposition would be 
reasonably likely to further those purposes. 

With respect to Standard 8:03, the parties to the application for the petition may 
include the school, the police, an attorney(s), DSS or other persons or agencies 
charged by the court with the care of the child, in addition to the parents. 

With respect to Standard 8:04, where the terms of agreement/conditions of order 
do not change, and where no changes in the supervision plan are necessary, the 
probation officer may record “no changes in the supervision plan” on the 
chronological supervision sheet. 

With respect to Standard 8:05, a probation officer should exercise his/her judg-
ment and recommend to the court early termination when intervention is no 
longer necessary and the child is no longer in need of services. In addition, the 
probation officer shall bring to the attention of the (A)CPO any cases where a 
child has attained the age of eighteen and is under probation officer assis-
tance/care as a stubborn child or runaway. Similarly, the probation officer shall 
give such notification on truancy and school offender cases when the child has 
attained the age of sixteen. 
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EXHIBIT 18D—Application for CHINS Petition 

CHINS APPLICATION      DOCKET NUMBER: 

COMMONWEALTH OF MASSACHUSETTS 

Juvenile Court Department Boston Division  
17 Somerset St. Boston, Massachusetts 02108 

SUBJECT CHILD      PETITIONER 

D.O.B. 

MOTHER        FATHER 

The petitioner alleges that the above CHILD IN NEED OF SERVICES, within 
the meaning of G.L. c. 119, § 21, in that: 

__ said child, below the age of seventeen, persistently runs away from the 
home of a parent/legal guardian; 

OR 

__ said child, below the age of seventeen, persistently refuses to obey the law-
ful and reasonable commands of a parent/legal guardian, thereby resulting 
in said parent/legal guardian’s inability to adequately care for and protect 
said child; 

OR 

__ said child, between the ages of six and sixteen, persistently and willfully 
fails to attend school; 

OR 

__ said child, between the ages of six and sixteen, persistently violates the lawful 
and reasonable regulations of the school. 

The petitioner hereby applies for a petition, pursuant to G.L. c. 119, § 39E. 

        ____________________________  
        Petitioner 

Filing Date:  
CHINS APPLICATION      DOCKET NUMBER: 
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COMMONWEALTH OF MASSACHUSETTS 

Juvenile Court Department  
Boston Division  
17 Somerset St.  

Boston, Massachusetts 02108  

SUBJECT CHILD      D.O.B. 

PETITIONER 

The petitioner alleges that the CHILD IS IN NEED OF SERVICES in that: 

__ said child, below the age of seventeen, persistently runs away from the 
home of a parent/legal guardian; 

OR 

__ said child, below the age of seventeen, persistently refuses to obey the law-
ful and reasonable commands of a parent/legal guardian, thereby resulting 
in said parent/legal guardian’s inability to adequately care for and protect 
said child; 

OR 

__ said child, between the ages of six and sixteen, persistently and willfully 
fails to attend school; 

OR 

__ said child, between the ages of six and sixteen, persistently violates the law-
ful and reasonable regulations of the school. 

Wherefore the petitioner requests that the Court hold a hearing on the merits of 
this petition to determine whether the child should be adjudicated a CHILD IN 
NEED OF SERVICES. 

G.L. c. 119, §§ 21, 39E–39J. 

         ______________________________  
         PETITIONER 

         ______________________________ 
         CLERK MAGISTRATE 

DATE: 

WITNESS: Paul D. Lewis FIRST JUSTICE 
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EXHIBIT 18E—Notice of Preliminary Hearing 
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EXHIBIT 18F—In re Child in Need of Services, 
Nos. SJ-2001-0075, 0076, 0077 (Mar. 12, 2001) 
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EXHIBIT 18G—Pretrial CHINS Agreement 
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EXHIBIT 18H–CHINS Summons to Appear 
at Hearing on the Merits 
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EXHIBIT 18I—CHINS Dispositional Order 
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Additional Exhibits on CD 

The following exhibits are included on the accompanying CD: 

EXHIBIT 18J—Juvenile Court Restraints Policy........................... 18J 

EXHIBIT 18K—Memorandum of Understanding  
Regarding Detention ......................................................................... 18K 

EXHIBIT 18L—Motion to Dismiss Petition  
(No Counsel at Preliminary Hearing) ...............................................18L 

EXHIBIT 18M—Motion to Vacate Temporary  
Custody Order ...................................................................................18M 

EXHIBIT 18N—Motion to Dismiss Truancy  
or School Offender Petition ...............................................................18N 

EXHIBIT 18O—Motion to Disallow Probation  
to Prosecute ........................................................................................ 18O 
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EXHIBIT 18J—Juvenile Court Restraints Policy 
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EXHIBIT 18K—Memorandum of Understanding 
Regarding Detention 
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EXHIBIT 18L—Motion to Dismiss Petition (No 
Counsel at Preliminary Hearing) 

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss  MIDDLESEX COUNTY JUVENILE COURT 
DOCKET NO. XXXXXX 

 

_____________________
 
In the matter of: Child in 
Need of Services 
 
____________________ 

)
)
)
)
) 

 
 
MOTION TO DISMISS CHINS PETITION 

Now comes John Roe, the child in the above entitled matter, and requests that 
this Honorable Court dismiss the above-referenced Child in Need of Services 
(“CHINS”) Petition. As grounds for this motion John states as follows:  

1. On May 10, 2006, John Roe’s legal guardian and grandmother, Mary Doe, 
pursuant to M.G.L. c. 119, § 39E, filed an application for a CHINS petition 
alleging that John failed to obey his grandmother’s lawful and reasonable 
commands. 

2. On August 7, 2006, a preliminary hearing was held and the Court issued a 
petition alleging that John is a child in need of services.  

3. The Court failed to appoint counsel to represent John Roe at the preliminary 
hearing. As a result, John was not represented by counsel at the preliminary 
hearing. 

4. Subsequent to the preliminary hearing, the Court found John Doe indigent, 
unable to retain counsel, and appointed counsel at that time. 

5. M.G.L. c. 119, § 39F expressly provides that “When a child alleged to be in 
need of services is brought before a juvenile court or a juvenile session of a 
district court pursuant to section thirty-nine E, said child shall be informed 
that he has a right to counsel at all hearings, and if said child is not able to 
retain counsel, the court shall appoint counsel for said child.” (emphasis 
supplied). 
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6. A child should be represented by counsel at a preliminary hearing in order 
to challenge the issuance of the petition. See Massachusetts Juvenile Court 
Bench Book, II-17 (MCLE, Inc. rev. ed. 2003). 

John Roe was denied his right to counsel and any meaningful right to challenge 
the issuance of the petition at the preliminary hearing, in direct violation of 
M.G.L. c. 119, § 39F.  

John Roe was prejudiced by this violation of his statutory rights in that the peti-
tion issued and he now faces trial in this matter. 

WHEREFORE, John Roe respectfully requests that this Court dismiss the 
CHINS petition. 

 

 

 

 

 

DATED: June 16, 2006 

Respectfully submitted, 

John Roe, 

By his attorney, 

__________ 
Attorney 
Address 
Telephone Number 
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EXHIBIT 18M—Motion to Vacate Temporary 
Custody Order 

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss  MIDDLESEX COUNTY JUVENILE COURT 
DOCKET NO. XXXXXX 

 

_____________________
 
In the matter of: Child in 
Need of Services 
 
____________________ 

)
)
)
)
) 

 
 
MOTION TO DISMISS CHINS PETITION 

Now comes John R., the child in the above entitled matter, and requests that this 
Court vacate the June 15, 2006 order granting temporary custody to the Depart-
ment of Social Services and return custody to his mother. 

As grounds for this motion the child states as follows:  

1. On June 15, 2006 a petition issued alleging that John is a child in need of 
services based on his alleged truancy. 

2. On that same date, this Court granted temporary custody of John to the De-
partment of Social Services (DSS). 

3. The CHINS statute authorizes the Court to grant custody to DSS only after 
a trial and adjudication pursuant to G.L. c. 119, § 39G. No trial has been 
held in this matter and no adjudication has yet to be made by the Court. 
Thus, this Court is without authority to grant temporary custody to DSS. 
See In re Child in Need of Services, Nos. SJ-2001-0075, 0076, 0077 (Mar. 
12, 2001) (a copy of the decision is attached). 

4. The Supreme Judicial Court has repeatedly limited the Court’s authority in 
CHINS cases to the plain language of the statute and has rejected any ac-
tions not expressly authorized by the statute. See, e.g., Oscar F. v. County of 
Worcester, 412 Mass. 38, 40–41 (1992) (no authority to order school to pro-
vide services); In re Vincent, 408 Mass. 527, 530–32 (1990) (no authority to 
order child to attend school); see also Commonwealth v. Florence F., 429 
Mass. 523, 525–26 & n.4. (1999). 
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Wherefore, John R. respectfully requests that this Court vacate its order of cus-
tody to DSS and return custody to his mother. 

 

 

 

 

 

DATED: June 16, 2006 

Respectfully submitted, 

John Roe, 

By his attorney, 

__________ 
Attorney 
Address 
Telephone Number 
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EXHIBIT 18N—Motion to Dismiss Truancy or School 
Offender Petition 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS  JUVENILE COURT DEPT. 
CITY DIVISION 
NO: CHXXXXXXX 

 

_____________________
 
IN RE JOHN DOE 
____________________ 

)
)
)
)
) 

 
 
 

NOW COMES John Doe (DOB X/X/XX), who is alleged to be a Child in Need 
of Services, on the ground of truancy, and respectfully moves this Honorable 
Court to dismiss the petition. As grounds for this motion, John Doe states that he 
is over sixteen years old and thus he cannot be adjudicated a “truant” child in 
need of services (CHINS). 

In support of this motion, John Doe states as follows: 

1. On [DATE], Truant Officer Roe of City High School, filed an application 
for a CHINS petition, alleging that John willfully failed to attend school for 
more than 8 days in a quarter without a proper excuse. Truant Officer Roe 
alleged that John was absent without proper excuse on the following dates: 
[DATES]. 

2. On [DATE], the Court found that there was probable cause to believe that 
John was a Child in Need of Services, and the petition issued. This matter 
was scheduled for further report on [DATE]. No trial has been held and no 
adjudication has entered. 

3. John turned sixteen years old on [DATE]. 

4. G.L. c. 119 § 39G, the adjudication section of the CHINS statute, provides 
that “[n]o order shall continue in effect . . . after the sixteenth birthday of a 
child named in a [truancy or school offender] petition[.]” Since any order in 
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a truancy or school offender case must be dismissed when a child turns 16, 
there can be no adjudication if the child is over age 16. 

5. In July of 2008 the legislature changed the definition of CHINS to include 
any child under the age of seventeen. G.L. c. 119 § 21 now defines a CHINS 
“truant” child as a “child between the ages of six and seventeen who . . . 
willfully fails to attend school for more than 8 days in a quarter, without a 
proper excuse.” The legislature did not, however, change the age limit set 
forth in the adjudication section of the state. See M.G.L. c. 119 § 39G, supra. 
The change in Section 21 is also inconsistent with the mandatory school at-
tendance laws, which requires children to attend school only until their six-
teenth birthday. 

6. The Supreme Judicial Court has repeatedly limited the Court’s authority in 
CHINS cases to the plain language of the statute and has rejected any ac-
tions not expressly authorized by the statute. See, e.g., Oscar F. v. County of 
Worcester, 412 Mass. 38, 40-41 (1992) (no authority to order school to pro-
vide services); In re Vincent, 408 Mass. 527, 530-32 (1990) (no authority to 
order child to attend school); see also Commonwealth v. Florence F., 429 
Mass. 523, 525-26 & n.4. (1999). The legislature explicitly chose not to 
change the age limit set forth in Section 39G. The CHINS statute does not 
authorize the Court to make any orders after the sixteenth birthday of a 
child named in a truancy petition, or to adjudicate a juvenile over the age of 
sixteen to be a child in need of services due to truancy. 

WHEREFORE, John Doe, a child over the age of sixteen respectfully moves 
this Honorable Court, to dismiss the above referenced matter. 

Dated: Respectfully submitted, 

JOHN DOE, 

By his attorney, 

__________ 
Attorney, BBO No: 
Address 
Telephone Number 
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EXHIBIT 18O—Motion to Disallow Probation to 
Prosecute 

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, s.s.  CAMBRIDGE JUVENILE COURT 
DOCKET NO. 

 

_____________________ 
 
IN THE MATTER OF 
A child in need of services 
____________________ 

)
)
)
)
) 

 
 
 

DEFENDANT’S MOTION TO DISALLOW PROBATION OFFICER 
TO PROSECUTE CHILD IN NEED OF SERVICES HEARING ON THE 

MERITS 

Now comes the Defendant in the above entitled action and hereby respectfully 
moves this Honorable Court to disallow any Probation Officer, Assistant Chief 
Probation Officer or Chief Probation Officer from serving as a prosecutor in the 
Hearing on the Merits in the above referenced matter. 

In support thereof, Defendant sets forth the following: 

1.  Allowing probation officers to prosecute CHINS cases is a violation of the 
doctrine of separation of powers under art. 30 of the Massachusetts Declara-
tion of Rights. 

2.  A probation officer acting as prosecutor is not a member of the bar and as 
such is practicing law without a license. 

3.  Probation has a conflict of interest when prosecuting a CHINS hearing that 
creates a fundamental unfairness in the hearing and also raises due process 
concerns. 

4.  Rules of statutory construction do not allow for an assumed statutory excep-
tion for probation officers to serve as prosecutors. 

Based upon the foregoing, the Defendant respectfully requests the Court grant 
their motion that Probation not be allowed to act as prosecutors in this matter. 
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Dated: 

BY HIS ATTORNEY 

__________ 
Carol Fernandez, Esq. 
BBO 649478 
P.O. Box 610432 
Newton, MA 02461 
617 558-2753 

 

18–86 2nd Supplement 2012 



CHILDREN IN NEED OF SERVICES PROCEEDINGS  

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, s.s.  JUVENILE COURT 
DOCKET NO. 

 

_____________________ 
 
IN THE MATTER OF 
A child in need of services 
____________________ 

)
)
)
)
) 

 
 
 

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION 
TO DISALLOW PROBATION OFFICERS TO PROSECUTE 

CHILD IN NEED OF SERVICES HEARING ON THE MERITS 

INTRODUCTION 

Sections 39E through J of G.L. c. 119 describe the process for finding a child to 
be in need of services. The process is begun when either a custodial parent, legal 
guardian or police officer applies for a petition, alleging either that the child has 
run away or persistently refuses to obey the lawful and reasonable commands of 
their parents, which results in an inability to adequately care and protect the 
child. In addition, a school attendance officer may apply for a petition if a child 
fails to attend school or persistently violates the lawful and reasonable regula-
tions of the school. Id. 

After the application for the petition is made, the chief probation officer, or his 
or her designate, must determine if the petition should issue and gives this rec-
ommendation to the court. At a hearing, after receiving this recommendation, the 
court will either decline to issue the petition for lack of probable cause; decline 
to issue the petition because it finds that the interests of the child would best be 
served by informal assistance by the probation department; or issue a petition 
and schedule a trial on the merits. A child has a right to counsel at all hearings. 
G.L. 119, s. 39F. 

If the child is referred to a probation officer for informal assistance, that officer 
can refer the child to various agencies for services and evaluations. The child 
and his or her family are not obligated to cooperate with these recommendations 
and services, but this uncooperativeness can be reported to the court by the pro-
bation officer, along with a recommendation that the petition issue. Thus, by 
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statute, the probation officer not only coordinates services, but also reports to the 
court on the progress made by the child. 

Section 39G of G.L. c. 119 provides for a hearing on the merits in CHINS mat-
ters. At such a hearing the court must find the allegations in the petition proven 
beyond a reasonable doubt, with the burden of proof resting with the petitioner. 
In the Matter of Angela, 445 Mass. 55, 64 (2005).  

It has been the custom in the Cambridge Juvenile Court for a probation officer to 
go forward with the hearing on the merits on the behalf of the petitioner. The 
probation officer is the prosecutor in such cases, calling witnesses, cross-
examining any defense witnesses, and making arguments. This role for proba-
tion is not outlined in the statute. For a probation officer to assume the role or 
prosecutor is a violation of the separation of powers, is practicing law without a 
license, and presents a conflict of interest which raises due process concerns. 

DISCUSSION 

I. Allowing probation officers to prosecute CHINS cases is a violation of the 
doctrine of separation of powers. 

A. The role of prosecutor lies with the executive branch. 

Historically, the prosecution of cases has rested with the executive branch, 
through the attorney general or district attorney. “[T]he general scheme of crimi-
nal prosecution which emerges in this Commonwealth from statute, decision, 
and common understanding is…District attorneys within their respective dis-
tricts ‘shall appear for the commonwealth in the superior court in all cases, crim-
inal or civil, in which the commonwealth is a party or interested.’ G.L. ch. 12, s. 
27.” Town of Burlington v. District Attorney of the Northern District, 381 Mass. 
717, 719 (1980). “The attorney general shall appear for the commonwealth and 
for state departments, officers and commissions in all suits and other civil pro-
ceedings in which the commonwealth is a party or interested . . .” G.L. ch. 12, s. 
3. 

The attorney general may supersede the district attorney as prosecutor, either in 
district or superior court. Burlington, supra. On occasion, police officers will 
serve as prosecutors, and while these police prosecutors do not have to be attor-
neys, they must act only for their municipalities through its police department 
with the tacit consent of the district attorney. Id. at 720. Attorneys general, dis-
trict attorneys and police prosecutors are all within the executive branch, and it 
is they who serve as prosecutors in the courts. 
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B. The probation department is a function of the judiciary and operates under its 
authority. 

Probation officers are part of the judiciary. Massachusetts Prob. Assoc. v. Com-
missioner of Admin., 370 Mass. 651, 656 (1976). Day-to-day and ultimate con-
trol over probation offices is vested in the judiciary, including the justices of the 
court where the probation officers serve. Lowell Bar Assoc. v. Loeb, 315 Mass. 
176, 179 (1943). The duties of each probation officer are defined and informed 
by the specific instructions of the sentencing judge, whose conditions are mean-
ingless without the probation officer’s enforcement. A.L. v. Commonwealth, 402 
Mass. 234, 242 (1988). These duties are “intimately connected to the existence 
and function of the judiciary.” First Justice of the Bristol Div. of the Juv. Court 
Dept. v. Clerk-Magistrate of the Bristol Division of the Juvenile Court Depart-
ment; 438 Mass. 387, 399 (2003). Further, “it is essential that a judge possess 
the authority to supervise closely the performance of probation officers and to 
ensure that probation services, both in and out of the courtroom are, on the 
whole, carried out efficiently and fairly.” Id. at 401  

C. Members of the judicial department cannot perform an executive function 
without a violation of the doctrine of separation of powers under art. 30 of the 
Massachusetts Declaration of Rights. 

Article 30 of the Massachusetts Declaration of Rights states: “In the government 
of this commonwealth, the legislative department shall never exercise the execu-
tive and judicial powers or either of them: the executive shall never exercise the 
legislative and judicial powers, or either of them: the judicial shall never exer-
cise the legislative and executive powers, or either of them: to the end it may be 
a government of laws and not of men.” 

It is a violation of the separation of powers doctrine when probation officers 
assume an executive function, prosecuting, as members of the judicial branch. 
“[A] court is not a prosecuting officer, and does not act as the attorney for the 
Commonwealth. Its office is judicial[.]” Commonwealth v Cheney, 440 Mass 
568, 574 (2003), citing Commonwealth v. Hart, 149 Mass. 7, 8 (1889). Probation 
officers do conduct violation of probation hearings, but court rules specifically 
state that they shall fulfill this role. “The presentation of the case against the 
probationer shall be the responsibility of the probation officer assigned by the 
Chief Probation Officer of the court.” Dist./Mun. Court Civil Rule 5(a).  

The district attorney can assist in probation violation hearings if the coordination 
between the branches of the government is voluntary, and, if the activity of one 
branch does not intrude on the internal function of another, art. 30 is not vio-
lated. Commonwealth v. Tate, 34 Mass.App.Ct. 446, 448 (1993) In Tate, the de-
fendant had argued that the role of the assistant district attorney in probation 
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violation proceedings trespassed on the separation of powers. The Court called 
this argument “inventive, but ultimately insubstantial”. Id.at 448. This, however, 
is in the context of probation violation proceedings where the district attorney 
had been invited to participate. “Probation officers are only aided, not interfered 
with, when district attorneys, upon invitation, conduct examinations of witnesses 
and present evidence. . . . There are some tasks, and these are among them, for 
which lawyers are, indeed, particularly trained.” Id.  

In In the Matter of Angela, 445 Mass. 55 (2005), the Supreme Judicial Court 
addressed the similarities between probation violation proceedings and CHINS 
extension hearings. “Like conditions of probation, a [CHINS] dispositional order 
is designed to prevent future misconduct by requiring remedial services and 
other conditions on the child’s custody arrangement. Hearings to extend disposi-
tional orders in CHINS cases and violation of probation proceedings in criminal 
cases both are concerned with compliance with a judge’s order . . . the terms and 
conditions of a dispositional order, like the terms and conditions of probation, 
may be modified.” Id. at 65, 66. Both proceedings, a probation violation hearing 
and a CHINS extension hearing, concern satisfaction of a judge’s order. Id. at 
65. Both of these proceedings have the same standard of proof: a preponderance 
of the evidence. “The standard of proof at [probation revocation] . . . hearings 
shall be the civil standard of preponderance of the evidence.” Dist./Mun. Court 
Civil Rule 5 “. . . We conclude that the fair preponderance of the evidence stan-
dard is consistent with the requirements of due process for extension hearings in 
CHINS cases.” Angela, supra, at 65. For these reasons, the SJC stated that a pro-
bation officer is the appropriate party to prosecute the extension hearings. Id at 
66. Because one of the primary functions of a probation officer is to enforce the 
orders of the court, it is appropriate that they conduct the hearings on violations 
of those orders, whether they are orders of probation or orders of a CHINS con-
tract. “Because the scope of the hearing concerns compliance with a court order, 
much like a probation violation proceeding, and because probation officers are 
involved in CHINS proceedings and are familiar with court procedures generally 
and probation violation proceedings specifically, we think it is appropriate for a 
probation officer to have primary, but not exclusive responsibility for prosecut-
ing a request for an extension of the dispositional order.” Id. at 66.1  

It does not follow, however, that the probation officer is the appropriate party to 
prosecute CHINS at a hearing on the merits. A CHINS hearing on the merits is 
an original adjudication whose burden of proof is beyond a reasonable doubt 

                                                           
1 Angela did not explain who else might be prosecuting a CHINS. The Court men-
tioned that a Department of Social Services attorney, although not required to 
provide legal services at the initial adjudication, might appear if the Department is 
already providing services. Angela, 445 Mass. at 66, n7. 
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(G.L. ch. 119, s. 39G) which makes it analogous to a criminal trial. “A CHINS 
adjudication and a criminal conviction both require proof beyond a reasonable 
doubt, the former by statute, the latter by constitutional requirement.” Angela, 
supra at 65. A criminal matter is prosecuted by the district attorney, a member of 
the executive. In a CHINS hearing on the merits, there is no prosecutorial role 
statutorily provided for the probation department, a member of the judiciary. 
Accordingly, if the probation officer fulfills this role it is a violation of art. 30 
and its clear separation of powers. 

II. A probation officer acting as prosecutor is not a member of the bar and 
as such is practicing law without a license. 

According to G.L. ch. 221, s. 46A, only a member of the bar who is in good 
standing may practice law in the Commonwealth of Massachusetts. Lowell Bar 
Assoc. v. Loeb, 315 Mass. 176, 179 (1943); see also Burnham v. Justices of the 
Superior Court, 439 Mass. 1018 (2003). “Plainly the commencement and prose-
cution for another of legal proceedings in court, and the advocacy for another of 
a cause before the court . . . are reserved exclusively for members of the bar.” 
Loeb, supra.2

A CHINS matter is initiated by the petitioner, who bears the burden of proof in a 
hearing on the merits. Angela, supra. When probation officers assume the role of 
prosecutor in these proceedings, they are representing the petitioner and thus 
clearly advocating for another before the court. In a CHINS adjudication exten-
sion hearing, as well as a violation of probation proceeding, the probation officer 
is enforcing a court order, one of the probation department’s statutory purposes 
(A.L. v. Commonwealth, supra) and not representing the interests of another. 

Probation officers prosecute probation violations because of statutory provi-
sions. Police prosecutors prosecute offenses, particularly minor offenses, in the 
district and municipal courts, also because of statutory provisions.3 While some 
probation officers are, indeed, attorneys, many are not. Those that are not have 
been granted no statutory authority to prosecute cases on behalf of others. Fur-
ther, it would be absurd to allow only some probation officers to prosecute 
CHINS cases, and not others, depending on attorney status.  
                                                           
2 There is an exception for plaintiffs or defendants to represent themselves. 
”There is no injustice in allowing natural persons to appear pro se….A person 
appearing pro se does not represent another . . . .” Varney v. WMF, 402 Mass. 
79, 82 (1988).  
3 “’Prosecutor’ means any prosecuting attorney or prosecuting officer, and shall 
include city solicitor, a police prosecutor, or a law student approved for practice 
pursuant to and acting as authorized by the rules of the Supreme Judicial Court. 
R. Crim. P. Rule (2)(b)(13). 
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III. Probation has a conflict of interest when prosecuting a CHINS hearing 
that creates a fundamental unfairness in the hearing and also raises due 
process concerns. 

There are two very different roles—almost polar opposites—for probation that 
are created in the statute. One is a supportive role, in which the goal is to avoid 
an adjudication. “[S]uch officer shall have the authority to refer the child to an 
appropriate . . . organization or person . . . for the purpose of effecting adjust-
ments or agreements which are calculated to resolve the situation . . . and which 
will eliminate the need for a judicial trial on the merits.” G.L. ch. 119, s. 39E 
para.5 Then, statutorily, the role changes. The child must cooperate with the 
probation officer, for it is the judgment of that probation officer as to whether 
there should be an adjudication, prompting the need for a hearing on the merits 
in which that same probation officer would then serve as the prosecutor of the 
same child he has purportedly been trying to help. “[I]f the child or his parents 
fail to participate in good faith in the referrals or conferences arranged by the 
probation officer, the probation officer shall so certify in writing, and the clerk 
shall issue a petition . . . and shall set a date for a trial on the merits.” G.L. 119, s. 
39E para. 5.  

In the beginning, the probation officer is charged to do what can be done to 
avoid adjudication, but if the child and the family do not cooperate fully (for 
which no standard is provided), then that probation officer can recommend the 
petition issue and that a hearing should be held in which that officer then acts as 
prosecutor. It is impossible to reconcile these two roles required by the statute. 
Probation officers cannot both help children with their sensitive problems and 
then prosecute them as a consequence of those problems. These roles should be 
in the hands of distinct individuals and departments so that these roles no longer 
conflict. The probation officer should serve only as the CHINS statute dictates—
as a source of help and assistance. 

Additionally, through the first role, the probation officer has had many conversa-
tions with the child. Although the statute offers some protections in using those 
conversations in support of the CHINS petition and adjudication4, this estab-
lishes a highly unusual relationship between prosecutor and defendant. A proba-
tion officer possesses a wealth of information about that child gained in the role 
of ostensibly trying to help the child with the issues that formed the basis of the 
petition. The probation officer would have confidential information, as well as 
other knowledge, about the child that makes impartiality impossible, and this 
                                                           
4 “No statements made by a child or by any other person during the period of 
inquiries, conferences, or referrals may be used against the child at any subse-
quent hearing for the purpose of adjudicating him a child in need of services. . . .” 
M.G.L. ch. 119 s. 39E 
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knowledge would inform the evidence presented at a hearing on the merits. The 
information possessed by the probation officer, that the child and others were 
obligated to provide, can, and will, be used against the child at a hearing on the 
merits. The child is, in effect, creating the case against themselves. This raises 
due process concerns about the fairness of such a hearing on the merits. “We 
have recognized CHINS proceedings as intrusions on a child’s fundamental lib-
erty interest in the parent-child relationship that has due process implications.” 
In the Matter of Angela, 445 Mass. 55, 62 (2005). 

IV. Rules of statutory construction do not allow for an assumed statutory 
exception for probation officers to serve as prosecutors. 

G.L. ch. 119, 39E is silent as to who is to prosecute the initial adjudicatory hear-
ing on the merits, while it details the role of the probation officer in all other 
stages of the proceedings. G.L. ch. 276, s. 85 lays out the duties of a probation 
officer and it, too, is silent as to probation officers prosecuting CHINS adjudica-
tions while enumerating the statutory duties of a probation officer. The rules of 
statutory construction do not allow the supposition that probation should prose-
cute the initial adjudicatory hearing on the merits. “Where the legislature has 
carefully employed a term in one place and excluded it in another, it should not 
be implied where excluded." National Lumber Company v. United Casualty, 440 
Mass. 723, 728 (2004); Commonwealth v. Gagnon, 439 Mass. 826, 832 (2003); 
citing 2A N.J. Singer, Sutherland Statutory Construction § 46.06 at 194 (6th ed. 
rev. 2000). Further, “[w]e do not ‘read into the statute a provision which the 
Legislature did not see fit to put there, whether the omission came from inadver-
tence or of set purpose.’ National Lumber, 440 Mass. at 727, citing General 
Elec. Co. v. Department of Envtl. Protection, 429 Mass. 798, 803, 711 N.E.2d 
589 (1999), quoting King v. Viscoloid Co., 219 Mass. 420, 425, 106 N.E. 988 
(1914).  

The probation officer is deeply involved with the child in a CHINS proceeding, 
starting with the initial application and continuing through adjudication and be-
yond. The statute is very clear as to the role of the probation officer throughout. 
Rules of statutory construction do not allow a presumption to fill the omission. 
The Legislature was quite specific in two different statutes as to the role of a 
probation officer, and neither provides a role for probation as prosecutor of a 
CHINS hearing on the merits. “[I]t is a ‘canon of statutory construction that, if 
specific language appears in one section of a statute and is absent from a related 
section, the absent language should not be read into the provision from which it 
is missing.’" Protective Life Ins. v. Sullivan, 425 Mass. 615, 621 (1997), citing 
Tilcon Mass., Inc. v. commissioner of Revenue, 30 Mass. App. Ct. 264, 269 
(1991). In fact, the absence of this role for probation from the statute means that 
the Legislature did not intend for probation to have this role. “A familiar maxim 
of statutory construction . . . suggests that a statutory expression of one thing is 
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an implied exclusion of other things omitted from the statute." Police Commis-
sioner v. Cecil, 431 Mass. 410, 414 (2000). 

The probation officer should serve as the CHINS statute directs, as a source of 
help and assistance. The probation officer should not serve in the role on which 
the statute is silent, that of prosecutor at a hearing on the merits. There should be 
no presumption of this role for probation, as, by its silence, the Legislature did 
not intend for probation to have this role. 

CONCLUSION 

Absent a statutory exception, it is the executive branch that prosecutes. When a 
probation officer, a member of the judiciary, assumes the prosecutorial role in a 
CHINS hearing on the merits, he or she is in violation of the doctrine of separa-
tion of powers, as the probation officer is not a member of the executive branch, 
has no statutory authority and is intruding on the executive function. 

The probation officer is not an attorney. While they may have familiarity with 
courtroom proceedings, they are not well-versed in the requisite knowledge to 
conduct a bench trial or a jury trial5. In addition, only members of the bar can 
represent another’s interest in a courtroom. The opposing party is the petitioner, 
not the probation department, and the probation officer, as a non-attorney, can 
not represent the petitioner in a courtroom and to do so is practicing law without 
a license. 

The conflict of interest also precludes the probation officer from prosecuting. 
Their role in a CHINS is quite defined as one offering coordination and assis-
tance. If they also assume the role of prosecutor, it sets up a great conflict in 
performing either of these roles. The very objectives that would make a pre-
adjudication CHINS a success leading to dismissal are contrary to what would 
make a successful prosecution. Even if it were assumed that a probation officer 
would tend towards avoiding prosecution, the dual roles would be, and are, of 
great confusion to the child in need of services. The probation officer is the one 
who says they want to help, but are ultimately the arbiters of whether or not the 
child faces adjudication and possible removal from their home. Much of this 
decision is based on information gathered during the informal phase of a 
CHINS, which means the child is providing the evidence to be used against 
them at a hearing on the merits. The inherent unfairness of this arrangement cer-
tainly raises due process concerns. 
                                                           
5 “The hearing of a petition filed under section thirty-nine E in a division of the 
district court department or of the juvenile court department shall be by a jury of 
six, unless the child files a written waiver and consent to the petition being heard 
without a jury. . . .” M.G.L. ch. 119 s. 39E 
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Rules of statutory construction do not lead to the conclusion that prosecution by 
probation officers is allowed by the statute. By omitting this role for probation 
officers in the statute while enumerating others, the Legislature did not intend 
for probation to assume this role, and it should not be read into the statute where 
it is otherwise silent. 

Probation officers are members of the judiciary who should not be performing 
executive functions. They are not members of the bar and should not be repre-
senting others in a court of law. They have conflicting roles in the CHINS proc-
ess, creating undue unfairness in the proceedings and raising due process con-
cerns. There is no statutory exception granting them this role, and the rules of 
statutory construction do not allow an inference of such an exception to be read 
into the statute . Probation officers should be precluded from prosecuting a 
CHINS hearing on the merits. 

 
 
 
 
 
 
 
 
Dated: _____ 

Respectfully submitted, 

BY HIS ATTORNEY 

__________ 
Carol Fernandez, Esq. 
BBO No. 649478 
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Newton, MA 02461 
617 558-2753 
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Chapter 19 

COLLATERAL FAMILY LAW 
PROCEEDINGS IN THE 
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Scope Note 
This chapter addresses the many kinds of actions arising in the 
Juvenile Court or the Probate and Family Court that may be re-
lated to or affect the outcome of a child welfare case, including 
paternity, guardianship, divorce, protection from abuse, and 
child support. It discusses the limitations on CPCS compensa-
tion of counsel for such collateral matters and the advisability 
of obtaining prior authorization from CPCS before beginning 
work on these issues. Please note that the name of the De-
partment of Social Services (DSS) was changed to the De-
partment of Children and Families (DCF) in 2008. Both desig-
nations may appear in this chapter; they are interchangeable. 

                                                           
* Updated for the 2012 Supplement by Kaitlin Donahue Nagle, Esq., and Amy M. 
Karp, Esq. 

2nd Supplement 2012 19–1 
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§ 19.1 INTRODUCTION 

Children and parents have a right to counsel in any custody proceeding in which 
DCF is a party. G.L. c. 119, § 29. This includes care and protection, termination 
of parental rights, and G.L. c. 119, § 23(a)(3) (formerly “23(C)”) cases. In addi-
tion, children have a statutory right to counsel in CHINS cases. G.L. c. 119, 
§ 39G. However, there may be other cases pending in either the Juvenile Court 
or the Probate and Family Court that are related to or affect the outcome of the 
state intervention case. Sometimes achievement of the client’s goals in the state 
intervention proceeding will depend on the outcome of the collateral proceeding. 
This chapter will provide an overview of some common family law proceedings 
including paternity, guardianship, divorce, protection from abuse, and child sup-
port. Counsel should consult other treatises and handbooks as needed for further 
information about these areas of law. See, e.g., Monroe L. Inker, Charles P. Kin-
dregan and Patricia A. Kindregan, Family Law and Practice with Forms (Vol. 1–
3) Massachusetts Practice Series (Thomson West 3d ed. 2002 & Supp. 2011); 
Paternity and the Law of Parentage in Massachusetts (MCLE, Inc. 2nd ed. 
2009); Massachusetts Divorce Law Practice Manual (MCLE, Inc. 2nd ed. 
2008); Guardianship and Conservatorship Practice Under the Massachusetts 
Uniform Probate Code (MCLE, Inc. 2009 & Supp. 2011). For assistance with 
collateral proceedings in the Probate and Family Court, counsel often can con-
tact the assistant registers with questions regarding the practices and procedures 
in a particular county. 

Although each case is unique, there are certain collateral matters that arise with 
some frequency in state intervention proceedings. Common examples include 
the following: 

• A man named as the father in the care and protection petition was 
not married to the child’s mother and paternity has not been adju-
dicated. All parties agree that the putative father should be 
granted custody. The father must establish paternity in order to 
obtain permanent custody of the child. 

• A care and protection case is pending in the Juvenile Court, and 
DCF’s goal is adoption with a plan of recruitment. The child’s 
grandparents file a guardianship petition in either the Juvenile or 
the Probate and Family Court. 

• A child is removed from her parents’ custody in a care and protec-
tion case due to allegations that the father physically abused the 
mother. The Department of Children and Families insists that the 
mother obtain a protective order under G.L. c. 209A as a condition 
for regaining custody of the child. The mother can file a 
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G.L. c. 209A petition in the Probate and Family Court, District 
Court, Boston Municipal Court, or Superior Court. 

• A child is in DCF custody under a CHINS petition and living in a 
foster home. The child files a petition in the Juvenile or Probate 
and Family Court to nominate her aunt as her guardian. 

In each of these situations, counsel’s ability to accomplish the client’s objectives 
in the state intervention proceeding may depend on the outcome of the collateral 
case. In many cases the collateral matter is in the same court and is heard to-
gether with the child welfare proceeding. However, in some cases the collateral 
matter will be in a different court than the child welfare case. 

§ 19.2 COMPENSATION FOR COLLATERAL 
REPRESENTATION 

Before delving into the substantive aspects of collateral proceedings, it is impor-
tant to address the issue of compensation. Depending upon the circumstance, 
counsel may or may not need to obtain advance permission from CPCS to be 
compensated for representation of a client in a collateral matter. First, if DCF is 
participating as a party in the related proceeding, then the parents and children 
have a right to counsel under G.L. c. 119, § 29, and no special permission is nec-
essary. An example of this would be if DCF’s goal for the child in the care and 
protection case is guardianship with a relative, and a guardianship petition is 
filed by DCF. 

Second, CPCS will compensate attorneys for work on collateral family law mat-
ters without advance permission if the collateral proceeding is filed in the same 
court as the state intervention case and the two cases will be heard together. The 
two most common examples of this are a paternity action or a guardianship peti-
tion filed in the Juvenile Court while a care and protection case is pending. 

Third, in limited circumstances, and with advance permission, CPCS may com-
pensate an attorney to represent a client in a collateral proceeding that is being 
heard in a different court from the state intervention proceeding. The collateral 
matter must: (1) concern the custody of a child who is the subject of the state 
intervention case for which counsel was appointed; and (2) directly affect the 
resolution of the state intervention case. CAFL Perf. Std. 1.3(c). For example, if 
it appears that the care and protection case can be dismissed if the noncustodial 
father obtains an order of permanent custody in the Probate and Family Court, 
CPCS will compensate parents’ and children’s counsel to represent their clients 
in the Probate and Family Court proceeding. 
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Practice Note 
In some cases, counsel can request an interdepartmental assignment 
so that two cases in different courts can be heard together before a 
single judge. Trial Court Rule XII. See Chapter 13, Trial Preparation 
and Conduct, for a discussion about interdepartmental assignments. 

Counsel wishing to be compensated by CPCS to represent his or her client in a 
collateral matter in another court must obtain prior authorization from CAFL by 
completing a Collateral Representation Request Form and forwarding it to the 
CPCS Children and Family Law Division’s administrative office. If the request 
is approved, counsel must notify the other court-appointed attorneys on the case. 
Typically, if CPCS grants permission to one of the attorneys to represent the 
client in the collateral proceeding, the other attorneys on the case should request 
permission to represent their clients in the collateral proceeding as well. There 
may be occasions where all parties are in agreement and a single attorney can 
take care of filing the agreement and obtain an order from the second court. If 
counsel has any questions about whether to request permission, he or she should 
call the CAFL administrative office. CPCS reserves the right to refuse payment 
for work done on collateral matters where permission was not requested, or was 
requested but denied. The request form is available on the CAFL Web site at 
http://www.mass.gov.cpcs/cafl. In addition, CPCS may limit compensation of an 
attorney in a collateral matter to certain issues. For example, in a divorce case, 
CPCS may compensate counsel for work related to the custody order but not to 
litigate issues concerning the division of marital property. Furthermore, if the 
underlying state intervention case is dismissed or otherwise concludes prior to 
conclusion of the collateral proceeding, the client’s right to court-appointed 
counsel ends and CPCS cannot compensate counsel for continued work on the 
collateral matter. Counsel must ensure the client understands the limits of coun-
sel’s representation in the collateral proceeding. 

Practice Note 
If counsel has filed an appearance in a pending collateral proceed-
ing in another court, he or she will need permission from the court to 
withdraw. For this reason, some attorneys are reluctant to take on 
representation of the client in another court. Counsel should con-
sider filing a "Limited Appearance" in the collateral proceeding. Note 
that attorneys must take a brief online certification course before fil-
ing any limited appearances. See http://www.screencast.com/users/
VLP/folders/LAR%20Training for the training. See the following Web 
site for the Limited Appearance form: http://www.mass.gov/courts/
courtsandjudges/courts/probateandfamilycourt/lar.html. This will put 
the clerk and the court on notice that the attorney plans to represent 
the client for a limited purpose, i.e., issues related to custody of the 
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child, and that once that issue has been resolved by temporary or-
der or judgment, the attorney will file a motion to withdraw. The at-
torney must still obtain permission from the court to withdraw; other-
wise he or she will remain counsel of record. See Mass. R. 
Dom. Rel. P. 11. 

§ 19.3 PATERNITY 

In many care and protection cases, the child’s mother and father have never been 
married. Of course, paternity may already be established through a prior court 
proceeding or a voluntary acknowledgement of paternity. However, in some 
cases, paternity is not established at the time the care and protection case is filed. 
The putative father’s identity may be known to all parties, or there may be some 
uncertainty as to who is the father. Either way, the establishment of paternity 
may be important for a number of reasons, and counsel for all parties must be 
well-versed in the rights, responsibilities, and procedures. 

§ 19.3.1 Legal Effect of Paternity Adjudication 

The establishment of paternity creates legal rights and responsibilities that have 
long-term consequences for the parents as well as the child. After paternity is 
established, the father has a legal obligation to support his child, and he may be 
ordered to pay child support by the court. The father also has the right to seek 
court orders for custody or visitation with the child in the Probate and Family 
Court. G.L. c. 209C, § 10. 

In addition, the child may gain rights to inheritance, Social Security benefits, 
child support, and other financial benefits through the father as a result of the 
establishment of paternity. See Adoption of Mariano, 77 Mass. App. Ct. 656, 661 
(2010). Moreover, a child who knows the identity of his or her father may have 
an easier time obtaining the father’s medical history, which might be important 
if the child has a particular medical or mental health issue. 

The establishment of paternity is also important because an unadjudicated or 
putative father (i.e., one who has not established paternity) may be denied the 
opportunity to participate in the state intervention case. (See discussion below.) 
Similarly, DCFmay deny the putative father services (including visitation) that 
could assist him in assuming or maintaining a parental role in his child’s life. 
Even fathers who are unable to assume custody of the child may have relatives 
interested in serving as a temporary or permanent placement for the child, but 
DSS may require an adjudication of paternity before considering the relative’s 
home. While the absence of a paternity adjudication does not necessarily preclude 
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the putative father’s family from serving as a placement resource, DSS is required 
to give priority to the child’s relatives. 110 C.M.R. § 7.101(2)(a). 

Regardless of the aforementioned benefits of establishing paternity, there may 
also be disadvantages. Counsel should advise the client of the advantages and 
disadvantages of establishing paternity given the particular facts and circum-
stances of the case. In most cases, a paternity adjudication will advance the in-
terests of the child client. However, some fathers may not wish to pursue paternity 
because of the long-term financial and other responsibilities involved. Similarly, 
some mothers or children may have reasons for not wanting to pursue a pater-
nity adjudication if, for example, there is an extensive history of domestic vio-
lence or sexual abuse perpetrated by the putative father. 

§ 19.3.2 The Right of an “Unadjudicated” or “Putative” 
Father to Participate in a Care and Protection 
or Termination of Parental Rights Proceeding 

In a care and protection case, “both parents” are entitled to receive notice of the 
petition. G.L. c. 119, § 24. Chapter 119 is silent on the right of an “unadjudi-
cated” or “putative” father to receive notice of and participate in the proceeding. 
Typically, if DSS knows the identity of the father, it will name him on the peti-
tion and he will be provided notice and treated as a party regardless of his legal 
status. See, e.g., Adoption of Holly, 432 Mass. 680, 681 n.2 (2000) (considering 
unwed father’s challenge to the form of notice provided him by DSS, although 
the father had never established paternity); Adoption of Eugene, 415 Mass. 431, 
436 n.9 (1993) (noting that DSS treated the father as a party although he had not 
properly established paternity). Some courts will set a deadline, such as the pre-
trial conference, for a putative father to establish paternity if he wants to continue 
to participate in the proceedings as a party. 

The adoption statute is more specific. Chapter 210 provides that if the parents 
are not married, notice of the adoption proceeding need only be provided to the 
father if paternity has been adjudicated or if he has filed a “parental responsibil-
ity claim” with DSS. G.L. c. 210, § 4A. However, the Supreme Judicial Court 
has interpreted this provision to permit the court in a termination of parental 
rights proceeding to adjudicate the rights of an unwed father so long as he is “an 
acknowledged or undisputed father.” Matter of J.S.V., 402 Mass. 571, 575 
(1988) (citations omitted). Further, the U.S. Supreme Court has held that if a 
putative father has a significant custodial, personal, or financial relationship with 
his child, he is entitled to notice and to the opportunity to challenge termination 
of his parental rights under the due process and equal protection clauses of the 
constitution. Lehr v. Robertson, 463 U.S. 248, 260–63 (1983); Caban v. Mo-
hammed, 441 U.S. 380, 392–93 (1979). 
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If a putative father receives notice of a care and protection or termination of pa-
rental rights proceeding but fails to establish paternity within a reasonable time 
frame thereafter, it is not clear what rights, if any, the putative father has to con-
tinue to participate in the proceeding. Therefore, if counsel represents a father 
wishing to participate in the proceedings, the safest course is to establish paternity 
as early as possible. While there is no statute of limitations on paternity actions, 
a putative father usually has no standing to bring a paternity case once his paren-
tal rights have been terminated. The issue of a child’s paternity is moot after a 
final adoption. Adoption of Alex, 408 Mass. 522, 526 (1990); G.L. c. 210, § 6. 

Practice Note 
If a father has concerns that his parental rights may be in jeopardy, 
but he is not able to promptly adjudicate paternity, he can file a pa-
rental responsibility claim form with DSS to ensure he receives notice 
of all state intervention proceedings. 

See Exhibit 19A, Parental Responsibility Claim Form. 

§ 19.3.3 Determining if Paternity Has Already 
Been Adjudicated 

Occasionally, parents do not know whether their child’s paternity has been es-
tablished. Legal definitions of paternity do not always comport with people’s 
real life experience. Therefore, it is imperative that counsel ask the client about 
the existence of a paternity judgment or a properly executed voluntary acknowl-
edgment of paternity in any case where the parents are unmarried. G.L. c. 209C, 
§§ 2, 5, 8, 9, 11. In addition, counsel should examine the child’s birth certificate. 
In care and protection cases, Juvenile Court Rule 4B requires DCF to file a certi-
fied copy of the birth certificate within sixty days of commencement of the ac-
tion. If the father is listed on the birth certificate or has been ordered to pay child 
support, it is likely that paternity has been adjudicated. 

If paternity was adjudicated in court, counsel should obtain a copy of the judg-
ment and review the paternity case file if the client does not have copies of the 
relevant documents. Counsel also may obtain a copy of the child’s birth certifi-
cate and any related voluntary acknowledgment of paternity from the city clerk 
in the town where the child was born or through the Registry of Vital Records 
and Statistics. (For more information, see the Registry Web site at 
http://www.mass.gov/dph/rvrs.) The child’s parent (listed on the birth certificate) 
or legal custodian will need to sign a release of information form authorizing 
counsel’s access to this information. A nominal fee is typically charged for copies 
of birth certificates and voluntary acknowledgements. 
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§ 19.3.4 Voluntary Acknowledgment of Paternity 

Unmarried parents have the option of establishing paternity of a child outside of 
the court process if they both agree on the identity of the child’s biological fa-
ther. Hospitals are required to provide parents with the opportunity to execute a 
voluntary acknowledgment of paternity form at the time of the child’s birth. 
G.L. c. 209C, § 5(b); G.L. c. 46, § 3C. Within ten days the hospital administrator 
shall file the birth certificate and voluntary acknowledgement with the town 
clerk’s office where the child was born. G.L. c. 209C, § 5(b); G.L. c. 46, § 3C. 
Both parents may also sign the form at the city clerk’s office in the city where 
the child was born. G.L. c. 209C, § 5(b); G.L. c. 46, § 3C. If both parents sign 
the form and the form is properly executed and notarized, the Registry of Vital 
Statistics lists the father on the birth certificate. G.L. c. 46, §§ 12–13. No mini-
mum age is required; minors as well as adults may elect to acknowledge parent-
age. G.L. c. 209C, § 8. See Exhibit 19B, Voluntary Acknowledgment of Paternity. 

Unmarried parents who do not execute a voluntary acknowledgment of paternity 
at or shortly after birth can do so at a later time by filing a Voluntary Acknowl-
edgement of Paternity—Postbirth form at the clerk’s office in the town where 
the child was born. G.L. c. 46, § 3D. There is no time requirement or maximum 
age of the child by which this must be done. Often the form is executed after the 
filing of a care and protection petition when it is determined that there is no le-
gal father for the child, but all parties agree on the identity of the father. Most 
juvenile courts keep blank copies of the standard voluntary acknowledgment 
form in the clerk’s office for this purpose. Once the parties have executed this 
form, it is filed with the Juvenile Court. Typically, the judge conducts a colloquy 
with the parties prior to accepting the voluntary acknowledgment; however, a 
colloquy is not required. Judges in the Probate and Family Court may conduct a 
colloquy on waiver of genetic marker testing but it is not required. (See discus-
sion below.) 

(a) Acknowledgment when Mother’s Husband 
Is a Presumed Father 

If the mother was married when she became pregnant or the child was born 
within 300 days of the termination of her marriage (through divorce, annulment, 
or death), her husband is presumed to be the child’s father. G.L. c. 209C, § 6. 
However, if the husband is not the biological father, and the mother, husband, 
and biological father all agree, the child’s paternity can be acknowledged volun-
tarily if the husband executes an affidavit denying paternity. G.L. c. 209C, 
§ 5(b). See Exhibit 19C, Affidavit of Denial of Paternity. Assuming the affidavit 
denying paternity is filed at the hospital at the time of the child’s birth or at the 
city clerk’s office (in the city where the child was born) along with the biologi-
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cal parents’ voluntary acknowledgment of paternity, the biological father will be 
listed on the child’s birth certificate. G.L. c. 46, § 13. Otherwise, the mother’s 
husband is the presumed father and must be listed on the child’s birth certificate. 
G.L. c. 209C, § 6. If the husband will not execute the denial of paternity form, 
the mother, the child, and in some limited situations, the biological father may 
seek a court order adjudicating paternity of the child if any one of them does not 
want the husband to be considered the legal father. See discussion below, at 
§ 19.3.5 and § 19.3.7, regarding complaints to establish paternity and equity 
actions by putative fathers when the child has a presumptive legal father. 

(b) Legal Effect of Voluntary Acknowledgment 

Chapter 209C has been amended several times regarding the legal effect of a vol-
untary acknowledgment of paternity. An acknowledgment of paternity that was not 
registered in court or incorporated into a judgment has a different legal effect de-
pending on when it was executed. There are three different time periods at issue: 

• Prior to April 13, 1994: An acknowledgment did not establish pa-
ternity but created a presumption of paternity. G.L. c. 209C, § 6(a)(5). 

• April 13, 1994, to March 30, 1998: If the child was less than six 
months old when the parents signed an acknowledgment, the man 
who executed the acknowledgment is presumed to be the father, 
but either parent had the right to request genetic marker testing 
within one year of acknowledgment to disprove paternity. If no 
testing was requested, then the acknowledgment became final and 
had the same effect as a court judgment establishing paternity. 
G.L. c. 209C, § 11(a). 

• After March 31, 1998: A parent has sixty days to rescind the ac-
knowledgment; otherwise it has the legal effect of a court judgment 
subject to challenge only within one year from date of execution on 
the basis of fraud, duress, or material mistake of fact. If either sig-
natory is a party to a court action for support, visitation, or custody 
of the child within sixty days of signing the acknowledgement and 
fails to rescind, the acknowledgment immediately has the same ef-
fect as a court judgment and can be challenged only as would a 
court judgment under G.L. c. 209C. G.L. c. 209C, § 11(a). 

Except as discussed above, a voluntary acknowledgment of paternity usually is 
irrevocable. See Paternity of Cheryl, 434 Mass. 23, 30-31 (2001). Therefore, this 
is not a decision for parties to enter into lightly. Counsel in a child welfare pro-
ceeding must advise the client fully of his or her rights prior to the execution of 
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a voluntary acknowledgement of paternity. If counsel believes the client is not 
fully cognizant of the attendant responsibilities, or has some lingering doubt as to 
paternity, counsel should advise the client not to sign a voluntary acknowledg-
ment, or to obtain proof of paternity, such as genetic marker testing, before 
agreeing to sign the form. 

§ 19.3.5 Complaints to Establish Paternity 

If the unmarried parents of a child cannot or will not sign a voluntary acknowl-
edgment of paternity, an action can be filed under G.L. c. 209C to establish pa-
ternity. The Department of Revenue (DOR), the state’s child support agency, is 
responsible for assisting parents in establishing paternity and collecting child 
support. Parents may apply for DOR services by completing an application with 
DOR. Applications are usually available at the courthouse, by calling the De-
partment’s Customer Service Bureau at 1-800-332-2733, or on the DOR Web 
site at http://www.mass.gov/dor/child-support. 

(a) Jurisdiction 

In a Chapter 209C action, venue is in the county or judicial district where the child 
resides. G.L. c. 209C, § 4. The Probate and Family Court, the District Court, and 
the Boston Municipal Court have concurrent jurisdiction under Chapter 209C to 
establish paternity and enter child support orders for children born outside of mar-
riage. G.L. c. 209C, § 3. The Juvenile Court also has jurisdiction to establish pater-
nity and order child support if a care and protection case is pending at the time the 
Chapter 209C complaint is filed, and the two actions are consolidated. 
G.L. c. 209C, § 3(c). Although the District, Juvenile, and Boston Municipal Courts 
may adjudicate paternity and order child support, only the Probate and Family 
Court can enter orders for custody and visitation under the paternity statute. 
G.L. c. 209C, § 3. See discussion of child support below at § 19.6.4. 

Practice Note 
The Juvenile Court can grant the father temporary or permanent cus-
tody under the care and protection statute. G.L. c. 119, § 26(b)(2)(i). 
(See discussion below in § 19.3.8.) 

(b) Filing a Complaint to Establish Paternity 

The mother, the father, the child, the child’s guardian, the child’s next of kin, 
another person standing in parental relation to the child, the representative of the 
child’s deceased parent, or DOR all may file a Chapter 209C complaint. 
G.L. c. 209C, § 5. Although a minor child has no legal capacity to file a lawsuit, 
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a Chapter 209C action may be filed by the child’s custodial parent, guardian, or 
another person as the child’s “next friend.” A.B. v. C.D., 44 Mass. App. Ct. 331, 
335–36 (1998); see also Mass. R. Dom. Rel. P. 17(b). The Department of Social 
Services may also file a Chapter 209C action if it has custody of the child and no 
other man is presumed to be the child’s father. G.L. c. 209C, § 5; In re Walter, 
408 Mass. 584, 588–89 (1990). See Exhibit 19D, Complaint to Establish Pater-
nity and/or for an Order of Child Support. Along with the complaint, the peti-
tioner must file an affidavit disclosing care or custody proceedings and a public 
assistance affidavit. See Exhibit 19E, Affidavit Disclosing Care or Custody Pro-
ceedings, and Exhibit 19F, Public Assistance Affidavit. In the Juvenile Court, 
the plaintiff must file a certified copy of the child’s birth certificate along with 
the complaint. Juv. Ct. R. 4B. A separate motion to consolidate the paternity 
complaint with the care and protection case is not required if the paternity com-
plaint is filed in Juvenile Court. The consolidation is automatic and is so noted 
on the complaint to establish paternity. 

If the child was born during or within 300 days of the mother’s marriage to a 
man who is not the child’s biological father, the biological father, who is a 
“stranger to the marriage”, cannot file a paternity complaint under Chapter 209C 
to challenge the presumption of paternity created by the marriage. G.L. c. 209C, 
§ 5. In this situation, the mother or child (but not DCF) can still file a paternity 
complaint to establish that the putative father, rather than the mother’s husband, 
is the father of the child. G.L. c. 209C, § 5; In re Walter, 408 Mass. 584, 588–89 
(1990). In addition, the biological father can file an equity action to establish 
paternity. C.C. v. A.B., 406 Mass. 679, 686–87 (1990). See discussion of equity 
actions below. 

Any legally presumed father must be joined as a necessary party to a Chapter 
209C action unless a court has already determined that he is not the child’s fa-
ther in a prior proceeding involving the presumed father and the mother. 
G.L. c. 209C, § 6(b). As discussed above, a man is presumed to be the legal fa-
ther of a child born during or within 300 days of his marriage to the mother. In 
addition, presumed fathers include any man who, jointly with the mother, held 
out the minor child as his own while living with the child and the mother, or any 
man listed as the father on the birth certificate for a child born before April 13, 
1994, among others. G.L. c. 209C, § 6(a). 

The standard complaint to establish paternity form available from the court does 
not include a line to list the presumed father. However, the presumed father’s 
name can be listed below the putative biological father’s name with a notation 
that the presumed father is a “party pursuant to G.L. c. 209C, § 6.” The pre-
sumed father as well as the putative father must be served with a copy of the 
complaint and summons. 

2nd Supplement 2012 19–11 



§ 19.3 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Juvenile Court Rule 3 provides detailed instruction for service in paternity and 
child support cases. The plaintiff must serve in hand the parents (unless the par-
ent has assented to the filing of the complaint), the child if over the age of four-
teen, and DCF if it has legal custody. Juv. Ct. R. 3(A)(3). Personal service on the 
parents and on DCF’s representative may be made when the matter comes be-
fore the judge. Juv. Ct. R. 3(A)(3)(b). If DSS is not the legal custodian, the peti-
tioner must still serve DCF, but service may be completed by mail. Juv. Ct. 
R. 3(A)(3)(c). Juvenile Court Rules require that if a parent’s whereabouts or 
identify is not known, service must be accomplished by publication. Juv. Ct. R. 
3(A)(3)(d)(i). The publication must appear at least seven days before the com-
plaint is heard. Juv. Ct. R. 3(A)(3)(d)(i). Service in the Probate and Family Court 
is governed by Prob. & Fam. Ct. Supp. R. 6. 

If the child is a past or present recipient of public assistance (including foster care), 
DOR is a necessary party and also must be provided notice of the proceeding. 
G.L. c. 209C, § 5(d); see also Trial Court Rule X. 

§ 19.3.6 Genetic Marker Testing 

If paternity is disputed or if there has been no adjudication of paternity, the court 
can order the parties in the case and the child to submit to genetic marker test-
ing. G.L. c. 209C, § 17; R.R.K. v. S.G.P., 400 Mass. 12, 13–15 (1987). For ge-
netic marker testing to be admissible into evidence, the test results must show at 
least a 95 percent probability of paternity. Commonwealth v. Beausoleil, 397 
Mass. 206, 219–21 (1986). Results indicating greater than a 97 percent probabil-
ity create a rebuttable presumption that the putative father is the child’s father. 
G.L. c. 209C, § 17. 

For the court to order genetic marker testing over the objection of a party, the 
court must find “probable cause” to believe that the parties had sexual inter-
course during the probable period of conception for the child. Commonwealth v. 
Beausoleil, 397 Mass. 206, 223 (1986); A.R. v. C.R., 411 Mass. 570, 576–78 
(1992). An affidavit by the mother or putative father alleging sexual intercourse 
between them during the probable period of conception is sufficient to find 
probable cause. G.L. c. 209C, § 17; R.R.K. v. S.G.P., 400 Mass. 12, 16 (1987). If 
the mother was married to someone other than the putative father when the child 
was conceived, the court may order genetic marker testing only after notice to 
the husband or former husband. G.L. c. 209C, §§ 6, 17. However, if a court has 
determined that the husband was not the father in a prior proceeding, notice is 
not required. G.L. c. 209C, §§ 6, 17. If a Chapter 209C action is pending, the 
putative father may file a motion for genetic testing. In addition, the parties may 
assent to the motion for genetic testing if paternity has not yet been adjudicated. 
See Exhibit 19N, Motion for Genetic Marker Testing and Affidavit of Mother. 
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Parties who fail to comply with an order for genetic marker testing can be held 
in contempt of court and have other sanctions or punishments imposed on them. 
See Dep’t of Revenue v. B.P., 412 Mass. 1015, 1016–17 (1992). The court can 
also draw an adverse inference against such a party and establish paternity. 
G.L. c. 209C, § 17; see also Dep’t of Revenue v. B.P., 412 Mass. at 1016–17. 

In the first instance, the cost of genetic testing is the responsibility of the party 
who is requesting the test, although the court may apportion the cost among the 
parties. G.L. c. 209C, § 17. The court can only order DOR (the “IV-D agency”) to 
pay for the testing if DOR is the moving party. G.L. c. 209C, § 17. However, if the 
putative father is found to be the biological father, “the court shall order the puta-
tive father to reimburse the IV-D agency or the other party.” G.L. c. 209C, § 17. 

Genetic marker testing is a “necessary expense” under the Indigent Court Costs 
Act (ICCA). G.L. c. 209C, § 17. Thus, if the moving party is unable to afford the 
cost of the testing, the court can order that the Commonwealth (i.e., CPCS) pay 
the costs under the Indigent Court Costs Act. However, DOR can and, in most 
cases, will arrange and pay for paternity testing if a party applies for DOR ser-
vices (assuming the cooperation of all parties involved). Counsel representing a 
party seeking paternity testing may first try to procure such testing through 
DOR. If the client has a valid reason for not proceeding with DOR, or if DOR 
refuses to pay for the testing, then counsel should file a motion for funds under 
the ICCA. See Chapter 11, Use of the Massachusetts Indigent Court Costs Act. 

§ 19.3.7 Equity Actions by a Putative Father  
when There Is a “Presumed” Father 

The statutory presumption created by G.L. c. 209C, § 6—that a mother’s hus-
band is the father of her child—derives from the longstanding public policy in 
favor of protecting the “legitimacy” of a child born during a marriage. C.C. v. 
A.B., 406 Mass. 679, 682–83 (1990). A man who is the biological father of the 
child but “a stranger to the marriage” cannot bring an action under Chapter 
209C to establish paternity of a child born or conceived during a marriage. 
G.L. c. 209C, § 5. However, the mother, the child’s guardian, or someone stand-
ing in parental relationship to the child can file a Chapter 209C action to estab-
lish that the “stranger to the marriage,” rather than the mother’s husband, is the 
biological father of the child. G.L. c. 209C, § 5; C.C. v. A.B., 406 Mass. at 686–
87. In addition, a man who believes he is the biological father may seek to estab-
lish his paternity in an equity action in the Probate and Family Court. 
G.L. c. 215, § 6; see C.C. v. A.B., 406 Mass. at 686–87. 

When filing an equity action to establish paternity, the biological or putative 
father must first overcome the presumption of the child’s “legitimacy” by 
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demonstrating, as a threshold matter, that he has clear and convincing evidence 
of a substantial relationship with the child. M.J.C. v. D.J., 410 Mass. 389, 393–
94 (1991); C.C. v. A.B., 406 Mass. 679, 686–87 (1990). To support his claim, the 
putative father should file a verified complaint and a sworn affidavit describing 
the depth of his bond with the child, the frequency and duration of his prior con-
tact with the child, his performance of acts consistent with being the child’s father, 
and the child’s knowledge that he is the child’s father. See, e.g., R.R.K. v. S.G.P., 
400 Mass. 12, 20–22 (1987), E.N.O. v. L.M.M., 429 Mass. 824, 830-31 (1999). 
The court’s determination will depend on a factual, case-by-case determination 
of what serves the best interests of the child. R.R.K. v. S.G.P., 400 Mass. at 21. 

If the mother denies the putative father’s claims, the court may appoint a guard-
ian ad litem for the child to investigate and report to the court on the issue. R.R.K. 
v. S.G.P., 400 Mass. 12, 14 (1987); J.C. v. E.M., 36 Mass. App. Ct. 446, 449 
(1994). The court can also order genetic marker testing. G.L. c. 209C, § 17; R.R.K. 
v. S.G.P., 400 Mass. at 14. See Exhibit 19O, Complaint in Equity to Establish 
Paternity. 

§ 19.3.8 Obtaining an Order of Temporary 
or Permanent Custody 

The outcome of a care and protection proceeding may be that the father, who 
was previously the child’s noncustodial parent, obtains custody of the child. In 
many cases, the Juvenile Court will grant temporary custody to a noncustodial 
parent after the child is removed from the home of the custodial parent. Prior to 
July 8, 2008, G.L. c. 119, § 24 gave the Juvenile Court authority to order tempo-
rary custody to a “qualified individual” at the temporary custody hearing. See 
also Care and Protection of Manuel, 428 Mass. 527, 532–33 (1998). This au-
thority was inadvertently removed from the statute when the legislature amend-
ed Chapter 119 in 2008. However, judges have ignored this drafting error and 
continue to grant temporary custody to qualified individuals (including parents) 
at the temporary custody hearing. See Chapter 3, Initiation of Care and Protec-
tion Proceedings, for a further discussion of this issue.  

Obtaining permanent custody is more complicated. A mother of a child born 
outside of marriage has custody of her child by operation of law until the court 
makes another order of custody. G.L. c. 209C, § 10; Smith v. McDonald, 458 
Mass. 540, 545 (2010); But see Commonwealth v. Gonzalez, 28 Mass. L. Rep. 
377, 2011 Mass. Super. LEXIS 96 (Mass. Super. Ct. 2011) (holding G.L. c. 209C, 
§ 10 unconstitutional because it discriminates against fathers). Prior to July 8, 
2008, the Juvenile Court did not have statutory authority to enter a final or per-
manent custody order to a parent as a dispositional option. The court was able to 
give temporary custody to the father, who then needed to file an appropriate action 
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in the Probate and Family Court to obtain permanent custody (i.e., a complaint 
to establish paternity, a complaint for custody, or a complaint for modification of 
a prior custody order). Once the father obtained a permanent custody order from 
the Probate and Family Court, the Juvenile Court could dismiss the care and 
protection case. In many cases, all parties were in agreement with this resolu-
tion. However, if one or more parties opposed an award of custody to the father, 
a trial on the merits of the care and protection matter was necessary. 

In 2008, the legislature amended Chapter 119 to enable the Juvenile Court to 
transfer permanent custody to a previously noncustodial parent, relative, or other 
caretaker after adjudication. G.L. c. 119, § 26(b)(2)(i); see also Care and Protec-
tion of Lillith, 61 Mass. App. Ct. 132, 143 (2004) (citing Care and Protection of 
Zelda, 26 Mass. App. Ct. 869, 871 (1989)). This change was made to streamline 
the process by which a noncustodial parent in a care and protection case could 
obtain permanent custody. However, the change raises a number of issues that 
have yet to be determined, which may have significant consequences for the 
parties in the future. As such, counsel must carefully consider whether it is better 
for the client if the Juvenile Court issues the order, or whether the parties should 
obtain the order in the Probate and Family Court and then request that the care 
and protection proceeding be dismissed.  

One significant factor is whether the Juvenile Court will consider an order grant-
ing permanent custody to a parent a final adjudication in the care and protection 
case, or whether the case will remain on the court’s docket and parties will have 
a right to a review and redetermination hearing under G.L. c. 119, § 26(c). Some 
courts may consider the case concluded while other courts may “off-list” the mat-
ter, meaning that the case is dormant but could be advanced in the future by any 
party to the case. In Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 
569-74 (2009) (discussed more fully below), the Appeals Court held that even 
after entry of a permanent guardianship order, the parents retained residual rights 
under the care and protection case, including the right to a review and redeter-
mination. It is unclear whether this rule also applies in cases where the court 
grants permanent custody to a parent. 

Assuming the Juvenile Court would allow a subsequent review and redetermina-
tion hearing, counsel representing a mother who is facing a loss of custody must 
consider whether in the future she will have a better chance of regaining custody 
at a review and redetermination hearing in the Juvenile Court or seeking a modi-
fication of custody in the Probate and Family Court under the paternity statute. 
Counsel must consider the differing standards and burdens of proof in the two 
proceedings. Counsel must also consider the difference in the due process pro-
tections (including the right to counsel) available in the care and protection pro-
ceeding versus a Probate Court proceeding. Finally, counsel must consider the 
fact that unlike in a care and protection case, the child and DCF will not be parties 
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to the Probate and Family Court proceeding. Counsel for the child and the father 
must consider all these factors as well in deciding whether it is better to obtain a 
permanent custody order under the care and protection case or under the paternity 
statute.  

Also unclear is whether the Juvenile Court will include provisions that address 
visitation and support in its permanent orders, and whether those orders are subject 
to modification and/or enforcement in future proceedings in the Juvenile Court. 
Counsel must consider whether it is more advantageous to have support and 
visitation issues decided by the Juvenile Court or the Probate and Family Court. 

Practice Note 
Some Probate and Family Court judges may be reluctant to hear a 
motion for custody when there is a care and protection proceeding 
pending in the Juvenile Court. If all parties are in agreement with go-
ing to Probate and Family Court, counsel will need to persuade both 
the Juvenile Court and the Probate and Family Court of the benefits 
of doing so. See Care and Protection of Joselito, 77 Mass. App. Ct. 
28, 29-30 (2010) (Juvenile Court dismissed care and protection case 
after the mother obtained custody in the Probate and Family Court). 
If both courts are in agreement, counsel may want to ask the Juve-
nile Court to provide a notice to the Probate and Family Court of its in-
tent to dismiss the care and protection proceeding upon entry of the 
custody order by the Probate and Family Court. If the Juvenile Court 
will not provide such notice, counsel may ask the Department to 
write a letter to the Probate Court indicating its intention to request 
that the care and protection case be dismissed upon the Probate 
Court’s issuing a custody order. 

See Exhibit 19G, Complaint for Custody Under G.L. c. 209C, and Exhibit 19H, 
Complaint for Modification of Custody Under G.L. c. 209C. Finally, it is not 
clear what should happen if the Juvenile Court wants to give permanent custody 
to the father, but there was a prior paternity proceeding in the Probate and Fam-
ily Court in which custody was granted to the mother. To avoid having conflict-
ing custody orders from two different courts, counsel should ask the Probate and 
Family Court to modify its custody order. Depending upon the posture of the 
case and the client’s position, the parent may request the Probate Court modify 
its order either before or after the Juvenile Court has adjudicated the care and 
protection case. However, if the father waits until after the Juvenile Court has 
entered judgment in the care and protection case, he will not have a right to ap-
pointed counsel in the subsequent Probate Court proceeding. 
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§ 19.4 GUARDIANSHIP 

Practice Note 
In January 2009, Massachusetts repealed the then existing guardi-
anship statute, G.L. c. 201, and replaced it with a new guardianship 
law. G.L c. 190B, created by 2008 Mass. Acts c. 501. The guardian-
ship statute is part of a larger law, called the Uniform Probate Code 
(UPC). The UPC contains seven “articles.” Article V governs guardi-
anship of minors and incapacitated adults and management of their 
property. Individuals may refer to the new guardianship statute as 
the “UPC” or “Article V”. 

In many ways, the new guardianship of minors statute is quite simi-
lar to the old law. As before, a judge of the Juvenile or Probate and 
Family Court may appoint a qualified person to serve as a child’s 
guardian, either with the consent of the parents, or if after trial it is 
shown that the parents are unfit to care for the child. Once ap-
pointed, the guardian’s responsibilities are similar to that of a parent. 
The guardian has care and custody of the child and can make deci-
sions about school, medical care, and with whom the child may visit. 

However, there are several notable changes made by the UPC. 
They include the following: 

• A child of any age may file a petition requesting appointment of a 
guardian. 

• Children in Probate and Family Court proceedings (but not par-
ents or prospective guardians) now have a right to court-
appointed counsel provided by CPCS. 

• Children fourteen and older have enhanced rights throughout the 
guardianship proceeding, including the right to attend hearings. 

• A guardian may not make decisions involving extraordinary medi-
cal treatment. 

• A guardian may not move with the child out of state without the 
court’s permission. 

• Guardians must file annual reports with the court. 

If a child has assets, a separate proceeding to appoint a conservator 
must be initiated. 

The Probate and Family Court may appoint someone other than a child’s parents 
as a temporary or permanent legal guardian for a child under the age of eighteen. 
G.L. c. 190B, § 5-201. The Juvenile Court also may appoint a guardian for the 
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child if a proceeding concerning the child is pending in the Juvenile Court. 
G.L. c. 190B, § 5-201. This may include a care and protection, CHINS, delin-
quency, or youthful offender proceeding. With certain exceptions, the guardian 
has the authority to make all decisions about the child’s care and custody, in-
cluding but not limited to where the child lives, where the child attends school, 
and what medical care the child receives. G.L. c. 190B, § 5-209. In a guardianship 
case, the person seeking to be appointed as the guardian typically is called the “pe-
titioner.” A child who is the subject of a guardianship is referred to as the “ward.” 
G.L. c. 190B, § 5-101(25). Unless terminated by the court, a permanent guardian-
ship remains in effect until the child turns eighteen. 

There are different ways that a guardianship proceeding might arise in the context 
of a child welfare case. The most common are: 

• One of the parties in the care and protection case files a guardian-
ship petition in the Juvenile or Probate and Family Court and pro-
poses a permanent guardian for the child, whether assented to or 
not, which is intended as a final disposition of the care and pro-
tection case. 

• A child in a care and protection or CHINS case nominates his or 
her own guardian. 

• A relative or other adult  who is not a party to the care and protec-
tion or CHINS case may file a petition for guardianship of the 
child in the Juvenile or Probate and Family Court. 

• A guardianship case may be before the Probate and Family Court, 
and the judge sua sponte transfers custody of the child to DCF 
under G.L. c. 119, § 23(a)(3). 

• A guardianship petition may be pending in the Probate and Fam-
ily Court when a care and protection or CHINS case is filed in the 
Juvenile Court. 

In some cases, DCF may “sponsor” the guardianship if the child cannot return 
home and DCF determines that there is no reasonable likelihood that the child 
will be adopted. 110 C.M.R. § 7.301. In other cases, a parent or child may pro-
pose guardianship as an alternative to DCF’s proposed plan of adoption for the 
child. When DCF sponsors the guardianship, the guardians may be eligible to 
receive financial and other assistance from DCF after the guardianship is final-
ized. 110 C.M.R. § 7.303. See Chapter 20, Permanency Planning, for a discussion 
of guardianship subsidies and postguardianship services.  
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The court may appoint a guardian for a minor if the court finds that the prospec-
tive guardian is qualified and that the appointment will serve the child’s best 
interests. G.L. c. 190B, § 5-206(c). In addition, one of the following conditions 
must be met: 

• the parents are deceased; 

• the parents are incapacitated; 

• the parents consent; 

• the parents’ rights have been terminated; 

• the parents have signed a voluntary surrender; or 

• the court finds that the parents are unavailable or unfit to have 
custody. 

§ 19.4.1 Filing the Guardianship Petition 

“A minor or any person interested in the welfare of the minor” may file a peti-
tion requesting that the court appoint a guardian for the child. G.L. c. 190B, § 5-
206(a). This means that the prospective guardian, a parent or the child may be 
the petitioner. If a child fourteen or older nominates his or her own guardian, the 
court must appoint that person unless the court finds it would be contrary to the 
child’s best interests. G.L. c. 190B, § 5-207(a). This section creates a presump-
tion that the child’s nominee shall be appointed over any other proposed guardian. 

Practice Note 
The provision allowing a child of any age to request appointment of 
a guardian is a change from the prior guardianship statute. Under 
the former law, only a child fourteen or older could nominate his or 
her own guardian. See former G.L. c. 201, § 2 (rescinded by 2008 
Mass. Acts c. 521, § 21).  

Venue for a guardianship proceeding in the Probate and Family Court is in the 
county where the child resides at the time the case is filed. G.L. c. 190B, § 5-
105(a)(1). Venue for a guardianship proceeding in the Juvenile Court is in the 
court where the underlying proceeding was filed. G.L. c. 190B, § 5-105(a)(1).  

If a person files a guardianship petition in the Probate and Family Court while a 
custody case involving the same child is pending in the Juvenile Court, counsel 
may consider requesting an interdepartmental assignment under Trial Court Rule 
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XII so that a single judge can hear both cases. See discussion of interdepartmental 
assignments in Chapter 13, Trial Preparation and Conduct. 

If the parents, DCF, and the child (fourteen or older) all assent to the guardian-
ship, the court process is relatively simple. The guardianship petition forms may 
be obtained at the Probate and Family Court, and they are usually available at 
the Juvenile Court as well. They also are available on both the Juvenile Court 
and Probate and Family Court Web sites at http://www.mass.gov/courts/
courtsandjudges/courts/juvenilecourt/forms.html and at http://www.mass.gov/
courts/courtsandjudges/courts/probateandfamilycourt/upcforms.html. If there are 
siblings, a separate petition must be filed for each child. There is no filing fee. 
The parents and child (if fourteen or older) can indicate their assent by signing a 
separate consent form, which must be notarized.  

Some juvenile courts will not grant a guardianship petition without the introduc-
tion of evidence or an admission that the parent is unfit. If counsel represents a 
parent or child who is assenting to the guardianship but who wishes to avoid any 
admission or adjudication of parental unfitness, he or she should object to this 
practice. The guardianship statute provides alternate grounds for allowing a 
guardianship petition: either the parents may consent, or the court must find the 
parents are unavailable or unfit to have custody. G.L. c. 190B, § 5-206(c). Fur-
ther, the Supreme Judicial Court has stated that where a parent nominates a suit-
able caretaker for his or her child, “the State's interest to justify intervention on 
behalf of the child is de minimis.” See Freeman v. Chaplic, 388 Mass. at 407. If 
the Juvenile Court will not accept an assented-to guardianship without a finding 
of unfitness, counsel should talk with the parties about the possibility of instead 
filing the guardianship petition in the Probate and Family Court and then asking 
the Juvenile Court to dismiss the care and protection case. Cf. Care and Protec-
tion of Joselito, 77 Mass. App. Ct. 28, 29-30 (2010) (Juvenile Court dismissed 
care and protection case after the mother obtained custody in the Probate and 
Family Court). Another option might be to ask the Juvenile Court to make a 
finding that the parent is “unavailable” as opposed to “unfit.” 

Practice Note 
When advising the client about the benefits of obtaining a guardian-
ship order in the Juvenile Court versus the Probate Court, counsel 
must consider the impact of Care and Protection of Thomasina, 75 
Mass. App. Ct. 563, 569-74 (2009). In Thomasina, the Appeals 
Court held that after entry of a permanent guardianship, parents 
(and presumably children) retain the right to a review and redetermi-
nation hearing, and the right to counsel, in the underlying care and 
protection case. However, if the Probate Court enters the guardian-
ship and the Juvenile Court dismisses the care and protection case, 
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the parties would have no continued right to a review and redetermi-
nation hearing. Further, the parents would not be entitled to court-
appointed counsel should they later wish to vacate the guardianship 
in the Probate and Family Court (though the child may be appointed 
counsel). For a further discussion of Thomasina and its impact on 
the care and protection case, see the discussion below in § 19.4.9, 
Status of Care and Protection Case Upon Allowance of Guardianship 
Petition. 

The petitioner also must file a bond form along with the petition. This bond form 
indicates if the child owns any real estate or has other property worth more than 
$100. The purpose of posting a bond is to protect the child’s assets. If the child 
does not have property worth more than $100, the petitioner should check off 
“without sureties” on the bond form and ask the clerk to file the bond “without 
sureties.” The Probate and Family Court petition for appointment of the guard-
ian has a checkbox to request the court waive the sureties. In Juvenile Court, a 
motion to waive sureties on the bond will be required. If the child has real estate 
or other additional assets worth more than $100, counsel must obtain a surety 
bond and file required inventories of the child’s assets. 

Practice Note 
The Probate and Family Court has developed an interactive pro-
gram called I-Can, available online and at public computers in many 
of the divisions, for completing the forms necessary to file a guardi-
anship of minor petition. This program can be accessed online at 
http://www.icandocs.org/ma. 

Once the petition is filed, the court will assign a docket number to the case. Al-
though a guardianship petition filed in the Juvenile Court typically is heard to-
gether with a pending care and protection or CHINS case, it is a separate court 
action and will have its own docket number. 

In the Juvenile Court, the petitioner must file a certified copy of the child’s birth 
certificate within sixty days of commencement of the action. Juv. Ct. R. 4A. In 
addition, in the Juvenile Court, probation will run a Court Activity Record In-
formation (CARI) check, and the judge will issue an order for a check of the 
DCF Central Registry. 

Practice Note 
Counsel for a party who supports a guardianship must be aware of 
ethical considerations when the guardianship petition is being filed 
by the prospective guardians. If the prospective guardians have no 
counsel (as is often the case), they may ask counsel for assistance 
in filing the petition. In that situation, counsel should consult Rule 4.3 
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of the Massachusetts Rules of Professional Conduct, which ad-
dresses dealings with unrepresented persons. Counsel is advised to 
refrain from drafting any documents or providing specific advice to 
the prospective guardian about the drafting of documents, service of 
process, or filing of a guardianship petition. Counsel should also 
avoid providing the prospective guardian with anything other than 
general information about the guardianship process. If the petition is 
to be filed in the Probate and Family Court, the prospective guardian 
can use I-Can, referred to above, or go the Registry of Probate for 
information on filing a guardianship of minor petition. Most divisions 
have information pamphlets with instructions on how to file a guardi-
anship of minor petition. In addition, under the UPC, “any person” 
may file a petition nominating someone else to be the child’s guard-
ian, so counsel for a parent or child may want to consider filing the 
petition instead. 

§ 19.4.2 Appointment of Counsel for Children 

The UPC created a new right to counsel for children who are the subject of 
guardianship of minor proceedings. G.L. c. 190B, § 5-106(a). This change has 
no effect in most Juvenile Court cases where the child already has appointed 
counsel in the underlying care and protection or CHINS case. However, children 
may now be appointed counsel in private guardianship cases in the Probate and 
Family Court. In addition, if a guardianship petition is filed in connection with a 
delinquency or youthful offender case in the Juvenile Court, the court may appoint 
the child separate counsel for the guardianship proceeding. 

The appointment of counsel is not automatic. The statute provides that after a 
petition is filed, the court shall appoint counsel for the child if: 

• the child requests it, 

• someone requests it on behalf of the child, or 

• the court decides that the child’s interests are not adequately pro-
tected.  

G.L. c. 190B, § 5-106(a). If the child is fourteen or older, the court must consider 
the child’s choice of counsel. G.L. c. 190B, § 5-106(a). In addition, if a request is 
made for court authorization to administer extraordinary medical treatment to 
the child, the court must appoint counsel for the child. G.L. c. 190B, § 5-
306A(a). 
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Anyone may request counsel for the child, including the parents or prospective 
guardians. If a request is made, the court has no discretion to deny it and must 
appoint counsel. In addition, the judge may appoint counsel on his or her own 
initiative. The Probate and Family Court has issued guidelines for its judges to 
aid in determining when counsel should be appointed. Some factors the judge 
may consider include: whether the petition is contested by any of the parties, the 
relationship between the child and the proposed guardian, and whether DCF is 
involved with the child. See Probate and Family Court Judicial Policy Guide-
lines regarding Section 5-106 Appointment of Counsel. 

Typically, the child’s right to counsel under the UPC ends upon entry of the 
guardianship, unless the court orders otherwise. The one exception is if there is 
an order outstanding regarding extraordinary medical treatment. In those cases, 
the child’s attorney will continue to represent the child at court reviews. If the 
guardianship arose out of an underlying care and protection case, the child may 
continue to have a right to counsel under G.L. c. 119, § 29. (See discussion below, 
Status of Care and Protection Case upon Allowance of Guardianship Petition.) 

Practice Note 
The Committee for Public Counsel Services has created a separate 
panel of attorneys to represent children in private guardianship pro-
ceedings in the Probate and Family Court. To receive appointments 
in these cases, attorneys must be on the CAFL trial panel (i.e., certi-
fied to represent parties in care and protection and CHINS cases), 
complete the application, and attend a CPCS-sponsored training 
program. In the Juvenile Court, any CAFL-certified attorney may rep-
resent a child in a guardianship proceeding. If a guardianship peti-
tion is filed in connection with a care and protection case, the child 
will already have certified counsel. However, if a guardianship peti-
tion is filed in connection with a delinquency or youthful offender 
matter, and the delinquency attorney is not CAFL-certified, the de-
linquency attorney should request that the court appoint a CAFL at-
torney. Some courts may be reluctant to appoint counsel for the 
purpose of filing a petition, as the statute appears to authorize the 
appointment of counsel only after a petition is filed. In that situation, 
counsel should contact the CAFL administrative office. 

§ 19.4.3 Notice 

After filing the petition, the petitioner must provide notice to:  

• the minor, if fourteen or older (if not the petitioner); 
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• any person who has been given care or custody by a court; 

• any person whom is alleged to have had the principal care or cus-
tody of the child or with whom the child has resided during the 
preceding sixty days (but not foster parents);  

• the parents (unless their rights have been terminated or they 
signed a surrender); 

• if no parents, then brothers or sisters, or, if none, the child’s heirs; 

• the child’s spouse, if married; 

• if a minor fourteen or older has nominated his own guardian, that 
person;  

• if a parent or guardian has appointed a guardian under a will or 
written instrument, that person; 

• any guardian or conservator of the child; and  

• the Veterans Administration, if the child is entitled to VA benefits.   

G.L. c. 190B, § 5-206. 

No notice need be given to any person if  

• the person has consented in writing to the guardianship,  

• the person has executed an adoption surrender, or  

• the court has terminated his or her parental rights.  

Juv. Ct. R. 3(A)(2)(i); Probate and Family Court Standing Order 4-09, para. (g). 

The rules of the Juvenile Court and the Probate and Family Court both provide 
detailed instructions for service in guardianship cases. Under Juvenile Court 
Rule 3, the petitioner must serve in-hand the parents, the child if over the age of 
14, and DCF if it has legal custody. Juv. Ct. R. 3(A)(2). Personal service on the 
parents and on DCF’s representative may be made when the matter comes be-
fore the judge. Juv. Ct. R. 3(A)(2)(b). If DCF is not the legal custodian, the peti-
tioner must still serve DCF, but service may be completed by mail. Juv. Ct. R. 
3(A)(2)(c).  
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If a parent’s whereabouts or identify is not known, service must be accom-
plished by publication. Juv. Ct. R. 3(A)(2)(d)–(i). The publication must appear at 
least seven days before the petition is heard. Juv. Ct. R. 3(A)(2)(i). 

Service in the Probate and Family Court is governed by Standing Order 4-09 (as 
amended, effective Feb. 8, 2010). Upon the filing of the petition, the Probate and 
Family Court will issue an Order of Notice with instructions for notice to the 
parents, the minor, if over fourteen, and other interested parties. If a party’s 
whereabouts are known, service must be made in hand, or, alternatively, a party 
may accept service by signing and notarizing the Order of Notice. Prob. & Fam. 
Ct. Standing Order 4-09, para. (a). If a party’s whereabouts are known, but the 
petitioner has been unable to accomplish in-hand service, despite diligent ef-
forts, the petitioner may leave a copy of the Petition and Order of Notice at his 
or her last and usual place of residence, and then also must send by mail. Prob. 
& Fam. Ct. Standing Order 4-09, para. (b). If a party’s whereabouts are not 
known, the petitioner must serve by mail to the last known address and must 
publish notice in the newspaper. Prob. & Fam. Ct. Standing Order 4-09, para. 
(c). Finally, if the child is in the custody of DCF, the petitioner may serve DCF 
by mail. Prob. & Fam. Ct. Standing Order 4-09, para. (f). The Probate and Fam-
ily Court Web site contains helpful instructions and a checklist for notice in 
guardianship of minor proceedings. See http://www.mass.gov/courts/
courtsandjudges/courts/probateandfamilycourt/upcforms.html, 

If the child is receiving or is entitled to receive benefits under a U.S. veteran’s 
benefits program, the veteran’s program is considered a “party” to the court case 
and must receive notice of the petition. G.L. c. 190B, § -206; Juv. Ct. R. 3(A)(2)(h); 
Prob. & Fam. Ct. Standing Order 4-09, para. (e). 

If service was made in hand in the Juvenile Court case, the return of service 
must be filed with the court. If the notice was published in the newspaper and/or 
made by certified or registered mail, the petitioner should also file the “tear 
sheets” from the newspaper and/or certified mail receipts as proof of service. In 
addition, the Juvenile Court requires the petitioner to file an affidavit of service. 

In the Probate and Family Court, the officer or other person making service must 
complete and sign the “Return of Service” on a copy of the Order of Notice, 
indicating how service was made. Prob. & Fam. Ct. Standing Order 4-09, para. 
(h). The petitioner must file this promptly with the court. If service was made by 
leaving at the last known address and mail, the return of service must describe the 
efforts made to accomplish in-hand service. Prob. & Fam. Ct. Standing Order 4-
09, para. (h). 
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§ 19.4.4 Motion for Temporary Guardianship 

As discussed above, prior to July 8, 2008, G.L. c. 119, § 24 gave the Juvenile 
Court authority to order temporary custody to a “qualified individual” at the 
temporary custody hearing. See also Care and Protection of Manuel, 428 Mass. 
527, 532–33 (1998). Thus, temporary guardians were rarely, if ever, appointed 
by the Juvenile Court at the outset of a care and protection case. However, when 
the legislature amended Chapter 119 in 2008, it inadvertently removed from 
Section 24 the Juvenile Court’s authority to grant temporary custody to a third 
party at the temporary custody hearing. Since then, judges have ignored this 
drafting error and continue to grant temporary custody to a relative or other 
qualified individual. If, however, a judge were to refuse to issue a temporary 
custody order because of the statutory change, the proposed caretaker or one of 
the parties could instead file a guardianship petition along with a motion for 
temporary guardianship. G.L. c. 190B, § 5-204(b). 

In addition, there may be a case where the Juvenile Court grants custody to DCF 
at the temporary custody hearing, and then, prior to trial, the parent or child 
wants the child placed in the temporary custody of a third party. Some juvenile 
court judges are reluctant to entertain a motion to change the temporary custody 
order at this stage of the proceeding prior to trial because doing so is not ex-
pressly authorized in Chapter 119. In this scenario, the prospective guardians (or 
one of the parties) might consider filing a guardianship petition along with a 
motion for temporary guardianship. G.L. c. 190B, § 5-204(b). This same ap-
proach may be used in the Probate and Family Court when DCF has custody of 
a child pursuant to G.L. c. 119, § 23(a)(3). G.L. c. 190B, § 5-204(b). 

Practice Note 
If the child is in DCF custody, the prospective caretaker can also 
apply to DCF to be the child’s foster parent. There are benefits and 
disadvantages to having the caretaker serve as a foster parent versus 
obtaining custody directly from the court. For a detailed discussion 
of this issue, see Chapter 3, Initiation of Care and Protection Pro-
ceedings. See also Chapter 7, Services, Placement and Visitation, 
for a discussion regarding DCF placement decisions. 

The court may appoint a temporary guardian for a child if a guardianship petition 
is pending in the court, and if: 

• the minor has no guardian, and 

• the child is at risk of substantial harm to health, safety, or welfare 
if a guardian is not appointed before the return date, and 

19–26 2nd Supplement 2012 



COLLATERAL FAMILY LAW PROCEEDINGS § 19.4 

• no person appears to have authority to act on behalf of the child.   

Counsel must file a motion which states the circumstances requiring the ap-
pointment, the particular harm sought to be avoided, and actions which will be 
necessary by the guardian to avoid the harm. The motion must be accompanied 
by a supporting affidavit.  G.L. c. 190B, § 5-204(b). The Juvenile Court has created a 
verified motion form and there is no need for a separate affidavit. 

The petitioner must give written notice seven days prior to the hearing, both in 
hand to the minor if fourteen or older, and by delivery or mail to all persons 
named in the petition. The petition must provide a certificate of notice. 
G.L. c. 190B, § 5-204(d). If a person who is required to receive notice is of parts 
unknown, the notice can be delivered or mailed to the person’s last known ad-
dress. G.L. c. 190B, § 5-204(f). In an emergency, the court may shorten or waive 
the notice requirement. However, if the child is fourteen or older, prior notice 
must be given to the child “as the court may order.” G.L. c. 190B, § 5-204(e). 
Presumably, this means that a child fourteen or older must have prior notice that 
someone is being appointed his temporary guardian, though the judge may direct 
how notice will be given to the child.  

If the court appoints a temporary guardian in an emergency without prior notice, 
postappointment notice must be given to the child if fourteen or older and to 
those named in the petition. The notice must state that the person can move to 
vacate the appointment. The petitioner must file a certificate with the court within 
seven days of the appointment stating that he or she gave the required notice. If 
the petitioner does not file the certificate within seven days, the court can vacate 
the emergency appointment on its own motion. G.L. c. 190B, § 5-204(e). If the 
child or other person moves to vacate the emergency appointment, the court 
must hear the matter de novo as expeditiously as possible. G.L. c. 190B, § 5-
204(e). 

The appointment of a temporary guardian may be for up to ninety days. 
G.L. c. 190B, § 5-204(b). If there are extraordinary circumstances, it may be for 
a longer period.  G.L. c. 190B, § 5-204(b). If good cause is shown, the appoint-
ment can be extended for additional ninety-day periods. G.L. c. 190B, § 5-
204(b). See Exhibit 19P, Motion for Appointment of Temporary Guardian. 

(a) Appointment of a Special Guardian 

The UPC created a new type of guardian, called a “special guardian.” 
G.L. c. 190B, § 5-204(c). A special guardian is a temporary guardian that is ap-
pointed on an emergency basis to replace an existing guardian. The court may 
appoint a special guardian in situations where 
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• the child already has an appointed guardian,  

• the appointed guardian is not performing his duties “effectively,” 
and  

• the court finds that the welfare of the child requires immediate ac-
tion.   

G.L. c. 190B, § 5-204(c). 

Practice Note 
The statute provides that the court may appoint a special guardian 
“with or without notice.” However, since a child fourteen or older has 
a right to object to the appointment of a temporary guardian, argua-
bly the child should have the same right to notice and the opportu-
nity to object if the court appoints a new person to be the child’s 
guardian. 

A special guardian has the same powers as a general guardian. G.L. c. 190B, § 5-
204(c). A special guardian may be appointed for the same length of time as a 
temporary guardian. G.L. c. 190B, § 5-204(c). The appointment of a special 
guardian suspends the authority of the previously appointed guardian. 
G.L. c. 190B, § 5-204(c). 

§ 19.4.5 Special Protections for Minors Fourteen  
and Older 

The UPC provides special rights and protections for children fourteen and older. 
These provisions were part of an effort to provide greater autonomy to incapaci-
tated persons in adult guardianship proceedings. The following provisions apply 
specifically to children fourteen and older:  

• If the child nominates his or her own guardian, the court must ap-
point that person unless the court finds it would be contrary to the 
child’s best interests. Thus, the child’s choice of guardian must be 
given priority over another prospective guardian. G.L. c. 190B, 
§ 5-207. 

• The child must be provided notice of the filing of a guardianship 
petition, of any request for appointment of a temporary guardian, 
and of a petition to remove a guardian. G.L. c. 190B, §§ 5-204, 5-
206, 5-212. 
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• The child may petition for removal of a guardian. G.L. c. 190B, 
§ 5-212. 

• The child has a right to be present at all hearings, to present evi-
dence, and to cross-examine witnesses. G.L. c. 190B, § 5-106(c). 

• The child may ask that the proceeding be closed. G.L. c. 190B, 
§ 5-106(c). 

§ 19.4.6 Trial on Guardianship Petition 

If any party does not consent to the guardianship petition, a trial must be held in 
which documentary or testimonial evidence in support of or in opposition to the 
petition is presented to the court. While the guardianship petition is technically a 
separate action from the care and protection case and has a separate docket 
number, in practice the Juvenile Court typically hears evidence on both matters 
together. See Chapter 13, Trial Preparation and Conduct, for a more complete 
discussion.  

Where DCF’s goal for a child in its custody is placement with an identified 
guardian, the guardianship proceeding should be consolidated with the care and 
protection case, “thus eliminating the burden on parents to litigate unfitness in 
two separate actions.” Care and Protection of Thomasina, 75 Mass. App. Ct. 
563, 574 n.19 (2009). Alternatively, if the proposed guardians file a separate 
guardianship petition, DCF must be made a party. Care and Protection of 
Thomasina, 75 Mass. App. Ct. at 574 n.19. When competing plans are presented 
to the judge through a care and protection and guardianship petitions, the mat-
ters generally should be heard together. Guardianship of Phelan, 76 Mass. App. 
Ct. 742, 749 (2010). 

Practice Note 
If DCF proposes a guardian, and the court approves the plan, the 
guardian can receive financial assistance in the form of a guardian-
ship subsidy equal to the amount of a foster care payment. 110 
C.M.R. § 7.303(1). But if the court appoints a guardian proposed by 
the parent or child, and DCF did not support the prospective guard-
ian, the family will not receive a subsidy. 110 C.M.R. § 7.303(2), (4).  

The standard and burden of proof in a contested guardianship proceeding is the 
same as in a care and protection case. The petitioner must prove by clear and 
convincing evidence that the objecting parent is currently unfit and that ap-
pointment of the guardian would be in the best interests of the child. 
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G.L. c. 190B, §§ 5-204(a), 5-207; R.D. v. A.H., 454 Mass. 706, 711-12 & n.9 
(2009); Guardianship of Estelle, 70 Mass. App. Ct. 575, 578-79 (2007). 

The court may not appoint a guardian over the parent’s objection simply because 
the proposed guardian can provide a better home or act as a better parent than 
the child’s parents. Guardianship of Yushiko, 50 Mass. App. Ct. 157, 158–59 
(2000). The court must apply the same standard of parental unfitness established 
in care and protection and termination of parental rights cases. R.D. v. A.H., 454 
Mass. 706, 712 n.9 (2009). See Chapter 14, The Adjudication and Disposition of 
Care and Protection and Termination of Parental Rights Proceedings, for a de-
tailed discussion about the law of parental unfitness. 

The UPC bars certain persons from being appointed guardians. G.L. c. 190B, 
§ 5-107. Specifically, the court cannot appoint a person to be the child’s guard-
ian if the prospective guardian is being investigated or has charges pending for 
assault and battery that resulted in serious bodily injury to the child, or is being 
investigated or has charges pending for neglect of the child. G.L. c. 190B, § 5-107.  

There is no requirement that the court terminate parental rights before appoint-
ing a permanent guardian for the child. However, in a care and protection case, 
the Juvenile Court has the authority to appoint a permanent guardian and enter 
an order terminating parental rights if it finds the parents are unfit and makes an 
independent determination that termination of parental rights is in the child’s 
best interests. See Adoption of Nancy, 443 Mass. 512, 515–17 (2005); Adoption 
of Gillian, 63 Mass. App. Ct. 398, 406–07 (2005). Presumably, the Probate and 
Family Court also has this authority when hearing consolidated guardianship 
petitions and petitions to terminate parental rights. If the court does not termi-
nate parental rights, and circumstances change, the parent may seek to revoke 
the guardianship. (See discussion below.) 

Unlike Juvenile Court proceedings, Probate and Family Court proceedings are 
open to the public. Counsel should consider filing a motion to close the proceed-
ings if doing so is in the client’s interests. While the UPC expressly allows chil-
dren fourteen and older to ask the court to close the proceedings, G.L. c. 190B, 
§ 5-106(c), there is nothing to bar counsel for a younger child or for a parent 
from filing a similar motion. 

Trial in a guardianship case should be very similar to trial in a care and protec-
tion case. However, the UPC has one unusual provision. It states that “any per-
son” may apply to the court for permission to provide information to the court in 
the guardianship proceeding. G.L. c. 190B, § 5-106(d). This means that someone 
who is not a party to the case may introduce evidence without being called as a 
witness by one of the parties. The court may grant the person’s request, with our 
without a hearing, if it will serve the child’s best interests. G.L. c. 190B, § 5-
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106(d). The Probate and Family Court has created a form for making such a 
request entitled “Application for Permission to Provide Information.” It is avail-
able on the court’s Web site.  

§ 19.4.7 Appointment, Issuance of Letters, and 
Responsibilities of Guardian 

If all the requirements of the statute are met, the court will enter a decree and 
order of appointment. G.L. c. 190B, § 5-206(c). The court also will issue to the 
guardian “letters” of appointment. G.L. c. 190B, § 5-206(c). The letters are the 
guardian’s proof that he or she has legal custody of the child. Any limitations in 
the decree and order also will be included in the letters. Although not mentioned 
in the UPC, both the Juvenile and Probate and Family Court order forms provide 
a space for the court to order contact between the parents and the child. The 
form order also provides a space for the court to order child support. 

Once appointed, the guardian has the powers of a parent regarding the child’s 
support, care, education, health, and welfare. G.L. c. 190B, § 5-209(a). However, 
there are certain limitations discussed below.  

• A guardian cannot move to another state with the child unless the 
order expressly allows it. G.L. c. 190B, § 5-209(b)(1). Both the 
Juvenile Court and Probate and Family Court order and letters 
forms provide a check box for this.  

• The guardian cannot consent to extraordinary medical treatment. 
G.L. c. 190B, § 5-306A. Instead, the guardian must obtain the 
court’s approval after a hearing, similar to what is required for 
children in DCF custody. See Chapter 21, Medical and Mental 
Health Treatment for Children in DSS Custody.  

• The court may limit the guardian’s duties to develop the child’s 
self-reliance or for other good cause. G.L. c. 190B, § 5-207. The 
statute refers to this as a “limited guardianship.” G.L. c. 190B, 
§ 5-207. If representing an older child, counsel should consider 
whether there are decisions that the client would like to make for 
himself or herself, such as whether to have contact with parents or 
other relatives. 

• The guardian’s authority to control visits between the parents and 
the child is limited in some cases. In Care and Protection of 
Thomasina, 75 Mass. App. Ct. 563, 569-74 (2009), the Appeals 
Court held that where parental rights are not terminated, a care 
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and protection proceeding does not end upon entry of a permanent 
guardianship. Unless the care and protection case is dismissed, 
the parent retains the same postadjudication rights under Chapter 
119 as he or she would if the child was placed in the permanent 
custody of DCF. Care and Protection of Thomasina, 75 Mass. 
App. Ct. at 573-74. This includes the right to visit with his or her 
child absent clear and convincing evidence that visits would be 
harmful. Care and Protection of Thomasina, 75 Mass. App. Ct. at 
570. 

• Siblings who are separated by foster care have the right to visit 
with each other during and after the foster care placement (if not 
reunited). G.L. c. 119, § 26B(b). If a child is to be placed in a 
permanent guardianship without his or her siblings, consistent 
with the client’s wishes, counsel should request a specific visita-
tion order under Section 26B(b). If the case involves a private 
guardianship proceeding in the Probate and Family Court, counsel 
may ask the court to exercise its equitable authority to order sib-
ling visitation. 

Any money to be paid to a minor, up to $5,000 annually, may be paid directly to 
the minor or to an appointed guardian. G.L. c. 190B, § 5-102(a). The guardian is 
obligated to use it for the care of the minor and may reimburse him or herself 
only for out-of pocket expenses. G.L. c. 190B, § 5-103(c). If a child is to receive 
more than $5,000 annually, the court must appoint a conservator or issue a pro-
tective order under G.L. c. 190B, § 5-401 et seq. Social Security or Supplemen-
tal Security Income benefits paid to the guardian as a representative payee for a 
child do not count towards the $5,000.  

A guardian is entitled to receive reasonable compensation for services as guard-
ian and reimbursements for room, board, and clothing. G.L. c. 190B, § 5-209(d). 
The guardian has no obligation to use his or her own funds for the minor’s care. 
G.L. c. 190B, § 5-209(e).   

The guardian must submit a report to the court annually about the status of the 
child. G.L. c. 190B, § 5-209(b)(6). Both the Juvenile and Probate and Family 
Court have created a report form that is available on their Web sites, The annual 
report requires the guardian to provide information about the child’s school, 
health, contact with parents, and any court involvement.  
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§ 19.4.8 Resignation and Removal 

Guardianships, unlike adoptions, are revocable. A guardian who wishes to resign 
must seek permission from the court. G.L. c. 190B, § 5-212. A resignation by the 
guardian does not end the guardianship until it has been approved by the court. 
G.L. c. 190B, § 5-210. 

Any person interested in the welfare of the child, including the parent if parental 
rights have not been terminated, may file a petition for removal of the guardian. 
G.L. c. 190B, § 5-212(a). In addition, the child, if fourteen or older, may petition 
for removal of the guardian. The petition may include a request that a new 
guardian be appointed or the petitioner may ask the court to terminate the 
guardianship and return the child to the parent. G.L. c. 190B, § 5-212(a). Addi-
tionally, the court “may make any further order that may be appropriate.” 
G.L. c. 190B, § 5-212(c). 

The standard for revoking a guardianship depends upon the circumstances. If the 
Juvenile Court appointed the guardian to resolve a care and protection case, a 
parent or child wishing to have the child return to the parent can request a re-
view and redetermination hearing under the care and protection case. Care and 
Protection of Thomasina, 75 Mass. App. Ct. 563, 569-74 (2009) (see discussion 
of Thomasina below). See also Chapter 17, Postjudgment Representation, for a 
discussion of the burden and standard of proof at a review and redetermination 
hearing. 

Outside of the care and protection context, counsel must look to the guardian-
ship statute and case law. In Bezio v. Patenaude, the Supreme Judicial Court 
held that where a parent had previously assented to the appointment of a guard-
ian for the child, the standard for revoking the guardianship is whether the par-
ent is currently fit to further the child’s best interests. Bezio v. Patenaude, 381 
Mass. 563, 576 (1980). The Supreme Judicial Court reasoned that “[w]here a 
natural parent is fit to further the best interests of the child, the natural bond be-
tween that parent and child normally would render an otherwise suitable guard-
ian an ‘unsuitable’ custodian within the meaning of G.L. c. 201, § 33.” Bezio v. 
Patenaude, 381 Mass. at 573. The Appeals Court repeatedly has held that be-
cause of the fundamental right of parents to the custody of their children, clear 
and convincing evidence of unfitness is required to defeat a parent’s petition to 
remove a guardian. See Guardianship of Estelle, 70 Mass. App. Ct. 575, 578–79 
(2007); Guardianship of Yushiko, 50 Mass. App. Ct. 157, 159–60 (2000); Guard-
ianship of Clyde, 44 Mass. App. Ct. 767, 772–73 (1998). 

However, in the cases cited above, there was no initial finding of unfitness be-
fore the court appointed the guardian. The Bezio, Clyde, and Yushiko cases all 
involved situations where the parent had voluntarily assented to the guardian-
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ship. And in Estelle, the parent objected soon after the temporary guardian was 
appointed. It is not clear how these cases apply when a guardian is granted cus-
tody of a child after a trial in which a parent is found unfit or when a parent has 
stipulated to unfitness at trial. The UPC provides that a party may petition for 
removal of a guardian “on the ground that removal would be in the best interest 
of the child.” G.L. c. 190B, § 5-212(a). In Care and Protection of Thomasina, 75 
Mass. App. Ct. 563, 570-71 (2009), the Appeals Court noted in dicta that this 
language appears to put the burden of proof on the party seeking revocation. 
Counsel seeking to revoke the guardianship on behalf of a parent or child, 
should argue that the burden and standard of proof should be the same as at a 
review and redetermination hearing in a care and protection case because the 
same fundamental rights are at stake. Thus, the guardian would have to prove by 
clear and convincing evidence that the parent is still unfit. See Care and Protec-
tion of Erin, 443 Mass. 567, 571-72 (2005). However, if representing a child 
who does not want to return to the parent, counsel should argue that the judge 
should apply the “best interests” standard as required by the statute. 

§ 19.4.9 Status of Care and Protection Case upon 
Allowance of Guardianship Petition 

In Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 569-74 (2009), the 
Appeals Court held that where parental rights are not terminated, a care and pro-
tection proceeding does not end upon entry of a permanent guardianship. Unless 
the care and protection case is dismissed by the court, the parent retains the 
same postadjudication rights under Chapter 119 as he or she would if the child 
was placed in the permanent custody of DCF. Care and Protection of Thomasi-
na, 75 Mass. App. Ct. at 573-74. This includes the right to notice of all proceed-
ings, the right to counsel, and the right to a review and redetermination hearing 
under G.L. c. 119, § 26. Care and Protection of Thomasina, 75 Mass. App. Ct. at 
569-70. The parent also retains the right to visit the child unless there is clear 
and convincing evidence that visits would harm the child, and the right to re-
ceive services from DCF. Care and Protection of Thomasina, 75 Mass. App. Ct. 
at 570. While the Appeals Court focused its discussion on parental rights, pre-
sumably the child retains all his or her rights as well, including the right to re-
view and redetermination.  

Prior to 2011, the CAFL Performance Standards stated that a parent’s and child’s 
right to counsel ended upon entry of a permanent guardianship. As a result of the 
Thomasina decision, CPCS was required to amend these standards. Now attor-
neys for parents in care and protection cases should still close their cases when a 
permanent guardian is appointed. However, counsel must inform the parent in 
writing of the residual rights he or she retains under Thomasina. See CAFL Perf. 
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Std. 1.3. If the parent requests that the attorney assist him or her in enforcing any 
of these rights, the attorney must represent the client and request that CPCS re-
open the Notice of Assignment of Counsel (NAC).  

If representing a child, counsel should send a letter to the child’s guardians in-
forming them of the child’s rights under the care and protection proceeding after 
entry of the guardianship. If the child is of sufficient age and maturity, counsel 
should also send an age appropriate letter to the child explaining under what 
circumstances the child and/or his or her guardians should contact counsel for 
assistance.  

However, if the child is the subject of an order concerning extraordinary medical 
treatment, the child has a continued right to court appointed counsel under the 
UPC. G.L. c. 190B, § 5-106(a). In that situation, the child’s attorney will con-
tinue to represent the child and should not close his or her NAC. 

Practice Note 
After Thomasina, counsel should consider whether it would advance 
the client’s interest for the court to dismiss the care and protection 
case altogether. For example, a child who wishes to remain long-
term with the guardian may want the care and protection petition 
dismissed, thereby possibly extinguishing the parent’s right to no-
tice, counsel, or further review hearings. Similarly, a parent may 
wish to have state intervention end and prefer to deal one on one 
with the guardian without fear of further DCF involvement in the 
case. Under Thomasina, it is not clear whether the court can dismiss 
the care and protection petition over the parent’s objections. Even if 
the parents and child both agree to dismissal, some judges believe 
they are without authority to do so, while other judges may be willing 
to dismiss the care and protection case. If all parties wish the care 
and protection case dismissed but the judge will not do this, counsel 
should consider whether it would be beneficial to instead file the 
guardianship petition in the Probate and Family Court. 

Finally, in a case decided before Thomasina, the Appeals Court held that after 
entry of a permanent guardianship, the court still had authority to terminate pa-
rental rights. Adoption of Gillian, 63 Mass. App. Ct. 398, 405-06 (2005). Gillian 
involved a combined trial on a guardianship petition and a petition to terminate 
parental rights. Adoption of Gillian, 63 Mass. App. Ct. at 401. The trial judge 
appointed an aunt to be the child’s permanent guardian, but delayed ruling on 
the termination petition until seven months later when the judge issued a decree 
terminating parental rights. Adoption of Gillian, 63 Mass. App. Ct. at 401–02. 
The Appeals Court rejected the parent’s argument that the Juvenile Court had no 
jurisdiction to terminate parental rights once the permanent guardianship had 
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entered. Adoption of Gillian, 63 Mass. App. Ct. at 405–06. The court reasoned 
that G.L. c. 119, § 26 allows a judge to issue multiple dispositional orders in a care 
and protection case. Adoption of Gillian, 63 Mass. App. Ct. at 405–06. 

§ 19.4.10 Delegation of Powers and Caregiver Affidavits 

There are several alternatives to a guardianship proceeding for parents who are 
unable to care for their children for a period of time. The UPC allows a parent or 
guardian to sign a written document appointing another person to be a “tempo-
rary agent” for up to sixty days. G.L. c. 190B, § 5-103(a). The parent can dele-
gate to the temporary agent any power that the parent or guardian has regarding 
the care, custody, or property of the child. G.L. c. 190B, § 5-103(a). The writing 
must be signed by two witnesses and by the temporary agent. G.L. c. 190B, § 5-
103(b). A parent cannot appoint a temporary agent if the child has another parent 
who is available, willing, and able to care for the child, unless the other parent 
also consents in writing. G.L. c. 190B, § 5-103(c). The delegation requires no 
court involvement, though it can be limited or altered by the court. G.L. c. 190B, 
§ 5-103(d). 

In the same year that the UPC was passed, the legislature enacted G.L. c. 201F, 
Caregiver Authorization, which became effective in April 2009. 2008 Mass. Acts 
c. 511. Chapter 201F permits a parent to delegate to another person with whom 
the child is residing, concurrent authority to make educational and medical deci-
sions for the child. It does not allow the caregiver to make any other types of 
decisions. Unlike the UPC, the Caregiver Authorization does not require notice 
or consent of the other parent. In addition, it is valid for up to two years. 

The caregiver affidavit is an important new tool to address situations where the 
parent wants a third party to have concurrent authority to parent the child, with-
out actually losing custodial decision-making authority. It can be used instead of 
a guardianship in cases where the parent is willing to allow the child to reside 
with a third party. The third party obtains the rights to make necessary medical 
and educational decisions, but the parent retains the right to overrule these deci-
sions. This is particularly helpful when the parent intends to undergo residential 
drug treatment, or a hospitalization. It may be introduced in a seventy-two-hour 
hearing as evidence that the parent has a suitable plan for the child while the 
parent is seeking treatment, and thus, the child is not at immediate risk of harm. 
It also may be helpful in cases where the child wishes to reside with a third 
party, but there is not sufficient evidence to find the parent unfit. The parent may 
agree for practical reasons to allow the child to reside with the third party, and 
by executing a caregiver authorization, grant the caregiver concurrent rights 
without ceding any rights to exercise parental control. 
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§ 19.5 DIVORCE 

Divorce is the proceeding by which parties to a marriage can legally terminate 
the marriage. This type of proceeding can be filed as a joint, uncontested petition 
pursuant to G.L. c. 208, § 1A, or as contested complaint by one party pursuant to 
G.L. c. 208, § 1 or § 1B. A divorce can only be filed in the Probate and Family 
Court. In addition to terminating the marriage, the court can address other issues 
including child custody, child support, medical coverage, visitation, alimony, 
division of marital property, and protection from abuse. 

For parents who are divorced at the time the care and protection petition is filed, 
or for those whose divorce case is pending, it may become necessary to seek a 
modification of existing custody or visitation orders to advance the client’s in-
terest in the care and protection proceeding. Similarly, a parent may need to file 
a divorce action to improve his or her prospects in the care and protection case 
(e.g., to eliminate the threat of domestic violence to the child by removing the 
abusive spouse). Also, it is not unusual for a G.L. c. 119, § 23(a)(3) proceeding 
in the Probate and Family Court to arise in the context of a pending divorce 
case. 

The Committee for Public Counsel Services may in some circumstances com-
pensate counsel to represent a parent client in a divorce proceeding, assuming 
the other party to the divorce is also the parent of the subject children and a par-
ty to the care and protection case (see discussion above). However, if approved, 
compensation would be limited to counsel’s representation of the client with 
respect to custody and visitation issues only, and would not include representation 
of the client with regard to financial aspects of the divorce. Counsel who are 
certified by the Probate and Family Court to provide limited representation may 
file a limited appearance and thereby limit their involvement to the custodial 
issues in the case. See http://www.mass.gov/courts/courtsandjudges/courts/
probateandfamilycourt/lar.htm. 

§ 19.5.1 Filing a Divorce Case 

Both the uncontested joint petition and the contested complaint for divorce must 
be filed in the Probate and Family Court in the county where the spouses last 
lived together. If neither spouse still lives in that county, the case can be filed in 
the county where either spouse now lives. G.L. c. 208, § 6. 

The joint petition is a simple, one-page document stating basic information 
about the history of the marriage. In addition, the spouses must file: 

• an affidavit of irretrievable breakdown of the marriage; 
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• an affidavit disclosing care or custody proceedings involving the 
minor children; 

• a marriage certificate; 

• certificates of attendance (one for each parent) at a parent education 
course approved by the Probate and Family Court; and 

• a signed and notarized agreement settling all issues of custody 
and visitation, child support, spousal support, and division of mari-
tal property within ninety days of the filing of the complaint and 
affidavit. 

Once all of these documents are filed, the case will be scheduled for a hearing. 
Typically, on the date of the hearing, the presiding judge will enter a finding of 
irretrievable breakdown of the marriage and approve the divorce agreement. A 
judgment of divorce nisi will then automatically enter thirty days after the findings 
are issued. The divorce becomes final ninety days thereafter. G.L. c. 208, § 1A. 

There are two types of contested complaints for divorce pursuant to G.L. c. 208. 
Complaints “for cause,” including adultery, desertion, or cruel and abusive 
treatment, are filed pursuant to G.L. c. 208, § 1. Alternatively, complaints alleg-
ing irretrievable breakdown of the marriage are filed pursuant to G.L. c. 208, 
§ 1B. The petitioner must file the same documents as those in an uncontested 
divorce (see above). However, the affidavit of irretrievable breakdown and the 
separation agreement are not required in the contested divorce. The nonfiling 
party (i.e., the defendant) should file an answer within twenty days of being 
served with the complaint for divorce, although he or she will not be defaulted 
for failing to do so. Any counterclaims for divorce should also be included in the 
defendant’s answer. 

A hearing on the merits of a contested “1B” divorce complaint alleging irretriev-
able breakdown of the marriage cannot be scheduled until six months from the 
date the complaint was filed. G.L. c. 208, § 1B. However, if the parties reach an 
agreement on all issues prior to the expiration of the six-month waiting period, 
the complaint can be amended to an uncontested “1A” petition by joint motion 
of the parties. A contested complaint alleging cause under § 1 does not have a 
six-month waiting period for trial. 

A divorce proceeding is a private dispute between two parents that typically 
does not involve state intervention with respect to custody of the children. As 
between two presumably fit parents, the standard for decisions regarding cus-
tody and visitation in divorce cases is the best interests of the child. R.H. v. B.F., 
39 Mass. App. Ct. 29, 39 (1995). The divorce statute does not specify factors for 
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the court to consider in determining custody in a divorce; instead, the trial judge 
is vested with broad discretion to identify and weigh any factors pertinent to the 
best interests of the child. R.H. v. B.F., 39 Mass. App. Ct. at 39–40. 

§ 19.5.2 Modification of Divorce Decree 

The most likely scenario in which counsel might find himself or herself repre-
senting a care and protection client in a divorce case is in the modification of an 
existing custody or visitation order. If the divorce judgment has not yet become 
final, but a temporary order has been issued with respect to the child’s custody 
or visitation, a party may seek modification by filing a motion to modify the 
existing temporary order. If the divorce judgment is final, modification is sought 
by filing a complaint for modification. To obtain modification of a final divorce 
judgment, the petitioner must prove that there has been a material and substan-
tial change in circumstances since entry of the judgment, and that the proposed 
modification will serve the child’s best interests. G.L. c. 208, § 28; Ardizoni v. 
Raymond, 40 Mass. App. Ct. 734, 737 (1996). 

A motion to modify a temporary order in a pending divorce case must be filed in 
the Probate and Family Court where the case is pending. Typically, a complaint 
for modification of a final divorce judgment is also filed in the same court that 
originally heard the divorce case. See Hernandez v. Branciforte, 55 Mass. App. 
Ct. 212, 216–17 (2002) for a discussion of jurisdiction and modification pro-
ceedings. A copy of the complaint for modification along with a summons and 
an affidavit disclosing care and custody must be served upon the defendant par-
ent. The Department of Children and Families and counsel for the child should 
also receive notice if DCF has custody of the child. If all parties are in agree-
ment that the existing Probate and Family Court custody or visitation order or 
judgment should be modified, counsel should prepare a stipulation to that effect 
prior to going into court for a hearing. 

If the divorce was granted in another state, counsel will need to determine 
whether the Massachusetts court has jurisdiction to enter an order modifying the 
other state’s order. Jurisdictional issues are often complex and involve an analy-
sis of several statutes including the federal Parental Kidnapping Act of 1980 
(PKPA), the Massachusetts Child Custody Jurisdiction Act (G.L. c. 209B), and 
whatever version of the Uniform Child Custody Jurisdiction Act that has adopt-
ed by the state in which the parties were divorced. See Chapter 3, Initiation of 
Care and Protection Proceedings, for further discussion of jurisdiction under the 
MCCJA. See also Monroe L. Inker, Charles P. Kindregan, and Patricia A. Kin-
dregan, Family Law and Practice with Forms, § 8.9, Massachusetts Practice 
Series (Thomson/West 3d ed. 2002 & Supp. 2011). 
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As discussed above, the legislature amended Chapter 119 in July 2008 to author-
ize the Juvenile Court in a care and protection case to grant permanent custody 
to a previously noncustodial parent. G.L. c. 119, § 26(b)(2)(i). It is not clear what 
should happen if the Juvenile Court wants to give permanent custody to the pre-
viously noncustodial parent but there is an outstanding order in the divorce case 
giving custody to the other parent. This issue is discussed above in the context of 
custody orders in paternity cases. See § 19.3.8, above. 

§ 19.6 PROTECTION FROM ABUSE ORDERS 
(G.L. C. 209A) 

Many care and protection cases involve allegations of domestic violence. The 
alleged batterer may be the child’s parent, in which case he or she will also be a 
party to the care and protection case. Alternatively, the alleged batterer may be a 
step-parent or the live-in partner or boyfriend or girlfriend of the custodial par-
ent. In some cases, DCF or the court will urge a parent to obtain a protection 
from abuse order against the alleged batterer pursuant to G.L. c. 209A. In other 
cases, DCF or the court will require a parent to obtain, maintain, and enforce a 
protection from abuse order as a condition of the parent retaining custody of the 
child. In addition, counsel might represent a teen in a care and protection or 
CHINS case who is involved in a battering relationship and requires a Chapter 
209A order. 

Since the Juvenile Court does not have jurisdiction to enter a Chapter 209A or-
der, the parent must initiate a separate proceeding in the District, Superior, or 
Probate and Family Court. G.L. c. 209A, § 2. The process of obtaining a Chapter 
209A order is typically something that parents (and even teens) can do without 
an attorney. Many courts also have victim witness advocates available to assist a 
person in obtaining a Chapter 209A order. 

Similarly, counsel may represent a parent client to defend against entry of a Chap-
ter 209A order. A parent may also need assistance modifying or vacating an out-
standing Chapter 209A order entered against him or her before he or she can ob-
tain custody or visitation in the care and protection proceeding. 

Finally, counsel might also become involved in a Chapter 209A case if a parent 
sought an abuse protection order in the Probate and Family Court, and, during 
the pendency of the 209A proceeding, the court granted custody to DCF sua 
sponte under G.L. c. 119, § 23(a)(3). 
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§ 19.6.1 Standing 

Chapter 209A is available to traditional, nontraditional, and extended family 
members. It provides protection to “family or household members” who 

• are or were married to one another; 

• are or were residing together in the same household; 

• are or were related by blood or marriage; 

• have a child in common regardless of whether they have ever 
been married or lived together; or 

• are or were involved in a substantive dating or engagement rela-
tionship. 

G.L. c. 209A, § 1. 

In determining whether a substantive dating or engagement relationship exists, 
the court will consider 

• the length of the relationship; 

• the type of relationship; 

• the frequency of interaction between the parties; and 

• the length of time since the relationship ended (if applicable). 

G.L. c. 209A, § 1. 

According to guidelines promulgated by the Administrative Office of the Trial 
Court, the court “should give broad meaning to the term ‘substantive dating rela-
tionship’ to assure that the protective purposes of the statute are achieved.” 
§ 3:02, Subject Matter Jurisdiction, in Guidelines for Judicial Practice: Abuse 
Prevention Proceedings, Administrative Office of the Trial Court (rev. December 
2000) (available on the Web at http://www.mass.gov/courts/formsandguidelines/
domestic/dvtoc.html). Dating relationships do not have to be monogamous to 
qualify as substantive dating relationships under Chapter 209A. Brossard v. West 
Roxbury District Court, 417 Mass. 183, 184–85 (1994). 
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§ 19.6.2 Relief Available 

Under Chapter 209A, the court can order that the defendant 

• refrain from abusing the plaintiff; 

• stay away from the plaintiff’s residence or temporary living quar-
ters (regardless of the identity of the owner or lessee), and stay 
away from the plaintiff’s work place and other designated locations 
(e.g., daycare center, plaintiff’s parents’ home, school); 

• have “no contact” with the plaintiff in person, by telephone, in 
writing, or otherwise, directly or through someone else, and must 
stay at least a certain distance from the plaintiff (e.g., fifty yards) at 
all times; 

• refrain from abusing or contacting the plaintiff’s children; and 

• pay the plaintiff for losses suffered as a direct result of the abuse, 
such as moving expenses, changing locks on doors, medical ex-
penses, lost wages, or property damage. 

G.L. c. 209A, § 3. The court can also order that the plaintiff’s address be im-
pounded. G.L. c. 209A, § 3. 

In addition, the court can award the plaintiff temporary custody of a child and 
can issue orders of temporary support unless there is a prior or pending order of 
the Probate and Family Court governing custody or support, in which case the 
Superior, District, or Boston Municipal Court may not order custody or support 
under Chapter 209A. G.L. c. 209A, § 3. Also, in cases where DSS has, or ob-
tains, custody of the child under a care and protection, CHINS, or G.L. c. 119, 
§ 23(a)(3) proceeding, the DSS custody order takes precedence over the 209A 
order. For example, a parent seeking a return of custody in a care and protection 
case may obtain an order of protection and custody of the child from the Probate 
and Family Court under Chapter 209A, but the Probate and Family Court custody 
order would only become effective upon dismissal of the care and protection case. 

§ 19.6.3 Obtaining a Chapter 209A Order 

A Chapter 209A petition may be filed in the Superior, District, or Probate and 
Family Court, or the Boston Municipal Court. G.L. c. 209A, § 2. The one excep-
tion is that if the plaintiff’s standing is based on a “dating relationship” and the 
parties have no children in common, then the petition cannot be filed in Superior 
Court. G.L. c. 209A, § 1 (Definitions). Venue is based on the plaintiff’s residence. 
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G.L. c. 209A, § 2. The plaintiff must complete a form complaint and affidavit, 
available in the clerk’s office of the court. The plaintiff must also sign a care and 
custody affidavit disclosing any prior or pending custody proceedings involving the 
child. G.L. c. 209A, § 3. See Exhibit 19L, G.L. c. 209A Complaint and Affidavit. 

Once the G.L. c. 209A petition is filed, the court may enter an emergency order 
without notice to the defendant if the plaintiff demonstrates a “substantial likeli-
hood of immediate danger of abuse.” G.L. c. 209A, § 4. The court must then 
schedule a hearing within ten days to allow the defendant the opportunity to ap-
pear and be heard on the merits of the petition. G.L. c. 209A, § 4. The court’s 
emergency order is served on the defendant by the police. G.L. c. 209A, § 4. At 
the “ten day hearing,” the court can extend the order for up to a year. If extended, 
the plaintiff may obtain a permanent protective order at the “renewal” hearing the 
following year. G.L. c. 209A, § 3; Crenshaw v. Macklin, 430 Mass. 633, 635 
(2000). No new incident of abuse is required to extend a G.L. c. 209A order. 
G.L. c. 209A, § 3. The plaintiff is not required to “re-establish facts sufficient to 
support that initial grant of an abuse prevention order.” Rauseo v. Rauseo, 50 
Mass. App. Ct. 911, 913 (2001) (citation omitted). The only criterion required is a 
showing of continued need for the order. See Guidelines for Judicial Practice: 
Abuse Prevention Proceedings, § 6:08, Commentary (December 2000). 

A violation of a Chapter 209A order by the defendant is a criminal offense. 
G.L. c. 209A, § 3A. A violation of a Chapter 209A order is punishable by a fine 
not to exceed $5000, and a period of incarceration not to exceed two and one 
half years in a house of correction, or both. G.L. c. 209A, § 7. Additionally, if a 
person is convicted of a violation of an abuse prevention order, the court shall 
order the person to complete a certified batterers’ intervention program unless 
the court orders specific written findings describing the reasons that batterers’ 
intervention should not be ordered.  G.L. c. 209A, § 7. 

§ 19.6.4 Child Support 

While many children in care and protection cases have child support orders, it is 
rare that counsel in the care and protection case will become involved in the 
litigation of child support matters. The most typical scenario in which this might 
occur involves efforts to ensure that an already existing child support obligation 
is directed to the child’s current custodian under the care and protection proceed-
ing (other than DSS). For example, child’s or parent’s counsel may seek to redi-
rect child support payments from the child’s parent to the child’s current custo-
dian (e.g., an aunt, grandparent, or other person granted temporary custody by 
the Juvenile Court under the care and protection case). Similarly, there may be 
no child support order in place and counsel for a party—typically but not neces-
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sarily child’s counsel—will move the court to order that support be paid by one 
or both parents to the child’s current custodian. 

When the child is in DSS’s custody, there may be little practical purpose for 
child’s or parent’s counsel to seek an order for child support payments to DSS. 
On the other hand, when the child leaves DSS’s custody to be returned to the 
custody of a parent or placed with another custodian, child support may once 
again become an issue. 

The Department of Revenue is responsible for establishing, collecting, and en-
forcing child support orders, so counsel for a child or parent typically will not 
have any responsibilities in this regard beyond initiating the DOR matter. 
G.L. c. 119A, §§ 1, 2. A discussion of the full range of DOR’s services and op-
erations is beyond the scope of this chapter, but for further information, see the 
publication, “Working Effectively with the Department of Revenue in Collecting 
Child Support,” available on the DOR Web site at http://www.cse.state.ma.us/
reference/WorkingEffectively.pdf. 

The Juvenile Court has authority under G.L. c. 119, § 28 to enter child support 
orders during the pendency of a care and protection proceeding. An action under 
§ 28 to establish a child support order can be brought by a parent, a child, a 
child’s guardian, a child’s next of kin, a person standing in a parental relation-
ship to the child, or DSS. G.L. c. 119, § 28(b). Service in child support actions in 
the Juvenile Court is the same as for paternity cases. Juv. Ct. R. 3(A)(3). The 
amount of child support is determined in accordance with the child support 
guidelines. G.L. c. 119, § 28(d). In addition to the order of child support, the 
Juvenile Court can also order a parent to add the child to his or her private health 
insurance plan. G.L. c. 119, § 28(a). The Trial Court issued new child support 
guidelines effective January 1, 2009. They are available on the Trial Court Web 
site at http://www.mass.gov/courts/childsupport. 

Child support orders issued under G.L. c. 119, § 28 are enforceable under 
G.L. c. 119A, § 12, the Child Support Enforcement Statute. G.L. c. 119, § 28(a). 
If the Juvenile Court dismisses the care and protection case or enters a final or-
der of commitment, the support order automatically expires six months thereaf-
ter. G.L. c. 119, § 28(e). At the time of dismissal or final order of commitment in 
a care and protection case, the court must notify the parties that the support or-
der will expire in six months. G.L. c. 119, § 28(e). If one of the parties files a 
child support action in the District or Probate and Family Court, the Juvenile 
Court support order can be transferred to that court, where it remains in full 
force and effect and is enforceable. G.L. c. 119, § 28; G.L. c. 209C, § 3(e). See 
Exhibit 19M, Complaint for Temporary Support Under G.L. c. 119, § 28. 
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The Juvenile Court also has concurrent jurisdiction with the Probate and Family 
Court and District Court to order child support under the paternity statute if a 
care and protection case is pending at the time the Chapter 209C complaint is 
filed and if the two actions are consolidated. G.L. c. 209C, § 3(c). The viability, 
transferability, and enforceability of Juvenile Court child support orders under this 
section are identical to those entered under G.L. c. 119, § 28. See Exhibit 19D, 
Complaint to Establish Paternity and/or for an Order of Child Support. 

In Adoption of Marlene, the Supreme Judicial Court held that a parent’s volun-
tary consent to the adoption of his or her child under G.L. c. 210, § 2 does not 
terminate the parent’s support obligation to the child. Adoption of Marlene, 443 
Mass. 494, 500–01 (2005). Once the child is adopted, the child support obliga-
tion is terminated, but until a final adoption decree enters, the parent is liable for 
child support. G.L. c. 210, § 6. Consequently, any parent considering a voluntary 
surrender of parental rights must be advised of his or her ongoing child support 
obligation. The Supreme Judicial Court did not address the effect on a parent’s 
support obligation in the situation where a court enters an order involuntarily 
terminating parental rights. 

§ 19.7 CONCLUSION 

Once appointed to represent a client in a state intervention matter, counsel may 
be called upon to represent the client in collateral family law proceedings that 
are pending or need to be filed to achieve the client’s goals in the state interven-
tion case. Even if counsel does not represent the client in the collateral proceed-
ing, counsel’s ability to provide the client general advice regarding the collateral 
matter may greatly benefit the client by enhancing the client’s prospects for suc-
cess in the state intervention case. Thus, it is important that counsel have a gen-
eral familiarity with the substantive law and procedure governing these collat-
eral family law proceedings. Where necessary, counsel should consult relevant 
treatises, court personnel, and other practitioners with experience in private fam-
ily law matters. 
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EXHIBIT 19A—Parental Responsibility Claim Form 

Parental Responsibility Claim Form 
Child      Claimant 
Name (last, first, middle):    Name (last, first, middle): 
Date of Birth:     Address: 
Place of Birth:     Date of Birth: 
Mother’s Name:     Place of Birth: 
Mother’s Address: 
Under the penalties of perjury, I certify that the above information is correct and 
complete to the best of my knowledge. 
          
      Claimant’s Signature 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Affidavit 
In accordance with chapter 210, Section 4A of the General Laws of the 
 
Commonwealth of Massachusetts, I,                                                                      , 
     (Name) 
do hereby acknowledge and claim paternity of                                                     , 
    (Child’s Full Name)  
a minor child, born of                                                   on                                in 
 (Mother’s Name)    (Date) 
                                                  ,                                                                  . 
(City or Town)   (State)    

By this notice I declare my intention to assert the responsibilities of fatherhood, 

and claim such rights as rest therewith, including the right to custody in the 

event the mother of said child abandons or surrenders him/her for purposes of 

adoption. 

    
      Signature 

Signed and sworn before me on this   day of       , 20  . 

My commission expires                                                                        
                Notary Public   
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INSTRUCTION: Please complete this form. It will be placed on file in the Pa-
rental Claim Registry. Notice of your claim will be sent to the child’s mother. In 
the event that a person or agency received the children into care and planned to 
place the child for adoption, the person or agency would be informed of your 
claim and you would be notified at the address given on this claim form. You 
would then have thirty days from the date of mailing of the notice in which to 
petition for adoption or custody of the child in probate court. The information 
provided will remain confidential apart from disclosure, as described above, to 
the child’s mother and to a person or agency planning adoption. OPTIONAL: If 
possible send a photocopy of the child’s birth certificate with this form or when 
it becomes available. 

MAIL TO: Parental Claim Registrar, Deputy Commissioner’s Office, Department 
of Social Services, 24 Farnsworth Street, Boston, MA 02210. 
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EXHIBIT 19B—Voluntary Acknowledgment 
of Paternity 
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EXHIBIT 19C—Affidavit of Denial of Paternity 
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EXHIBIT 19D—Complaint to Establish Paternity 
and/or for an Order of Child Support 
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EXHIBIT 19E—Affidavit Disclosing Care or Custody 
Proceedings 
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EXHIBIT 19F—Public Assistance Affidavit 

2nd Supplement 2012 19–43 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

 

19–44 2nd Supplement 2012 



COLLATERAL FAMILY LAW PROCEEDINGS  

EXHIBIT 19G—Complaint for Custody Under 
G.L. c. 209C 
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EXHIBIT 19H—Complaint for Modification 
of Custody Under G.L. c. 209C 
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EXHIBIT 19I—Guardianship Petition 
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EXHIBIT 19J—Military Affidavit 
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EXHIBIT 19K—Guardianship Bond Form 
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EXHIBIT 19L—G.L. c. 209A Complaint and Affidavit 

2nd Supplement 2012 19–55 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

19–56 2nd Supplement 2012 



COLLATERAL FAMILY LAW PROCEEDINGS  

2nd Supplement 2012 19–57 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS  CHILD WELFARE PRACTICE IN MASSACHUSETTS 

19–58 2nd Supplement 2012 

 

19–58 2nd Supplement 2012 



COLLATERAL FAMILY LAW PROCEEDINGS  

EXHIBIT 19M—Complaint for a Temporary Order 
of Support 
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EXHIBIT 19N—Motion for Genetic Marker Testing 
and Affidavit of Mother 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

County, ss. Docket No. _____ 

 

_______________________________ 
MASSACHUSETTS DEPARTMENT OF 
REVENUE 
CHILD SUPPORT ENFORCEMENT 
DIVISION 
_____, Plaintiff 

v. 

_____, Defendant 
________________________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
MOTION FOR 
GENETIC MARKER 
TESTING 

NOW COMES the plaintiff and moves this honorable court order pursuant to 
Massachusetts General Laws c. 209C, Section 17: 

1.)  That the plaintiff __________, the minor child __________, and the alleged 
father, __________ submit to genetic marker tests with results expressed as 
a probability of paternity. 

2.)  That the test samples be submitted to __________ laboratory for analysis. 

3.)  That the defendant reimburse the Massachusetts Department of Revenue for the 
cost of the genetic marker tests should he be adjudicated the father of the child. 

4.)  The results of the tests, including the probable percentage of paternity, shall 
be admitted into evidence without objection by either party. 
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Date: 

Respectfully submitted, 
MASSACHUSETTS 
DEPT. OF REVENUE 
CHILD SUPPORT 
ENFORCEMENT DIV. 
By its Attorney, 

__________ 
Name 
Address 
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COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

County, ss. Docket No. _____ 

 

_______________________________ 
MASSACHUSETTS DEPARTMENT OF 
REVENUE 
CHILD SUPPORT ENFORCEMENT 
DIVISION 
on behalf of 
_____, Plaintiff 

v. 

_____, Defendant 
________________________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
AFFIDAVIT OF 
PLAINTIFF 

I, _____, being duly sworn, depose and say: 

1. I am the mother of _____ who was born on (Date of Birth). 

2. I believe the defendant, _____, is the father of my child for the following reasons: 

[ ] During the period of probable conception of my child, I had sexual in-
tercourse with _____. 

[ ] I did not have sexual intercourse with any other man during the prob-
able period of conception of my child. 

[ ] The defendant was present at the birth of my child. 

[ ] The defendant signed the child’s birth certificate. 

[ ] The defendant has visited with the child. 

[ ] The defendant tells people he is the child’s father. 

[ ] _____ 

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY. 
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_____ 
Date 

_____ 
Plaintiff 
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EXHIBIT 19O—Complaint in Equity to Establish 
Paternity 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

[Name of county], ss. Docket No.  

 

_______________________________ 
_____Plaintiff 

v. 

_____Defendant 
and 
_____Defendant 
________________________________ 

 
) 
) 
) 
) 

 
 
 
 
 

EQUITY COMPLAINT TO  
ESTABLISH PATERNITY PURSUANT TO G.L. c. 215, § 6 

1. The plaintiff, (name) resides at (street address), in (city or town) in 
(county), in (state/zip code), and is the biological father of (child’s full 
name) born on (date of birth) and brings this action to establish that he is the 
biological father of said minor child and to obtain other relief related to the 
child. 

2. The mother, (name), of the minor child resides at (street address), (city or 
town), (county), (state/zip code). 

3. The minor child, (name), resides at (street address), (city or town), (county), 
(state/zip code). 

4. At the time of the minor child’s birth (and/or within 300 days before the 
birth of said child), the mother of the child was married to (name) who re-
sides at (street address), (city or town), (county), (state/zip code), and he is 
legally presumed to be the father of the minor child. G.L. c. 209C, § 6. 

5. The Plaintiff and the mother of the minor child are not currently married to 
each other nor were they married at the time of the minor child’s birth or 
within three hundred days before the birth of said minor child. 
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6. The Plaintiff (is/is not) listed as the father of the minor child on the child’s 
birth certificate. 

7. The Plaintiff and the minor child have established a substantial parent-child 
relationship as evidenced by: (Fill in—see examples below) 

a. The child calls the plaintiff “Daddy” and knows no other man but the 
plaintiff to be his father. 

b. The plaintiff lived with the mother and the child, and the mother and 
the plaintiff jointly held out the plaintiff as the father of the child, 
thereby creating a legal presumption that the plaintiff is the child’s fa-
ther. G.L. c. 209C, § 6. 

c. The plaintiff’s name is listed on birth announcements and baby shower 
invitations signed and sent out by the mother in or about (date). 

d. The mother has admitted the plaintiff is the child’s father. 

e. The plaintiff was raising the child with the mother and had contact with 
the child on a daily basis from the date of his birth until (date). 

f. The plaintiff and the child have a substantial parent-child bond. 

g. The plaintiff and his child wish to continue their relationship. 

h. The plaintiff is listed as the child’s father on the child’s certificate of 
baptism. 

i. The plaintiff and the child have a close emotional bond, and their rela-
tionship was encouraged by the mother until the plaintiff and mother 
ceased living together on or about (date). 

8. The plaintiff’s relationship with the minor child has been disrupted in that 
he no longer has access to the minor child [or his access is limited, etc.], 
which is contrary to the best interests of the child.

 
9. The plaintiff’s continuation of a relationship with the minor child furthers 

the child’s best interests. 

WHEREFORE, this Honorable Court should hold a preliminary hearing to de-
termine the extent of the relationship between the plaintiff and the child, and 
thereafter:  
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a. adjudicate the plaintiff to be the father of the minor child, (name) born 
on (date of birth). 

b. order that the birth record of the minor child to list the plaintiff as the 
father of the child and to delete any other name listed as the child’s fa-
ther. 

c. order support for the minor child. 

d. order the plaintiff to maintain/provide health insurance for the benefit 
of the child. 

e. grant the plaintiff [physical/shared legal/sole legal] custody of the 
child. 

f. grant the [plaintiff/defendant mother] reasonable visitation rights with 
the child. 

g. other: (fill in)  

 Respectfully submitted 

__________ 
(Attorney signature or 
plaintiff’s signature, if pro se) 
Name/Address 
Telephone number 
BBO Number if applicable 
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EXHIBIT 19P—Verified Motion for Appointment of 
Temporary Guardian for a Minor 
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Chapter 20 

PERMANENCY PLANNING* 

ANDREW HOFFMAN, ESQ. 
Committee for Public Counsel Services, Boston 

KATHARINE KLUBOCK, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
Finding a permanent home for a child is a primary goal of the 
child welfare system. This chapter addresses the underlying 
federal legislation, the permanency plan, permanency hearings, 
out-of-state placements, placements for multiethnic and Native 
American children, and the unique issues raised by permanency 
planning for older youth. Please note that the name of the De-
partment of Social Services (DSS) was changed to the De-
partment of Children and Families (DCF) in 2008. Both desig-
nations may appear in this chapter; they are interchangeable. 

§ 20.1 INTRODUCTION 

The primary goal for any child who is the subject of a child welfare proceeding 
is a permanent home, ideally through reunification with his or her birth family, 
but if that is not possible, through adoption, guardianship, or some other perma-
nent living arrangement. Foster care should be temporary and short-term. Once a 
permanent home is achieved, the hope is that the child will not need to remain 
in, or return to, the child welfare system. Permanency planning is the process of 
achieving this goal for the child. 

Permanency planning has assumed even greater importance with passage of the 
Adoption and Safe Families Act (ASFA), Pub. L. No. 105-89, in 1997, and Mas-
sachusetts’ codification of that law in 1999. See 1999 Mass. Acts c. 3, § 6, 
amending G.L. c. 119 and G.L. c. 210. ASFA, and the state amendments that 

                                                           
* Updated for the 2012 Supplement by Katharine Klubock, Esq. 
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followed, imposed several new requirements designed to expedite the child’s 
placement in a permanent home, including those listed below. 

• The court must hold a “permanency hearing” within twelve 
months of a child entering foster care to decide the permanent plan 
for the child, whether that be a return home, adoption, guardian-
ship, permanent placement with a relative, or another permanent 
living arrangement. See ASFA § 302, amending 42 U.S.C. 
§ 675(5)(C); G.L. c. 119, § 29B. 

• If the child will not be returned home, DSS “must make reason-
able efforts to place the child in a timely manner in accordance 
with the permanent plan.” See ASFA § 101(a), amending 42 U.S.C. 
§ 671(a)(15); G.L. c. 119, §§ 29B, 29C. 

• Every year, as long as the child remains in DSS custody, the court 
must hold a permanency hearing to review progress toward the 
child’s permanent goal. See ASFA § 302, amending 42 U.S.C. 
§ 675(5)(C); G.L. c. 119, § 29B. 

• In certain limited circumstances, DSS is not required to make ef-
forts to reunify the family and instead may move immediately to 
identify another permanent placement for the child. See ASFA 
§ 101(a), amending 42 U.S.C. § 671(a); G.L. c. 119, § 29C. 

• The Department must seek to terminate parental rights if the child 
has been in foster care for fifteen months (with some exceptions). 
See ASFA § 103(a), amending 42 U.S.C. § 675(5)(E); G.L. c. 119, 
§ 26; G.L. c. 210, § 3. 

• The Department must make decisions about services and place-
ment in a timely manner to facilitate permanency planning for the 
child. See G.L. c. 119, § 1. 

ASFA included several additional provisions to expedite permanency for chil-
dren. For example, upon the filing of a petition to terminate parental rights, DSS 
must concurrently “identify, recruit, process and approve” an adoptive family. 
See ASFA § 103(a), amending 42 U.S.C. § 675(5)(E). If the child’s permanency 
plan is placement with an adoptive family or other permanent home, DSS must 
document in the service plan the steps it is taking to identify a home, including 
child-specific recruitment efforts, such as the use of state, regional, and national 
adoption exchanges. See ASFA § 107, amending 42 U.S.C. § 675(1)(E). 
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Practice Note 
These last two requirements were not incorporated into the state 
statutes. However, federal funding to DSS is conditioned upon com-
pliance with the federal law. 

Since ASFA, there is a palpable sense of urgency to move the case forward and 
determine a permanent placement for the child as soon as possible. Cases move 
more quickly through the court system now than they did prior to ASFA. The 
result, however, is that there is less time for parents to correct the problems that 
brought their children into care. This “one size fits all” approach to permanency 
planning—the imposition of standard time frames without consideration of the 
age of the child, the nature of the problem leading to disruption of the family, the 
services needed to address the problem, or the time needed to access and benefit 
from those services—has been criticized by some commentators. See, e.g., Doro-
thy Roberts, Shattered Bonds: The Color of Child Welfare at 110 (Basic Books 
2002). 

In light of the compressed time frames for achieving permanency for children in 
the child welfare system, it is imperative that clients and their counsel secure 
needed services for the family as quickly as possible. See Chapter 7, Services, 
Placement and Visitation, for a discussion of advocacy regarding services and 
visitation. Parents and children seeking reunification have no time to waste in 
addressing the issues that led to removal. They also cannot rely on a lack of 
available services as a defense to the petition. See, e.g., Adoption of Nicole, 40 
Mass. App. Ct. 259, 263 (1990). Counsel must quickly determine the client’s 
goals and identify the litigation strategies necessary to achieve those goals. In 
addition, as early as possible in the case, counsel should explore alternative plans 
with the client, such as relatives who may consider adoption or guardianship of 
the child, in the event that reunification is not possible. In short, zealous advo-
cacy requires that counsel be active in the case immediately and remain mindful 
throughout the proceeding of the time pressure to achieve a permanent solution 
for the child. 

Notwithstanding the increased emphasis on permanency, it continues to be an 
elusive goal in many cases. Too many children remain in foster care for too many 
years without a stable, permanent home. Too many young adults leave the foster 
care system without retaining a connection to their birth family or achieving a 
connection with a new family through adoption or guardianship. Also, adoptions 
and guardianships are not infallible permanency options; some disrupt, resulting 
in the child returning to the foster care system. For those children who cannot 
return home to their parents, child’s counsel plays a critical role in ensuring that 
DCF fulfills its responsibility to identify and place the child in another permanent 
home. 
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For those youth who are not placed in a permanent home, counsel must advocate 
to ensure the youth leaves state care with the resources he or she needs to live in-
dependently. This includes a permanent connection to one or more caring adults, 
appropriate and stable housing, education, job training, financial assistance, health 
care, and other supportive services. In 2011, the legislature extended court juris-
diction (and the right to counsel) for young adults ages eighteen to twenty-two 
who choose to remain in DCF care beyond age eighteen. This provides additional 
opportunities for counsel to advocate for needed services for their clients. 

This chapter reviews the law and procedures governing permanency planning 
and permanency hearings. It also discusses strategies for using the permanency 
planning process to achieve the client’s goals. It reviews the various steps in-
volved in implementing permanency plans, including recruitment, adoption and 
guardianship finalization, out-of-state placements, and postadoption and post-
guardianship subsidies and services. Finally, it discusses the special issues asso-
ciated with permanency planning for teens and young adults. Counsel should 
also review Chapter 15, Settlement, for a detailed discussion about negotiating 
adoption and guardianship agreements, as well as Chapter 19, Collateral Family 
Law Proceedings in the Juvenile Court and the Probate and Family Court, for 
further discussion of guardianships. 

§ 20.2 PERMANENCY OPTIONS 

The range of permissible permanency options for the child is contained in 
G.L. c. 119, § 29B. They include reunification, adoption, guardianship, place-
ment in permanent care with a relative, or another planned permanent living 
arrangement. See G.L. c. 119, § 29B. ASFA created a preference among the op-
tions, with reunification being the first choice, followed by adoption, guardian-
ship and permanent placement with a relative. “Another planned permanent liv-
ing arrangement” is the least favored and requires a “compelling reason.” See 42 
U.S.C. § 675(5)(C); see also Trial Ct. R. VI, Uniform Rules for Permanency 
Hearings, Rule 2(H)(3)(d). ASFA eliminated long-term substitute care as a per-
missible permanency option. See ASFA § 302, amending 42 U.S.C. § 675(5)(C); 
1999 Mass. Acts c. 3, amending G.L. c. 119, § 29B. 

Reunification generally means a return of custody to the custodial parent or guard-
ian from whom the child was removed, although it can also mean an award of 
custody to a parent who previously did not have custody of the child. See 
G.L. c. 119, § 26(b)(2)(i). Reunification can, and often does, occur at any time in a 
case up to termination of parental rights. This is generally the preferred outcome of a 
case and other permanent options may be considered only after reunification is 
eliminated as a viable plan in the child’s best interests. See G.L. c. 119, §§ 1, 29C. 
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Adoption results in a new family for a child that is designed to be permanent and 
to replace the child’s biological or prior adoptive family. See G.L. c. 210, §§ 1–
11A. The child’s name may be changed and the child’s birth certificate amended. 
Once finalized, an adoption is irrevocable. However, adoptions can and do dis-
rupt on occasion. Typically, this occurs when the adoptive parents voluntarily 
“return” the child to DCF custody or when DCF obtains custody of the child by 
filing a care and protection petition against the adoptive parents. A child may be 
adopted only with the consent of the biological parents or, if the parents do not 
consent, after the entry of a decree by the court terminating parental rights. See 
G.L. c. 210, § 2. 

Practice Note 
If an adoption disrupts, the name on the birth certificate can be 
changed back to the child’s biological name at the child’s request. 
G.L. c. 46, § 13(g). 

Guardianship is less permanent than adoption, even where it is a “permanent 
guardianship.” A guardian is the child’s legal custodian and makes all decisions 
regarding the child’s care. However, the legal relationship between the guardian 
and child ends once the child turns eighteen (or earlier if vacated by the court). 
See G.L. c. 190B, § 5-2 .In addition, any person (including a child fourteen or 
older) can petition to remove the guardian. G.L. c. 190B, § 5-212. A guardian-
ship can occur with or without termination of parental rights. If the court has not 
terminated parental rights, a parent retains the right to a review and redetermina-
tion hearing six months after entry of the judgment. Care and Protection of 
Thomasina, 75 Mass. App. Ct. 563, 569 (2009). See Chapter 19, Collateral Fam-
ily Law Proceedings in the Juvenile Court and the Probate and Family Court, for 
further discussion of guardianships. 

The Department often prefers adoption over guardianship because it views adop-
tion to be more permanent. However, some children do not wish to sever their 
ties with their parents. In addition, children over the age of twelve must consent 
to their adoption; therefore, adoptions are simply not feasible if the child objects. 
For younger children with significant ties to their birth families, adoption also 
may not be appropriate. Moreover, many relatives who are fully committed to the 
long-term care of a child prefer guardianship to adoption in order to avoid con-
flicts within the family. Parents may support a plan of guardianship with kin be-
cause it may afford a parent time to address the issues that precipitated DCF in-
volvement. Assenting to a guardianship may allow a parent to avoid termination 
of parental rights so that he or she may seek reunification when ready, without the 
pressure of AFSA time standards. The Department’s service plan goals recognize 
that guardianship does not preclude maintaining valued, lifelong connections to 
birth parents, siblings, and kin. For a description of DCF’s Revised Service Plan 
Goals, see Exhibit 20F. 
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In 2008, the legislature amended G.L. c. 119, § 29B to include placement in the 
permanent care of a relative in the list of approved permanency goals. This is 
consistent with federal law. 42 U.S.C. § 675(5)(C). However, DCF’s service 
plan goals permit permanent placement with “kin.” Under Department regula-
tions, kin may include a relative or a significant other adult to whom the child or 
parents ascribe the role of family based on cultural and affectional ties. 110 
C.M.R. § 18.04. If the permanent placement resource is not a relative, the court 
may need to approve it as “another planned permanent living arrangement.” See 
discussion below. 

The goal of permanent care with kin is to provide the child with a committed, 
nurturing, and lifelong relationship in a “licensed kinship family setting.” See 
Exhibit 20F, DCF Revised Service Plan Goals. Under this plan the child re-
mains in DCF custody, and the Department continues to provide support and 
services to the child. 

“Another planned permanent living arrangement” (sometimes referred to as 
APPLA) is intended to be both planned and permanent. 

Planned means the arrangement is intended, de-
signed, considered, premeditated, or deliberate. Per-
manent means enduring, lasting or stable. In other 
words, the agency must provide reasons why the living 
arrangement is expected to endure. 

Jennifer Renne, Reasonable Efforts to Finalize a Permanency Plan for “Another 
Planned Permanent Living Arrangement,” 21 ABA Child Law Practice 1, 37 
(2002), available at http://www.abanet.org/child/clp (hereinafter Reasonable 
Efforts). APPLA should involve “either a permanent adult caregiver of the child 
or at least adult parent figures playing permanent and important roles in the 
child’s life.” Permanency plans should focus on building relationships between 
the child and those adults who will be a long-term network of support for the 
child. Reasonable Efforts, at 38. 

Under the Department’s service plan goals, the purpose of APPLA is “to estab-
lish with youth 16 years or older a lifelong permanent connection, as well as life 
skills training and a stable living environment that will support youth develop-
ment into and through adulthood.” APPLA may be chosen only if DSS has 
documented a compelling reason for determining that reunification, adoption, 
guardianship, or permanent placement with a relative is not in the child’s best in-
terests. See 42 U.S.C. § 675(5)(C); see also Unif. R. for Perm. Hrgs. 2(H)(3)(d). 
Federal regulations provide examples of compelling reasons: 

• the child is an older teen who wishes to live independently; 
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• the child is strongly bonded to his or her parent and is living with 
foster parents who are committed to raising him or her until age 
eighteen and facilitating visitation between parent and child; or 

• the child is a member of a Native American tribe, which has iden-
tified a planned permanent living arrangement for the child. 

45 C.F.R. § 1356.21(h)(3)(i–iii). 

Practice Note 
When amending G.L. c. 119, § 29B to comport with ASFA, Massa-
chusetts neglected to include the requirement that DSS document 
“compelling reasons” for determining that one of the other options is 
not in the child’s best interests. However, this requirement is included 
in the Uniform Rules for Permanency Hearings. Unif. R. for Perm. 
Hrgs. 2(H)(3)(d). 

APPLA may include placement with a particular identified foster family with 
whom the child will remain until at least age eighteen. See 42 U.S.C. § 675(5)(C); 
45 CFR § 1356.21(h)(3)(ii). However, ASFA eliminated long-term substitute 
care (with no identified permanent family) as an acceptable permanent plan. See 
ASFA § 302, amending 42 U.S.C. § 675(5)(C). When the Department revised its 
service plan goals in 2008, it also eliminated long-term care as a permanent plan. 

Under federal law, an older youth may have a permanency goal of independent 
living. See 45 C.F.R. § 1356.21(h)(3)(i); see also Child Welfare Policy Manual, 
§ 3.4 (U.S. Dep’t of Health & Human Servs., Children’s Bureau) (hereinafter 
Child Welfare Policy Manual) (available online at http://www.acf.hhs.gov/
programs/cb/laws_policies/index.htm#cwpm). However, in 2008 the Department 
eliminated independent living as an acceptable permanent plan for youth. See 
discussion of permanency planning for teens in § 20.8, below. 

In addition, a goal of “independent living” must be distinguished from DSS’s obli-
gation to provide “independent living services.” Independent living services must 
be provided to all youth sixteen and over, regardless of their permanency goal. See 
G.L. c. 119, § 29B. A youth may receive independent living services, while DSS is 
recruiting an adoptive family or a prospective guardian. See Foster Care Independ-
ence Act of 1999, Pub. L. No. 106–69, § 101(a)(2), 113 Stat. 1823. 
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§ 20.3 THE PERMANENCY HEARING 

§ 20.3.1 Purpose and Scope 

The court must conduct a permanency hearing within twelve months after the 
child’s entry into foster care to determine the permanency plan for the child, 
whether that be to return home, adoption, guardianship, permanent placement 
with a relative or another planned permanent living arrangement. See 
G.L. c. 119, § 29B; 42 U.S.C. § 675(5)(C). Annually thereafter, the court must 
review progress toward the goal. G.L. c. 119, § 29B. At these hearings, the court 
is authorized to “make any appropriate order as may be in the child’s best inter-
ests including, but not limited to, orders with respect to the child’s care or cus-
tody.” G.L. c. 119, § 29B. This does not mean that the court can, as part of the 
permanency hearing, terminate parental rights. The parties are still entitled to a 
trial on that issue. The purpose of the first permanency hearing is to set a goal 
and determine the plan and time frame for achieving that goal. 

Permanency hearings are not limited to care and protection cases. They must be 
held for any child who has been committed to or placed in the care or custody of 
DCF. See G.L. c. 119, § 29B. Thus, annual permanency hearings should also be 
held in CHINS cases, as well as in § 23(a)(i) and § 23(a)(iii) cases in the Probate 
and Family Court. See In re Hilary, 450 Mass. 491, 494 (2008). If a young adult 
elects to receive services from DCF after age eighteen, the court must continue to 
hold annual permanency hearings. Permanency hearings are not required in cases 
where the court has placed the child in the temporary custody of a relative or an-
other qualified person pursuant to G.L. c. 119, § 24. 

§ 20.3.2 Timing 

The first permanency hearing must be held within twelve months of the child’s 
entry into DCF care or custody and annually thereafter. See G.L. c. 119, § 29B. 
Voluntary placements trigger the twelve-month time frame, but the time period 
begins running sixty days from the initial placement. See 42 U.S.C. § 675(5)(F). 
In a care and protection case, the first permanency hearing may occur before a 
trial on the merits or, alternatively, it may be heard together with the care and 
protection trial. 

Practice Note 
The Department can lose federal reimbursement if the court fails to 
comply with the twelve-month requirement. Thus, DCF and the 
courts are reluctant to continue permanency hearings if it would 
mean violating the twelve-month rule. However, as discussed below, 
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counsel should object to going forward if DCF has not submitted its 
proposed permanency plan in a timely manner or, if for some other 
reason, the client’s rights would be adversely affected by going for-
ward on the scheduled date. Some courts will begin the hearing in 
order to meet the twelve-month deadline, but continue it for further 
hearing if DCF has failed to submit its plan in a timely fashion. Other 
courts will schedule the permanency hearing eleven months out (in-
stead of twelve) to provide some leeway to continue the hearing if 
necessary without risking the Department losing funding for the 
placement. 

There is one exception to the twelve-month time frame. If the court determines 
pursuant to G.L. c. 119, § 29C that no reasonable efforts toward reunification are 
required to be made by DCF after a child is removed from the home, then a 
permanency hearing must be held within thirty days of that determination. See 
G.L. c. 119, § 29B. A court may excuse DCF from making reasonable efforts if: 

• the child has been abandoned as defined in G.L. c. 210, § 3; 

• the parent’s rights to another child have previously been involun-
tarily terminated; 

• the parent has been convicted of a crime involving the death of or 
serious injury to his or her child; or 

• the parent has subjected his or her child or another child in the home 
to certain enumerated, aggravated circumstances. 

See G.L. c. 119, § 29C. As a practical matter, DCF rarely, if ever, seeks such a 
determination. 

The Juvenile Court has begun a practice of conducting additional interim review 
hearings for teens, starting after their annual permanency planning hearing at 
age sixteen. These interim hearings may occur as often as needed, but at least 
every six months. See discussion below, § 20.8, Permanency Planning for Teens. 

Practice Note 
While Massachusetts is currently providing “interim” hearings for 
teens sixteen and older, counsel for younger children should seek 
an interim hearing where needed. Waiting until the annual perma-
nency planning hearing to address a matter concerning the child’s 
permanent plan may adversely affect the client’s interest. 
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§ 20.3.3 Notice and Standing 

At least sixty days prior to the permanency hearing, the court is required to send 
notice of the hearing to all parties who have standing in the underlying care and 
protection, CHINS, 23(a)(i) or 23(a)(iii) proceeding, including DCF, the child’s 
attorney, and the parents (unless their parental rights have been terminated). 
Unif. R. Perm. Hrgs. 2(G) and 3(C). The notice must include the date, time, and 
place of the hearing and must notify the parties of their right to counsel pursuant 
to G.L. c. 119, § 29 and their right to file objections to the plan pursuant to Uni-
form Rule 3E. Unif. R. Perm. Hrgs. 3(C). A parent who has appealed an order 
terminating his or her parental rights is not entitled to notice of a permanency 
hearing. See Unif. R. Perm. Hrgs. 2(G); Adoption of Don, 52 Mass. App. Ct. 
901, 902 (2001). See Exhibit 20A, Notice of Permanency Hearing. 

Foster parents and preadoptive parents providing care for the child, including 
relatives approved by DCF, are also entitled to notice from DCF of the date, 
time, and place of the permanency hearing and an opportunity to be heard at the 
hearing. See G.L. c. 119, § 29D. They are not, however, entitled to a copy of the 
proposed permanency plan filed by DCF. See Unif. R. Perm. Hrgs. 3(C). In addi-
tion, notice and an opportunity to be heard does not make the child’s caregivers 
parties to the case or grant them standing in the underlying proceeding. See 
G.L. c. 119, § 29D. 

In 2008, the legislature amended G.L. c. 119, § 29 to require that the court consult 
with the child in an age-appropriate manner about the permanency plans devel-
oped for the child. Consultation does not mean that every child from infancy up 
until eighteen attend his or her permanency hearing regardless of age. But some-
one must provide the court with information about the child’s views if he or she 
does not attend. In Massachusetts, youth sixteen and older are invited to attend 
permanency hearings in Juvenile Court. See discussion at § 20.8.1, below. 

Practice Note 
Counsel for an older child client who is not yet sixteen, should ad-
vise the client about his or her right to be present in court. If the child 
client wishes to be in court for his or her permanency planning hear-
ing, counsel should make efforts to ensure the client’s presence. If 
DCF will not transport the child, counsel should file a motion to compel 
them to do so. In some cases, counsel may need to provide an affi-
davit from the child’s clinician that states that it will not harm the child, 
and that it will be in the child’s best interest, to attend the hearing. 

20–10 2nd Supplement 2012 



PERMANENCY PLANNING § 20.3 

§ 20.3.4 Proposed Permanency Plan 

The Department must file a proposed permanency plan with the court at least 
thirty days prior to the hearing and serve a copy upon all parties (except for par-
ents whose rights have been terminated). See Unif. R. Perm. Hrgs. 3. In the event 
the court determines that DSS need not make reasonable efforts to reunify the fam-
ily after a child is removed from the home, DSS must file a permanency plan for 
the child within ten days of that judicial determination. Unif. R. Perm. Hrgs. 3. 

The Department generates its proposed permanency plan through an internal 
case planning process. Permanency planning conferences have two components: 
a clinical conference, to discuss the clinical appropriateness of the proposed 
goal, and a legal conference, to discuss legal obstacles and/or strategies regard-
ing implementation of the proposed goal. See, generally, DSS Policies and Pro-
cedures Manual, Chapter VII, “Permanency Planning.” The Department of So-
cial Services typically schedules the permanency planning conference eight or 
nine months after a child enters DSS custody. Alternatively, a change in the 
child’s permanency goal by the Foster Care Review Unit, which has independent 
authority to determine the child’s goal, see 110 C.M.R. § 6.12((10)(d), requires 
DSS to convene a permanency planning conference within twenty days, unless 
DSS has appealed the foster care review determination internally. See Interim 
Policy and Procedures for Permanency Planning, “Policy.” See Chapter 6, The 
DSS Administrative Process, for a discussion of foster care reviews. Perma-
nency planning conferences are internal DSS case conferences, and counsel for 
parents or children are not invited to participate. 

In the proposed permanency plan, DSS must address whether and when: 

• the child will be reunified with the parent(s); 

• the child will be placed for adoption and what needs to happen so 
that the child can be legally freed for adoption; 

• the child will be referred for legal guardianship; 

• the child will be placed with a relative; or 

• the child will be placed in another planned permanent living ar-
rangement. 

See G.L. c. 119, § 29B; Unif. R. Perm. Hrgs. 2(H)(3); 42 U.S.C. § 675(5)(C). If the 
child’s plan is adoption or guardianship, the plan must also include the steps DSS 
will take to finalize the adoption or guardianship. Unif. R. Perm. Hrgs. 2(H(3). In 
addition, if the child is not going to be returned to his or her parents, the plan 
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must consider in-state and out-of-state placement options. G.L. c. 119, § 29B. If 
a child is already placed in another state, the proposed plan must address whether 
the out-of-state placement continues to be appropriate and in the best interests of 
the child. See G.L. c. 119, § 29B; Unif. R. Perm. Hrgs. 2(H)(6). For children at 
least sixteen years of age, the proposed plan must address the services needed to 
assist the child in making the transition to living independently. G.L. c. 119, § 29B; 
Unif. R. Perm. Hrgs. 2(H)(6). For youth seventeen years and nine months old, who 
are leaving DCF care, the permanency plan must include a detailed transition plan. 
See discussion below at § 20.8. The Department must also include in its proposed 
plan identifying information about the children and parents, a brief history of the 
case, the services provided to the family, the degree of each parties’ compliance 
with service plan tasks, the visitation plan, and the results of foster care reviews. 
Unif. R. Perm. Hrgs. 2(H). 

The quality of the proposed permanency plans submitted by DCF to the courts 
varies. Often, the plans are very abbreviated documents containing little helpful 
information beyond DCF’s recommended goal for the child. Even when counsel 
agrees with the goal for the child, counsel should object to the plan if it does not 
adequately identify the steps DCF intends to take to achieve the goal and the ex-
pected time frame for doing so. Counsel should also make every effort to be part 
of the development of the plan, along with his or her client. See Exhibit 20B for a 
Sample Permanency Plan. 

§ 20.3.5 Filing of Objections 

A party objecting to DSS’s proposed permanency plan must file written objec-
tions with the court at least ten days prior to the hearing and serve a copy upon 
all parties. See Unif. R. Perm. Hrgs. 3(E). If a party fails to meet this deadline 
due to excusable neglect or circumstances beyond his or her control, the party 
can object orally at the hearing. Unif. R. Perm. Hrgs. 3(E). Written objections 
are important both to secure the right to be heard and to establish a record for 
appeal. A party can file objections to the entire plan or any portion thereof, in-
cluding the permanency goal, the services proposed to assist in achieving the 
goal (including the visitation plan), the time frame for achieving the goal, the 
statement of the current status of the case, or the parties’ level of compliance 
with the DSS service plan. Any supporting case law should be cited in the writ-
ten objection because an adverse decision at the permanency hearing stage may 
be appealed only for abuse of judicial discretion. See G.L. c. 119, § 29B. If the 
objection refers to facts not already in evidence (i.e., from a prior proceeding in 
the case), affidavits or other documents should be attached to and incorporated 
in the written objection. See Exhibits 20I, 20L, and 20M for sample objections to 
DCF’s proposed permanency plan. 
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§ 20.3.6 Preparation 

The permanency hearing is a formal hearing and can involve the introduction of 
evidence through exhibits and direct and cross-examination of witnesses. Be-
cause counsel may also be called upon to make legal arguments in support of the 
client’s position, it is important that counsel thoroughly prepare for the hearing. 
Depending on the status of the case and local court practices, the permanency 
hearing may be held in conjunction with the trial in the case. When this occurs, 
preparation for the trial usually subsumes preparation for the permanency hear-
ing. Otherwise, counsel should prepare for the permanency hearing in the same 
manner that he or she would for any other evidentiary hearing. Although the 
permanency hearing does not decide the final outcome of the case, it provides an 
opportunity to impact the child’s permanency goal and shift the case in a direction 
favorable to the client. 

In the event that DSS has not filed its permanency plan within the required time, 
counsel should consider whether a continuance of the hearing would serve the 
client’s interests. Counsel should object to proceeding with the hearing if there 
has been insufficient time to review the proposed plan, submit written objections, 
and prepare for the hearing due to DSS’s delay in filing the plan. See Exhibit 
20P, Motion for Production of Permanency Report and New Hearing Date. 

When preparing for a permanency hearing, it is critical that counsel become 
familiar with the particular judge’s practice. Different courts and even different 
judges within the same court have developed different practices for conducting 
permanency hearings because there is little guidance on exactly how perma-
nency hearings are to be conducted. Counsel must be prepared to object to the 
judge’s practices if they conflict with the statute or rules or if they otherwise 
hinder counsel’s presentation of the client’s case. 

§ 20.3.7 Presentation of Evidence 

The Department typically does not present evidence at a permanency hearing. It 
usually files its proposed plan and rests. If no party objects to the plan, the hear-
ing is likely to be brief, although the judge may ask counsel questions about the 
plan before approving it. In some cases, the judge may simply approve the plan 
without discussion if no party objects. The permanency hearing will be more 
involved for teens aged sixteen and older. See § 20.8, below. 

If a parent or child objects to DSS’s proposed plan, the court may hold an evi-
dentiary hearing, although the extent of the hearing will vary depending upon 
the judge and the particular case. At a minimum, the author of the DSS plan 
must be available for cross-examination. See Unif. R. Perm. Hrgs. 6(F). 
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By statute, the child’s substitute caregiver has the right to notice and an opportu-
nity to be heard at the permanency hearing. See G.L. c. 119, § 29D. Any infor-
mation he or she provides to the court must be in accordance with the applicable 
rules of evidence. See Adoption of Sherry, 435 Mass. 331, 337–38 (2001). How-
ever, the failure of the foster or preadoptive parent to attend will not preclude the 
court from proceeding with the hearing. See Unif. R. Perm. Hrgs. 6D, 6E. If coun-
sel wishes the substitute caregiver to testify, he or she should serve a subpoena to 
ensure the caregiver’s attendance. 

Counsel must consider what additional evidence might support the client’s posi-
tion, such as testimony from the client, service providers, or other witnesses, or 
the introduction of documents. Particularly with older children, child’s counsel 
should discuss with the child whether he or she wants to testify. The child’s 
wishes concerning his or her permanent placement are relevant to the court’s 
decision. See, e.g., Adoption of Nancy, 443 Mass. 512, 518–19 (2005). 
The court may be reluctant to grant a full evidentiary hearing on a permanency 
plan, particularly when the trial on the merits has not yet been held. If the court 
limits a party’s ability to call witnesses or present evidence, counsel must be 
prepared to object and to present offers of proof. Counsel should argue that the 
client has a substantial interest in the outcome of the hearing and is entitled to a 
meaningful opportunity to be heard. See, e.g., Care and Protection of Manuel, 
428 Mass. 527, 535 (1998). A central component of the right to be heard is the 
right to testify and present evidence. See C.O. v. M.M., 442 Mass. 648, 656–57 
(2004). Particularly, where DSS is proposing to terminate parental rights, the 
stakes are quite high, and parents and children should be given the opportu-
nity to present evidence in opposition to DSS’s proposed plan. Counsel may 
further argue that it is unjust to bar a parent or child from testifying when the 
foster parent has a statutory right to testify at the hearing. If an older child has 
a preference about his permanent placement, counsel may argue that the 
court should not rely on others to speak for the mature child. See In re Rena, 46 
Mass. App. Ct. 335, 338 (1999). See below, § 20.8 regarding preparing your 
client to testify at a permanency planning hearing. If the court refuses to hold an 
evidentiary hearing altogether, counsel should consider filing an interlocutory 
appeal. See Chapter 12, Interlocutory Relief. See Exhibit 20J, Memorandum on 
Right to Present Evidence at Permanency Hearing. 

In some cases, counsel may object to DCF’s proposed permanency plan but de-
cide that an evidentiary hearing would not be beneficial to the client. Particu-
larly, if a care and protection trial has not yet been held, it may be better for the 
client to wait until the trial to present his or her case. In some cases, counsel may 
not want to reveal his or her trial strategy to DCF or the other parties prema-
turely. In other cases, the parent may not have made sufficient progress and 
counsel may not wish to risk having the parent make an unfavorable impression 
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with the judge if called to testify at the permanency hearing. Similarly, counsel 
must consider the impact on a future trial if the judge enters findings unfavor-
able to the client at the permanency hearing. Although there is no appellate case 
on the subject, DCF or the child’s counsel may argue that the permanency hear-
ing findings are admissible at a later proceeding. Cf. Adoption of Frederick, 405 
Mass. 1, 5–7 (1989). 

Practice Note 
A parent or child opposed to the admission of permanency hearing 
findings in evidence at a subsequent trial can argue that, given the 
purpose and summary nature of the permanency hearing, the parent 
or child did not have the same opportunity or incentive to litigate at 
the permanency hearing as they do at a trial. Thus, the findings should 
not be admitted. See Adoption of Frederick, 405 Mass. 1, 12 (1989). 

Even when a party chooses not to request an evidentiary hearing, counsel should 
file an objection to the proposed permanency plan and explicitly reserve the 
right to litigate the issue at the trial. Otherwise, DCF, or other opposing counsel, 
may try to argue at trial that the client waived his or her right to object to the 
child’s permanency plan. 

§ 20.3.8 Burden of Proof 

The burden of proof at a permanency hearing has not been addressed by statute 
or case law to date. On one hand, counsel may argue that DCF, as the petitioner 
in a care and protection case, bears the burden of proof throughout the proceed-
ing. See Care and Protection of Erin, 443 Mass. 567, 570–72 (2005). Addition-
ally, counsel may argue that DCF bears the burden of proof because it is seeking 
court approval of its proposed plan for the child. On the other hand, DCF may 
argue that it simply needs to establish that it has met the requirements of the 
statute and other applicable court rules in preparing and submitting a proposed 
permanency plan. Then the Department may argue further that the objecting party 
bears the burden of proving that DSS’s proposed plan is somehow inadequate or 
inappropriate. 

§ 20.3.9 Standard of Proof 

The standard of proof at a permanency hearing is equally unsettled by statute or 
case law to date. However, whenever a statute mandating a particular proceeding 
sets forth no standard of proof, due process demands the application of a stan-
dard that is appropriate to the particular situation presented. See Care and Pro-
tection of Robert, 408 Mass. 52, 58 (1990) (citing In re Andrews, 368 Mass. 468, 
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486 (1975)). The “[m]inimum process due varies with context.” Spence v. Gorm-
ley, 387 Mass. 258, 274 (1982). As such, absent explicit language in G.L. c. 119, 
§ 29B or clear guidance from case law, counsel may argue for either a lower 
standard, i.e., fair preponderance of the evidence, or a higher standard, i.e., clear 
and convincing evidence. Arguably, the lower standard of proof is sufficient 
because there is no risk at a permanency hearing that the parent or child will be 
permanently deprived of important constitutional rights that would warrant the 
application of the heightened standard. However, permanency hearings can set 
the course for the future direction of the case; therefore, an equally strong argu-
ment can be made in favor of the heightened clear and convincing standard. 
While parental fitness is technically not at issue at the permanency hearing, DSS 
is often seeking approval of a permanent plan for the child (i.e., adoption) that 
will change the posture and direction of the case. When this occurs, counsel 
should argue that the fair preponderance standard is inadequate to satisfy the 
client’s right to due process. 

The relevant statutes, rules, and case law governing permanency hearings also 
provide no guidance on the substantive standard of proof at the hearing. Pre-
sumably, the court must consider whether the parents are likely to be fit at the 
time of trial, and, if they are not, what permanent plan would best serve the child’s 
interests. 

§ 20.3.10 Judicial Determination 

The court “shall determine the permanency plan” and may issue any orders in 
the child’s best interests. See G.L. c. 119, § 29B. This includes orders necessary 
to implement the plan in a timely manner. See Unif. R. Perm. Hrgs. 7(A). The 
court need not enter written findings, unless a party is appealing the court’s deci-
sion. See Unif. R. Perm. Hrgs. 7(C). If a party wishes to appeal a permanency 
hearing decision, counsel should request that the court issue written findings of 
fact and conclusions of law. 

The court’s authority under § 29B to determine the plan may raise disputes over 
the separation of powers doctrine in some cases. General Laws c. 119, § 29B 
states that “the committing court shall conduct a permanency hearing . . . to de-
termine and periodically review thereafter the permanency plan for the child” 
(emphasis added). The language of the statute grants clear authority to the court 
to decide whether DSS must continue to support reunification or recruit an adop-
tive home or identify a prospective guardian. Yet, DSS may argue that the statute 
impermissibly usurps its authority as an executive branch agency. Counsel must 
be prepared to argue, in accordance with the client’s legal strategy, in support of 
or against the court’s authority to issue specific orders binding upon DSS. 
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The Department (or the child if he or she supports the petition) may argue that 
determining the child’s permanency plan is a custodial decision, and the court 
does not have authority to order DSS to pursue guardianship if DSS favors 
adoption, or to order DSS to recruit an adoptive home if DSS believes another 
plan better serves the child’s interests. See Care and Protection of Isaac, 419 
Mass. 602, 610–11 (1995); Care and Protection of Jeremy, 419 Mass. 616, 623–
24 (1995) (DSS’s custodial decisions are subject to review by the court only for 
abuse of discretion.) See Chapter 7, Services, Placement and Visitation, for a 
further discussion about the abuse of discretion standard. 

However, parent’s or child’s counsel may argue that the Isaac and Jeremy cases 
are inapplicable where the legislature has delegated to the court, not DSS, the au-
thority to determine the child’s permanency plan. The abuse of discretion standard 
applies only to those decisions that are within the agency’s discretion. See Attorney 
General v. Sheriff of Suffolk County, 394 Mass. 624, 629–30 (1985). “[C]ourts 
may properly direct a public official to carry out a statutory duty, but, where the 
means of carrying out that statutory duty is within the discretion of the public offi-
cial, courts normally will not direct how the public official should exercise that 
statutory duty.” Attorney General v. Sheriff of Suffolk County, 394 Mass. at 629–30 
(emphasis added). Examples of other decisions delegated by statute to the discre-
tion of the court, and not to DSS, include the authority to order sibling visits and to 
choose among competing adoption plans. See Adoption of Galvin, 55 
Mass. App. Ct. 912, 913–14 (2002) (sibling visits); Adoption of Dora, 55 
Mass. App. Ct. 472, 476 (2001) (competing adoption plans). 

Related to this issue is the question of whether DSS has the discretion to unilat-
erally change the child’s goal after a permanency hearing approving the goal. 
For example, if at the first permanency hearing the court determines that the 
plan is reunification, may DSS decide six months later that reunification is no 
longer working out and change its goal to termination of parental rights or must 
DSS return to court for judicial approval of the new plan? What if it has been 
only two months since the court’s permanency hearing? What about two weeks 
or two days? Counsel seeking to enforce the court-approved plan should argue 
that § 29B would be rendered meaningless if DCF can simply ignore the court’s 
decision and change the goal after the hearing. Counsel should consider filing a 
motion to compel DCF to follow the court-approved plan, and request a hearing, 
on the motion, particularly if the annual permanency hearing is not imminent. 
Counsel supporting DCF should argue that, absent clear statutory language pro-
hibiting DCF from changing the goal without court approval, DCF has the au-
thority to change the plan subject to review by the court for abuse of discretion. 
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§ 20.3.11 Reasonable Efforts 

At the initial permanency hearing, the court must certify whether DSS has made 
reasonable efforts “to make it possible for the child to return safely to his parent 
or guardian.” G.L. c. 119, § 29C. At subsequent hearings, the court must deter-
mine whether reasonable efforts have been made to implement the permanency 
plan, whatever the plan may be. See G.L. c. 119, §§ 29B, 29C. See Exhibit 20C, 
Judicial Determination: Reasonable Efforts—29B Hearing. 

While courts are often reluctant to enter findings that reasonable efforts have not 
been made by DSS, in appropriate cases, counsel may be able to use a finding 
that DSS has not satisfied its reasonable efforts requirements to the client’s ad-
vantage. For example, if DSS fails to obtain judicial certification of reasonable 
efforts at the permanency hearing, federal reimbursement for the child’s place-
ment is suspended until the required certification is obtained. See 45 C.F.R. 
§ 1356.21(b)(2)(ii). This finding presents counsel with an opportunity to push 
DSS to work harder to implement the permanency plan. 

Practice Note 
If a court finds DSS failed to make reasonable efforts to prevent re-
moval of the child from the home at the initial custody hearing, DSS 
is forever barred from receiving federal reimbursement for the child’s 
placement. See 45 C.F.R. § 1356.21(b)(1)(ii). Courts are under-
standably reluctant to let that happen. However, if the court makes a 
no reasonable efforts certification at a permanency hearing, DSS is 
able to restore its federal funding if the court later certifies that DSS 
is making reasonable efforts toward achieving the child’s perma-
nency plan. See 45 C.F.R. § 1356.21(b)(2)(ii). For this reason, 
counsel may be much more effective challenging DSS’s reasonable 
efforts at the permanency hearing than at the outset of the case. 

Another reason a finding that DSS failed to make reasonable efforts can be ad-
vantageous to the client is because a failure by DSS to make reasonable efforts 
to reunite the family can serve as an exception to the requirement that DSS file a 
petition to terminate parental rights for any child who has been in care for fifteen 
months. See G.L. c. 119, § 26. For the client opposed to termination, this can be 
an effective strategy. Lastly, counsel might use a finding of no reasonable efforts 
to obtain orders from the court at the permanency hearing for the specific ser-
vices (e.g., increased visitation) that DSS failed to provide, arguing that they are 
necessary for implementation of the permanency plan. 

If the court approves a goal for the child other than to return home, DSS may 
cease making reasonable efforts to reunify the family. See G.L. c. 119, §§ 29B, 
29C. At this juncture, DSS often reduces the frequency of parent-child visits to 
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once a month and may also be less inclined to make referrals for services, or 
provide direct services, to parents, which can greatly affect the final outcome of 
the proceeding. In the appropriate case, where parents are making some, but 
perhaps not quite enough progress to prevail at the permanency hearing, counsel 
might ask the court to approve “concurrent” permanency plans that require DSS 
to continue reunification efforts, while at the same time identifying a new family 
for the child (see discussion below). See 42 U.S.C. § 671(a)(15)(F). In any 
event, counsel for a parent, or child in the appropriate case, should always object 
to the reduction of visits to once a month as the reduced visitation schedule can 
effectively destroy the bond between the parent and child, thereby terminating 
the parent-child relationship before the parties have been given their day in 
court. See Care and Protection of Erin, 443 Mass. 567, 571 (2005) (“‘the State 
even has the power to shape the historical events that form the basis for termina-
tion [of parental rights])’”; quoting Santosky v. Kramer, 455 U.S. 745, 763 
(1982)). Counsel could also argue that the Department improperly reduced visits 
without any clinical reason, simply as a litigation strategy to buttress its case 
before trial. 

§ 20.3.12 Concurrent Planning 

ASFA permits but does not require DSS to engage in concurrent planning. See 42 
U.S.C. § 671(a)(15)(F). Concurrent planning is simultaneously making efforts to 
reunify the family, while pursuing an alternate permanent placement in the event 
reunification efforts fail. 42 U.S.C. § 671(a)(15)(F). Thus, DSS may offer services 
and facilitate visitation in an effort to promote reunification, while at the same 
time it may be recruiting an adoptive placement for the child. As long as DSS is 
making reasonable efforts to reunify the family, it is satisfying its obligation under 
G.L. c. 119, § 29C. Concurrent planning has benefits and drawbacks. On one hand, 
it can expedite permanency for the child because, if reunification efforts fail, an 
alternate placement has already been found. On the other hand, the child may de-
velop strong bonds to the preadoptive family, and/or the preadoptive parents may 
inadvertently or purposefully sabotage reunification efforts. Concurrent planning 
may include ensuring that the child has continued contact with relatives or close 
community members who may be a lifelong permanent connection for the child, 
even if they cannot be a placement resource. 

§ 20.3.13 Appeal of the Permanency Hearing Decision 

Any party to a permanency hearing can appeal the court’s decision. See 
G.L. c. 119, § 29B. The notice of appeal must be filed within thirty days of the date 
of the court’s determination or order (not the date the order is entered on the 
docket). G.L. c. 119, § 29B. The appeal process is governed by the Massachusetts 
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Rules of Appellate Procedure. G.L. c. 119, § 29B. The appellate court will reverse 
a decision at a permanency hearing only if it finds an abuse of judicial discretion. 
G.L. c. 119, § 29B. See Exhibit 20K, Notice of Appeal of Permanency Decision. 

In some respects, an appeal of a permanency hearing order should be treated in the 
same manner as an appeal of a final decision in a care and protection case. Trial 
counsel who is not certified by CPCS to handle appellate matters, or is certified 
but does not intend to represent the client in the appeal of the permanency deci-
sion, must file motions with the Trial Court for appointment of appellate counsel 
and for the payment of fees and costs related to the appeal. Once appellate counsel 
is appointed, trial counsel is obligated to cooperate with appellate counsel. Except 
as where otherwise noted in this section, trial counsel should comply with the ob-
ligations set forth at CAFL Trial Panel Performance Standard 8.1, Appeals. See 
discussion of trial counsel’s responsibilities regarding appeal in Chapter 17, Post-
judgment Representation. 

On occasion, trial counsel might need to seek a stay of the permanency decision 
pending a final adjudication on the merits of the petition and/or pending appeal. 
For example, if the court’s order relieves DSS of its obligation to make reason-
able efforts toward reunification, a parent seeking to regain custody would bene-
fit from a stay of that order. Similarly, counsel might seek a stay if the court ap-
proved a change in the child’s permanency goal from adoption to independent 
living and the child wants DSS to continue looking for an adoptive family. An 
appeal of a permanency hearing decision is often ineffective because it generally 
is not expedited. By the time the appeal works its way through the normal appel-
late process, further proceedings at the Trial Court level are likely to render the 
appeal moot. For this reason, counsel wishing to appeal a permanency hearing 
decision should file a motion in the Appeals Court to have the appeal heard on 
an expedited basis. 

Practice Note 
Counsel should also consider the possible benefit of appealing the 
court’s determination that DSS made reasonable efforts to reunify 
the family if part of counsel’s defense strategy at trial is to present 
evidence of DSS’s failure to provide services. Several of the statu-
tory factors the court must consider before terminating parental 
rights require that DSS provide services designed to ameliorate the 
problem. See G.L. c. 210, § 3(c)(ii)–(vi). A challenge by counsel to 
the reasonable efforts finding at the permanency hearing may assist 
the parent or child in the presentation of his or her case at trial. 
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§ 20.4 IMPLEMENTING THE PERMANENCY 
PLAN 

Once the court has determined the permanency plan for the child, there may be 
legal or other obstacles to implementation of the plan. First and foremost, there 
must be a trial and judgment in the case. For example, while the court may choose 
adoption as the child’s permanency plan, DSS must still meet its burden of proof 
before the court may terminate parental rights. Even after judgment, there may 
be obstacles to implementing the child’s permanent plan. While some of these 
may be intractable, owing to cultural, financial, or social factors beyond counsel’s 
control, other obstacles are capable of resolution through zealous advocacy on 
behalf of the client. 

§ 20.4.1 Adoption 

The Department has primary responsibility for the recruitment of adoptive fami-
lies and finalizing adoptions, and child’s counsel can be instrumental in expedit-
ing this process. Too many children in the permanent custody of DSS have a 
goal of adoption but never get adopted, in part, because DSS fails to make suffi-
cient efforts in a timely manner to recruit an adoptive family. In a smaller num-
ber of cases, an adoptive family may have been identified but some obstacle to 
finalization was never resolved. As such, zealous advocacy by counsel for children 
can have a significant impact on recruitment and finalization of adoptions. 

§ 20.4.2 Recruitment 

For children whose goal is adoption, DCF typically assigns a case worker from 
its adoption unit or contracts with a private agency for adoption case manage-
ment services. The adoption worker’s responsibility is to locate a family rea-
sonably able to meet the child’s needs and to work with the family and child to 
eliminate any obstacle that might prevent a permanent placement with that fam-
ily. The first obligation of DCF—locating a family for the child—can be diffi-
cult in some cases. Child’s counsel must ensure that every possible avenue is 
fully explored in a timely manner. Counsel should make sure that all possible 
relatives and community members have been explored or reexplored. 

Among other things, the adoption worker must a conduct a thorough assessment 
of the child’s present and future needs and identify the adoptive placement that 
best meets those needs. See Interim Permanency Planning Policy, “Responsibili-
ties of the Social Worker Assigned to do the Adoption Work.” In addition, the 
adoption worker must conduct an assessment of the child’s current foster family 
if the family has expressed an interest in adopting the child. Interim Permanency 
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Planning Policy, “Responsibilities of the Social Worker Assigned to do the 
Adoption Work.” Counsel should also review the regulations of the Office of 
Early Education and Care (formerly the Office of Child Care Services) governing 
child placement and adoption. 102 C.M.R. § 5.00 et seq. 

The Department’s standard approach to adoption recruitment efforts is to ex-
plore any persons (usually relatives or friends of the child’s family) who have 
submitted a Registration of Interest. The Department also refers some children 
to Massachusetts Adoption Resource Exchange (MARE), a nonprofit agency 
that maintains a statewide database of children with a goal of adoption. MARE 
focuses mainly on children ages six and older, children of color of all ages, sib-
ling groups, children with intellectual, emotional, or physical challenges or dis-
abilities, and children at legal risk (i.e., those whose parental rights have not yet 
been terminated). The Department of Social Services, its subcontracting agen-
cies, and MARE use various efforts to recruit adoptive families, such as online 
matching, “adoption parties,” single parent matching nights, and media recruit-
ment in which children are publicized on local television and in local newspa-
pers. Publicity must be limited for those children who are not yet legally free for 
adoption (i.e., parental rights have not been terminated). For further information 
regarding MARE, see their Web site at http://www.mareinc.org. 

Practice Note 
Regulations of the Office of Early Education and Care (formerly the 
Office of Child Care Services) require a referral to MARE if a specific 
adoptive family has not been identified for the child within sixty days 
of the child being legally freed for adoption. 102 C.M.R. § 5.08(8). 

In the event that DSS and/or its subcontracting agencies do not complete these 
basic recruiting efforts, child’s counsel should take an active role to compel them 
to do so. Periodic permanency hearings and foster care reviews are two opportuni-
ties for advocacy; however, depending on their timing, counsel may need to ad-
vance the case in court through an abuse of discretion motion. Federal law requires 
that, for all children in DSS custody whose goal is adoption or placement with 
another permanent family, the child’s service plan must include the steps the agency 
is taking to identify a permanent family. See 42 U.S.C. § 675(1)(E). 

Child’s counsel should also review recruiting information regarding the child to 
ensure that any written description is accurate and portrays the child in the best 
possible light, that any photographs used are updated, and that any special needs 
or conditions (e.g., contact with siblings) are noted. Lastly, counsel should re-
main in close contact with the adoption worker to ensure the worker follows up 
on all possible leads and sources for recruitment. 
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Practice Note 
While many adoption case workers show commendable creativity 
and zeal, unfortunately, there are others who do little more than the 
minimum recruitment required, which is often insufficient. Counsel 
for a child awaiting an adoptive home may want to pursue and pro-
mote more creative avenues for recruitment. For example, does the 
child have a special relationship with a particular bus driver, cafete-
ria worker, coach, or teacher’s aide? What about the janitor or part-
time swim instructor at the Boys & Girls Club? Might a neighbor, 
friend, or co-worker of the family who adopted the child’s sibling be 
interested in adopting the child? Does the child belong to a particular 
religious or ethnic group that can canvass its community for a family 
interested in adopting? These types of connections will not exist in 
every child’s life, but for many children they do, and counsel must be 
prepared to fully investigate the viability of these options. 

Sometimes, counsel will identify a family or individual willing to adopt the 
child that DSS will not, or cannot, approve as a placement resource. The De-
partment has extensive regulations governing the approval of foster and pre-
adoptive homes. See 110 C.M.R. §§ 7.100, 7.101–7.112. These regulations apply 
equally to relatives and nonrelatives. For example, DSS may reject a potential 
adoptive family because the home does not have the required number of bed-
rooms or square feet per child. Federal law now permits DCF on a case-by-case 
basis to waive a foster home licensing requirement if placement is with a rela-
tive. 42 U.S.C. § 671(a)(10). The requirement must be unrelated to safety. 42 
U.S.C. § 671(a)(10). Prior to this 2008 amendment, federal regulations mandated 
that the Department maintain the same standards for relative and nonrelative 
placements. 

Another obstacle is the Department’s CORI regulations. See 110 C.M.R. § 18.00 
et seq. The Department of Social Services will not place a child in a home if a 
household member has been charged with or convicted of certain crimes. See 
110 C.M.R. §§ 18.10–18.11. Some of the CORI provisions can be waived with 
the approval of the commissioner, deputy commissioner for field operations, and 
general counsel of DSS if certain other requirements are met. See 110 C.M.R. 
§§ 18.10–18.11. For a further discussion of DSS’s CORI regulations, see Chapter 
7, Services, Placement and Visitation. 

If DCF will not approve the client’s choice of adoptive placement, several ave-
nues may be available. If there is an upcoming permanency hearing, counsel can 
object to DCF’s plan for the child and request an evidentiary hearing to present 
evidence in support of the client’s preferred adoptive resource. Counsel could ask 
the court to reject DCF’s adoption plan and approve the client’s plan instead. 
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While this strategy will not be dispositive and the case will likely still need to be 
litigated, if the court approves the client’s plan, this would certainly affect the 
outcome of the case. Counsel may also be able to seek relief through the fair 
hearing or grievance process, depending upon the reason for DCF’s failure to 
approve the placement. See Chapter 6, The DSS Administrative Process, for a 
discussion regarding fair hearings and grievances. Alternatively, counsel might 
challenge DSS’s decision by filing an abuse of discretion motion. See Chapter 7, 
Services, Placement and Visitation, for a discussion about abuse of discretion 
motions. If there has not yet been a trial, counsel can propose the client’s pre-
ferred placement as an alternate adoption plan during the termination trial. See, 
e.g., Adoption of Hugo, 428 Mass. 219, 225–26 (1998). Counsel may also be suc-
cessful in obtaining an order removing custody from DSS and granting temporary 
custody to the prospective adoptive parent pending trial. If the case is in post-
judgment status and the child is already legally freed for adoption, counsel should 
consider requesting a review and redetermination hearing seeking an order for 
placement of the child with the prospective adoptive parent. See Chapter 17, Post-
judgment Representation, for a discussion regarding review and redetermination 
hearings. 

§ 20.4.3 Finalization 

In order for a child to be legally adopted, a court must finalize the adoption. This 
is a separate legal proceeding in which a court approves the adoption of the child 
by the proposed adoptive resource. The child must have been living with the 
proposed adoptive resource for at least the preceding six months, although in 
certain circumstances, the six-month requirement can be waived. See G.L. c. 210, 
§ 5A. The finalization often takes places in the same court that heard the care and 
protection case, although the adoption can be heard in any court with jurisdic-
tion, typically the Probate and Family Court, in the county where the child and 
preadoptive family reside. See G.L. c. 210, § 1. 

In some cases, DSS identifies an adoptive family for a child who is legally free 
for adoption, but an obstacle remains to finalizing the child’s adoption. Some-
times, the obstacle is financial in nature. If the financial obstacle is related to a 
one-time expense that, once paid, will open the way to finalization, DSS has the 
ability to apply for reimbursement to families for one-time expenses related to 
adoption 110 C.M.R. § 7.209. In addition, counsel should be familiar with other 
possible funding resources, such as the Massachusetts Families for Kids 
(MFFK), which may have funds available to resolve such obstacles. Examples 
of MFFK assistance include: the financing of an addition or renovations to a 
house to create an additional bedroom if the house does not meet DSS’s space 
requirements; paying the balance on a restitution to resolve a prospective adop-
tive parent’s outstanding criminal matter that would otherwise disqualify him or 
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her; and covering the cost of travel and hotel arrangements for out-of-state pro-
spective adoptive parents to come to Massachusetts for the adoption hearing. For 
further information on MFFK’s program, visit their Web site at http://www.csrox
.org/mffk.html. 

Sometimes, there are legal obstacles, such as the resolution of an outstanding 
warrant or the finalization of a divorce that must be addressed prior to finaliza-
tion of the adoption. These can be minor legal proceedings that can be resolved 
with minimal effort, or they can be more complex and time-consuming. Counsel 
should determine early in the process whether there are going to be any such 
obstacles that would cause significant delay to the child’s adoption so that all 
parties involved have reasonable expectations as to the time frame for finalization 
of the adoption. 

§ 20.4.4 Adoption Subsidies 

As an incentive to recruit adoptive parents for otherwise difficult-to-place chil-
dren, DCF can provide financial assistance after the child is adopted. See 
G.L. c. 18B, § 21; 110 C.M.R. § 7.209. These subsidies may include monthly 
cash stipends, medical insurance, a quarterly clothing allowance, and a supple-
mental reimbursement for the cost of special services. See the description of the 
Adoption Subsidies on the DCF Web site at http://www.mass.gov/dcf. The 
monthly stipend cannot exceed the amount the child would receive in foster 
care. See 110 C.M.R. § 7.209(1). 

The Department is authorized to provide adoption subsidies only for children 
with “special needs.” 110 C.M.R. § 7.209. The regulation defines a child with 
special needs as a child who: 

• has one or more special needs as a result of a diagnosed physical, 
mental or emotional impairment, behavioral disorder, or medical 
condition; 

• is a member of a sibling group of two to be adopted together and 
one of the children is at least eight years old; 

• is a member of a sibling group of three or more to be adopted to-
gether; 

• belongs to an ethnic or cultural minority, and DSS has already 
made efforts to identify an adoptive placement without success; or 

• is at risk of having special needs due to birth or family history, but 
because of the child’s age, a reliable diagnosis cannot be made. 
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See 110 C.M.R. § 7.209(2). For an adoptive family to be eligible for a subsidy, 
DSS must have first attempted to place the child without a subsidy. 110 C.M.R. 
§ 7.209(2). This last requirement may be waived if the child has already devel-
oped strong ties to a preadoptive family, and the family cannot adopt the child 
without a subsidy. 110 C.M.R. § 7.209(2). Once the subsidy is approved, the 
child may remain eligible for services until his or her twenty-second birthday. 
See the DSS Web site. The subsidy is also available for children placed by DSS 
for adoption in other states. See 110 C.M.R. § 7.515(1). However, DSS will not 
approve an adoption subsidy unless it is sponsoring the adoption. Therefore, if 
counsel offers an alternative adoptive placement at trial and the court approves 
the plan over DSS’s objection, the family cannot receive a subsidy from DSS. 

The Department operates two separate adoption subsidy programs, a federally 
supported program under Title IV-E of the Social Security Act and a state pro-
gram, which is available for children who do not qualify under IV-E. See 110 
C.M.R. § 7.209(1). Under the federal program, DSS must negotiate with the 
preadoptive parents to determine the type and amount of assistance, taking into 
account the family’s circumstances and the child’s needs. See 110 C.M.R. 
§ 7.209(6). Under the state subsidy program, DSS may unilaterally determine 
the type and amount of assistance to be paid. 110 C.M.R. § 7.209(6). The De-
partment can also provide a deferred subsidy if the child does not currently meet 
the definition of special needs, but is at risk of having special needs in the fu-
ture. See 110 C.M.R. § 7.209(7). 

Generally, an adoption subsidy must be approved prior to finalization of the 
child’s adoption. Adoptive parents cannot apply for a subsidy after the adoption 
is final, unless certain extenuating circumstances exist. See 110 C.M.R. 
§ 7.209(5)(c), (8). All subsidies are subject to review by DSS annually, and the 
amount and type of assistance can be adjusted if there has been a change in cir-
cumstances as to the adoptive parents’ resources or the child’s level of need. 

An adoptive parent who disagrees with the amount of the subsidy, either at the 
time it is initially granted or upon readjustment pursuant to an annual review, 
has the right to appeal the determination through a fair hearing. See 110 C.M.R. 
§ 10.06(5)(d). However, a more effective legal remedy may be for child’s coun-
sel to pursue the matter in court prior to finalization of the adoption through an 
abuse of discretion hearing as soon as counsel learns that DSS has denied the 
subsidy or approved an inadequate amount. 

The adoption subsidy program is administered through the subsidy unit in the 
DCF central office. For any questions, counsel can contact the Subsidy Adminis-
trator at DCF, 600 Washington Street, Boston, MA, 02111, 617-748-2000 or toll-
free at 1-800-548-4802. 
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§ 20.4.5 Other Assistance 

The Department’s regulations recognize that many families will need services 
and assistance after adoption. See 110 C.M.R. § 7.210 & Commentary; see also 
102 C.M.R. § 5.10(19). Such services may include information and referrals, 
training, counseling, support groups, respite, and short-term crisis support. Most 
postadoption services are provided through a contracted agency called Adoption 
Journeys (formerly Adoption Crossroads). In addition, youth adopted on or after 
their sixteenth birthday may be eligible for independent living services from 
DCF funded through the federal Chafee program. A child may also be eligible 
for services through other state agencies, such as the Department of Mental 
Health or the Department of Developmental Services. Child’s counsel should be 
sure to discuss all of the above with the adoptive parents prior to finalization 
because, once the adoption is final, neither the adoptive parents nor the child 
have the right to court-appointed counsel in the event of a dispute with DCF 
regarding the types of postadoption services available to the family. 

Another form of financial assistance available to children who have been 
adopted through DCF is the Adoptive Child Tuition Waiver Program. This pro-
gram provides free undergraduate tuition at any of the state and community col-
leges and universities in Massachusetts. In addition, youth who are adopted on 
or after their sixteenth birthday are eligible for the Education and Training 
Voucher Program. The ETV program provides up to $5,000 per year for post-
secondary educational or vocational training programs, including colleges and 
trade schools and related costs of attendance (e.g., tuition, fees, room and board, 
books, transportation, day care). More information is available on the DCF Web 
site at http://www.mass.gov/eohhs/consumer/family-services/youth-
services/adolescent/education.html. See also the discussion below regarding 
secondary and postsecondary financial assistance for children in DCF custody. 

§ 20.4.6 Guardianship and Guardianship Subsidies 

The finalization of a guardianship is generally less cumbersome than that of an 
adoption. A guardian may be appointed by either the Juvenile Court or the Pro-
bate and Family Court. See G.L. c. 190B, § 5-201. Typically, if a care and pro-
tection case is pending, the guardianship petition is filed in the Juvenile Court 
and the cases typically are heard together. Guardianship of Phelan, 76 Mass. 
App. Ct. 742, 749 (2010). In any case where guardianship is the goal, counsel 
must review the guardianship section in Chapter 19, Collateral Family Law Pro-
ceedings in the Juvenile Court and the Probate and Family Court. If settling a 
care and protection case with a guardianship, counsel must also review Chapter 
15, Settlement. 
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The Department operates two guardianship subsidy programs, a federally sup-
ported program under Title IV-E of the Social Security Act, and a state funded 
program. Under both programs, the guardian receives financial assistance in an 
amount not to exceed the amount that DCF would have paid had the child been 
in foster care. The child is also eligible for MassHealth. 110 C.M.R. § 7.303(1). 

There are specific criteria for the federally supported guardianship subsidy program. 
Among other things, the child must be  

• in the care or custody of DCF,  

• placed with a relative/kin in a licensed foster home, 

• living in the relative’s home for at least six months prior to entry 
of the guardianship, and  

• eligible for Title IV-E foster-care maintenance payments for six 
consecutive months prior to the guardianship.  

110 C.M.R. § 7.303(2). The Department and the guardian must enter into a 
guardianship subsidy agreement before the guardianship is finalized. 110 
C.M.R. § 7.303(2). The federal subsidy program cannot be used if the proposed 
guardian has been convicted of certain felony crimes. 110 C.M.R. § 7.303(2). A 
sibling of an eligible child that is placed in the same home may also receive a 
subsidy. 110 C.M.R. § 7.303(3). 

Under the state funded guardianship subsidy program, the child need not be 
placed with a relative/kin. While it requires that the child has lived with the pro-
spective guardian for six months before the guardianship, that requirement may 
be waived. 110 C.M.R. § 7.303(4). Under certain circumstances, a guardian may 
request a state guardianship subsidy after the guardianship has been finalized. 
110 C.M.R. § 7.303(5), (11), (12). 

A guardianship subsidy is only available if guardianship is the Department’s 
permanent plan for the child. 110 C.M.R. § 7.303(2)(c), (4)(b). Thus, if counsel 
is proposing a guardian as an alternative to the DCF plan and counsel prevails, 
the subsidy is not available to the family. In addition, if the court gives tempo-
rary custody to the prospective guardian at the seventy-two–hour hearing, the 
child is not eligible for a guardianship subsidy. 110 C.M.R. § 7.303(2)(a), (4)(a). 
In those situations, counsel should explore other financial options for support of 
the child under a nonsubsidized guardianship, such as grantee relative and nonre-
lative guardian benefits through the Department of Transitional Assistance. 

A guardianship subsidy may continue beyond the child’s eighteenth birthday, if 
requested by the guardian. 110 C.M.R. § 7.303(13). The Department may extend 
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a state funded guardianship subsidy up to the age of twenty-two for a young 
adult who is enrolled in a school, vocational program, or a college program. 110 
C.M.R. § 7.303(13)(a). Extension of a federally supported guardianship subsidy 
is available in more limited circumstances: the young adult has a documented 
mental or physical handicap; or the young adult was over the age of sixteen at 
the time the guardianship subsidy was entered into, and the young adult meets 
one of the criteria for continued support beyond age eighteen under Title IV-E of 
the Social Security Act. 110 C.M.R. § 7.303(13)(b). 

On a limited basis, DCF also provides some postguardianship services to families. 
In addition, a youth who is placed with a legal guardian on or after his or her 
sixteenth birthday may be eligible for independent living services from DCF 
funded through the federal Chafee program. Children placed with legal guardians 
also may be eligible for services from other agencies.  

Finally, the child may be eligible for free undergraduate tuition at any public 
college or university in Massachusetts through the Foster Care Tuition Waiver 
Program. See the Office of Student Financial Assistance Web site at http://www
.osfa.mass.edu. In addition, youth who are the subject of guardianship on or af-
ter their sixteenth birthday are eligible for the Education and Training Voucher 
Program. The ETV program provides up to $5,000 per year for postsecondary 
educational or vocational training programs, including colleges and trade 
schools and related costs of attendance (e.g., tuition, fees, room and board, books, 
transportation, day care). See also the discussion below regarding secondary and 
postsecondary financial assistance for children in DCF custody. 

§ 20.5 OUT-OF-STATE PLACEMENTS AND 
THE INTERSTATE COMPACT 

If the child’s permanency plan involves placement in another state, counsel must 
become familiar with the requirements of the Interstate Compact on the Placement 
of Children (ICPC, hereinafter referred to as the Compact). G.L. c. 119, App. 
§ 2-1 et seq.; 110 C.M.R. § 7.500 et seq. The Compact has been enacted in all 
fifty states, the District of Columbia, and the U.S. Virgin Islands and serves as a 
binding agreement among those jurisdictions. The Association of Administrators 
of the Interstate Compact on the Placement of Children, an affiliate of the Amer-
ican Public Human Services Association, has authority to issue rules and regula-
tions regarding implementation of the Compact. The Association maintains a 
useful Web site that contains contact information for each state, a Guidebook to 
the Compact (including a copy of the statute and regulations), forms, and inter-
pretive materials. See http://icpc.aphsa.org. 

2nd Supplement 2012 20–29 



§ 20.5 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

The Compact provides: 

(a) No sending agency shall send . . . into any other 
. . . state any child for placement in foster care or as a 
preliminary to a possible adoption unless the sending 
agency shall comply with each and every requirement 
[of the Compact]. 

. . . 

(d) The child shall not be sent . . . into the receiving 
state until the appropriate public authorities in the re-
ceiving state shall notify the sending agency, in writing, 
to the effect that the proposed placement does not ap-
pear to be contrary to the interests of the child. 

ICPC Art. III. Thus, before DSS can place a child in a foster or preadoptive 
home outside Massachusetts, the state in which the prospective custodian resides 
must conduct a home study and approve the placement. Similarly, if a child is 
placed in Massachusetts and the foster or preadoptive parents wish to move to 
another state, DSS must comply with the Compact. See ICPC Regulation No. 1. 
The Compact does not apply to placements in medical or mental health facili-
ties, or to “any institution primarily educational in character.” ICPC Art. II(d). 
Visits with a family or an individual in another state also do not fall under the 
Compact. See ICPC Regulation No. 9. However, the visit cannot exceed thirty 
days, except for school vacations. ICPC Regulation No. 9. 

Both DSS and the courts are considered “sending agencies” under the Compact. 
See ICPC Art. II(b). Thus, if a judge wishes to grant custody or guardianship 
directly to a relative or other qualified individual who resides in another state, 
the court must follow the requirements of the Compact. 

§ 20.5.1 Application of the Compact to Parents 

(a) ICPC Regulation 3 

Does the Compact apply to parents who live out of state? This is a complicated, 
vexing question. Article III(a) limits application of the Compact to “placement 
in foster care or as a preliminary to a possible adoption.” G.L. c. 119, App. § 2-1, 
Art. III(a). A grant of custody to a child’s parent is neither of those things. Nev-
ertheless, Compact regulations, promulgated by the Association of Administra-
tors of the Interstate Compact on the Placement of Children (AAICPC) and 
adopted in Massachusetts as 110 C.M.R. §§ 7.500-.523, provide that the Compact 
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applies to out-of-state parents in many circumstances. Regulation 2(1) (effective 
October 1, 2011) states that the Compact applies to “placement of a child with a 
proposed caregiver who falls into the category of: placement for public adop-
tion, or foster care and/or with parents, or relatives.” Clearly, the last few words 
of Regulation 2(1) purport to extend the Compact to placements beyond those 
enumerated in the statute. 

The AAICPC Regulations create limited exceptions for parents in certain cases: 

Placements handled in divorce, paternity or probate 
courts: The compact does not apply in court cases of 
paternity, divorce, custody, and probate pursuant to 
which or in situations where children are being 
placed with parents or relatives or non-relatives. 

Regulation No. 3(3)(d). Judges in the Probate and Family Court can therefore 
place children with parents or others across state lines in a divorce, paternity, 
guardianship, or other custody matter. Counsel may wish to file such a com-
plaint in the Probate and Family Court in order to avoid a time-consuming home 
study. 

For parents in the Juvenile Court, however, the exception is so narrow as to be 
virtually nonexistent: 

A placement with a parent from whom the child was 
not removed: When the court places the child with a 
parent from whom the child was not removed, and 
the court has no evidence that the parent is unfit, does 
not seek any evidence from the receiving state that 
the parent is either fit or unfit, and the court relin-
quishes jurisdiction over the child immediately upon 
placement with the parent, the receiving state shall 
have no responsibility for supervision or monitoring 
for the court having made the placement.  

Regulation No. 2(3)(a). The regulation provides no exception for the parent from 
whom the child was removed. If that parent moves to another state, or has al-
ways lived in another state, the Compact applies and the parent must have a 
home study approved by the receiving state. Regulation 2(3)(a) does except the 
previously noncustodial parent under certain circumstances: the court must have 
no evidence of unfitness, the court must seek no evidence from the receiving 
state, and the court must relinquish jurisdiction (that is, it must dismiss the case) 
after giving custody to the previously noncustodial parent. The reasoning behind 
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this exception is clear and laudable: courts should be able to give children to 
“fit” noncustodial parents without the unnecessary delay of a home study.  

But the requirement of relinquishment of jurisdiction is a problem in Massachu-
setts. At the seventy-two-hour hearing stage, the Juvenile Court cannot give cus-
tody to a previously noncustodial parent and then dismiss the proceeding. If the 
court dismisses the care and protection case, custody reverts to the previously 
custodial parent. If the court grants permanent custody to a previously noncusto-
dial parent after a trial, dismissal of the petition extinguishes the other parent’s 
(and the child’s) right to review and redetermination. See Care and Protection of 
Thomasina, 75 Mass. App. Ct. 563 (2009). And some judges believe they cannot 
dismiss the case in that situation even if all the parties agree. The exception in 
Regulation 2(3)(a) can only work as the AAICPC intended if all parties to the 
case assent to a custody order to the previously noncustodial parent in the Pro-
bate and Family Court (itself an exception to the Compact under Regulation 
3(3)(d)), assent to dismissal of the care and protection case in the Juvenile 
Court, and the court agrees to dismiss the case. 

(b) DCF Regulations 

The DCF regulations have yet to be updated to reflect the 2011 amendments to 
the AAICPC Regulations. Section 7.507(4) of 110 C.M.R. (“Placement with 
Parents”) currently provides that “[w]henever a state agency has custody of a 
child or care of a child pursuant to a voluntary placement agreement, and such 
agency places a child with his/her parent(s) in another state, this constitutes a 
placement under the Interstate Compact.” The Compact thus applies if the child 
is in DCF’s custody and the agency wishes (or is asked) to place the child with 
an out-of-state parent. In Adoption of Warren, the Appeals Court upheld a judg-
ment terminating the rights of a father who lived in New York, where, among 
other things, the New York Department of Social Services recommended that the 
child not be placed with the father. 44 Mass. App. Ct. 620, 624 (1998). The Ap-
peals Court, relying on Section 7.507(4), rejected the father’s argument that the 
Compact did not apply. Adoption of Warren, 44 Mass. App. Ct. at 624.  

In Warren, the issue was whether the Compact applied to placement of a child in 
DCF custody by the agency; Warren does not speak to whether a court can grant 
custody to an out-of-state parent. That circumstance is addressed to some extent 
in 110 C.M.R. § 7.507(2): “If a court enters an order which alters custodial 
rights which had been previously adjudicated in a divorce, separation or other 
legal proceeding, and such order places a child with a previously non-custodial 
parent in a state other than the one in which the child currently resides, there is a 
placement within the meaning of the Compact.” The Massachusetts regulations 
do not speak to whether the Compact applies to a custody order to an out-of-
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state parent that does not alter a previous custody order. Beyond Warren, there is 
little Massachusetts case law on this subject. Other cases mention the Compact 
and out-of-state parents without legal analysis. See, e.g., Adoption of Willow, 
433 Mass. 636, 638–39 & n.3 (2001) (citing Section 7.507(4) without analysis); 
Custody of Quincy, 29 Mass. App. Ct. 981, 982 (1990) (noting, without analysis, 
the parties’ concession that the Compact applied to out-of-state parents).  

(c) Legal Challenges to the Regulations 

If the AAICPC and DCF regulations controlled all Juvenile Court placements 
and custody orders to out-of-state parents, a Compact home study would be re-
quired in almost every case. But zealous counsel can make a compelling argu-
ment that the regulations should not control and the Compact does not apply. 
Why should counsel do so? There are a number of reasons. The Compact proc-
ess is a lengthy one, and it could take six months or longer for the receiving state 
to approve the parent’s home. In addition, the parent (or someone who lives with 
the parent) may have a problem that prevents the receiving state’s child protec-
tion agency from approving the home, even though that problem would not ren-
der that parent “unfit” under Massachusetts law. A home study might even be 
denied based on a physical “defect” in the parent’s home—lead paint, insuffi-
cient square footage, too few bedrooms, etc.—that would not deter a judge in 
Massachusetts from returning the child home. Also, judges in Massachusetts 
have no authority to compel an executive agency in another state to change or 
clarify its decision. These problems disappear if a Massachusetts judge can eval-
uate the out-of-state parent, determine that the parent is fit, and grant him or her 
custody, much as the judge would do if that parent resided in Massachusetts. 

Parents in other states have challenged the application of the Compact with 
some success, primarily on the grounds that the AAICPC Regulations are void. 
As a general matter, regulations are invalid if they exceed the authority granted 
by the statute under which they are promulgated. See Massachusetts Hosp. 
Ass’n, Inc. v. Dep’t of Med. Sec., 412 Mass. 340, 342 (1992) (stating that agen-
cies may not “promulgate rules or regulations that conflict with the statutes or 
exceed the authority conferred by the statutes”). Courts in several jurisdictions 
have held that the Compact does not apply to out-of-state parents because the 
AAICPC Regulations impermissibly conflict with the statute. See, e.g., McComb 
v. Wambaugh, 934 F.2d 474, 479–81 (3rd Cir. 1991) (interpreting Pennsylvania 
law); In re Alexis O., 157 N.H. 781 (2008); Arkansas Dep’t of Human Servs. v. 
Huff, 65 S.W.3d 880, 886–88 (Ark. 2002); In re Johnny S., 47 Cal. Rptr. 2d 94, 
99–100 (Cal. Ct. App. 1995). In McComb, the Third Circuit held that the Com-
pact—which is construed as a state statute—by its express terms applies only to 
“placement in foster care or as a preliminary to a possible adoption.” McComb v. 
Wambaugh, 934 F.2d at 479-80 (quoting ICPC Art. III(a)). Returning a child to a 
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natural parent is neither of those things. McComb v. Wambaugh, 934 F.2d at 480. 
“No regulation can override legislative intent and extend beyond the legislative 
scheme. . . . In any conflict between a statute and a regulation purporting to 
implement the statute’s provision, the regulation must, of course, give way.” 
McComb v. Wambaugh, 934 F.2d at 481 (quotations and citations omitted). The 
regulation extending the Compact to parents therefore was of no force and ef-
fect. McComb v. Wambaugh, 934 F.2d at 481, 482 (“We are persuaded that read 
as a whole the Compact was intended only to govern placing children in substi-
tute arrangements for parental care. Thus, the Compact does not apply when a 
child is returned by the sending state to a natural parent residing in another state. 
The language of Article III is unambiguous[.]”); see also In re Johnny S., 47 Cal. 
Rptr. 2d at 100 (state regulation making the Compact applicable to parents was 
inconsistent with Compact statute and, therefore, not binding). 

Beyond the statutory analysis of McComb and other cases, there are also consti-
tutional bases for arguing that the Compact does not apply. Parents have a fun-
damental liberty interest in the care and custody of their children. See Troxel v. 
Granville, 530 U.S. 57, 65 (2000). That interest does not diminish by virtue of 
living over state lines. The Compact’s requirement that parents wait for comple-
tion of a home study—a process that can take many months—unduly interferes 
with that interest. According to the Supreme Judicial Court in Custody of Lori, 
444 Mass. 316, 322 (2005), due process requires that parents have a hearing 
within seventy-two hours of removal of a child. The Compact requires that fit 
out-of-state parents wait far longer than that. And if the home study is not ap-
proved by the receiving state for minor reasons—that is, reasons that do not, by 
themselves, render a parent unfit—the parent may have to wait indefinitely. The 
Compact therefore offends due process because it denies fit out-of-state parents 
their right to timely placement of their children. Cf. In re Interest of R.G., 470 
N.W.2d 780, 792 (Neb. 1991) (holding that a fourteen-day delay between re-
moval of child and hearing is on the “brink of unreasonableness” for due process 
purposes), overruled on other grounds, 582 N.W.2d 350, 355 (Neb. 1998). 

The Compact poses equal protection problems, as well. The Equal Protection 
Clause of the Fourteenth Amendment requires similar treatment of those who 
are similarly situated. City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 
432, 439 (1985). The state “may not draw distinctions between individuals based 
solely on differences that are irrelevant to a legitimate government objective.” 
Lehr v. Robinson, 463 U.S. 248, 265 (1983). When a fundamental right—such as 
a parent’s right to the care and custody of a child—is implicated, distinctions 
drawn by the state are subject to strict scrutiny. See Skinner v. State of Okla. ex 
rel. Williamson, 316 U.S. 535, 541 (1942). Strict scrutiny “requires the Govern-
ment to prove that the restriction ‘furthers a compelling interest and is narrowly 
tailored to achieve that interest.’” Citizens United v. Fed. Election Comm’n, 130 
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S. Ct. 876, 882 (2010) (citation omitted). The government objective with the 
Compact is to protect children, which is a compelling interest. But denying a fit 
parent custody based on his or her out-of-state residence does not further that 
interest; indeed, the state has an interest in ensuring that children live in a safe, 
stable environment with fit parents. See Care and Protection of Robert, 408 
Mass. 52, 65-66 (1990). Moreover, the home-study process is not narrowly tai-
lored to achieve the state’s interest. For in-state parents, no home study is re-
quired as a prerequisite to custody; all that is required is that the parent present 
him- or herself to the court for examination so that a court can conclude he or 
she is fit. An in-state parent with no allegations of unfitness can regain custody 
from the court after a delay of not more than seventy-two hours. See G.L. c. 119, 
§ 24; Custody of Lori, 444 Mass. at 321. Under the Equal Protection Clause, a 
similarly situated out-of-state parent must be able to obtain that same relief.  

The Compact also interferes with a parent’s constitutional right to travel as pro-
tected by the Privileges and Immunities Clause of the Fourteenth Amendment. 
See Attorney Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898, 902 (1986). A state law 
can infringe a citizen’s right to travel or move to another state if it actually de-
ters travel across state lines or uses “any classification which serves to penalize 
the exercise of that right.” Attorney Gen. of N.Y. v. Soto-Lopez, 476 U.S. at 903. 
If the right to travel is infringed, the law will be subject to strict scrutiny; and if 
it is subject to strict scrutiny, is must be necessary to accomplish a compelling 
state interest. See Attorney Gen. of N.Y. v. Soto-Lopez, 476 U.S. at 906. Requir-
ing a parent to wait months to pass a home study before obtaining custody of a 
child violates his or her right to migrate by penalizing the parent for doing so; 
that is, the parent is harmed as a result of his or her classification as an out-of-
state parent. Parents who live in Massachusetts are not subject to the long home-
study process and can obtain custody within seventy-two hours. See G.L. c. 119, 
§ 24. As explained above, this infringement cannot withstand strict scrutiny.  

Finally, the home-study process vests in another state’s executive agency ulti-
mate control over a child’s fate. This deprives the court—the governmental 
branch that should, and traditionally does, control the determination of chil-
dren’s custody—of authority to enter orders in a child’s best interests. Parents 
and children are thus denied meaningful access to the court, because they cannot 
obtain relief from the judge to remedy a flawed home study, overrule a home-
study decision, or bypass the home-study requirement. The parties cannot obtain 
redress from the court, and the court cannot issue orders regarding children in its 
jurisdiction. This violates the principle of separation of powers. 

Counsel should considering raising all of these arguments in an attempt to con-
vince the trial court to grant custody to an out-of-state parent without the need for 
an ICPC referral. Even if these arguments do not convince the trial judge to enter a 
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direct custody order to an out-of-state parent, raising the issues will preserve them 
for appeal. 

(d) Expedited Placements with Parents 

Of course, an appeal takes time, and counsel’s primary obligation to parent and 
child clients is to accomplish their goals as quickly and securely as possible. 
With that in mind, counsel should also be prepared to work within the Compact 
rules so as to obtain a speedy transfer of custody to the out-of-state parent. One 
way to do that is to consider requesting an “expedited placement decision” under 
Compact Regulation 7. Regulation 7 is expressly intended “to expedite ICPC 
approval or denial by a receiving state for the placement of a child with a parent, 
stepparent, grandparent, adult uncle or aunt, adult brother or sister, or the child’s 
guardian[.]” AAICPC Regulation 7(3). It is also intended to “[h]elp protect the 
safety of children while minimizing the potential trauma to children caused by 
interim or multiple placements while ICPC approval to place with a parent or 
relative is being sought through a more comprehensive home study process.” 
AAICPC Regulation 7(3)(a). For more information about expedited placements, 
see the discussion below. 

§ 20.5.2 Procedural Requirements of the Compact 

Each state has an Administrator responsible for administering the Compact. See 
ICPC Art. VII; Regulation No. 5. In Massachusetts, the Compact Administrator 
is the Deputy Commissioner of DCF or his designee. See 110 C.M.R. § 7.502. 
Day-to-day administration of the Compact is conducted through the Interstate 
Compact Unit, located in the Central Office of DCF at 600 Washington, Boston, 
MA 02111, 617-748-2000. See DCF Web site. 

If DCF wishes to place a child in another state, the Compact administrator must 
send a written request to the administrator in the receiving state. See ICPC Art. 
III(b); Regulation No. 2. The receiving state will then conduct a home study to 
determine whether the placement is contrary to the child’s best interests. See 
ICPC Art. III(d). Typically, as part of the home study, the receiving state will 
assess the appropriateness of the placement, including conducting background 
checks for criminal records and investigating any prior involvement with child 
welfare authorities in the state. See generally “Understanding Delays In the In-
terstate Home Study Process” (American Public Human Services Ass’n Sept. 
2002) (available on the Association’s Web site at http://www.aphsa.org). The 
child must be placed within six months of approval of the home study by the 
receiving state. See Regulation No. 6. If more than six months have passed, the 
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sending agency must reapply, although the approval process is likely to be lim-
ited to simply updating the previously approved home study. Regulation No. 6.  

If the court wishes to give custody directly to a relative or another person living 
outside of Massachusetts, the court must provide advance, written notice to the 
Compact Administrators at DCF in Massachusetts and in the receiving state. See 
110 C.M.R. § 7.514(1); see also ICPC Art. VII (granting the “Compact Adminis-
trator” authority “to promulgate rules and regulations to carry out more effec-
tively the terms and provisions of this compact”). The court must also provide 
DSS with specific information regarding the child, the family, and the reasons 
for the placement. See 110 C.M.R. § 7.514(2). In addition, the regulations ap-
pear to require the court to provide a home study of the prospective placement. 
See 110 C.M.R. § 7.514(2)(k). It is not clear why DCF would need a home study 
from the court because the receiving state is required to conduct its own investi-
gation of the home. However, if a favorable home study could be provided by 
the court, this may expedite approval of the home by the receiving state. 

In 2006, the federal government enacted the Safe and Timely Interstate Place-
ment of Foster Children Act. The Act requires the receiving state to complete the 
home study and provide a written report to the sending state within sixty days. 
42 U.S.C. § 671(a)(26)(A); see also ICPC Regulation No. 2, ¶ 7. However, 
Regulation No. 2 states that the home study is “not equivalent” to the placement 
decision, and that the receiving state has up to 180 days to approve or disap-
prove the placement. ICPC Regulation No. 2, ¶¶ 7 & 8. If the receiving state is 
unable to make a decision at the time the home study is completed, it must pro-
vide the sending state the reason for the delay and the date when a decision will 
be made. ICPC Regulation No. 2, ¶ 7.  

Prior to enactment of the federal law, the Association of Administrators recom-
mended that the receiving state complete its review of the home and make a de-
cision within six weeks. See Guide to the Interstate Compact on the Placement 
of Children (2002) (available at http://icpc.aphsa.org/). Historically, delays of six 
months or more awaiting the results of an interstate compact home study were 
not uncommon. See generally “Understanding Delays in the Interstate Home 
Study Process.” It is hoped that the federal mandate will improve the situation.  

The Compact requires that the sending agency retain jurisdiction over the child 
to the same extent that it would if the child were still living in Massachusetts 
until the child is adopted, reaches majority, or is discharged with the agreement 
of the receiving state. See ICPC Art. V. In addition, the sending agency must 
maintain financial responsibility for the child for the duration of the placement. 
ICPC Art. V. This includes all foster-care payments, adoption or guardianship 
subsidies, as well as the financial cost of the child’s medical care. See “Under-
standing Delays in the Interstate Home Study Process” (American Public Hu-
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man Services Ass’n Sept. 2002) (available at http://www.aphsa.org); see also 
110 C.M.R. § 7.515(1). If the child is eligible for federal reimbursement of fos-
ter-care payments or adoption subsidies under Title IV-E of the Social Security 
Act, the child should also qualify for MassHealth or its equivalent in the receiving 
state. See “Understanding Delays in the Interstate Home Study Process.” 

In 2010, Regulation No. 11 was promulgated to address supervision of children 
placed in other states. It requires the receiving state to provide supervision of the 
placement if requested by the sending state. ICPC Regulation No. 11, ¶ 3. Su-
pervision must include in-person visits with the child at least once a month. 
ICPC Regulation No. 11, ¶ 6. The receiving state must send a report on the 
status of the child to the sending state at least once every ninety days. ICPC 
Regulation No. 11, ¶ 7. Counsel should request copies of these reports. 

(a) Expedited Approval Under Regulation 7 

Practice Note 
In October 2011, Regulation No. 7 was substantially rewritten. 
Counsel familiar with the old “priority placement” regulation, should 
familiarize himself or herself with the new Regulation No. 7, now ti-
tled “expedited placement decisions.” Among other things, the new 
Regulation expands the class of children eligible for an expedited 
placement decision, provides for provisional approval within seven 
days of a request, and provides more specific timelines for expedited 
approval. 

Regulation No. 7 provides an expedited approval process in certain cases. To 
obtain an expedited placement decision the state must be placing the child with a 
parent, step-parent, aunt, uncle, adult sibling, grandparent, or legal guardian. See 
ICPC Regulation No. 7, ¶ 6(a); ICPC Art. VIII(a). An expedited decision must be 
made within 20 days of the receiving state’s receipt of the request. ICPC Regula-
tion No. 7, ¶ 9(e). If requested by the sending state, the receiving state may (but is 
not required) to conduct a preliminary study and grant provisional approval within 
seven days of the request. If provisionally approved, the child can remain in the 
placement until a final decision is made. ICPC Regulation No. 7, ¶ 6. 

In addition, one of the following circumstances must exist: 

• The child has unexpectedly become dependent due to a sudden or 
recent incarceration, incapacitation, or death of a parent or guard-
ian. Incapacitation means a parent or guardian is unable to care 
for a child due to a medical, mental, or physical condition of a 
parent or guardian. 
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• The child is four years of age or younger (the request may include 
older siblings sought to be placed in the same home).  

• The court finds that any child in the sibling group sought to be 
placed has a substantial relationship with the proposed placement 
resource. Substantial relationship means the proposed placement 
has a familial or mentoring role with the child, has spent more 
than cursory time with the child, and has established more than a 
minimal bond with the child. 

• The child is currently in an emergency placement. 

ICPC Regulation No. 7, ¶ 5. If these conditions are met, the court must enter an 
order with a finding that the case meets the requirements for an expedited 
placement decision under the Regulation. See ICPC Regulation No. 7, ¶ 8.The 
court’s order must set forth the factual basis for the court’s finding that Regula-
tion No. 7 applies, whether the request includes a request for a provisional ap-
proval of the prospective placement, and a factual basis for the request. See 
ICPC Regulation No. 7, ¶ 8. The court must send its order to DCF within two 
business days. See ICPC Regulation No. 7, ¶ 9.The Department must then for-
ward the expedited placement order to the receiving state within two business 
days, and the receiving state must make its determination regarding the home 
within twenty business days. See ICPC Regulation No. 7, ¶ 9. See Exhibit 20O, 
Motion Under the ICPC for Expedited Placement Decision and Sample Order.  

If the receiving state fails to comply with the time limits set out in Regulation 
No. 7, the sending state may request assistance from the appropriate court in the 
receiving state. ICPC Regulation No 7, ¶ 11. The court may take evidence, hold 
hearings, and enter orders to obtain compliance with the ICPC. ICPC Regulation 
No. 7, ¶ 11. 

Regulation No. 7 cannot be used “if the intention of the sending state is for li-
censed or approved foster care or adoption” (unless the relative is already ap-
proved or licensed in the receiving state). ICPC Regulation No. 7, ¶ 4(b) (em-
phasis added). If a child is to be placed with a relative who needs foster care 
payments for the child, the court could give temporary custody directly to the 
relative and order a expedited placement decision under the Compact. Once the 
licensing approval is completed, the court would need to grant custody back to 
DCF and the relative could then begin to receive foster care payments. However, 
the receiving state may object, arguing that the sending state’s intention all along 
was to place the child for licensed foster care or adoption. 

In October 2011, the ICPC Regulations were amended to provide a formal “ap-
peal” process.. If the receiving state does not approve the placement, the sending 
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state may request reconsideration of the decision. ICPC Regulation No. 2, ¶ 9. 
This request should be made within ninety days (though nothing precludes the 
sending state from requesting reconsideration after the ninety days). ICPC 
Regulation No. 2, ¶ 9. If the reason for the denial was corrected, the request 
for reconsideration should include a request for a new home study. ICPC Regu-
lation No. 2, ¶ 9.  

The Department of Children and Families possesses no oversight of another 
receiving state’s child welfare agency and is bound under the Compact by that 
state’s decision. Therefore, if the request for reconsideration is denied, the only 
remedy for an aggrieved party is the administrative review process in the receiv-
ing state, which may or may not be timely or meaningful. Further, counsel would 
need to obtain prior approval from CPCS to receive payment for representation 
of the client in the collateral receiving state’s administrative matter.  

Practice Note 
Many times the home will receive a “conditional” approval such that 
the placement resource is required to take certain actions or remedy 
certain conditions in order for the child to be placed in the home. 
Some of these conditions may be easily met (e.g., the family may 
need to install the requisite smoke detectors or find a new home for 
their Rottweiler), while others may be more significant (e.g., the rela-
tive’s live-in partner may need to vacate the home due to an unfa-
vorable criminal record, or renovations may need to be completed in 
order for the home to meet fire and/or safety regulations).  

§ 20.6 THE MULTIETHNIC PLACEMENT ACT 

The Multiethnic Placement Act (MEPA) is designed to eliminate delays in per-
manency for minority children. 42 U.S.C. § 671(a)(18); 42 U.S.C. § 1996b; see 
generally “A Guide to the Multiethnic Placement Act,” prepared by the ABA 
Center on Children and the Law (ABA Center on Children and the Law 1998). 
Congress enacted MEPA in 1994 in the face of overwhelming data that nonwhite 
children were over represented in foster care, remained in care longer than their 
white counterparts, and were less likely to be adopted than white foster children. 
See ABA Guide to MEPA at 3–4; 1995 MEPA Policy Guidance, 60 Fed. Reg. 
20272. 

MEPA prohibits states from delaying or denying a child’s adoptive placement on 
the basis of the child’s, or the prospective adoptive parent’s, race, color, or national 
origin. See 42 U.S.C. § 671(a)(18)(B); 42 U.S.C. § 1996b(1)(B). MEPA also 
prohibits states from denying a prospective adoptive parent the opportunity to 
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become a foster or adoptive parent based on the child or adoptive parent’s race, 
color, or national origin. See 42 U.S.C. § 671(a)(18)(A); 42 U.S.C. § 1996b(1)(A). 
In addition, MEPA imposes an obligation on states to recruit foster and adoptive 
parents who reflect the racial and ethnic diversity of the population of children 
awaiting permanent homes. See 42 U.S.C. § 622(b)(9). 

Under MEPA, DSS cannot routinely consider a child’s race, color, or national 
origin in determining what placement would be in the child’s best interests. See 
ABA Guide to MEPA at 2. However, the law recognizes that there may be ex-
ceptional circumstances where the specific needs of an individual child require 
consideration of these factors. See U.S. Admin. on Children, Youth, and Fami-
lies, Information Memorandum 97-04 at 5 (available on the Children’s Bureau 
Web site at http://www.acf.hhs.gov/programs/cb/laws_policies/policy/im/
1997/im9704.htm). Further, MEPA does not alter the requirements of the Indian 
Child Welfare Act, which creates a preference for placing Native American chil-
dren with extended family or other tribal members (discussed below). See 42 
U.S.C. § 671(a)(18)(C); 42 U.S.C. § 1996b(3). 

The prohibition on discrimination in approving foster or preadoptive parents 
includes “race-neutral” policies that have the effect of discriminating against a 
racial or ethnic group and that are “arbitrary or unnecessary.” See 1995 Policy 
Guidance, 60 Fed. Reg. 20272, 20275. This may include policies related to pro-
spective parents’ age, income, education, family structure, or housing situation. 
1995 Policy Guidance, 60 Fed. Reg. 20272, 20275. The prohibition on discrimi-
nation also extends to an agency’s failure to pursue reunification with the child’s 
biological parents based on race or ethnicity. See ABA Guide to MEPA at 9. 
A violation of MEPA is also a violation of Title VI of the 1964 Civil Rights Act, 
which prohibits discrimination based on race, color, or national origin. See 42 
U.S.C. § 1996b(2). 

Parties may challenge a MEPA violation by filing a complaint with the U.S. De-
partment of Human Services’ Office of Civil Rights. (See the OCR Web site for 
information on how to file a complaint at http://www.hhs.gov/ocr.) Counsel may 
also file a grievance with DSS or bring an abuse of discretion motion before the 
court. See Chapter 6, The DSS Administrative Process, and Chapter 7, Services, 
Placement and Visitation, for a further discussion about grievances and AOD 
motions. Finally, a person aggrieved by a MEPA violation may file a lawsuit in 
federal court. See 42 U.S.C. § 674(d)(3)(A). If DSS is found to have violated 
MEPA, either through an individual complaint or as a result of a federal child wel-
fare review, financial penalties will be imposed through reductions in its federal 
reimbursements. See 42 U.S.C. § 674(d)(1). 
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§ 20.7 THE INDIAN CHILD WELFARE ACT 

The Indian Child Welfare Act (ICWA), 25 U.S.C. §§ 1901–63, was enacted by 
Congress in 1978 in response to the large proportion of Native American chil-
dren nationwide removed from their birth families and placed in non-Indian 
homes. 25 U.S.C. § 1901; Mississippi Band of Choctaw Indians v. Holyfield, 490 
U.S. 30 (1989); see also B.J. Jones, “The Indian Child Welfare Act: The Need for 
a Separate Law” (available on the American Bar Association Web site at 
http://www.abanet.org/genpractice/magazine/1995/fall/indianchildwelfareact
.html). ICWA’s purpose is threefold: (1) to protect the rights of Indian children 
to maintain ties to their tribe; (2) to protect the rights of Indian parents to the 
custody of their children; and (3) to protect the integrity and future of Indian 
tribes. 25 U.S.C. § 1902. ICWA creates unique rights for eligible children, par-
ents, and tribes that substantially alter state and federal requirements for placing 
children in foster care and terminating parental rights. See 25 U.S.C. §§ 1901–
63. ICWA applies to all care and protection, 23(a)(3), and termination cases. See 
25 U.S.C. § 1903(1). In addition, ICWA applies to the placement of children out 
of the home pursuant to a CHINS proceeding. 25 U.S.C. § 1903(1). 

To qualify for the protections of ICWA, the child must either be a member of a 
federally-recognized Indian tribe or be eligible for membership and be the bio-
logical child of a member. See 25 U.S.C. § 1903(4), (8). There are two federally-
recognized tribes in Massachusetts, the Wampanoag Tribe of Gay Head (also 
known as the Aquinnah Wampanoag) and the Mashpee Wampanoag Tribe. How-
ever, a child living in Massachusetts may be a member of, or be eligible for 
membership in, a tribe in another state. To determine whether a child’s tribe is 
federally recognized, counsel may consult the U.S. Bureau of Indian Affairs 
Web site at http://www.doi.gov/bureau-indian-affairs.html. The Web site also 
contains the names and contact information for each tribe to whom notice must 
be provided under ICWA. For more information about the Aquinnah Wam-
panoag, visit http://www.wampanoagtribe.net and for the Mashpee Wampanoag, 
visit http://mashpeewampanoagtribe.com. 

ICWA changes federal and state law in a number of respects, including those 
listed below. 

• The tribe has a right to notice and to intervene in the custody pro-
ceeding. 25 U.S.C. § 1912(a), 1911(c). 

• No hearing may be held until at least ten days after the tribe and 
the parent receive notice. 25 U.S.C. § 1912(a). 

• Before granting temporary custody to DSS, the court must find by 
clear and convincing evidence that continued custody by the parent 
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is likely to result in serious emotional or physical damage to the 
child. 25 U.S.C. § 1912(e). 

• Before terminating parental rights the court must find beyond a 
reasonable doubt that continued custody by the parent is likely to 
result in serious emotional or physical damage to the child. 25 
U.S.C. § 1912(f). 

• The court must transfer the case to the tribal court if requested by 
the parent or tribe, unless one or both parents object, the tribe de-
clines jurisdiction, or the court finds there is good cause for retain-
ing jurisdiction. 25 U.S.C. § 1911(b). 

• In placing the child in a foster or preadoptive home, preference 
must be given to: 

– the child’s extended family; 

– a foster home approved by the tribe; 

– an Indian foster home approved by a non-Indian authority; or 

– a residential program approved by the tribe or operated by an 
Indian organization. 25 U.S.C. § 1915(b). 

• In selecting an adoptive placement, preference must be given to 
extended family, members of the child’s tribe, or other Indian 
families. 25 U.S.C. §1915(a). 

• Parental consent to voluntary, temporary, or permanent DSS cus-
tody or termination of parental rights must be in writing and the 
judge must certify that the terms and consequences of the consent 
were fully explained to, and fully understood by, the parent. 25 
U.S.C. § 1913(a). 

• A final decree of adoption, or any other custody order, may be va-
cated by the tribe, parent, or the child upon a showing that certain 
provisions of ICWA were violated. 25 U.S.C. § 1914; see also 
Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 
(1989). 

See Appendix A, “Massachusetts Child Welfare Proceedings Under the Indian 
Child Welfare Act,” for a detailed discussion of ICWA. 
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Counsel for a child of American Indian heritage must be prepared to address any 
claims or concerns under ICWA that may pose a delay to permanency or that 
may assist in achieving permanency sooner for the child. For example, failure to 
give the tribe notice at the outset of a case can greatly delay permanency if the 
tribe later moves to intervene or to vacate the judgment. Alternatively, ICWA 
may be a useful channel for finding a permanent placement for a child who 
might otherwise remain in DSS custody on a long-term basis. A tribe may be 
interested in a child of its own heritage and may be of assistance in locating a 
family willing to provide a permanent placement for the child through adoption 
or guardianship. 

§ 20.8 PERMANENCY PLANNING FOR TEENS 

§ 20.8.1 The Importance of Permanency for Teens 

Every year, more than 600 children in Massachusetts “age out” of DSS custody, 
meaning they remain in foster care until they turn eighteen without ever being 
reunited with their families, adopted, or placed with a legal guardian. See Pre-
paring Our Kids for Education, Work and Life: A Report of the Task Force on 
Youth Aging Out of DSS Care (June 2008) (hereinafter Preparing Our Kids), 
available at the Boston Foundation Web site at http://www.tbf.org/
uploadedFiles/tbforg/
Utility_Navigation/Multimedia_Library/Reports/DSS_Report_0522.pdf). For 
some of these children, adoption or guardianship was the goal at some point, but 
DSS was unable to find an appropriate adoptive resource or guardian. For others, 
the goal was to remain in DSS custody until the age of eighteen. 

“[M]erely attaining the age of eighteen years does not by itself endow young 
people with the ability to be self-sufficient in the adult world.” Eccleston v. 
Bankosky, 438 Mass. 428, 436 (2003). Few children are able to attain complete 
self-sufficiency at age eighteen. See Preparing Our Kids. Moreover, children in 
foster care have even fewer resources to support their independence than teens 
generally. Preparing Our Kids; see also Call to Action: An Integrated Approach 
to Youth Permanency and Preparation for Adulthood, Casey Family Services 
(2005) (hereinafter Call to Action) (available at http://www.caseyfamilyservices
.org/resources/pubdetail/269). Some teens leaving DSS care succeed despite 
great challenges. They complete college or vocational schools, establish homes 
and supportive relationships, and obtain employment. However, many others do 
not succeed. Research has consistently shown that teens who age out of foster care 
have high rates of criminal behavior, mental illness, medical problems, pregnancy, 
risk-taking behavior, school failure, poverty, and homelessness. See Preparing 
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Our Kids; see also Improving Family Foster Care: Findings from the Northwest 
Foster Care Alumni Study (2005) (available at http://www.casey.org/Resources/
Publications/ImprovingFamilyFosterCare.htm); Mark Courtney, et al., Midwest 
Evaluation of the Adult Functioning of Former Foster Youth (2005) (available at 
http://www.chapinhall.org/research/report/midwest-evaluation-adult-functioning-
former-foster-youth). 

A 2008 study by the Task Force on Youth Aging Out of DSS Care reported that 
among youth who aged out of DSS custody in Massachusetts: 

• 38 percent did not graduate from high school;  

• 25 percent had been arrested in the past twelve months;  

• 30 percent reported being threatened or injured with a weapon in 
the past twelve months;  

• 59 percent reported feeling “sad or hopeless almost every day for 
two weeks or more in a row”;  

• 43 percent had been pregnant or gotten someone pregnant;  

• 37 percent reported experiencing homelessness since turning 
eighteen; and  

• 54 percent were unemployed. 

See Preparing Our Kids; see also Someone to Care, A Place to Belong: Adoles-
cents and Foster Care in Massachusetts, Casey Family Services (available on the 
Web at http://www.aecf.org/upload/publicationfiles/someone%20to%20care.pdf). 

Fortunately, there has been a greater emphasis in recent years on the needs of 
this fragile population, both before and after they turn eighteen. ASFA sought to 
improve services and permanency planning for youth in DCF care by: 

• requiring a compelling reason for a proposed permanency plan 
other than reunification, adoption, guardianship, or permanent 
placement with kin; 

• prohibiting long-term foster care as a permanency planning goal; and 

• requiring the permanency plan for any child 16 or older to include 
independent living services even if the goal is not independent living. 

ASFA, § 303, amending 42 U.S.C. § 675(5)(C).  
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In addition, the federal Chafee Foster Care Independence Act, enacted in 1999, 
significantly expanded funding for independent living services to assist youth in 
DCF custody with making the often difficult transition to self-sufficiency. 42 
U.S.C. § 677(a). This act also added new funding to provide services to former 
foster children ages eighteen to twenty-one. 42 U.S.C. § 677(a).  

The 2008 Fostering Connections to Success and Increasing Adoptions Act (Pub. 
L. No. 110-351) further expanded services for youth by 

• clarifying that children who leave foster care for adoption or 
guardianship with a relative after they turn sixteen are eligible for 
federally supported independent living services;  

• providing states the option to receive federal foster care mainte-
nance payments for youth ages eighteen to twenty-one who remain 
in DCF care; and  

• providing federal funding for adoption and relative guardianship 
subsidies for youth ages eighteen through twenty-one.  

42 U.S.C. §§ 675(8)(B), 677(a)(7). 

Massachusetts also has taken a number of steps to improve permanency plan-
ning for youth. As discussed above, DCF revised its service plan goals to re-
move independent living and long-term substitute care as permissible perma-
nency options. Further, DCF and the Juvenile Court have initiated a statewide 
effort to improve permanency hearings for youth sixteen and older (see discus-
sion below). To comply with federal law, the legislature amended G.L. c. 119, 
§ 29B to require that the court consult with the child in an age-appropriate man-
ner about the permanency plan developed for the child. 

In addition, effective January 2011, the Massachusetts legislature passed a new 
law intended to implement portions of the 2008 Federal Fostering Connections 
to Success and Increasing Adoptions Act. Under the new law, DCF “shall” offer 
to provide services to young adults age eighteen to twenty-two. G.L. c. 119, 
§ 23(f). The law also extended judicial oversight and the right to counsel for these 
young adults. G.L. c. 119, §§ 29B-29D. (See discussion below about representing 
young adults age eighteen to twenty-two.) 

Notwithstanding the increased availability of independent living programs and 
services for teens in DCF custody, the single most effective advocacy counsel 
can provide the teen client is to ensure that the teen does not leave DCF custody 
without a permanent connection to some family or individual, whether that be 
through reunification, adoption, guardianship, or placement with a relative or 

20–46 2nd Supplement 2012 



PERMANENCY PLANNING § 20.8 

other kinship adult. The strategies previously discussed in this chapter are useful 
tools to achieving permanency for teen clients, including objecting to an inade-
quate proposed permanency plan by DCF, arguing for no reasonable efforts find-
ings where appropriate, advocating at foster care reviews, and filing abuse of 
discretion motions. Counsel should also work with the client to explore possible 
permanent placement resources, such as relatives, family friends, former foster 
parents, parents of friends, or other adults with whom the youth has a relation-
ship. For Native American youth, counsel should explore connections with tribal 
members. 

Permanency need not be abandoned as a goal simply because the child is sixteen 
or seventeen years old. Some youth are adopted by their families at nineteen or 
twenty and even at twenty-two. Options that previously were rejected for the 
child should be reconsidered periodically. If the child’s goal is adoption or 
placement with a permanent family, counsel should ensure the child’s service 
plan includes the steps DCF intends to take to locate such a family and that DCF 
takes those steps. See 42 U.S.C. § 675(1)(E). 

For some youth, reunification with his or her birth family may ultimately prove 
to be the best option. The reality is that many teens return home or reconnect 
with their birth families after they leave foster care, even if parental rights were 
terminated. Even after a judgment terminating parental rights, child’s counsel 
can advocate for reunification by filing a motion for relief from judgment in the 
appropriate circumstance. See Chapter 17, Postjudgment Representation. Alter-
natively, counsel can advocate for DCF to place the youth back in the home with 
supervision. For any child who is legally free for adoption and almost eighteen 
years old and not yet adopted, counsel should inquire of the child client whether 
he or she wishes to vacate the decree terminating parental rights so that the legal 
connection with the child’s biological family is preserved. 

For youth who cannot be placed in a permanent family and who cannot return to 
their biological family, counsel should advocate for a “lifelong family connec-
tion,” meaning a permanent relationship with a family member or other signifi-
cant adult. That family member or significant adult can provide ongoing support 
to the child and advocate for the child with DCF and other service providers. In 
addition, they can be a visiting resource for holidays and school vacations, help 
out in emergencies, and offer emotional support to the child. Counsel should 
speak with the youth to identify a lifelong connection: a family member, former 
or current foster parent, teacher, or anyone with whom the teen has had a posi-
tive connection. Counsel should also consider making a referral to the MFFK’s 
Lifelong Family Connections Program, which involves youth, family members, 
and others in identifying permanent resources for youth in foster care. The re-
source may be someone with whom the teen already has a relationship or some-
one identified through MFFK’s recruitment efforts. For more information about 
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the program, visit their Web site at http://www.csrox.org/programs/family-
connections.php. 

§ 20.8.2 Is Independent Living an Appropriate 
Permanency Plan? 

As discussed earlier in this chapter, the U.S. Department of Health and Human 
Services has interpreted ASFA to permit DCF to “identif[y] independent living 
as the permanency plan.” Child Welfare Policy Manual. § 3.4 (U.S. Dep’t of 
Health & Human Servs., Children’s Bureau) (available at http://www.acf.hhs
.gov/programs/cb/laws_policies/index.htm#cwpm); see also 45 C.F.R. 
§ 1356.21(h)(3)(i). Notwithstanding this interpretation, some commentators have 
asserted that “independent living” is not a proper permanency plan for a child in 
DCF custody. See, e.g., Improving Outcomes for Older Youth, at 13 (National 
Resource Center for Youth Development 2004) (available at http://www.nrcys
.ou.edu/yd/resources/publications/pdfs/improveoutcomes.pdf). Indeed, if one 
defines permanency as placement of a child with a permanent family, a plan of in-
dependent living for a teen may be viewed as a failure of permanency planning. 

However, “independent living” and “permanency” need not be compartmentalized 
into alternative and mutually exclusive plans. See Call to Action; see also Frey, 
Lauren, “Transitioning Youth: Blending the Worlds of Permanency and Independ-
ent Living,” The Casey Center for Effective Child Welfare Practice (hereinafter 
Transitioning Youth) (available at http://www.caseyfamilyservices.org/casey
_transitioning.html). After all, the goal for all teens, whether living at home with 
their parents or in state custody, is to be able to live independently. All teens 
should have a permanency plan that synthesizes both goals, a lifelong relationship 
with a family or significant individual, and the knowledge, skills, and support sys-
tem to be self-sufficient. See Call to Action; Transitioning Youth; Preparing Our 
Kids. This combined approach to permanency planning should be followed for all 
teens in DCF custody, regardless of the identified goal. 

Federal law supports this view. Under ASFA, the permanency plan for all chil-
dren sixteen and older must include the services needed to assist the child in 
making the transition to independent living. ASFA § 303, amending 42 U.S.C. 
§ 675(5)(C); see also G.L. c. 119, § 29B. In addition, the Chafee Foster Care 
Independence Act states that “Independent Living programs are not an alterna-
tive to adoption[.] Enrollment in Independent Living programs can occur con-
current with continued efforts to locate and achieve placement in adoptive families 
for older children in foster care.” Chafee Act § 101(a)(2) (findings). 

The Department has revised its service plan goals to remove independent living 
as an acceptable permanency option. Nevertheless, counsel should take care to 
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ensure the Department does not use “another planned permanent living ar-
rangement” or APPLA as a proxy for independent living. Thus, the plan for a 
youth with an APPLA goal should include both a lifelong relationship with a 
family or significant individual, and the knowledge, skills, and support system to 
be self-sufficient. 

§ 20.8.3 Enhanced Permanency Hearings for Teens 

Many Juvenile Courts began implementing a new procedure for conducting 
permanency planning hearings for teens. This initiative has three major features:  

• all youth ages sixteen and older are invited to attend permanency 
hearings, and to participate in the hearing;  

• for youth ages sixteen and older, interim hearings are held every 
six months, or more often, if needed; and  

• DCF will submit a more comprehensive permanency planning re-
port, tailored to the particular youth, that details various areas that 
must be addressed (e.g., education, housing, relationships, medi-
cal, immigration, etc.). DCF should develop the plan in consulta-
tion with the youth. 

This statewide initiative grew out of a concern that older foster children were 
woefully unprepared as they headed into adulthood, and that the permanency 
review process was insufficient to address their needs. Among the conclusions 
reached was that these youth required more comprehensive and realistic planning 
for their futures. There was also agreement that teens ought to be personally 
involved in helping to craft the permanency plan, so that the plan is more likely 
to work. Many counties in Massachusetts have engaged in this initiative, and are 
bringing teens into court to be heard at substantive hearings. The plan is to con-
tinue to roll out the initiative statewide to counties where it may not be happening. 

There are numerous benefits to having youth attend their own permanency hear-
ings. First, it provides youth with hands-on information about how the court 
process works and what they can expect of it. It also helps to give youth a feeling 
of control over their lives and their future. In addition, youth can be effective 
witnesses on their own behalf. They can provide favorable evidence in support 
of their position, particularly when they disagree with the Department’s plan. 
Finally, by involving youth in the court process, they often feel more invested in 
the permanency plan, more supported, are more willing to follow through with 
tasks required of them, and are more hopeful of success. Another benefit is that 
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youth involvement may help the court, DCF, and attorneys to be more invested 
in the youth’s success. 

Counsel must play an active role in ensuring that their teen clients are able to 
attend the permanency hearing. Although DCF should notify the youth, counsel 
should make sure the client knows about the hearing and encourage him or her 
to participate. In addition, counsel should make sure the youth has transportation 
to the hearing. Typically, the DCF worker will bring the youth to court but if this 
is a problem, counsel should file a motion asking DCF to transport the youth. 
See Exhibit 20Q, Motion to Produce and Transport Child for Permanency Plan-
ning Hearing. 

Many Juvenile Courts are scheduling permanency hearings for teens in the af-
ternoon so that the youth does not miss school. Counsel should ask the client 
when is the most convenient time for him or her to attend the hearing. Some 
youth may prefer an early morning hearing because of afternoon activities or 
jobs. If a youth is in residential treatment and cannot come to court for clinical 
or medical reasons, counsel should consider asking the court to hold the hearing 
at the treatment program. Alternatively, the youth may be able to participate by 
telephone or videoconference. 

Under state and federal law, permanency hearings need only be held every 
twelve months. In Massachusetts, for youth sixteen and older, an additional re-
view hearing, or “interim” permanency hearing will be scheduled as needed, but 
at least at six months. Although DCF need not file a new permanency plan re-
port at an interim permanency review, counsel should request that DCF file a 
status report prior to the hearing. Counsel should ask for an interim review hear-
ing more frequently than six months if DCF is not following through with the 
permanency plan, if there is something in the plan that needs to be addressed, or 
if the child is approaching eighteen and a transition plan in accord with the 
youth’s goals is not in place. See Exhibit 20S, Motion Requesting Review Hear-
ing. 

(a) Contents of the Permanency Plan 

The Department’s more detailed proposed permanency plan includes a section 
on “Progress Towards Adult Self-Sufficiency.” See Exhibit 20G, DCF Outline 
Permanency Hearing Report. The permanency plan should address the youth’s 
need for a lifelong family connection and the services necessary to prepare for 
adulthood. The following areas should be addressed in the plan: 

• contact with siblings and other biological family; 

• relationships with caring adults; 
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• identification and encouragement of child’s strengths and interests; 

• education planning; 

• vocational/employment and career counseling and placement; 

• housing; 

• expertise in daily living skills; 

• physical and mental health care; 

• information and training about how to access community resources 
and services; 

• identification and completion of referrals to other state agencies. 

For youth who are not U.S. citizens, the plan should address the youth’s need for 
proper identification and status to remain in the country upon turning eighteen. 
See Chapter 21, Special Considerations in Representing Children, for a discussion 
of immigration issues for children.. 

The permanency plan should also address whether DCF is meeting its obliga-
tions to verify and protect the child client’s identity. See 42 U.S.C. § 675(5)(I). 
Identity theft can significantly affect a child’s ability to achieve permanency, in 
that it can result in poor credit, and difficulty securing school loans, an apart-
ment, and utilities, or even finding a job. See Cathy Krebs and Amy Harfeld, 
“The Crisis of Child Identify Theft,” (Nov. 21, 2011) (available at http://apps
.americanbar.org/litigation/committees/childrights/content/articles/112111-crisis-
child-identity-theft.html). Foster children are at significant risk for identity theft 
because their personal information, including their Social Security number, is 
available to so many people. See Cathy Krebs and Amy Harfeld, “The Crisis of 
Child Identify Theft.” Under a new federal law, DCF must annually provide all 
foster youth sixteen and older with a copy of their credit report and assistance in 
resolving any inaccuracies. 42 U.S.C. § 675(5)(I). For specific additional steps 
to ensure that a child client’s identity is secure, counsel should consult the final 
section of “The Crisis of Child Identity Theft” on Identifying Identity Theft.  

As is discussed more fully below, once a youth is seventeen years and nine 
months old, the permanency plan must include the federally required elements 
of a “transition plan.” G.L. c. 119, § 29B(c). This includes “specific options on 
housing, health insurance, education, local opportunities for mentors and con-
tinuing support services, and [be] as detailed as the child may elect.” 42 U.S.C. 
§ 675(5)(H). These elements are similar to the Department’s permanency plan 
for all youth sixteen and older. In addition, the plan must include information 
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about the importance of having a health-care proxy, and give the youth the op-
tion to execute such a document. 42 U.S.C. § 675(5)(H). This is important to 
ensure someone is authorized to make medical decisions for the youth if he or 
she should become incapacitated after turning eighteen. The permanency plan 
should be jointly developed by DCF and the youth. 42 U.S.C. § 677(b)(3)(H). 
Counsel should request a meeting with the youth and DCF social worker to de-
velop the plan. See Exhibit 20R, Letter to DCF Social Worker to Develop Plan 
for Teen. The benefits of such a meeting are two-fold: it forces the social worker 
to involve the teen in developing the plan, and it provides counsel an opportu-
nity to advocate for the client. If the plan filed by the Department is inadequate 
or if the youth disagrees with the permanency plan goal, counsel must file an ob-
jection at least ten days before the hearing. See Trial Court R. VI, Rule 3E. See 
Exhibits 20L and 20M for sample objections.  

(b) Preparing the Teen Client for a Permanency  
or Interim Hearing 

Each county, and even each judge, has a different way of conducting perma-
nency hearings for teens. Generally, sworn testimony is not taken unless counsel 
has filed an objection to the plan and asked to present evidence. Where the court 
is not taking evidence, the judge’s communication with the teen tends to be less 
formal, although counsel should ensure the entire hearing is on the record. Some 
judges address the youth from the bench; some leave the bench and sit at coun-
sel table with the teen. Preparation for the hearing should include finding out the 
practice of the judge who will conduct the hearing.  

The teen client will need to be prepared to answer the questions the judge asks, 
and to explain to the judge if there is something the client needs or is not getting 
from DCF. If possible, bringing the teen client into the courtroom ahead of time 
to see where everyone will be situated can be helpful, too. If the teen’s birth or 
foster parent will be present at the hearing, that may be something to prepare the 
teen for as well. Preparation for the hearing is only possible through in-person 
meeting between the teen client and counsel, preferably at the teen’s placement 
or home. Discussion should include broad topics such as the teen’s hopes or 
dreams for the future, and more specific topics, such as whether the teen wants 
to stay in DCF care.  

Teen participation in the hearing is intended to empower the teen, to give the 
teen a voice in the proceeding that concerns his or her life. The hearing is in-
tended to provide the teen with an opportunity to voice how his or her experi-
ence in foster care has been, to voice wishes and plans for the future, and to be 
heard. Teens are often also the most effective advocate for their preferred plan. It 
is often more compelling for a judge to see and hear the teen articulate why and 
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how the teen’s proposed plan will work and why that plan is important to the 
teen. Counsel can help the teen plan out what he or she wishes to tell the judge, 
and how he or she wishes to say it. Counsel must help the teen get ready to 
speak to the judge, either through prepared formal testimony at an evidentiary 
hearing or a more informal conversation with the judge. See Chapter 23, Special 
Considerations in Representing Children, for a further discussion of preparing 
child clients to appear in court. 

There may be instances when a teen client cannot come to court, but wishes to 
participate in the permanency hearing. The teen may live a great distance from 
the court or may be unable to travel due to his or her condition. In those situa-
tions, counsel may request that the teen participate by phone or videoconference. 
Federal law encourages states to implement a procedure for parties living out of 
state to participate in hearings without requiring interstate travel. 42 U.S.C. 
§ 629h(a)(1)(E). A number of judges have also traveled to a residential treatment 
program to hold a hearing, where the teen is unable to travel.  

Practice Note 
The Juvenile Court has purchased videoconferencing equipment 
that would enable parties to participate in hearings remotely. How-
ever, as of this writing (March 2012), the court is only able to video-
conference between Juvenile Court sites and not with other “out-
side” sites. Hopefully this problem will be rectified soon. 

There are some instances where a teen does not wish to attend the permanency 
hearing, even after being counseled about how helpful and important it can be to 
speak to the judge in person. In the event that, after such counseling and discus-
sion, the teen client does not wish to attend the hearing, there are a number of 
options for the teen to present his or her wishes to the judge. The teen can record 
a video or write or dictate a letter that counsel brings into court in lieu of the 
teen’s live testimony. 

§ 20.8.4 Supporting the Teen’s Transition to Living 
Independently 

For teens trying to make the transition to adulthood, their needs tend to revolve 
around relationships with family and community, basic material requirements, 
such as housing, money, and medical care, and skills for self-sufficiency, such as 
education, job training, and independent living skills. Depending on the circum-
stances, teens may also have needs regarding parenting and day care, mental 
health support, or substance abuse treatment. 
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Casey Family Services recommends the following goals for all youth leaving 
foster care. 

• Employment: Young people generate a sufficient income to sup-
port themselves by obtaining and retaining steady employment 
leading to a viable career path. 

• Education: Young people acquire sufficient education, training, 
and opportunities that provide them with choices to pursue post-
secondary education and/or the means to obtain and retain steady 
employment. 

• Housing: Young people have access to safe, stable, appropriate, 
affordable housing in the community that is near public transpor-
tation, work, or school. 

• Life Skills: Young people demonstrate mastery of basic study skills, 
work skills, money management, social development, self-care, 
and other practical daily living skills. 

• Personal and Community Engagement: Young people have sup-
portive relationships in place, are able to access services in the 
community to achieve their personal goals, and are supported in 
their efforts to contribute to the civic life of their communities. 

• Personal and Cultural Identity: Young people demonstrate a 
healthy sense of ethnic or cultural identity, personal identity (in-
cluding sexual orientation and gender identity), and spiritual identity. 

• Physical and Mental Health: Young people have sufficient and af-
fordable health insurance for both physical and mental health. 

• Legal Information and Documents: Young people have the skills, 
information, and assistance to access essential legal documents 
pertaining to their personal, family, medical, and educational his-
tories. 

From Call to Action (available at http://www.caseyfamilyservices.org/resources/
pubdetail/269/). See also Preparing Our Kids. 

Counsel must be prepared to help the teen client assess his or her needs, identify 
the resources available to assist in meeting these needs, and identify the steps 
necessary for the teen client to access those resources. Counsel must consider 
the services and supports the teen needs now, as well as the resources that will 
need to be in place when the teen turns eighteen. If the youth is sixteen or older, 
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the youth’s service plan and his permanency plan must include the programs and 
services needed to assist in the transition from foster care to living independ-
ently, either on his or her own, or continuing in DCF care. See 42 U.S.C. 
§ 675(1)(D); G.L. c. 119, § 29B(c). In addition, the Chafee Foster Care Independ-
ence Act requires DSS to involve teens directly in designing a program to assist 
them in achieving independence. 42 U.S.C. § 677(b)(3)(H). Counsel should seek to 
maximize the teen’s involvement in this planning process. As discussed earlier, the 
teen should be involved in developing his permanency plan. If the teen plans to leave 
DCF care, he or she also should be involved in development of a transition plan. 

The Department provides an array of services designed to assist teens aged four-
teen to twenty-one in becoming self-sufficient, including outreach, housing, 
skills training, mentoring, financial assistance, college scholarships, and medical 
care. Teens also may be eligible for services from other agencies, such as the 
Department of Transitional Assistance, the Departments of Mental Health or 
Developmental Services, the Massachusetts Rehabilitation Commission, Mass-
Health, and their local school department. 

Practice Note 
It can be a challenge to master the intricacies of obtaining services 
from the various agencies as they each have their own eligibility re-
quirements, application procedures and restrictions. Counsel may 
find it helpful to consult with their local legal services office for infor-
mation about housing, benefits or other financial assistance. In addi-
tion, some specialty legal services or advocacy offices, such as Men-
tal Health Legal Advisors Committee or the Massachusetts Coalition 
for the Homeless, can provide advice about the services available 
from particular agencies. 

The Department’s services for youth transitioning to living independently fall 
into three categories: (1) services that are available to youth under age eighteen; 
(2) services available to youth over eighteen who voluntarily agree to stay in the 
care of the department; and (3) services available to youth over eighteen who 
choose to leave DCF care. Different types of assistance and support are available 
depending upon the teen’s situation. In addition, the 2008 federal amendments 
permit youth who are adopted or placed in relative guardianships on or after 
their sixteenth birthday to receive independent living services funded through 
the federal Chafee program. 42 U.S.C. § 677(a)(7). Counsel should make sure 
that their teen clients (and the adoptive parents or legal guardians) are aware of 
these services. See Exhibit 20H, DCF Education and Support Services Eligibility 
Chart. 
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§ 20.8.5 Representing Services for Young Adults 
Eighteen to Twenty-Two Years Old in DCF Care 

With the agreement of DCF, a youth can continue in the care of DCF after age 
eighteen by entering into a Voluntary Placement Agreement. See G.L. c. 119, 
§ 23(f); 110 C.M.R. § 8.02. This is often referred to as “signing oneself back 
into care.” By doing so, the teen continues to receive housing, clothing vouchers 
and other financial assistance and support. In the fall of 2010, Massachusetts 
passed a new law intended to implement portions of the 2008 federal Fostering 
Connections to Success and Increasing Adoptions Act, and to help young adults 
aged eighteen to twenty-two to receive services from DCF. Under the new law, a 
teen who signs back into DCF care will be entitled to counsel and judicial over-
sight of his or her case. G.L. c. 119, §§ 23(f), 29B(a)-(d). Annual permanency 
hearings are required. G.L. c. 119, § 29B. In addition, DCF will hold six month 
foster care reviews. Counsel’s responsibilities to these young adults are similar 
to the responsibilities of representing teens under age eighteen. Counsel will 
attend hearings and administrative reviews, monitor the Department’s provision 
of services, and consistent with the client’s wishes, advocate for needed services 
(including education), through informal advocacy and litigation.  

Under G.L. c. 119, § 23(f), DCF “shall” offer to continue responsibility for any 
young adult who is under the care, custody, or responsibility of DCF at age 
eighteen, including, but not limited to, those who meet one of the criteria estab-
lished by federal law. This includes young adults who are  

• completing high school or a GED program;  

• attending postsecondary or vocational education;  

• participating in a program or activity designed to promote, or re-
move barriers to, employment;  

• employed for at least eighty hours per month; or  

• incapable of attending school or working due to a medical condition.  

See 42 U.S.C. § 675(8)(B)(iv). The Department’s continued responsibility is 
conditioned upon the young adult’s express written consent. G.L. c. 119, § 23(f). 
The Department’s obligation to provide support continues until the young adult 
turns twenty-two. See G.L. c. 119, § 21 (definition of young adult). 

For many teens, the decision whether to voluntarily remain in DCF care is a 
difficult one. Many teens are eager to be free from DCF supervision and control. 
In addition, teen parents may be eager to flee DCF’s scrutiny of their parenting 
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ability and the threat (real or feared) that DCF will take their child away from 
them. Counsel should assist the client in weighing all the pros and cons of re-
maining in care. For many, if not most, teens, the benefits clearly outweigh the 
drawbacks, particularly for those teens without a reliable support system. Coun-
sel should also ensure that the teen understands that counsel’s role in the case 
will end if the youth leaves DCF care at or after eighteen, a fact that further em-
phasizes the critical need for counsel and the client to participate in effective 
planning and advocacy before the child leaves DCF care. 

Practice Note 
If the teen has applied for permanent resident status (i.e., a green 
card) under the Special Immigrant Juvenile Status law and the ap-
plication is pending at the time of the child’s eighteenth birthday, the 
teen must stay in the care of DCF or the petition will be denied. For 
a further discussion of this issue, see Chapter 23, Special Consid-
erations in Representing Children. 

If a youth decides to leave care at age eighteen but later changes his or her mind, 
the youth can come back and request services from the Department. G.L. c. 119, 
§ 23(f). In that situation, DCF “shall make every reasonable attempt to provide 
[the youth] a program of support,” which is acceptable to the person and which 
permits the Department to renew its responsibility; provided, however, that the 
Department may require the person to meet one of the criteria set forth in 42 
U.S.C. § 675(8)(B)(iv), listed above. Counsel should ensure that their teen client 
is informed of this right before he or she leaves DCF custody. If the young adult 
returns to care, DCF will notify the court, and counsel will be reappointed. 
G.L. c. 119, § 29B. Both the Juvenile Court and Probate and Family Court have 
developed procedures for scheduling permanency hearings and appointing counsel 
(where needed) for young adults age eighteen to twenty-two. See Probate and 
Family Court Memorandum Regarding Permanency Hearings for Young Adults 
in Child Welfare Cases; see also Juvenile Court Uniform Practice and Procedure 
01-2011, Scheduling Permanency Hearings for Young Adults and Children. Both 
documents are available on the CAFL Web site at http://www.publiccounsel.net/
practice_areas/cafl_pages/cafl_news.html. 

Many youth find it difficult to comply with all of DCF’s conditions for remain-
ing in care on a voluntary basis. For example, a teen parent may be required to 
attend school, work part time, meet with the DCF social worker regularly, attend 
counseling, find child care, and take his or her child to all necessary appoint-
ments. In addition, the teen parent must also tend to his or her own needs and to 
the needs of the child. If the teen parent is enrolled in an independent living pro-
gram, he or she will also need to meet with the staff of the program, attend group 
meetings, and comply with the rules of the program. If the youth consistently 
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fails to comply with DCF’s requirements, DCF may terminate the Voluntary 
Placement Agreement and related services. In the past, some personnel at DSS 
viewed post-eighteen services as a privilege reserved for those “deserving” 
youth who are responsible, diligent, compliant and well-behaved when, in real-
ity, it is precisely those teens who will have the most difficulty staying in care who 
are likely to need the support and services the most. This attitude seems to be 
changing. It is critical that child’s counsel assist the client with negotiating a 
reasonable service plan with DCF before the client executes the Voluntary 
Placement Agreement. 

As discussed in more detail below, for all youth beginning at age seventeen 
years, nine months, their permanency plan must include all the elements of a 
transition plan as required by the federal law. G.L. c. 119, § 29B. This includes 
“specific options on housing, health insurance, education, local opportunities for 
mentors and continuing support services, and [be] as detailed as the child may 
elect.” 42 U.S.C. § 675(5)(H). The Department must also include in the transi-
tion plan information about the importance of having a health-care proxy, and give 
the young adult the option to execute such a document. 42 U.S.C. § 675(5)(H). 
Counsel should ensure that the young adult’s permanency plan contains all these 
elements, and should file written objections if it is deficient. 

§ 20.8.6 Transition Planning for Youth and Young Adults 
Leaving DCF Care or Custody at Age Eighteen 
or Later 

Effective January 2011, the Massachusetts Legislature amended G.L. c. 119, 
§ 23(f) to require that ninety days before a youth leaves DCF care, the Depart-
ment must develop a plan, with the youth’s involvement, to help the youth tran-
sition to live independently from DCF. See Adoption of Thea, 78 Mass. App. Ct. 
818, 824 (2011). The transition plan must comply with federal law, which re-
quires that the plan be “personalized at the direction of the child, include[] spe-
cific options on housing, health insurance, education, local opportunities for 
mentors and continuing support services, and [be] as detailed as the child may 
elect.” 42 U.S.C. § 675(5)(H). The Department must also include in the transi-
tion plan information about the importance of having a health-care proxy, and give 
the young adult the option to execute such a document. 42 U.S.C. § 675(5)(H).  

The law states that the court must retain jurisdiction over the case until it finds, 
after a hearing at which the youth is present (unless the youth chooses not to 
attend), that the transition plan is satisfactory. G.L. c. 119, § 23(f). It is unclear 
how judges will interpret this provision concerning retaining jurisdiction in an 
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instance where the teen chooses to leave DCF care and does not wish for the 
court to continue jurisdiction. 

A young adult may leave DCF care under a variety of different circumstances. 
These can include the following: 

• A youth chooses to leave DCF care at age eighteen. 

• A young adult between the ages of eighteen and twenty-two 
chooses to leave DCF care. 

• A young adult is turning twenty-two and is no longer eligible for 
services. 

• The Department decides that it cannot agree with the youth on 
conditions for the youth to stay in DCF care after age eighteen, 
and the court finds DCF has not abused its discretion. 

• The Department decides that the youth is not complying with its 
requirements after age eighteen, discharges the youth before age 
twenty-two, and the court finds DCF has not abused its discretion.  

In any of those situations, DCF must develop a plan for the young adult to assist 
him or her in transitioning from DCF care to living independently. G.L. c. 119, 
§ 23(f). However, as discussed above, the young adult’s permanency plan also 
must address the status of and the topics of the transition plan required by fed-
eral law. G.L. c. 119, § 29B(c). The Department may take the position that as 
long as they have developed a permanency plan that contains the required ele-
ments of a transition plan, it need not develop a separate transition plan under 
G.L. c. 119, § 23(f) when the young adult is getting ready to leave the Depart-
ment’s care. This is problematic as a plan written anticipating a young adult will 
remain in care, is markedly different from a plan for a young adult leaving care. 
For example, a permanency plan for a youth aged seventeen and a half who 
wishes to stay in DCF care may include placement in a foster home, ongoing 
support from the DCF social worker, and other needed supports. However, a 
young adult leaving DCF care will need new options for housing and support.  

If DCF seeks to discharge the young adult, or if counsel is aware that the young 
adult plans to leave DCF care, then (consistent with the client’s wishes) counsel 
should insist that DCF develop a new transition plan that details those “specific 
options on housing, health insurance, education, local opportunities for mentors 
and continuing support services” that will be available to the young adult once 
he or she leaves DCF care. If necessary, counsel may bring the matter to the 
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court’s attention by filing a motion to compel and/or a motion for a hearing to 
review the transition plan under G.L. c. 119, § 23(f). 

A ninety-day transition plan is also required under DCF’s Independent Living 
Standards. The Department must provide the youth with a “Notice of Intent to 
Discharge” at least ninety days prior to the anticipated discharge date. See DSS 
Policy No. 85-011(R), App. B, Independent Living Standards. See Exhibit 20D 
for a copy of the DSS Independent Living Standards. The Department must at-
tach to this notice an Independent Living Discharge/Case Closing Plan that pro-
vides a detailed description of the resources available to the youth, including 
appropriate and stable housing, employment or other sources of income, and 
appropriate community resources, such as medical, mental health, educational, 
vocational, day care, and legal services. DSS Policy No. 85-011(R), App. B, In-
dependent Living Standards. 

The Department may not discharge a youth from its care, unless the youth has 
“appropriate and stable housing.” DSS Policy No. 85-011(R), App. B, Independ-
ent Living Standards. Shelters or motels or housing that does not meet govern-
ment standards are not appropriate housing. DSS Policy No. 85-011(R), App. B, 
Independent Living Standards. “Stable housing” is defined as housing that is 
reasonably expected to last for at least twelve months after the youth’s discharge. 
DSS Policy No. 85-011(R), App. B, Independent Living Standards. 

Now that young adults over eighteen are entitled to counsel, and judicial over-
sight of their care, counsel should advocate strongly for their clients, just as for 
clients under age eighteen. Advocacy should include negotiating with the De-
partment concerning its requirements for the youth to stay in its care. Where 
disagreement remains, advocacy should include litigation, through motions to 
stay, abuse of discretion motions, and objecting to the permanency and transition 
plan, as necessary. Counsel may also appeal DCF’s decision to discharge the youth 
from care through the fair-hearing process, see 110 C.M.R. § 10.06(3), and request 
a stay of the discharge pending a final decision. See 110 C.M.R. § 10.09(2). 

§ 20.8.7 Young Adults Under DCF Guardianship 
or Responsibility 

Sometimes a child with an intellectual disability is placed in the Department’s 
custody. When the child turns eighteen, DCF may file a petition in the Probate 
and Family Court to have continued responsibility over the young adult after he 
or she turns eighteen years old. The court must find that the young adult is men-
tally incompetent. G.L. c. 119, § 23(a)(3)(iv). (If the young adult is competent, 
he or she can choose whether to sign him- or herself back into DCF care.) Both 
the disabled young adult and his or her parents, if indigent, are entitled to court-
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appointed counsel. G.L. c. 119, § 29. Whenever possible, the CAFL attorney 
assigned to represent the parent in the underlying child welfare case should con-
tinue to represent the parent in the Section 23(a)(3) proceeding. The young adult 
should be appointed an attorney from the CPCS Mental Health Litigation Unit to 
represent him in the Section 23(a)(3) competency hearing. The CAFL attorney 
will continue to represent the now “young adult” client in the underlying CHINS 
or care and protection case, which remains open under G.L. c. 119, § 23(f). 

Similarly, the Department may file a guardianship petition under G.L. c. 190B, 
on behalf of a young adult in its custody who has an intellectual or mental dis-
ability. As with the Section 23(a)(3) cases, counsel should be appointed for the 
young adult from the CPCS Mental Health Litigation Unit to represent the 
young adult in the guardianship proceeding. The CAFL attorney will continue to 
represent the now “young adult” client in the underlying CHINS or care and 
protection case, which remains open under G.L. c. 119, § 23(f). Note that unlike 
the Section 23(a)(3) proceeding, there is no right to counsel for parents of adult 
children in guardianship cases. 

§ 20.8.8 Housing 

Housing is obviously a major fundamental need for any teen seeking to make 
the transition to adulthood. Teens under eighteen who are in DCF custody and 
those ages eighteen to twenty-two who choose to remain in DCF care may be 
placed in foster care, transitional group homes, supervised apartments, or scat-
tered site apartments. If the teen already has his or her own housing (e.g., an 
apartment or college dormitory), DCF can make the teen his or her own vendor 
and pay foster care payments directly to the teen. Teen parents can also partici-
pate in parenting programs that provide housing through DCF and the Depart-
ment of Transitional Assistance. Disabled youth may be eligible for supportive 
housing through the Departments of Mental Health or Developmental Services. 

For youth who leave DCF care, the Discharge Support Program provides finan-
cial assistance and outreach support, including up to $1,500 toward first and last 
months’ rent, security deposit, and/or initial utility charges. In addition, there are a 
handful of “transitional living beds” available for teens who have been discharged 
from DCF care. 

The Department also is working with the Sisters of Charity of Ottawa in Lowell 
to provide housing for young women ages eighteen and older attending commu-
nity colleges or vocational programs. There may be other such programs avail-
able to youth in care. Counsel should consult with sources such as the youth’s 
social worker and the adolescent outreach worker, to find out what programs 
exist that may be suitable for the teen client. 
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§ 20.8.9 Medical and Mental Health Care 

Since 2007, all youth who are or were in DCF placement on their eighteenth 
birthday may keep their MassHealth coverage until they turn twenty-one. Youth 
enrolled in MassHealth can receive medical and mental health services. In addi-
tion, some teens with a history of mental health issues may be eligible for ser-
vices through the Department of Mental Health (DMH). Counsel for children 
who are, or may be, eligible for DMH services should ensure that an application 
for the teen to receive services from DMH is submitted by DCF on the child’s 
behalf prior to the teen turning eighteen. Counsel should make sure that DCF 
lists as one of the goals in the client’s permanency and transition plan that it will 
help the client apply for and receive services from MassHealth and DMH. Coun-
sel should also follow up to make sure that DCF is providing that help to the 
youth. Some youth leave DCF and do not receive the MassHealth card because 
it goes to DCF and the youth does not know to pick it up, or because the card is 
sent to an address and the youth is no longer there. If the youth plans to leave DCF 
care, there must be a plan in place for the youth to receive the MassHealth card.  

Some youth in DCF care receive payments from Social Security. Counsel should 
ensure that DCF, as the youth’s payee, is receiving those payments and using 
them or putting them in a savings account for the youth’s benefit. Further, when 
the youth turns eighteen, he or she will have to reapply to receive Social Secu-
rity payments. Social Security will hold a hearing to determine whether the 
youth is eligible, and will send a letter to the youth with notification of the hear-
ing. Often these letters go to DCF and the youth has either left care or for some 
other reason does not get the notification. Counsel for youth receiving Social 
Security payments should ensure that DCF and the youth receive notice of the 
extension hearing, and that the youth attends. 

§ 20.8.10 Adolescent Outreach and Mentoring Programs 

Youth between the ages of fourteen and twenty-two may be assigned an adoles-
cent outreach worker in addition to their ongoing social worker. The outreach 
worker provides assessment and training to the teen around daily living skills. 
Outreach workers can also assist youth in finding housing, employment, child 
care, or other needed services. The outreach program is available for youth who 
remain in care after age eighteen as well as those who are discharged from DCF 
care. See DCF Web site. Youth may also be assigned a volunteer mentor. Ac-
cording to the DCF Web site, “mentors provide guidance, encouragement, sup-
port, positive role modeling and community connections to help youth succeed 
in their transition to adulthood.” For teens who plan to go to college, volunteer 
mentors can help the youth with the often daunting task of completing admission 
and financial aid applications. 
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§ 20.8.11 Independent Living Skills Training and Support 

The DSS Standards for Independent Living require DSS to conduct an initial 
assessment and periodic reassessment of a youth’s independent living skills. The 
results of those assessments are intended to guide the provision of skills training 
to the youth. The Department utilizes the Preparing Adolescents for Young 
Adulthood (PAYA) life-skills curriculum with teens in its custody. PAYA teaches 
skills, such as opening and maintaining a bank account, budgeting, grocery 
shopping and meal planning, job interviewing, and conflict resolution. See DSS 
Independent Living Standards. All youth over fourteen, whether in foster care, 
group care, or a residential setting should receive at least two hours of PAYA 
training per week. DSS Independent Living Standards. The youth’s progress in 
acquiring these skills should be reviewed at biannual foster care reviews. In real-
ity, however, many youth leave DCF custody without the necessary life skills to 
be self-sufficient. 

The Department’s Independent Living Support Program also provides funds for 
youth ages fourteen to twenty-one in DCF custody to obtain other needed inde-
pendent living services, such as driver’s education, tutoring, and transportation. 
In addition, DCF has programs that provide opportunities for peer leadership, 
mentoring, and summer employment. A description of this program is available 
on the DCF Web site. In some instances, the PAYA program is the only support 
and training that the Department provides for a youth in care to learn to live in-
dependently. In general, PAYA is not enough, and counsel should advocate for 
more services, specific to the youth’s interests, needs, and circumstances. 

§ 20.8.12 Employment and Training 

The Department offers some services to assist youth in its custody with gaining 
skills and experience through paid employment. The DSS Summer Employment 
Program provides training and job placement for youth ages sixteen and over in 
DSS custody. See DSS Web site. The Department’s adolescent outreach workers 
also provide job readiness training and assistance in finding employment. See 
DSS Chafee plan on its Web site. In addition, the Commonwealth Corporation’s 
Center for Youth Development and Education contains information about local 
and regional youth employment programs funded through the Workforce In-
vestment Act. (See http://www.commcorp.org). 

For some youth leaving foster care, the Job Corps program may be an attractive 
option as it provides on-site housing, education, and vocational training, as well 
as a monthly stipend. For more information about Job Corps, visit http://
jobcorps.dol.gov/centers/MA.htm. 
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§ 20.8.13 Secondary and Postsecondary Education 

The task of obtaining a high school diploma can be a great challenge for teens in 
DSS custody. Most teens who remain in DSS custody until age eighteen will re-
quire counsel’s assistance to ensure they receive the appropriate educational 
placement and support services needed to be successful in school. Chapter 24, 
Education Issues in State Intervention Cases, discusses the major obstacles to 
school achievement, including placement instability, special education, and disci-
pline issues. The Department also provides some supportive services to youth in 
secondary school, including funds for tutoring, class trips, and other assistance. 

For teens who wish to attend college or another postsecondary educational institu-
tion, DSS can provide financial assistance for entrance examinations and applica-
tions. A mentor assigned through the DSS mentoring program can assist a teen 
with the often overwhelming task of completing college and financial aid applica-
tions. In addition, some local schools and colleges offer programs, such as Upward 
Bound and Another Route to College, designed to assist disadvantaged youth in 
continuing on with postsecondary education after high school or obtaining a GED. 
For information about available programs, counsel should consult with the guid-
ance office at the youth’s school. Counsel can also find lists of programs through 
the Pathways to College Network at http://www.pathwaystocollege.net and Com-
monwealth Corporation’s Center for Youth Development and Education at 
http://www.commcorp.org/youth/index.html. 

Beginning in 2009, children who were adopted after their thirteenth birthday or 
who are the subject of a guardianship will qualify for federal financial aid as 
independent students. This means that the income and assets of their adoptive 
parents or guardians will not be considered in determining eligibility for financial 
aid. See College Cost Reduction and Access Act of 2007, Pub. L. No. 110-84, 
§ 604. 

In addition, there are a number of DSS programs that provide financial assistance 
for postsecondary education. They are summarized below. 

DSS’s Foster Child Tuition Waiver Program. This program provides full tui-
tion waivers at any Massachusetts public college or university for all youth who 
were in DSS custody and were not returned home or adopted, including youth 
who were the subject of a DSS-sponsored guardianship. G.L. c. 15A, § 19. The 
youth must be enrolled in school full-time and be under the age of twenty-five to 
be eligible. Counsel should be aware that prior to 2008, the waiver program was 
only available to youth in DCF custody under a care and protection petition. 
Now it is available for CHINS youth as well. G.L. c. 15A, § 19. In addition, al-
though the 2008 amendments expanded the program to include the fees charged 
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the public colleges and universities, as of late 2008 this had not been funded by 
the legislature. 

DSS’s Adopted Child Tuition Waiver Program. Similar to the program de-
scribed above, this program provides a full tuition waiver at any Massachusetts 
public college or university for youth who were in DSS custody and were the 
subject of a DSS-sponsored adoption. The adoptive parent must be a Massachu-
setts resident or a Massachusetts state employee. 

DSS’s Foster Child Grant Program. This program provides a grant of up to 
$6,000 per year to pay the cost of attending any public or private college or uni-
versity. The money can be used for tuition, supplies, room and board. It is only 
available for youth who were placed in DSS custody under a care and protection 
petition and remained in care with DSS until they turned eighteen and was un-
able to return home. It is not available for youth who were in DSS custody under 
a CHINS petition. The youth must be enrolled in school full-time and be under 
the age of twenty-five to be eligible. 

Education and Training Voucher Program (ETV). The ETV program pro-
vides up to $5,000 per year for postsecondary educational or vocational training 
programs, including colleges and trade schools and related costs of attendance 
(e.g., tuition, fees, room and board, books, transportation, day care). It is avail-
able for: (1) youth who were in DSS custody until age eighteen and were unable 
to return home (including CHINS youth); and (2) youth who were in DSS cus-
tody and were adopted or appointed a permanent guardian on or after their six-
teenth birthday. Youth must apply to the program before they turn twenty-one 
and can use the ETV Program until their twenty-third birthday. 

More information about these programs can be found on the DSS Web site at 
http://www.mass.gov/dcf and on the Massachusetts Office of Student Financial 
Assistance Web site at http://www.osfa.mass.edu. Also, there are a number of 
scholarships specifically targeted to children in foster care. (See the DSS and 
OSFA Web sites). Outside of Massachusetts, the Orphan Foundation of America 
provides scholarships and other assistance to former foster care youth seeking to 
pursue higher education (http://www.orphan.org). Native American youth can 
apply for scholarships through the American Indian College Fund at http://www
.collegefund.org. 

Practice Note 
Many of the private scholarship programs have early application 
deadlines, such as tenth or eleventh grade. Therefore, teens in DSS 
custody interested in attending college must begin to explore these 
options early on in their high school career. 
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Although there is a wide array of services available, most teens will require the 
help of a knowledgeable, persistent, and supportive advocate to access needed 
services. Some DSS workers are not even aware of the services that are avail-
able from their own and other agencies. In addition, many teens will struggle 
simply to satisfy DSS’s basic eligibility requirements to receive services beyond 
age eighteen, such as school attendance, employment, and cooperation with an 
outreach worker, and may be terminated from voluntary DSS care for non-
compliance. Counsel for a child aging out of the system must ensure that he or 
she does everything possible, to advocate for the client’s future options See Ex-
hibit 20E, Resources and Further Reading on Aging Out. 

§ 20.9 CONCLUSION 

Permanency planning can present counsel with many opportunities and respon-
sibilities for advocacy, especially on behalf of child clients. While the majority 
of issues discussed in this chapter are not likely to be present in every case, 
counsel should anticipate encountering most, if not all, of the issues if counsel 
intends to practice child welfare law with any regularity. Effective permanency 
planning requires that counsel master both the more typical legal procedures, 
such as permanency hearings, interim hearings, and the finalization of adoptions 
and guardianships, as well as the more obscure procedures found in the ICPC, 
MEPA, and ICWA. In addition, counsel should anticipate that their resourceful-
ness will be tested by the critical need to identify and advocate for services on 
behalf of older youth and young adults transitioning to independence. Perhaps 
most importantly, permanency planning challenges counsel to communicate 
effectively with the child client and to work together with the child to help plan 
the client’s future. When done well, this aspect of legal advocacy can be one of 
the most rewarding that child’s counsel will encounter in child welfare practice. 
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EXHIBIT 20A—Notice of Permanency Hearing 
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EXHIBIT 20B—Sample Permanency Plan 
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EXHIBIT 20C—Judicial Determination: Reasonable 
Efforts—29B Hearing 
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EXHIBIT 20D—DSS Independent Living Standards 

STANDARDS FOR INDEPENDENT LIVING SERVICES 
Effective: TBD 

OVERVIEW 

It is critical that youth served by DSS be systematically and comprehensively 
prepared for independent living to enable them to function as productive mem-
bers of society. Services that relate to the provision of a program of life skills 
training and other activities to develop independent living skills for adolescents 
shall be based on a consistent and coordinated approach among DSS staff, foster 
parents, and provider program personnel toward the development of independent 
living skill areas. 

PREPARATION FOR INDEPENDENT LIVING—DEFINITIONS 

The following requirements pertain to youth age 14 and older served by the De-
partment of Social Services (DSS) with the exception of youth who are severely 
developmentally delayed with a discharge objective of return to parent/relative 
or discharge to adult custodial care. 

These youth should be referred to the Department of Mental Health, Department 
of Mental Retardation, Commission for the Blind and/or the Massachusetts Re-
habilitation Commission for assessment. 

If a youth has demonstrated competency in independent living skills through the 
formal ILS Assessment, instruction in these skills is not required. 

STRUCTURED PROGRAM—PAYA CURRICULUM 

All substitute care settings including residential and group care programs and 
foster homes serving adolescents (age 14+) shall implement the Preparing Ado-
lescents for Young Adulthood (PAYA) independent living skills curriculum a 
minimum of 2 hours per week. Life skills training may be provided individually 
or via formalized group instruction. 

CASE PRACTICE FOR YOUTH IN PLACEMENT 

Independent Living Skills Initial Assessment 

The ILS Assessment will assist substitute care providers and social workers in 
collaboratively evaluating the life skill strengths and needs of DSS youth. (It is 
assumed that prior to beginning the ILS Assessment a psycho-social assessment 
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will have been completed as part of the initial family assessment.) The assess-
ment format, which corresponds to the PAYA curriculum modules, should be 
completed by the substitute care provider in a face-to-face meeting with the 
youth within twenty (20) working days of placement. The DSS social worker 
should be invited to participate in this meeting. The assessment will facilitate the 
identification and prioritization of the life skill training needed to prepare youth 
for independent living. (The more specific life skill assessments within each 
PAYA module may be used to supplement this format.) 

The results of the ILS Assessment will also provide a basis for task-specific ser-
vice planning relative to independent living readiness and facilitate the assign-
ment of responsibility and timeframes for achievement of each task. The DSS 
social worker will receive a copy of the ILS Assessment and an explanatory nar-
rative to file in the case record. It is suggested that the assessment be attached to 
the service plan to identify provider tasks. Once a youth’s life skill needs have 
been prioritized, he/she will begin working on the appropriate life skill module 
of the PAYA curriculum. 

The ILS Assessment will be reviewed at the Foster Care Review meetings to 
monitor the youth’s progress toward identified independent living goals. The 
substitute care provider is expected to attend the Foster Care Review and bring a 
copy of the ILS Assessment with a narrative summarizing the results of the as-
sessment and planned tasks/activities to address identified life skill training 
needs. If the substitute care provider is unable to attend the Foster Care Review, 
he/she must send a copy of the ILS Assessment and narrative to the Foster Care 
Reviewer prior to the meeting. 

Independent Living Skills Re-Assessment 

The ILS Assessment will be reviewed and revised jointly by the substitute care 
provider and youth at a face to face meeting which will occur every six months 
and/or prior to a youth’s discharge from the placement setting. The DSS social 
worker may be invited to participate in the re-assessment meeting and will be 
given a copy of the re-assessment and explanatory narrative for filing in the 
youth’s case record. It is suggested that the ILS Re-Assessment be attached to 
the youth’s service plan. The re-assessment will measure the youth’s life skill 
achievements during the last six months and identify additional needs/goals rela-
tive to independent living. The tasks/activities necessary to address identified 
goals as well as the person(s) responsible for working with the youth to achieve 
the goals will be specified on the re-assessment form. The results of the ILS Re-
Assessment will be reviewed at the Foster Care Review meetings to ensure that 
necessary life skill training is provided. The substitute care provider is expected 
to attend the Foster Care Review and bring a copy of the ILS Assessment with a 
narrative summarizing the results of the assessment and planned tasks/activities 
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to address identified life skill training needs. If the substitute care provider is 
unable to attend the Foster Care Review, he/she must send a copy of the ILS 
Assessment and narrative to the Foster Care Reviewer prior to the meeting. 

90 Day Notice and Independent Living Discharge/Case Closing Plan 

The Department shall provide a written “Notice of Intent to Discharge” to all 
youths with a Permanency Planning Goal of Independent Living within 90 days 
of the anticipated date of discharge from substitute care and/or DSS case clos-
ing. A copy of this written notice will also to forwarded to the substitute care 
provider. Attached to this notice must be an Independent Living Discharge/Case 
Closing Plan providing a detailed description of the discharge resources for the 
youth. The DSS social worker and substitute care provider will, in collaboration 
with the youth, evaluate the youth’s readiness for discharge by completing the 
ILS Re-Assessment and the Discharge/Case Closing Plan. Any outstanding in-
dependent living needs should be prioritized at that time. The tasks/activities 
necessary to address identified needs and achieve targeted goals, as well as the 
person responsible to assist in the process, will be specified on the Dis-
charge/Case Closing Plan. The Plan must also include a detailed description of 
the discharge resources for the youth including:  

appropriate and stable housing arrangements  
employment/source of income  
appropriate community resources such as Medicaid, medical, mental 
health, dental providers, recreational, educational, vocational, day care 
and legal services 

Foster Care Review staff may review and discuss the findings of the ILS Re-
Assessment and Discharge/Case Closing Plan to ensure that the necessary life 
skill needs have been met before a youth is discharged. 

A copy of the plan must be included in the youth’s case record. 

Appropriate and Stable Housing 

It is the responsibility of the Department, with assistance from the substitute 
care providers*, to ensure that all youth discharged from substitute care shall 
have an appropriate and stable (see definitions below) living arrangement avail-
able to them upon discharge. *IN NO CASE MAY YOUTH BE PLACED IN 
INAPPROPRIATE HOUSING. If appropriate housing cannot be found, the 
youth should not be discharged. 

“Appropriate Housing” is defined as all housing except shelters, hotel/motels 
and dwellings that fail to meet governmental health and building code standards. 
Appropriate housing can include apartments, shared apartments, small boarding 
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homes, room and board arrangements and housing with relatives, friends and 
former foster parents. 

“Stable Housing” is defined as housing in which there would be reasonable 
expectation that the residence will remain accessible for the first 12 months after 
discharge. 

Substitute care providers, when contracted to do so, will assume this responsibil-
ity. 

CASE PRACTICE FOR DSS YOUTH NOT IN PLACEMENT 

Independent Living Skills Initial Assessment 

The Independent Living Skills Initial Assessment should be completed for all 
youth age 14 and older who, following the completion of the family assessment, 
including the Adolescent Protocol, will continue as active consumers with the 
Department and not in out-of-home placement (e.g., pregnant or parenting 
teens, CHINS, CPS cases and/or voluntary referrals). 

Once it has been determined that the youth will remain an active DSS consumer, 
the social worker will write the service plan and identify the completion of the 
ILS Assessment as one of the initial tasks. 

The ILS Assessment format should be completed collaboratively by the par-
ent/guardian (if available) and DSS social worker in a face-to-face meeting with 
the youth within thirty (30) working days after completion of the service plan. 
(If the youth enters out-of-home placement prior to this date, it is expected that 
the provider and youth will begin work on the initial assessment within twenty 
(20) working days of placement.) Once a youth’s life skill needs have been pri-
oritized, he/she should begin working on the appropriate life skills together with 
parent/guardian or through referral to a community agency if a parent/guardian 
is unavailable, unable or unwilling to assist the youth. 

The ILS Assessment will assist parents/guardians and DSS social workers in 
collaboratively evaluating the life skill strengths and needs of DSS youth. It will 
assist the DSS social worker in on-going task specific IL service planning for the 
youth and the assignment of responsibility and timeframes for achievement of 
tasks. The results of the ILS Assessment will also provide a basis for the DSS 
social worker to determine a parent/guardian’s ability or willingness to partici-
pate in the provision of life skills training for youth. It is suggested that the ILS 
Assessment be attached to the service plan. 
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Periodic Monitoring and Case Closing 

As with all service plans, the DSS social worker is expected to periodically 
monitor the youth’s progress in developing necessary life skills as identified in 
the ILS Assessment. Prior to case closing, the DSS social worker in collabora-
tion with the youth and parent/guardian should reassess the youth’s IL status, 
and, depending on needs identified, refer the youth to appropriate community 
services. 

Documentation of the social worker’s IL monitoring and case closing reassess-
ment should be maintained in the case record. 

CASE PRACTICE FOR ALL DISCHARGED YOUTH 

Reapplication for Services 

All youth who have been discharged and who have not reached their eighteenth 
birthday may reapply to the Department for voluntary services, subject to the 
review and approval of the Area Director. Information and referral services will 
be made available to all youth regardless of age. 
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EXHIBIT 20E—Resources for Teens Aging Out 
of Foster Care 

RESOURCES FOR TEENS AGING OUT OF FOSTER CARE 

Organizations & Websites 

Department of Children and Families 
http://www.state.ma.us/dcf 

In the section “Adolescent Services” you can find brief descriptions about 
available services, including college tuition waivers and scholarships, out-
reach services, summer employment, and the discharge support program. 

Maureen Fallon Messeder, Chafee State Coordinator 617-748-2311  
or maureen.messeder@state.ma.us 

Massachusetts Office of Student Financial Assistance  
http://www.osfa.mass.edu 

Lists tuition waiver and scholarship programs for DCF youth. 

Commonwealth Corporation  
http://www.commcorp.org 

A nonprofit organization focused on postsecondary education (college and 
vocational training) for young adults. Provides listings of programs around 
the state. 

Pathways to College Network  
http://www.pathwaystocollege.net/outreach 

Lists programs providing assistance to disadvantaged youth in getting into 
college (e.g., Upward Bound, Another Route to College). 

The Orphan Foundation  
http://www.orphan.org 

Provides scholarships and other assistance for former foster youth seeking 
to pursue higher education. 
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American Indian College Fund  
http://www.collegefund.org 

Scholarships for Native American youth. 

Mass. Department of Education, McKinney-Vento Homeless Assistance 
http://www.doe.mass.edu/MV 

Provides information about the legal rights of homeless children and youth 
under the federal McKinney-Vento Homeless Assistance Act, including all 
DOE advisories, a complete listing of all school district homeless education 
liaisons, and contacts at DOE. 

Mass. Coalition for the Homeless  
http://www.mahomeless.org 
15 Bubier Street, Lynn, MA 01901  
Phone: (781) 595-7570 

Statewide advocacy organization provides information regarding emergency 
housing assistance and affordable housing. 

Job Corps  
http://jobcorps.doleta.gov/centers/ma.cfm 

Provides on-site housing, education and vocational training, and a monthly 
stipend for young adults. 

Jim Casey Youth Opportunities Initiative  
http://www.jimcaseyyouth.org 

A nonprofit organization devoted to teens leaving foster care. The Web site 
includes informational memos regarding the Chafee Foster Care Independ-
ence Act, research studies about the plight of teens leaving foster care, and 
best practices for preparing teens in foster care for adulthood. 

Casey Family Programs  
http://www.casey.org 

Casey Family Services  
http://www.caseyfamilyservices.org 

More information about teens aging out of foster care. 
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National Child Welfare Resource Center for Youth Development  
http://www.nrcys.ou.edu/nrcyd 

Part of the U.S. Department of Health and Human Services. This site in-
cludes lots of helpful information about best practices for teens aging out of 
foster care. It also includes a fact sheet for each state (including Massachu-
setts) on services provided to teens leaving foster care. From this Web site 
you can download a copy of DSS’s 2002 report of services provided under 
the Chafee Act, along with a copy of their state plan. 

Connect for Kids  
http://www.connectforkids.org 

Connect for Kids is a national Web-based resource for families and children 
nationwide. The site provides information on a wide variety of topics. To 
find information about teens aging out of foster care, click on “Topics A–Z,” 
then click on foster care, then click on “independent living skills.” 

U.S. Children’s Bureau  
http://www.acf.hhs.gov/programs/cb 

Primary resource for federal child welfare law including statutes, regula-
tions, and policy. Includes complete text of Chafee Foster Care Independ-
ence Act. 

California Permanency for Youth Project  
http://www.cpyp.org 

Helpful Web site on programs and strategies for accomplishing permanency 
for youth. 

Chapin Hall Center for Children, University of Chicago  
http://www.chapinhall.org 

Research, conferences, and publications on foster care and adolescents tran-
sitioning to adulthood. 

Child Welfare Information Gateway 
http://www.childwelfare.gov 

See the sections on “Achieving and Maintaining Permanency” and “Out of 
home care: independent living.” 
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Further Reading on Teens Aging Out 

18 and Out: Life After Foster Care in Massachusetts, Massachusetts Society for 
the Prevention of Cruelty to Children (April 2005)  
(available on the Web at http://www.mspcc.org) 

Call to Action: An Integrated Approach to Youth Permanency and Preparation 
for Adulthood, Casey Family Services (2005)  
(available at http://www.caseyfamilyservices.org) 

Massachusetts Chafee State Plan Grant Application (2002–2004)  
(available at http://www.mass.gov/dss) 

Massachusetts Chafee State Plan Summary Report (2002) and Amendment to 
Application (2003) (available at http://www.nrcys.ou.edu/nrcyd) 

Someone to Care, A Place to Belong: Adolescents and Foster Care in Massa-
chusetts (available at http://www.caseyfamilyservices.org/pdfs/casey0403-
full.pdf) 

Improving Outcomes for Older Youth: What Judges and Attorneys Need to Know 
(available at http://www.nrcys.ou.edu/nrcyd) 

Dependent Youth Aging Out of Foster Care: A Guide for Judges  
(available at http://www.jlc.org) 

Frequently Asked Questions about the Chafee Foster Care Independence Pro-
gram (I, II and III) (available at http://www.casey.org/resources/publications) 

It’s My Life: A Framework for Youth Transitioning from Foster Care to Success-
ful Adulthood (available at http://www.casey.org/resources/publications) 

Promising Practices: Supporting Transition of Youth Served by the Foster Care 
Systems (available at www.nrcys.ou.edu/nrcyd) 

Youth who “Age Out” of Foster Care: Troubled Lives, Troubling Prospects 
(available at www.childtrends.org) 

Transitioning Youth: Blending the Worlds of Permanency and Independent Liv-
ing, by Lauren Frey, Project Manager The Casey Center for Effective Child Wel-
fare Practice (available at http://www.caseyfamilyservices.org) 

Higher Education Opportunities for Foster Youth, The Institute for Higher Edu-
cation Policy (available at http://www.ihep.org) 
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A Family for Every Child: Strategies to Achieve Permanence for Older Foster 
Children and Youth, North American Council on Adoptable Children  
(available at http://www.aecf.org/initiatives/familytofamily/tools.htm) 

Preparing Our Kids for Education, Work and Life: A Report of the Task Force 
on Youth Aging out of DSS Care 
(available at http://www.law.suffolk.edu/rappaport/documents/AgingOutReport.pdf) 

Supporting Foster Youth to Achieve Employment and Economic Self-Sufficiency, 
National Collaborative on Workforce and Disability for Youth  
(available at http://www.ncwd-youth.info) 

Martha Shirk and Gary Stangler, On Their Own: What Happens to Youth Who 
Age Out of the Foster Care System, Westview Press (2004) 
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EXHIBIT 20F—DCF Revised Service Plan Goals 

DCF Service Plan Goals: Identifies the intended outcome of the Department’s 
involvement with a family. In most cases a single goal is established for a family; 
in some instances there may be more than one goal to reflect the plan for a spe-
cific child/ren in the family. The goal establishes permanency for the child/ren by 
ensuring that the child/ren has a caring, stable, life-long family, and that safety 
and well-being remain the paramount focus throughout the life of the case.  

• Permanency through Stabilization of Family: The purpose of 
services is to strengthen, support and maintain a family’s ability 
to provide a safe and nurturing environment for the child/ren and 
to prevent out-of-home placement of the child/ren. Services 
should support the child’s safety, permanency and well-being, 
while focusing on the family’s strengths in meeting those needs. 
Families who have this goal identified may include those situa-
tions in which a child or adolescent needs placement services of a 
non-protective nature. 

• Permanency though Family Reunification: The purpose of ser-
vices is to reunite child/ren in out-of-home placement with a par-
ent(s)/guardian(s). Services should support the child’s need for 
safety, permanency and well-being as well as support the ability 
of the parents to meet those needs. When reunification is estab-
lished as the goal, parents are expected to maintain regular and 
frequent contact with their child and to maintain involvement in 
her/his educational, physical/mental health and social activities.  

Establishing an Alternative Permanent Plan: The following goals are used 
when the intent of services is to provide the child/ren with a safe, nurturing, 
permanent living arrangement other than with their parent(s)/guardian(s). An 
alternative permanent plan is identified at a Permanency Planning Conference 
(See Interim Policy and Procedures for Permanency Planning, March 1, 1993) 
when, despite efforts to achieve the expected goal of stabilizing a family or fam-
ily reunification, the issues detailed in the family assessment and/or Foster Care 
Review(s) have not been alleviated and have resulted in continued/increased risk 
of abuse and/or neglect to the child/ren in the family. The purpose of these goals 
is to provide a child/ren with the safest, most nurturing long term/permanent 
living arrangement possible.  

• Permanency through Adoption: The purpose of this goal is to 
prepare a child/ren to become a permanent member of a life-long 
family other than their birth family. Adoption is a process by 
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which a court establishes a legal relationship of parent and child 
between persons who are not so related by birth, with the same 
mutual rights and obligations that exist between children and their 
birth parents. Services support the child’s need for safety, perma-
nency and well-being. The goal of adoption does not preclude 
maintaining valued, life-long connections to birth parents/
siblings/kin. 

• Permanency through Guardianship: The purpose of this goal is 
to obtain the highest level of permanency possible for a child 
when reunification or adoption is not possible. The Department 
sponsors an individual to receive custody of a child pursuant to 
M.G.L.C. 201 and assumes authority and responsibility for the 
care of that child. When guardianship is identified as the goal the 
best interest of the child/ren has been considered and this is the 
highest level of permanency appropriate for the child/ren. Ser-
vices prior to the legalization of the guardianship should assess 
the child’s need for safety, permanency and well-being within the 
identified family. The goal of guardianship does not preclude 
maintaining valued, life-long connections to birth parents/
siblings/kin. 

• Permanency through Permanent Care with Kin: The purpose 
of this goal is to provide children with committed, nurturing and 
lifelong relationship in a licensed kinship family setting. The De-
partment defines kin as those persons related by either blood, mar-
riage or adoption (i.e., adult sibling, grandparent, aunt, uncle, first 
cousin) or significant other adult to whom the child and/or par-
ent(s) ascribe the role of family based on cultural and affectional 
ties. The kinship family reinforces the child’s racial, ethnic, lin-
guistic, cultural and religious heritage and strengthens and pro-
motes continuity of familial relationships and will establish per-
manency for the child/ren. The Department will continue to provide 
services to support the child’s safety, permanency and well-being, 

Permanency through Alternative Planned Permanent Living Arrangement: 
The purpose of this goal is to establish with youth 16 years or older a lifelong 
permanent connection, as well as life skills training and a stable living environ-
ment that will support youth development into and through adulthood. This goal 
is for youth whose best interests would not be served through reunification, 
adoption, guardianship, or permanent care with kin. Through this goal the youth 
will continue to achieve the highest possible level of family connection includ-
ing physical, emotional, and legal permanence. The Department will continue to 
provide services and support the child’s safety, permanency and well-being. 
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EXHIBIT 20G—DCF Outline Permanency Hearing 
Report 

[Put on Letterhead] 

[Date Report Written] 

The Honorable Justice [of] / [Name if known] 
[District Court] / [Juvenile Court] / [Probate and Family Court] 
[Street Address] 
[City/Town, State Zip Code] 

Re: Permanency Hearing for [Case Name] 
 [Child’s D.O.B.] 
 [Docket Number] 
 [Court Date] 

The Department submits this report in accordance with the provisions of Massa-
chusetts General Laws c. 119, § 29B. Pursuant to Rule 2 of the Uniform Rules 
for Substitute Care Review Hearings, the name and address of the foster parent 
has been omitted. 

LEGAL HISTORY: 

• Document the Filing Date, Court Ordered Custody Date and Sub-
sequent Court Hearings and Outcomes. 

REASON FOR PLACEMENT: 

• Summarize the protective concerns which prompted the original 
Care and Protection petition/other court action (e.g., due to 
chronic substance abuse). 

DCF PLACEMENT HISTORY: 

• Give a history of prior placements 

CURRENT PLACEMENT: 

The Department placed [Child’s Name] in [Type of Placement] on [Date of 
Placement]. 
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• Indicate the type of placement (e.g., DCF foster home, residential 
program, independent living program). You do not need to include 
the name and address of the foster parents 

• If the placement is out of state, specify whether the placement 
continues to be appropriate and in the best interest of the child.  

• Specify any problems with the placement that need to be resolved 
to achieve the permanent goal. 

• If the child is a medically needy child, a description of the indi-
vidualized health care plan for the child. 

PERMANENT PLAN GOAL: 

The Department’s goal for [Child’s Name] is [Goal], set on [Date Goal was Set]. 

• Be specific about the plan (e.g., Permanency through: stabiliza-
tion of family, reunification, adoption, guardianship, permanent 
care with kin, alternative planned permanent living arrangement). 

• Indicate to the best of your ability the expected date that the per-
manent goal should be accomplished (e.g., guardianship should 
be completed on June 21, 1990). 

• Specify the steps the Department will take to achieve that goal.  

– If the goal is adoption or guardianship and a TPR petition or 
guardianship has not been filed, specify the date by which it 
will be filed. 

SERVICES PROVIDED IN THE PAST OR ON A CONTINUING BASIS: 

• Summarize all services provided to the family and specific details 
regarding attempts made to secure services for the family.  

NEW SERVICES TO BE PROVIDED: 

• Summarize all services to be provided to the family during the 
next review period. (You can attach a copy of the current service 
plan and reference that document). 

PROGRESS TOWARD ADULT SELF-SUFFICIENCY: 

[Child’s Name] turned 16 on [Date child turned 16]. Since the last perma-
nency review, the following planning has occurred and services have been put in 
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place so that this child can more successfully achieve adult self-sufficiency. For 
any child who has attained the age of 16, regardless of the child’s goal, the De-
partment should specify the services designed to help the child develop compe-
tencies and connect him/her to services in the following areas. Please be as spe-
cific as possible. If no planning has been completed please indicate that fact. 
Please also note, where appropriate, outcome of child’s meeting with Area Di-
rector three months prior to reaching age 18, to discuss the opportunity of re-
maining in care voluntarily and the services available to them: 

1. Biological/Sibling Family Contact Plan: (Given that many adolescents 
who have not been adopted have contact or rekindle contact with fam-
ily members, this may include restarting family contact with DCF sup-
port and/or safety planning) 

2. Relationships with other Caring Adults: (Identification of other signifi-
cant adults whom child trusts and can rely on, and who could commit 
to a lifelong connection that might include adoption, guardianship or 
permanent resource, e.g. family member, current or past, foster parent, 
teacher, mentor, coach, etc. even if previously not approved by DCF) 

3. Identification and Encouragement of Child’s Strengths and Interests: 
(This includes assessments of child’s strengths and consideration of in-
terest in sports, arts, languages, camps, community service, areas of ed-
ucational strength and interest, etc.) 

4. Education Planning: (This focuses on improving educational outcomes 
for youth, including identification of post-secondary goals, maintaining 
good attendance and grades, credits toward graduation, courses of study 
geared toward goals and interests, extra curricula activities, MCAS per-
formance/prep, counseling, special needs, academic support- including 
assistance with college applications and financial assistance) 

5. Vocational/Employment and Career Counseling and Placement: (Focus 
on ensuring the child has economic support after foster care, including 
job applications and placement, identification of vocational interests, 
identification of children who are not US citizens to ensure that they 
have the proper identification and status to remain in the US upon 
turning 18) 

6. Housing: (Include where the child is living, whether this can be main-
tained upon the age of 18, and planning efforts if child needs new housing) 
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7. Expertise in Daily Living Skills: (including budgeting and home man-
agement, communication and self-advocacy skills, problem solving and 
planning for the future) 

8. Physical and Mental Health Care: (including health insurance, family 
planning, sexual health, substance abuse, mental health counseling, etc.) 

9. Information and Training about how to access Community Resources 
and Public Benefits/Services: (include efforts to educate youth and to 
provide youth with key contacts, such as doctors, therapists, day care, 
social service, financial, for ongoing support and in case of emergency) 

10. Identification and Completion of Referrals to Other State Agencies: 
(DMH, DMR, Mass Rehab, Educational System-688, DTA, SSI, Mass 
Health) 

DEGREE OF ALL PARTIES’ COMPLIANCE WITH SERVICE PLAN TASKS 
AND COURT ORDERS: 

• Describe parent(s), child(ren)’s and DCF staff’s compliance with 
Service Plan tasks and court orders, with special attention to any 
barriers to the provision of services the Department’s efforts to 
overcome those barriers. 

VISITATION PLAN: 

• Describe the visitation plan and parent(s) and child(ren)’s com-
pliance with the visitation plan. 

DEPARTMENT EFFORTS TO ACHIEVE THE CURRENT PLAN FOR THE 
CHILDREN: 

• Describe the Department’s efforts to achieve the current plan for 
the children. If this is reunification you can refer to the sections 
above on visitation, services and compliance. You can also refer-
ence court reports that have previously been filed with the court. 
For plans other than reunification the Department must specify 
specific steps taken to achieve that goal. Be specific about as-
sessments conducted, dates of approving the pre-adoptive home, 
specifics steps to recruit an adoptive family or find another per-
manent living arrangement for the children, including state, re-
gional and national efforts.  
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RESULTS OF ANY INTERNAL REVIEWS BY THE SUBSTITUTE CARE 
REVIEW UNIT: 

• Summarize the outcome of the last Foster Care Review (e.g., Foster 
Care Review held on June 21, 1990 supported the goal of Guardi-
anship). [You can attach a copy of the last Foster Care Review] 
Specify if there has been a permanency planning conference at which 
the Department has determined that there is a compelling reasons 
not to file for termination of parental rights on any child that has 
been in out of home placement for 15 of the last 22 months, and 
specify the compelling reason for not filing, if applicable. 

Based on the foregoing, the Department has made reasonable efforts to make it 
possible for [Child’s Name] to return home and/or  

the Department has made reasonable efforts to implement in a timely manner the 
permanency plan for the child, that was approved by this court on [date court 
approved alternative plan at 29B review]. 

Wherefore, the Department of Children and Families hereby requests that the 
goal of [Permanent Plan Goal] be/continue to be approved for [Child’s Name]. 

Respectfully Submitted, 

________________________ 
Social Worker 

________________________ 
Supervisor 

________________________ 
Area Program Manager 
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EXHIBIT 20H—Education and Support Services 
Eligibility Chart 
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EXHIBIT 20I—Sample Objection to DSS’s Proposed 
Permanency Plan 

COUNTY, ss JUVENILE COURT DEPARTMENT 
 X DIVISION 
 DOCKET NO. CPXXXXXX 

   
 )  
IN RE: Care and Protection ) Father’s Objections To The 
 of Child 1 and Child 2 ) Department’s Permanency Plan 
 ) For Child 1 and Child 2 
 )  

NOW COMES Father, father of Child 1 and Child 2, and respectfully 
objects to the Department of Social Services’ (hereinafter “the Department”) 
Permanency Plan for the two children. More specifically, father objects to the 
Department’s Permanency Plan because (1) it fails to satisfy Rule 2(H)(5), Rule 
2(H)(7), and Rule 2(H)(8) and (2) its stated goal of adoption is not in the best 
interest of Child 1 and Child 2. As a remedy, father requests that this honorable 
Court disapprove the Department’s plan of adoption for both Child 1 and Child 
2. 

I. Procedural History 

On X/X/XX, the Department petitioned for and received emergency 
temporary custody of Child 1 and Child 2. At a subsequent “72 hour” hearing, 
the Department received temporary custody of both children with the goal stated 
as reunification. On or about X/X/XX, the Department filed with the Court a 
“Substitute Care Review” for both Child 1 and Child 2. The Substitute Care Re-
view states that the Department has changed the goal to adoption for both chil-
dren. The matter is scheduled for a hearing on the Department’s Permanency 
Plan on X/X/XX. 

II. Burden of Proof 

The burden of proof in this proceeding is on the Department, as the moving 
party. The Department must prove that its proposed goal of adoption is appropri-
ate; unless the Department is able to do so, this Court cannot approve of adop-
tion as the goal. Should this Court determine that the proposed goal of adoption 
is inappropriate, this Court then has the authority to choose an appropriate goal. 
As stated in G.L. c. 119, § 29B, the Court shall “…conduct a permanency hear-
ing…to determine and periodically review thereafter the permanency plan for 
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the child…Upon making its determination, the court may make any appropriate 
order as may be in the child’s best interests...” (emphasis added). Father, the 
father, respectfully requests that this Court, pursuant to its authority under G.L. 
c. 119, § 29B, order that the permanent plan goal be reunification with Father.  

III. Discussion 

Father objects to the Department’s Permanency Plan because: (1) it 
fails to satisfy Rule 2(H)(5), Rule 2(H)(7), and Rule 2(H)(8); and (2) its stated 
goal of adoption is not in the best interest of either Child 1 or Child 2. As a rem-
edy, Father requests that this honorable Court (1) order DSS to comply with 
Rule 2(H)(5), Rule 2(H)(7); and (2) disapprove DSS’ plan of adoption for his 
two children. 

A. The Department’s Permanency Plan Fails to Satisfy Rule 2(H)(5), 
and Rule 2(H)(7). 

1. Rule 2(H)(5) 

 Rule 2 (H)(5) of the Uniform Rules For Permanency Hearings, requires 
the Department (hereinafter “DSS”) to detail the “degree of all parties compli-
ance with service plan tasks…” The “Substitute Care Review” report that the 
Department submitted details mother’s attempts at compliance and DSS’ com-
pliance, but states that “father has only recently begun contact with DSS, and 
has not provided documentation of any services in which he may be involved.” 
(see p. 2). Father has been in consistent contact with the Department since at 
least X/X/XX. He has regular contact with the Department in order to check on 
and set up visits with his children. In addition, the Department has been in-
formed where Father is engaged in services and has failed to make efforts to 
contact that agency. Father requests that this honorable Court order the Depart-
ment to comply with Rule 2 (H)(5) and include his compliance in their report. 

2. Rule 2(H)(7) 

Rule 2 (H)(7) of the Uniform Rules For Permanency Hearings, requires 
the Department (hereinafter “DSS”) to detail the “visitation plan, including but 
not limited to visitation among siblings…” On page three of the Department’s 
“Substitute Care Review,” it states “Father did not request visitation with his 
children until” X/X/XX. The report fails to state that Father made consistent and 
ongoing efforts to visit his children and erroneously states that he “has not seen 
his children since they came into care.” Father has in fact had visitation with his 
both of his children at the X Department office, has had a number of visits can-
celled by the Department, and has made ongoing and consistent efforts to re-
schedule those visits.  
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The Department also inserts the irrelevant and prejudicial fact that “Fa-
ther was arrested on 3 separate occasions this month due to violating a restrain-
ing order.” The Department places this irrelevant fact in the “Visitation Plan” 
section of its report. Father’s arrests did not interfere with or have any impact on 
or relevance to his visitation with his children. His children were in no way in-
volved with and his visits should not be affected by his arrests. The fact that the 
Department inserts this fact in the Visitation Section shows the Department’s 
ongoing prejudice against Father and against providing him consistent visits 
with his children. The Department also failed both to detail the visitation plan 
between the children and Father and to describe the visitation that has occurred 
so far. Therefore, Father requests that this Honorable Court order the Depart-
ment to comply with Rule 2 (H)(7) and include the visitation plan for Father and 
Child 1 and Child 2. 

B. DSS’ Current Goal of Adoption for Child 1 and Child 2 is not in the 
childrens’ Best Interest 

Finally, Father objects to the Department’s goal of adoption. Father be-
lieves that this goal is not in his childrens’ best interest. Instead, Father believes 
that a more appropriate goal is reunification. Therefore, Father respectfully asks 
this Court to disapprove the Department’s goal of adoption for Child 1 and Child 
2. 

Clearly defined in both G.L. c. 119, § 1 and the Department regulations, 
110 CMR 1.01, is the requirement that both the Juvenile Court and the Depart-
ment work first to strengthen and encourage family life. Both Child 1, age 6, and 
Child 2, age 5, love their father and want him to “come home.” Father loves his 
children, has cared for them in the past, and wishes to care for them again. Par-
ticularly since X/X/XX, approximately 5 -6 months ago, Father has been consis-
tently attempting to visit his children and to cooperate with the Department in 
order to achieve his goal of reunifying with his children. Father wishes to be 
given the opportunity to provide his children with the permanency, love, and 
support that he has in the past. 

Father strenuously asserts that adoption would not be in the best inter-
est of either of his children.  

 WHEREFORE, Father, father of Child 1 and Child 2, respectfully 
objects to the Department’s Permanency Plan for both children. More specifi-
cally, Father objects to the Department’s Permanency Plan because (1) it fails to 
satisfy Rule 2(H)(5), Rule 2(H)(7), and Rule 2(H)(8); and (2) its stated goal of 
adoption is not in the best interest of Child 1 and Child 2. As a remedy, Father is 
requesting that this honorable Court (1) order DSS to comply with Rule 2(H)(5) 
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and Rule 2(H)(7); and (2) disapprove the Department’s plan of adoption for 
Child 1 and Child 2. 

Dated:  

 Respectfully submitted, 
 FATHER, 
 By his attorney, 

  
 Attorney, BBO#  
 Address 
 Telephone Number 

 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record by handing the same to them. 
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EXHIBIT 20J—Memorandum on Right to Present 
Evidence at Permanency Hearing 

COUNTY, ss JUVENILE COURT DEPARTMENT 
 X DIVISION 
 DOCKET NO. CPXXXXXX 

 ) 
In Re Care and  ) 
Protection of Child ) 
 ) 

MEMORANDUM IN SUPPORT OF MOTION TO PRESENT WITNESSES 
AT THE PERMANENCY HEARING 

I. Background 

 The Statutes of 1999 c. 3 and c. 6 (hereinafter the Act) made changes to 
G.L. c. 119 and c. 210 which were required to bring state law into compliance 
with the federal Adoption and Safe Families Act of 1997 (hereinafter ASFA)1 
The central goal of ASFA is to move children more quickly into permanent 
homes, either by placing them with a relative, with a legal guardian, or in an 
adoptive home. The amendments contained in those sections of the Act which 
were required by ASFA became effective on March 31, 1999. St. 1999 c. 3 § 26; 
St. 1999 c. 6 § 5. 

 Permanency plan hearings are governed by G.L. c.119, § 29B. The 
amendments made to G.L. c. 119, § 29B by the Act require permanency deci-
sions to be made earlier in the proceedings than under the prior law. These 
amendments became effective on March 31, 1999. 

 Prior to passage of ASFA, the federal law required that a dispositional 
review be conducted eighteen months after a child entered foster care, and at 
least every twelve months thereafter. This requirement was codified in G.L. c. 
119, § 29B; the section governing substitute care reviews. The Act amended that 
statute by eliminating substitute care reviews and requiring the court to hold a 
permanency hearing twelve months after placement. See generally. St. 1999, c. 3 
§ 12; St. 1999, c. 6 § 2, amending G.L. c. 119, § 29B. At the permanency hear-
ing, the court is required to determine a permanent plan for the child within spe-
cific, prioritized options. Unlike the prior substitute care reviews, which simply 
examined the child’s future status, the new permanency hearings determine the 
permanent plan for the child. P.L. 105—89 § 302; 42 U.S.C. § 675(5) (C); G.L. 
c. 119, § 29B. 
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 The priorities contemplated by ASFA are, in this order, safe return 
home, adoption, permanent guardianship, another legally permanent placement 
with a relative, or, upon a showing of a compelling reason that the first four op-
tions are not in the best interests of the child, another permanent living arrange-
ment. “Permanency for Children: Guidelines for State Legislation” (hereinafter 
the Guidelines), U.S. Dept. of Justice and U.S. Children’s Bureau, Adoption 
2002: The President’s Initiative on Adoption and Foster Care (Final Draft 1999), 
IV-35. There is a clear distinction between permanency hearings and review 
hearings. “While review hearings should reevaluate the current plan for the 
child, permanency hearings should make permanent decisions. At a permanency 
hearing, it should not be sufficient for the court to set a permanency goal for the 
child. Rather the court should either order an appropriate permanent arrange-
ment (as in the case of return home) or order the initiation of proceedings to 
bring about the arrangement (as in termination of parental rights or legal guardi-
anship.)” Id. IV-35. If a low priority goal is selected, the court should make find-
ings which set forth compelling reasons why each higher priority permanency 
option for the child was not selected, including compelling reasons why higher 
priority options were not practical. Id. IV-37. The court is also to consider the 
best interests of the child, and make a finding whether reasonable efforts to re-
turn the child home are inconsistent with the permanency plan. G.L. c. 119, § 
29B. 

II. Failure to allow the parties to present evidence and call witness is a viola-
tion of their due process rights 

 The amended law has changed the role that the court plays in perma-
nency plan hearings in three critical ways. First, it has changed the court’s focus 
from that of impartial reviewer to that of active decision maker. Second, it has 
changed the nature of the proceeding from an informal review to a formal hear-
ing. Third, it grants the foster parent or preadoptive parent the right to be present 
and to be heard. G.L. c. 119, § 29D. 

 Blacks Law Dictionary defines “hearing” as: 

“A proceeding of relative formality (though generally 
less formal than a trial), generally public, with defi-
nite issues of fact or law to be tried, in which wit-
nesses are heard and evidence is taken to determine 
issues of fact and to render decisions on the basis of 
that evidence. People v. Ivenditti, 276 C.A.2d 178, 80 
Cal. Rptr. 761, 762. The parties proceeded against or 
otherwise involved have the right to be heard, in 
much the same manner as a trial and such proceed-
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ings may terminate in a final order. See. 5 U.S.C.A. § 
556... 

 The Supreme Judicial Court (hereinafter SJC) has held that whenever a 
child’s legal custodian is to be changed, the parties, including the child, have a 
right to be heard and to have the judge consider the child’s nominations of pos-
sible legal custodians for the child. In Care and Protection of Manuel, 428 Mass. 
527 (1998), the court stated: 

“It would be a hollow gesture, indeed, for the court to 
afford notice to the parents of the section 24 hearing, 
as was done, but then deny them and Manuel the op-
portunity to be heard at that hearing. We have held 
that protection of the parties’ due process rights is of 
great importance at a seventy—two hour hearing. See 
Care and Protection of Robert, supra. It is axiomatic 
that notice and the opportunity to be heard are the 
most basic requirements of due process. See Gold-
berg v. Kelly, 397 U.S. 254, 267 (1970), and cases 
cited. See also Daniels v. Board of Registration in 
Med., 417 Mass. 92, 101 (1994) (the hallmarks of 
due process are notice and an opportunity to be heard 
at a meaningful time and in a meaningful manner) 

 (428 Mass. at 535) 

 The court may make any appropriate orders as may be in the child’s 
best interest including, but not limited to, orders with respect to the child’s care 
or custody. At the same time the court shall consider the provisions of 29C, and 
shall make written certification and determination required by said section 29C. 
G.L. c. 119, § 29B ¶3. The parties have the right to be represented by counsel [at 
the hearing]. G.L. c. 119, § 29B and Trial Court Rule VI, §4. The Supreme Judi-
cial Court has determined that the right of a defendant to be heard includes his 
right to testify and to present evidence. C.O. v. M.M, 442 Mass. 648, 657 (2004) 
(The court held that denying the defendant the right to present evidence at a 
209A hearing as was a denial of his constitutional right to due process.) The fact 
that counsel was permitted to argue on behalf of his client does not substitute for 
the opportunity to present evidence through the testimony of witnesses, to cross 
examine adverse witnesses, and to have the judge take testimony and cross-
examination into account in making his findings. id at 658 

 The failure to allow the [child or parent to be heard or to present wit-
nesses] would be a clear violation of the right to due process. 
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 In federal regulations promulgated pursuant to ASFA, permanency 
hearings are defined.2 These regulations were published on January 25, 2000, 
and went into effect March 27, 2000. The definitions section of the regulations 
states that “tipilaper reviews, ex parte hearings, agreed orders, or other actions 
or hearings which are not open to the participation of the parents of the child, the 
child (if of appropriate age), and foster parents or preadoptive parent (if any) are 
not permanency hearings.” 65 Fed. Req. 4076 (2000). In the commentary sec-
tion supporting the regulations it is noted that the States are required: 

“...to ensure . . .procedural safeguards shall also be 
applied with respect to parental rights pertaining to 
the removal of the child from the home of his parents, 
to a change in the child’s placement, and to any de-
termination affecting visitation privileges of parents. 
... In our view, paper reviews, ex parte hearings, and 
agreed orders fail to provide these important proce-
dural safeguards.” 

 (65 Fed. Reg. 4036 (2000) 

 There is a paucity of case law on the subject of permanency plan hear-
ings. A case which can provide some guidance, however, comes from the Sec-
ond District of the Appellate Court of Illinois. In re: E.I., A.I., R.I., 309 Ill. App. 
3d 392; 722 N.E.2d 779 (1999). In that case, the trial judge had limited the tes-
timony at a permanency hearing to one hour. That court held that “fairness re-
quires the parties have the opportunity to introduce all relevant evidence at a 
permanency hearing, regardless of the resulting length of the proceeding.” Id. 
Cf. Interests of D.S., C.S., L.S., and L.S. 563 N.W. 2d. 12 (Iowa App. 1997) 
(testimony taken from grandmother at contested permanency hearing). 

 Under the current statute, the judge is required to allow the parties to 
call witnesses and present evidence through testimony.3 That right to be heard 
extends to the child. The judge’s failure to afford the parties that right is an 
abuse of discretion. 

 Trial Court Rule VI, Uniform Rules for Permanency Hearings, govern 
these hearings. It is clear from the language of the Rules that a hearing is con-
templated. In addition to the required hearing the rules provide that the court 
may in its discretion, schedule a pre-hearing conference, the purpose of which 
will be to frame the issues for the hearing. Rule 5. If the sole purpose of the 
hearing was for the department to present testimony through a social worker 
there would be no need for a pre-conference hearing to frame the issues. The 
rules also provide that the permanency hearing may be held simultaneously with 
a trial, review and redetermination, other hearing or other proceeding in this 
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matter. Rule 6B. Another superfluous provision if the presentation of witnesses 
was not contemplated.  

 The parent or child, through counsel requests to be present and present 
evidence at the hearing. S/he is entitled to be present at the hearing to assist her 
counsel in presenting her case, assessing the credibility of witnesses, assessing 
and rebutting statements made at the hearing and presenting evidence. 

III. IT IS AN ERROR TO LIMIT TESTIMONY TO ONE PARTY, THEREBY 
ASSURING THE SUCCESS OF ONE LITIGANT’S POSITION. 

 Article 29 of the Massachusetts Declaration of Rights provides in part, 
“it is the right of every citizen to be tried by judges as free, impartial and inde-
pendent as the lot of humanity will admit.” Massachusetts Declaration of Rights, 
Art. 29. The provisions of Article 29 are “at least as rigorous in exacting high 
standards of judicial propriety as are those of the Fourteenth Amendment to the 
Constitution of the United States.” King v. Grace, 293 Mass. 244, 247 (1936). 
The SJC has stated that, 

“‘[a] fair trial in a fair tribunal is a basic requirement 
of due process. Fairness of course requires an ab-
sence of actual bias in the trial of cases. But our sys-
tem of law has always endeavored to prevent even 
the probability of unfairness.’ In re Murchison, 349 
U.S. 133, 136 (1955)” 

(Commonwealth v. Howard, 367 Mass. 569, 572 (1975). 

 The role of the trial judge is that of impartial arbiter and not that of 
prosecutor. Commonwealth v. Sneed, 376 Mass. 867, 870 (1978) The Trial 
Court rules do not limit testimony at the hearing to the author of the permanency 
plan. The rules set an absolute minimum standard which must be met. There 
must be a plan, and the author of the plan must be available for cross examina-
tion. Rule VI-6(F).  

 By restricting the testimony to just one witness, and that witness sup-
porting the claim of the proponent of the plan, the judge eliminated any possibil-
ity of competing claims. The failure to allow the presentation of competing 
claims, and make a determination concerning which of the competing claims 
was in the child’s best interest was an abuse of discretion. 

 A proceeding which fails to afford the appearance of justice is incom-
patible with the dignity of the court. United States v. Leavitt, 478 F.2d. 1101, 
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1104 (1st Cir., 1973) . “‘ [J]ustice must satisfy the appearance of justice.’ Offutt 
v. United States, 348 U.S. 11, 14 (1954)” 

Dated:  Respectfully submitted 

 
1. Public Law 105-89, Nov. 19, 1997, 111 STAT. 2115. 

2. Federal Register, Jan. 25, 2000, Vol. 65, No. 16 15. 

3. Interestingly, the judge’s decision creates a situation where a foster parent, 
who is not a party, has greater rights than the child, who is a party, because the 
amended statute gives the foster parent a right to be heard. 
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EXHIBIT 20K—Notice of Appeal of Permanency 
Decision 

COMMONWEALTH OF MASSACHUSETTS 

____________, ss ______ _______ COURT 
 DOCKET NO. _________ 

IN RE: ) 
  ) 
  ) 
  ) 

NOTICE OF APPEAL 

_____ (“Appellant”) files the instant Notice of Appeal of the Court’s 
Permanency Order, entered on the docket on _____. 

This Notice of Appeal is signed by Appellant pursuant to Rule 3(c) of 
the Massachusetts Rules of Appellate Procedure, and has been timely filed with-
in thirty (30) days of entry of the Order appealed from pursuant to G.L. c. 119, § 
29C. 

Please also order all appropriate cassettes/recordings of the trial in this 
matter. 

Dated: _____, 2005 

 __________,  
 Appellant 

 __________ 
 [signature of Appellant] 
 and by his/her attorney, 
 Attorney’s name (BBO # _________) 
  Attorney’s address 
  Attorney’s phone number 
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EXHIBIT 20L—Child’s Objection to Permanency 
Plan 

COUNTY, ss JUVENILE COURT DEPARTMENT 
 X DIVISION 
 DOCKET NO. CPXXXXXX 

 )  
IN RE: Care and Protection ) Child’s Objections To The 
of Child ) Department’s Permanency Plan 
 )  

 NOW COMES Child, Child in the above-referenced matter, and re-
spectfully objects to the Department of Children and Families’ (hereinafter “the 
Department”) Permanency Plan (“the Plan”) for Child. More specifically, Child 
objects to the Department’s Permanency Plan because it (1) fails to set forth a 
plan for Child to visit with his brother who is also in the custody of the Depart-
ment and (2) fails to identify a lifelong permanent adult connection for Child. As 
a remedy, Child requests that this honorable Court disapprove the Department’s 
plan for Child. Child further requests that the Court order (1) that sibling visits 
occur forthwith and that the Department set forth a plan for regular and ongoing 
sibling visitation, (2) that the Department set forth with specificity a plan to 
identify a lifelong permanent adult connection for Child.  

I. Procedural History 

 On X/X/XX, the Department petitioned for and received emergency 
temporary custody of Child and his younger brother, Brother. At a subsequent 
“72 hour’ hearing, the Department received temporary custody of Child and 
Brother. On or about X/X/XX, the Department filed with the Court a “Substitute 
Care Review” for Child stating that the Department had changed the goal to 
adoption for Child and Brother.  

 On or about X/X/XX, subsequent to trial, the Court issued findings of 
fact and rulings of law that terminated the parental rights of Child and Brother’s 
parents. Child has remained in the custody of the Department, has been placed 
in X foster homes, and no adoptive resource has been identified for Child. 
Brother has also remained in the custody of the Department, and has been placed 
in either a specialized foster home or residential treatment center, both separate 
from Child.  
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 On or about X/X/XX the Department submitted to the Court a Perma-
nency Plan for Child that stated that it changed Child’s goal to “Independent 
Living.”  

 The matter is scheduled for a Permanency Planning hearing on 
X/X/XX.  

II. Discussion 

 Child objects to the Department’s Permanency Plan because it fails to 
address sibling visitation as required by Rule 2(H)(7) of the Uniform Rules for 
Permanency Hearings and Child has a right to sibling visits pursuant to M.G.L. 
c. 119, § 26B(b). The child also objects because the proposed plan fails to spec-
ify steps to identify a lifelong family connection for Child. The goal of “inde-
pendent living” without an identified permanent adult resource does not qualify 
as “another planned permanent living arrangement” under G.L. c. 119, § 29B 
and Rule 2(H)(3)(d). Further, the Department’s own model Permanency Hearing 
Report for teens requires that it specify steps to identify a permanent resource. 
As a remedy, Child requests that this Honorable Court (1) disapprove the De-
partment’s plan; (2) order that sibling visits occur forthwith and that the De-
partment develop and set forth a plan for visitation between Child and his sib-
ling, Brother; and (3) order that the Department develop and set forth a plan to 
identify a lifelong permanent adult connection for child. 

III. The Department’s Permanency Plan Violates Rule 2(H)(7) of the Uni-
form Rules for Permanency Hearings. 

 A. Rule 2(H)(7) 

 Rule 2(H)(7) of the Uniform Rules for Permanency Hearings, requires 
the Department to detail the “visitation plan, including but not limited to visita-
tion among siblings...” Nowhere in the Plan for Child does the Department ad-
dress visitation for Child and Brother. The Department does not set forth a plan 
for visitation between the two siblings. Child has consistently expressed to the 
Department that he would like to visit with Brother. See attached Affidavit of 
Child. Visits did occur regularly between Child and Brother until approximately 
X/X/XX when Brother was placed in a residential treatment center. On or about 
X/X/XX, the Department moved Brother from the treatment program to a spe-
cialized foster home. See attached Court Report dated X/X/XX. However, the 
Department has not developed, implemented or set forth a plan for Child to visit 
with Brother.  
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 Therefore, Child objects to the Plan and requests that this Honorable 
Court order the Department to comply with Rule 2(H)(7) and set forth a visita-
tion plan for Child and Brother.  

 B. Child Has a Right to Sibling Visits Under State and Federal Law 

 The Juvenile Court is mandated by statute to order that siblings sepa-
rated by foster care or adoption have visitation if such visitation is in their best 
interests and is “reasonable and practical.” See Adoption of Galvin, 55 Mass. 
App. Ct. 912, 913-14 (2002); Section M.G.L. c. 119 26B(b). Where those condi-
tions are met, orders protecting sibling visitation rights are mandatory; Section 
26B(b) provides that the court “shall” make appropriate orders for sibling con-
tact. Federal law also requires that the Department provide visitation among 
siblings separated in foster care. 42 U.S.C. § 671(a)(31)(b). 

 Sibling visitation is in the best interests of Child and Brother. The re-
cord reflects that Child and Brother enjoy visits together, and voiced their desire 
to continue to see each other. See Court Investigator’s Report dated X/X/XX, pg. 
X. Visitation did occur when Brother was previously in foster care and only 
ceased when Brother was placed in a residential treatment program.  

 Child and Brother are each other’s only remaining family members and 
visits went well when they occurred regularly. Id. There is nothing in the record 
to show that visits between Child and Brother caused distress or harm to either 
sibling. Nor is there anything in the record to indicate that such visits caused any 
negative change in either’s behaviors, actions, or welfare. It is clear that visits 
are in each child’s best interest. 

 Visitation between Child and Brother is also “reasonable and practical.” 
Again, there is nothing in the record to indicate that it would be unreasonable, 
unpractical, or even particularly inconvenient for Child to have visits with 
Brother at this point. Visits have in the past taken place at the City Area Office 
of the Department and were supervised by the ongoing social worker. Id. Should 
the Department determine that it is not practical to have the children meet at that 
office, the Department could choose a meeting place that is convenient for them 
and the children. The Department could hold visits at another Area office, or a 
restaurant within an equal distance from each of the siblings. 

 Because visitation between Child and Brother is in their best interests 
and is reasonable and practical, Child has a right to visits with Brother pursuant 
to M.G.L. c. 119, § 26B(b). The statute also provides that “. . . such visitation 
rights be implemented through a schedule of visitations or supervised visita-
tions, to be arranged and monitored through the appropriate ‘public or private 
agency…” Id. 
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 Therefore, Child objects to the Plan and respectfully requests that this 
Honorable Court order the Department to provide sibling visits forthwith pursu-
ant to M.G.L. c. 119, § 26B(b). 

IV. The Department’s Permanency Plan Fails to Satisfy G.L. c. 119, § 29B 
and Rule 2(H)(3)(d) of the Uniform Rules of Permanency Hearings.  

 G.L. c. 119, § 29B and Rule 2(H)(3)(d) require that the Department 
submit a written plan to court that identifies the permanent goal for the child. 
The only permissible goals are reunification, adoption, guardianship, permanent 
care with a relative or “another planned permanent living arrangement,” some-
times referred to as “APPLA.” APPLA may only be chosen if the Department 
documents in the Plan a compelling reason for determining that it would not be 
in the best interests of the child to select any of the other options. Rule 
2(H)(3)(d); see also 42 U.S.C. § 675(5)(C). Child’s parents’ parental rights have 
been terminated, they have not had any contact with either Child or the Depart-
ment in X years and their whereabouts are unknown. (See Court Report Dated 
X/X/XX). There is no suitable or available relative or friend who could adopt or 
be a legal guardian for Child. (Id.) Child has expressed that he is extremely am-
bivalent about being adopted. (Id.) While these facts may be compelling reasons 
for the Department to seek an APPLA for Child, the Department has failed to set 
forth a key aspect of the APPLA for Child, in that it has failed to identify or set 
forth a plan to try to identify a lifelong permanent adult connection for Child. 

 APPLA is intended to be both planned and permanent. “Planned means 
the arrangement is intended, designed, considered, premeditated, or deliberate. 
Permanent means enduring, lasting, or stable. In other words, the agency must 
provide reasons why the living arrangement is expected to endure.” 21 ABA 
Child Law Practice No. 3 at 37 (2002). The APPLA should involve “either a 
permanent adult caregiver of the child or at least adult parent figures playing 
permanent and important roles in the child’s life.” (emphasis supplied). Id. at 38. 
Permanency plans should focus on building relationships between the child and 
those adults who will be a network of support for the child. Id. The APPLA 
should include efforts to identify someone who would play a major and enduring 
role in the child’s life, a person whose relationship with the child will continue 
indefinitely, and who is committed to helping the child through adulthood. See 
C. Fiermonte, J. Renne Making it Permanent, Reasonable Effort to Finalize 
Permanency Plans for Foster Children, ABA’s Center on Children and Law’s 
publication, p. 84 (2002). Child’s permanency plan should thus include efforts to 
identify someone who would fulfill this role for Child.  

 Notably, the Department’s own model Permanency Hearing Report 
developed for teens recognizes the importance of making efforts to find an adult 
to fulfill the role of a permanent life connection and support for a teen. The 
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model Plan includes a requirement that the Department specify services de-
signed to help the child identify a lifelong permanent connection. The model 
Plan provides as follows:  

 PROGRESS TOWARD ADULT SELF-SUFFICIENCY:  

 For any child who has attained the age of 16, regardless of the child’s 
goal, the Department should specify the services designed to help the child de-
velop competencies and connect him/her to services in the following areas. 
Please be as specific as possible. If no planning has been completed please indi-
cate that fact. 

 2. Relationships with other Caring Adults: (Identification of other signifi-
cant adults whom child trusts and can rely on, and who could commit to a 
lifelong connection that might include adoption or guardianship, e.g. family 
member, current or past, foster parent, teacher mentor coach, etc. even pre-
viously not approved by DSS) 

See attached copy of Outline Permanency Hearing Report.  

 The Department’s Plan fails to set forth with specificity, or at all, steps 
that the Department will take to find Child a lifelong permanent adult connec-
tion. Such steps should be included in the APPLA for Child. In reviewing the 
Plan, the Court must ensure that there is, in fact, a plan to try to find a permanent 
resource for Child. Steps the Department could take include, but are not limited 
to, the following: (1) talking to Child and reviewing the DSS file to identify 
adults who in the past may have had a close relationship with Child and contact-
ing those persons: (2) referring Child to a mentor program, or the Big Brother 
program on Child’s behalf; (3) referring Child to the Massachusetts Family for 
Kids’ (MFFK) Lifelong Family Connections Program which involves youth and 
others in identifying permanent resources for youth. A resource may be someone 
with whom the child already has a relationship or someone identified through 
recruitment efforts; the Department could contact Child’s current and former 
teachers or foster parents to discuss being a resource for Child. There are nu-
merous avenues for the Department to explore to try to find Child a lifelong 
permanent adult connection. Nonetheless, the Department has set forth a Plan 
that fails to explore any avenues at all. In short, the Department has not made a 
deliberate, conscious plan to try to find a permanent resource for Child.  

 Therefore, Child objects to the Plan and respectfully requests that this 
Honorable Court order the Department to comply with G.L. c. 119, § 29(B) and 
Rule 2(H)(3)(d) and its own policy and set forth a deliberate, conscious, plan to 
find a lifelong permanent adult connection to act as a support for Child.  
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 WHEREFORE, Child respectfully objects to the Department’s Per-
manency Plan for him. As a remedy, Child requests that this honorable Court 
take the following action:  

 (1) disapprove the Department’s plan as set forth for Child;  

 (2) order that sibling visits occur forthwith and that the Department 
comply with the Uniform Rules of Permanency Hearings and M.G.L. c. 
119, § 26(5) by developing and setting forth a plan for visitation be-
tween Child and his sibling, Brother; and  

 (3) order that the Department comply with the Uniform Rules of Per-
manency Hearings and its own policy and develop and set forth a plan 
to identify a lifelong permanent adult connection for Child. 

 Respectfully submitted,  
 CHILD,  
 By his attorney, 

  
 Attorney, BBO#  
 Address  
 Telephone Number 

 

CERTIFICATE OF SERVICE 

 I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record by handing the same to them. 
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EXHIBIT 20M—Teen’s Objection to Permanency 
Plan and Proposed Order 

COMMONWEALTH OF MASSACHUSETTS 

Franklin, ss. Franklin Hampshire 
 Juvenile Court 
 Greenfield Division 

 Docket No. CP 

CARE AND PROTECTION 
OF TEENAGE CHILD 

CHILD AND MOTHER’S OBJECTION 
TO PERMANENCY PLAN 

Now comes the child, Teenage Child H., and the mother, Mother H. and hereby 
object to portions of the permanency plan proposed by the Department of Chil-
dren and Families and further request that this Court enter orders to implement 
the permanency plan in a timely manner pursuant to Rule 7 of the Uniform 
Rules on Permanency Hearings. In support of said Objection the child and the 
mother state: 

1. Teenage Child H. is seventeen years old. She will turn eighteen on Month 
date, 2009. 

2. Teenage Child would like to correct the most recent DCF permanency plan 
which states that she is a sophomore in High School. In fact, she is a junior. 

3. Teenage Child has not yet taken a drivers education course, has not yet 
learned to drive, and does not yet have her license. 

4. The permanency plan fails to identify Teenage Child’s lack of driving ex-
perience and her lack of a license as an issue to be addressed in working 
toward adult self sufficiency, or as a service to be provided. 

5. On information and belief, young adults in Western Massachusetts have 
significant difficulty obtaining and maintaining employment without their 
own transportation. This makes having a license and being able to drive a 
critical life skill. 

6. Teenage Child has demonstrated considerable difficulty with budgeting 
money. 
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7. The permanency plan fails to identify any plan to address this critical life 
skill. 

8. The permanency plan repeatedly refers to a referral for an adolescent out-
reach worker – who will work with Teenage Child on independent living 
skills (plan at p.3 New Services), vocational and career planning (Plan at p. 
5 Vocational/Employment), and accessing community resources, public 
benefits and services. (Plan at p. 5 Information and Training). 

9. The Department’s Permanency Plan dated May 8, 2008 also noted that a 
referral to an adolescent outreach worker had been made. On information 
and belief, Teenage Child remains on a waiting list for this service, which 
will provide critical services to assist her as she transitions to adulthood. 
The Department has provided no indication of when such service will be-
come available for Teenage Child.  

10. Teenage Child will turn eighteen and “age out” in six months. While she is 
open to signing into DCF voluntary custody, there is no guarantee she will 
accept such services. Thus, it is critical that services are provided now, 
without further delay. 

11. Rule 7 of the Uniform Rules for Permanency Hearings provides that this 
Court “…may also make orders it determines to be appropriate to imple-
ment the permanency plan in a timely manner.” 

12. Rule 6 of the Uniform Rules for Permanency Hearings provides that: “The 
purpose of the hearing shall be:  

1. to determine and periodically review the permanency plan for each 
child; 

2. to aid in the implementation of such plan in a timely manner.” 

13. Pursuant to the Uniform Rules for Permanency Hearings, the child and the 
mother request that this Court enter orders: 

a. requiring the Department to work with Teenage Child to develop a plan 
for completing a drivers education course and obtaining a license;  

b. requiring the Department to develop a plan for assisting Teenage Child 
in learning to budget her money  

c. requiring the Department to submit the above plans to the Court within 
thirty days of this hearing;  
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d. requiring DCF to assign an adolescent outreach worker by a date cer-
tain; 

e. scheduling this matter for further hearing in February of 2009, at which 
time the Court shall review the progress in implementing these plans 
and the Department’s permanency plan.  

 Respectfully Submitted, 

 TEENAGE CHILD H. 

  
 Attorney for the Child 

 MOTHER H. 

  
 Mother for the Child 
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COMMONWEALTH OF MASSACHUSETTS 

Franklin, ss. Franklin Hampshire 
 Juvenile Court 
 Greenfield Division 

 Docket No. CP 

CARE AND PROTECTION 
OF TEENAGE CHILD H. 

PROPOSED ORDER 

Upon hearing held on November 12, 2008 on the permanency plan for Teenage 
Child H. as proposed by the Department of Children and Families dated October 
3, 2008, this Court orders: 

1. The Department of Children and Families shall develop a plan with Teenage 
Child H. for completing a driver’s education course and obtaining her li-
cense. The plan shall be submitted to this Court and to the parties no later 
than December 12, 2008.  

2. The Department of Children and Families shall develop a plan to address 
Teenage Child H.’s difficulty with budgeting her money. The plan shall be 
submitted to this Court and to the parties no later than December 12, 2008. 

3. The Department of Children and Families shall assign an adolescent out-
reach worker for this child no later than . 

4. The Court shall review this matter and the implementation of the perma-
nency plan and the driving and budgeting plans on February , 2009, unless a 
party requests an earlier hearing. 

All until further order of the Court, 

  
 Judge 

 

20–118 2nd Supplement 2012 



PERMANENCY PLANNING  

EXHIBIT 20N—Interstate Compact Placement 
Request Form 
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EXHIBIT 20O—Motion Under the ICPC for Priority 
Placement Request and Sample Order 

COMMONWEALTH OF MASSACHUSETTS 

ESSEX, ss JUVENILE COURT DEPARTMENT 
 LYNN DIVISION 
 DOCKET NO.  

 )  
 ) MOTHER’S MOTION FOR PRIORITY 
IN RE: Care and Protection ) PLACEMENT PURSUANT TO THE 
 of BETTY FREIDAN ) INTERSTATE COMPACT ON THE 
 and GERMAINE GREER ) PLACEMENT OF CHILDREN 
 )  

NOW COMES Bella Abzug, the mother of the children in the above-
numbered matter, by and through her appointed attorney, and requests that this 
Court determine that a proposed priority placement of Germaine Greer from 
Massachusetts into New Hampshire is necessary pursuant to Regulation No. 7 of 
the Interstate Compact for the Placement of Children (the “ICPC”). The De-
partment of Social Services and the children, Germaine Greer and Betty Freidan, 
through their attorney, assent to this motion. The father has no objection. A pro-
posed “ORDER” is attached to this motion. 

As grounds for this Motion, Ms. Abzug states: 

1. Germaine Greer, age 4 weeks (d.o.b. 2/5/2003) was removed from her 
mother’s care on or about February 21, 2003, by the Department of Social Ser-
vices (“DSS”). 

2. On February 26, 2003, this Court awarded temporary custody of Ger-
maine to DSS. 

3. On or about February 25, 2003, Germaine’s paternal aunt, Gloria Stei-
nem, of Seabrook, New Hampshire, contacted the Department and expressed an 
interest in being considered as a placement resource for Germaine. 

4. The aunt has cooperated fully with DSS and a request for an Interstate 
Compact has been initiated. 
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5. The aunt is a relative belonging to the class of persons who, under Arti-
cle VIII(a) of the ICPC, could receive a child from a person belonging to such a 
class. See ICPC, Art. VIII(a). 

6. Germaine Greer is under the age of two (2) years old. 

7. The proposed placement is not for licensed or approved family care or 
adoption. 

8. Germaine is currently placed in Massachusetts. 

9. Pursuant to the ICPC, the Association of Administrators of the Inter-
state Compact has adopted a regulation providing for an expedited Interstate 
Compact home study in certain circumstances. See attached Regulation 7. In 
particular, a child may be entitled to a “priority placement” where, as in this 
case, the proposed caretaker is an adult aunt and the child “is under two (2) 
years of age.” See Regulation 7, § 6(a) and ICPC, Art. VIII(a). 

10. An expedited Interstate Compact home study of Germaine’s paternal 
aunt is in Germaine’s best interests as it will speed the process of placing her 
with loving relatives and permitting her to bond with family members at this 
early stage in her development. 

WHEREFORE, Bella Abzug, mother of Germaine Greer, requests that 
this Court find that a “priority placement” of Germaine from Massachusetts into 
New Hampshire is necessary in order to expedite the Interstate Compact home 
study of Germaine’s paternal aunt in New Hampshire. 

Dated: March __, 2003 Respectfully submitted, 

 BELLA ABZUG 

 By her attorney, 

  

ASSENTED TO: 

 BETTY FREIDAN 

 GERMAINE GREER, 

 By their attorney, 
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ASSENTED TO: 

 DEPARTMENT OF SOCIAL 
SERVICES, 

 By its attorney, 

  

WITHOUT OBJECTION: 

 RONALD ROE, 

 By his Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

ESSEX, ss JUVENILE COURT DEPARTMENT  
 LYNN DIVISION 
 DOCKET NO. 

  
 ) 
IN RE: Care and Protection ) 
 of BETTY FREIDAN ) 
 and GERMAINE GREER ) 
 ) 

ORDER 

 After a hearing on this matter on _____, the Court hereby makes the 
following findings and Order: 

1. Germaine Greer, is a subject child in the above-referenced matter, 
is 4 weeks old (d.o.b. X/X/XX), and currently resides in foster care 
in Massachusetts. 

2. Gloria Steinem, Germaine Greer’s paternal aunt who resides in 
New Hampshire, has contacted the Department of Social Services, 
and a request for an Interstate Compact has been initiated. 

3. The proposed placement recipient, Ms. Steinem, is an adult aunt, 
and belongs to the class of persons who, under Article VIII(a) of 
the ICPC, could receive a child from a person belonging to such a 
class. See ICPC, Art. VIII(a).  

4. Germaine Greet “is under two (2) years of age.” Therefore Ger-
maine Greer is entitled to a “priority placement.” See Regulation 7, 
§§5(a), 5(a)(2) of the Association of Administrators of the Inter-
state Compact and ICPC, Art. VIII(a).  

5. An expedited Interstate Compact home study of Ms. Steinem is in 
Germaine Greer’s best interests. 

WHEREFORE, the Court ORDERS the completion of an expedited 
home study of Gloria Steinem, the proposed placement recipient. 

Dated: _____  
 Justice, Juvenile Court 
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EXHIBIT 20P—Motion for Production of 
Permanency Report and New Hearing Date 

COMMONWEALTH OF MASSACHUSETTS 

FRANKLIN, ss. FRANKLIN HAMPSHIRE 
 JUVENILE COURT 
 GREENFIELD DIVISION 

 DOCKET NO: 

CARE AND PROTECTION 
OF ALMO ADULTE 

[ASSENTED TO] 
MOTION FOR PRODUCTION OF PERMANENCY REPORT 

AND RESCHEDULING OF PERMANENCY HEARING 

 Now comes the child, Almo Adulte, by and through his counsel, and 
respectfully requests that this court enter an order requiring the Department of 
Children and Families to prepare and file a Permanency Plan for this child no 
later than [X date]. The Child further requests that the Court reschedule the per-
manency hearing to [Y Date (i.e., X date + up to 30 days)]. In support of said 
motion the child states. 

1. This matter is scheduled for a Permanency Hearing on [Hearing Date]. 

2. The Department of Children and Families has not yet developed a Perma-
nency Plan for this hearing, though the report was due on [30 days before 
hearing date]. See Trial Court Rules VI, Uniform Rules For Permanency 
Hearings, Rule 3(D).  

3. Child’s counsel has contacted the Department’s attorney and has been in-
formed the Permanency Plan has not yet been drafted. 

4. The child is over 16 years of age and intends to attend the Permanency 
Hearing. 

5. Without the Permanency Report, the Child’s counsel is unable to review the 
Permanency Plan with the child and properly prepare the child for the hear-
ing. 

6. Rescheduling this matter will ensure that the child comes to court only 
when the parties are prepared to go forward with the hearing. 
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7. [Counsel for the Department of Children and Families and counsel for each 
parent have assented to this motion.] 

 Respectfully submitted, 
 ALMO ADULTE 
 By his counsel, 

  
 Atty Daft 
 PO Box  
 Greenfield, MA 03101 
 (413) 555 5555 
 BBO# 

Assented to: __________ 
 DCF Attorney 

Assented to: __________ 
 Mother’s Attorney 

Assented to: __________ 
 Father’s Attorney 

PROPOSED ORDER 

 The Department of Children and Families shall file a permanency plan 
in this matter, with service to all parties, no later than [X Date]. The Permanency 
Hearing scheduled for [Hearing Date] shall be rescheduled to [Y Date]. 

  
 Judge 
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COMMONWEALTH OF MASSACHUSETTS 

FRANKLIN, ss. FRANKLIN HAMPSHIRE 
 JUVENILE COURT 
 GREENFIELD DIVISION 

 DOCKET NO: 

CARE AND PROTECTION 
OF ALMO ADULTE 

AFFIDAVIT OF COUNSEL 

 I, Attorney _____, do hereby depose and state the following: 

1. I was appointed to represent Almo Adulte in the above-referenced matter. 

2. I have not been served with the Department of Children and Families’ Per-
manency Plan for Mr. Adulte. The Department’s attorney has informed me 
that the Permanency Plan has not yet been drafted. 

3. Mr. Adulte informed me that he would like to attend the Permanency Hear-
ing in this matter currently scheduled for [Hearing Date}. 

 Signed under the pains and penalties of perjury this _____ day of 
_____, 200_. 

  
 Attorney 
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EXHIBIT 20Q—Motion to Produce and Transport 
Child for Permanency Planning Hearing 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO. 0000000 

  
 ) 
In re: Care and Protection of ) 
Josephine Doe ) 
 ) 

MOTION TO PRODUCE AND TRANSPORT CHILD 
FOR PERMANENCY PLANNING HEARING 

 Josephine Doe respectfully requests that this Honorable Court order 
that the Department of Children and Families produce her and transport her to 
court on [date] so that she may actively participate in the Permanency Hearing 
currently scheduled on that date. General Laws Chapter 119, Section 29B re-
quires that this Court consult with Ms. Doe in an age appropriate manner about 
the permanency plans developed for her. In addition, this Court has initiated a 
new practice of inviting all youth 16 and older to attend their permanency hear-
ings. Given that she is now sixteen years old, Ms. Doe should be permitted to 
participate in the upcoming Permanency Hearing. 

 Ms. Doe has been in the custody of the Department since X/XX/XX. 
On X/X/XX this Court entered a decree terminating the rights of Ms. Doe’s par-
ents. Ms. Doe turned sixteen on X/XX/XX. 

 A Permanency Planning Hearing is scheduled in this matter for 
X/X/XX. Ms. Doe would like to participate in the hearing and to consult with 
the Court concerning the Department’s proposed Permanency Plan. Ms. Doe is 
currently placed in a foster home in Town, does not drive, and does not have 
access to transportation to get her to Court. (Please see attached Affidavit of 
Josephine Doe).  

 [Document counsel’s efforts taken to ensure client’s presence and at-
tach supporting addidavit(s.)] 
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 In January 2008, the Legislature amended G.L. c. 119, § 29B to require 
“that the court shall consult with the child in an age-appropriate manner about 
the permanency plans developed for the child.” See also 42 U.S.C. § 
675(5)(C)(3). Ms. Doe is sixteen and would like to present her wishes and views 
to the Court. Given her age, in person consultation is appropriate. In addition, 
this Court has initiated a new practice of inviting all youth 16 and older to attend 
their permanency hearings. 

 WHEREFORE, Josephine Doe respectfully requests that this Honor-
able Court grant her motion and ORDER that the Department produce her and 
transport her to City Juvenile Court on X/X/XX at 3:30 p.m. for the Permanency 
Hearing scheduled in this matter. 

 Respectfully submitted, 
 JOSEPHINE DOE, 
 by her counsel, 

  
 Attorney, BBO No. 000000 
 Address 
 Telephone Number 

 

CERTIFICATE OF SERVICE 

 I, Attorney, hereby certify that I did serve a copy of the foregoing and 
any attachments on all counsel of record by sending it to them via facsimile and 
United States mail. 

  
 Attorney 

Date 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO. 0000000 

  
 ) 
In re: Care and Protection of ) 
Josephine Doe ) 
 ) 

AFFIDAVIT OF JOSEPHINE DOE 

 I, Josephine Doe, do hereby depose and state the following: 

1. I am the child who is the subject of the above-referenced matter. 

2. My date of birth is X/X/XX, I am X years old. 

3. I am in the custody of the Department of Children and Families (“the De-
partment”) and am currently placed in a foster home in Town. I do not have 
a driver’s license or access to transportation to take me to City Juvenile 
Court on X/X/XX. 

4. I would like to attend the permanency hearing scheduled for X/X/XX. 

 Signed under the pains and penalties of perjury this _____ day of 200X. 

  
 Josephine Doe 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO. 0000000 

  
 ) 
In re: Care and Protection of ) 
Josephine Doe ) 
 ) 

AFFIDAVIT OF COUNSEL 

 I, Attorney, do hereby depose and state the following: 

1. I was appointed to represent Josephine Doe in the above-referenced matter. 

2. Ms. Doe is in the custody of the Department of Children and Families (“the 
Department”), and is placed in a foster home in Town. 

3. Ms. Doe has informed me that she would like to attend the Permanency 
Planning Hearing in this matter currently scheduled for X/X/XX. Ms. Doe 
told me that she would like to participate in the hearing and speak to the 
Judge about the Department’s proposed Plan. 

4. Ms. Doe informed me she does not have a driver’s license and no access to 
transportation to get to Court. 

5. [Document counsel’s efforts to ensure client’s presence.] 

 Signed under the pains and penalties of perjury this ____ day of _____, 
200X. 

  
 Attorney 
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EXHIBIT 20R—Letter to DCF Social Worker 
to Develop Plan for Teen 

 Date 
Ongoing Social Worker Submitted Via Facsimile:  
 (XXX) XXX-XXXX 

Social Worker Supervisor 

Department of Children and Families 

Address 

Re: Care & Protection of: Child 
 X Juvenile Court Docket No. CP XXXXXX 

Dear: 

 I have been appointed by X Juvenile Court to represent Child, the child 
in the above-referenced matter. As you know, Child is turning 16 in the next X 
months and there is a Permanency Planning Hearing concerning Child scheduled 
in X Juvenile Court for [date]. I have spoken with Child and he would like to 
exercise his right to be present at the hearing to consult with the judge regarding 
the proposed permanency plan. See 42 U.S.C § 675 (5)(C)(3).1.I expect that you 
can make arrangements to transport Child to court that day. Please let me know 
if you are not able to make such arrangements. 

1. 42 U.S.C. § 675 (5)(C)(3) provides that “procedural safeguards shall be 
applied to assure that in any permanency hearing held with respect to the 
child, including any hearing regarding the transition of the child from foster 
care to independent living, the court . . . conducting the hearing consults . . . 
with the child regarding the proposed permanency or transition plan for the 
child(.)” 

 Also, I would like to set up a meeting with you and Child to discuss 
Child’s Permanency Plan and to work together to develop a plan to submit to the 
Court that incorporates Child’s stated desires, needs, and concerns. I am avail-
able on [dates and times] to meet with you at the X DCF office, or at [Child’s 
placement] if that is more convenient. Please let me know when would be a con-
venient time for us to meet. As you may know, the federal Chafee Foster Care 
Independence Act mandates that DCF involve teens directly in designing a program 
to assist them in achieving independence. 42 U.S.C. § 677(b)(3)(H).  
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 Thank you for your attention to this matter, I look forward to your 
prompt reply. 

 Sincerely, 

 Attorney 

cc: Child 
 DSS Attorney 
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EXHIBIT 20S—Motion Requesting Review Hearing 

COMMONWEALTH OF MASSACHUSETTS 

FRANKLIN, ss. FRANKLIN HAMPSHIRE 
 JUVENILE COURT 
 GREENFIELD DIVISION 

 DOCKET NO: 

CARE AND PROTECTION 
OF ALMO ADULTE 

MOTION TO SCHEDULE HEARING AND ORDER AN UPDATED 
REPORT ON STATUS OF PERMANENCY PLAN 

 Now comes the child, Almo Adulte, by and through his counsel, and 
respectfully requests that this court schedule an interim hearing and order an 
updated report on the status of the child’s permanency plan. In support of said 
Motion, the child states:  

1. The child is over 16 years old. 

2. The last permanency hearing was held on [date]. 

3. The Juvenile Court’s policy is to schedule hearings on the status of the per-
manency plan for all children over 16 years of age at least every six months.  

4. In the last permanency plan filed with this court, the Department identified 
the following services and tasks [or At the last permanency hearing before 
this court, the child identified the following services:] [or Since the last 
permanency hearing, the child has identified the following services and 
tasks] that are needed to prepare this child for independent living: 

[This list is not exhaustive but is intended to help counsel identify those ser-
vices and tasks at issue for the client. List ONLY tasks that are at issue for 
this child] 

a. A referral for DMH services 

b. An application for Social Security Benefits 

c. An evaluation for _____ 
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d. A family team conference to assist the child with familial relationships 
he intends to maintain after “aging out”. 

e. College Applications 

f. Application for SAT fee waiver 

g. Assignment of an Adolescent outreach worker 

h. Vocational testing 

i. Vocational training 

j. Assistance in obtaining part time employment 

k. Identification of Lifelong Connections 

l. Referral to the Mentor Program 

m. Discharge Planning 

n. Assistance in locating housing 

o. Driver’s Education/Driving Time/License fee and test 

p. Application for Permanent Resident Status (SIJS) 

[This list names but a few of the issues that may come up in a teen’s case. If 
counsel is in regular contact with the adolescent client, counsel can stay 
abreast of what services this teen needs, and whether the Department is on 
schedule to deliver those services.]  

1. The child requests a hearing on the status of the issues identified above, and 
further requests that this court order the Department of Social Services 
submit a report on the above-identified issues no later than two weeks be-
fore said hearing.  

 Respectfully submitted, 

 ALMO ADULTE 

 By his counsel, 

  
 Atty Daft 
 PO Box 
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PERMANENCY PLANNING  

 Greenfield, MA 03101 
 (413) 555 5555 
 BBO# 

Assented to: __________ 
 DCF Attorney  

Assented to: __________ 
 Mother’s Attorney  

Assented to: __________ 
 Father’s Attorney 

PROPOSED ORDER 

 The Department of Children and Families shall file a permanency plan 
in this matter, with service to all parties, no later than [date]. The Permanency 
Hearing scheduled for [x date] shall be rescheduled to [y date]. 

  
 Judge 

 

COMMONWEALTH OF MASSACHUSETTS 

FRANKLIN, ss. FRANKLIN HAMPSHIRE 
 JUVENILE COURT 
 GREENFIELD DIVISION 

 DOCKET NO: 

CARE AND PROTECTION 
OF ALMO ADULTE 

AFFIDAVIT OF COUNSEL 

 I, Attorney _____, do hereby depose and state the following: 

1. I was appointed to represent Almo Adulte in the above-referenced matter. 

2. A permanency hearing was held in this matter on [date]. 

3. In the last permanency plan filed with this court, the Department identified 
the following services and tasks [or At the last permanency hearing before 
this court, the child identified the following services:] [or Since the last 
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permanency hearing, the child has identified the following services and 
tasks] that are needed to prepare this child for independent living: 

 [List tasks and services at issue for this child] 

 Signed under the pains and penalties of perjury this _____ day of 
_____, 200_. 

  
 Attorney 
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Chapter 21 

MEDICAL AND MENTAL HEALTH 
TREATMENT FOR CHILDREN 
IN DSS CUSTODY 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
More than half of all children in foster care have a chronic medical 
condition, developmental delays, or mental health problems se-
vere enough to require treatment. This chapter addresses the pro-
vision of medical and mental health care to children in Department 
of Social Services (DSS) custody, examining the issues of con-
sent, emergencies, antipsychotic medication, and substance 
abuse treatment. Please note that the name of the Department of 
Social Services (DSS) was changed to the Department of Children 
and Families (DCF) in 2008. Both designations may appear in this 
chapter; they are interchangeable. 

§ 21.1 INTRODUCTION 

Children in foster care are at great risk for a whole host of medical and mental 
health problems. They are much more likely than other children of similar so-
cioeconomic backgrounds to suffer from serious emotional and behavioral prob-
lems, developmental delays, and chronic physical disabilities. See “American 
Academy of Pediatrics Policy Statement: Health Care of Young Children in Fos-
ter Care,” 109 Pediatrics 536 (March 2002) (hereinafter AAP Policy Statement) 
(available on the AAP Web site at http://aappolicy.aappublications.org/cgi/
content/full/pediatrics;109/3/536). Indeed, more than half of all children in fos-
ter care have a chronic medical condition, developmental delays, or mental 
health problems severe enough to require treatment. See Dicker and Gordon, 
“Safeguarding Foster Children’s Rights to Health Services,” 20 Children’s Legal 
Rights Journal (Summer 2000) (hereinafter Dicker and Gordon) (available on 
the Web at http://www.courts.state.ny.us/ip/justiceforchildren). 
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Despite being at greater risk for medical and mental health problems, children in 
foster care do not always receive timely or appropriate evaluation and treatment. See 
AAP Policy Statement; Dicker and Gordon. Both the 2001 and the 2007 Child 
and Family Services Review conducted by the U.S. Department of Health and 
Human Services found DSS to be “in need of improvement” in the area of pro-
viding adequate services to meet the physical and mental health needs of chil-
dren in their care. (The 2001 and 2007 Massachusetts CFSRs are available on 
the Web at http://www.acf.hhs.gov/programs/cb/cwmonitoring/index.htm.) 

Counsel for children and parents play a critical role in ensuring that children in 
DSS custody receive appropriate medical and mental health treatment. It is 
imperative that counsel inquire about the child’s physical and mental health 
needs, advocate for appropriate assessments and treatment, and seek judicial 
oversight and intervention when necessary. 

This chapter reviews state and federal laws governing the provision of medical 
and mental health care to children in DSS custody. It also discusses the proce-
dures for seeking judicial consent to provide extraordinary medical treatment to 
children in DSS custody, including the administration of antipsychotic medica-
tion and commitment to mental health facilities. Other chapters of this manual 
review related topics. For example, Chapter 7, Services, Placement and Visita-
tion, discusses DSS’s assessment and service planning policies as well as advo-
cacy strategies for obtaining services for children and parents. In addition, Chap-
ter 24, Education Issues in State Intervention Cases, reviews the important role 
education plays in meeting the needs of children in foster care, and Chapter 9, 
Privilege and Confidentiality, discusses the confidentiality rules governing access 
to children’s medical and mental health records. 

§ 21.2 THE PROVISION OF HEALTH CARE 
TO CHILDREN IN DSS CUSTODY 

§ 21.2.1 EPSDT Services Under the Federal 
Medicaid Law 

All children in the care or custody of DSS are eligible for MassHealth, the 
state’s Medicaid Program. Federal law requires that all children enrolled in the 
Medicaid Program receive “early and periodic screening, diagnostic, and treat-
ment services” (hereinafter EPSDT services). See 42 U.S.C. § 1396d(r); 130 
C.M.R. § 450.140 et seq. The scope of required services under EPSDT is broad 
and includes medical, mental health, dental, vision, and hearing services. See 42 
U.S.C. § 1396d(r); 130 C.M.R. § 450.140 et seq.; see also Rosie D. v. Romney, 

21–2 2nd Supplement 2012 



MEDICAL AND MENTAL HEALTH TREATMENT § 21.2 

410 F. Supp. 2d 18, 26 (D. Mass. 2006) (citations omitted). Children enrolled in 
MassHealth must receive any “necessary health care, diagnostic services, treatment, 
and other measures . . . to correct or ameliorate defects and physical and mental 
illnesses and conditions[.]” 42 U.S.C. § 1396d(r)(5). “[I]f a licensed clinician 
finds a particular service to be medically necessary to help a child improve his 
or her functional level,” the service must be paid for by MassHealth. See Rosie 
D. v. Romney, 410 F. Supp. 2d at 26 (citations omitted). 

Further, children enrolled in MassHealth must receive medical care “with rea-
sonable promptness.” 42 U.S.C. § 1396a(a)(8). Placing a child on a waiting list 
to receive a medically necessary service violates the statute. See Rosie D. v. 
Romney, 410 F. Supp. 2d 18, 27 (D. Mass. 2006) (citations omitted). 

§ 21.2.2 DSS’s Obligations to Ensure Provision of Health 
Care to Children in its Custody 

All children entering the care or custody of DSS must receive a health care 
screening within seven days. See 1998 DSS Memorandum from Commissioner 
Carlisle and Well Child Visit Schedule (hereinafter “Carlisle Memorandum”), 
included at Exhibit 21A. The purpose of this initial evaluation is to identify any 
life-threatening conditions, communicable diseases, serious injuries, or indica-
tions of physical or sexual abuse. Carlisle Memorandum; CFSR 2001. In addi-
tion, all children must be evaluated under the EPSDT treatment standards within 
thirty days of placement, unless the child had a comparable evaluation within 
thirty days prior to placement. G.L. c. 119, § 32; see also CFSR 2001. This ex-
amination should include: 

• a comprehensive physical examination, 

• a nutritional assessment, 

• a developmental and behavioral health screening, 

• an immunization assessment and any needed immunizations, and 

• lab tests and lead screens based on the age of the child. 

See Massachusetts Division of Medical Assistance (DMA), Provider Manual, 
App. W (12/31/07) (available on the Web at http://www.state.ma.us/dma/
providers/supp_info/supp-info_IDX.htm). A copy of the EPSDT Schedule is 
included at Exhibit 21B. 

The Department of Social Services follows the MassHealth EPSDT schedule for sub-
sequent well child visits. See CFSR 2001; July 18, 2005, Telephone Conversation 
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with Mary Lutz, Director of Medical Services, DSS. Under the Massachusetts 
EPSDT schedule, children must receive a comprehensive evaluation at the fol-
lowing specified intervals after birth: one to two weeks, one month, two months, 
four months, six months, nine months, twelve months, fifteen months, eighteen 
months, and then annually beginning at age two. See DMA Provider Manual, 
App. W. The EPSDT schedule also requires vision, hearing, and dental screen-
ings at specified intervals beginning at age three for vision and dental and age 
four for hearing. DMA Provider Manual, App. W. 

Practice Note 
The Department’s regulations governing periodic health care are out-
dated and do not reflect current law or practice. 

All children in DSS custody should also have a dental examination within six 
months of placement. See Carlisle Memorandum; CFSR 2001. Under the EPSDT 
schedule, children should receive routine dental exams every six months begin-
ning at age three, or earlier if necessary. See DMA Provider Manual, App. W. Note 
that DSS regulations require only annual dental visits. See 110 C.M.R. § 7.121. 

Practice Note 
There is a shortage of dentists accepting MassHealth and, as a result, 
foster parents may have difficulty locating a dentist in their area to 
treat a child in their care. The MassHealth Customer Service Center 
can provide names of dentists who accept MassHealth. 

In addition to periodic examinations, DSS is responsible for assuring that chil-
dren in DSS custody receive “any required follow-up, and routine and emer-
gency mental health care.” 110 C.M.R. § 7.121. The Department of Social Ser-
vices “shall assure the availability of a range of medical and dental services to 
foster children, in order to promote the children’s complete physical, mental and 
social well-being.” 102 C.M.R. § 5.11(3). This includes evaluation, diagnosis, 
and treatment; preventive health services; and developmental and rehabilitative 
services. 102 C.M.R. § 5.11(3). 

All children in DSS custody must have a “medical passport,” which should in-
clude all pertinent medical, dental, developmental, and mental health data. See 
110 C.M.R. § 7.124. The medical passport is simply a printout of information 
entered into FamilyNet, the Department’s computer database. Foster parents are 
responsible for maintaining the medical passport and providing pertinent infor-
mation to DSS regarding the child’s medical, dental, and mental health treatment 
while in their care. In theory, the passport should include dates of appointments, 
medical and mental health diagnoses, medications, immunizations, tests, and 
other medical information. However, the Department enters medical data into 
FamilyNet inconsistently. See CFSR 2001; Sept. 12, 2005 e-mail from Mary 

21–4 2nd Supplement 2012 



MEDICAL AND MENTAL HEALTH TREATMENT § 21.2 

Lutz, Director of Medical Services, DSS. Thus, counsel should not rely on the 
medical passport to obtain complete up-to-date medical information about the 
child. Many offices maintain folders containing paper copies of appointments 
and other medical information, which counsel should obtain. In addition, the 
child’s medical and dental needs must be described in the service plan and re-
viewed at the six-month foster care reviews. See 110 C.M.R. §§ 6.04(8), 6.12. 

Parents should continue to be involved in their child’s medical care where ap-
propriate. See Carlisle Memorandum. Whenever possible, parents should be 
notified of and expected to participate in the thirty-day comprehensive medical 
evaluation. See Carlisle Memorandum. Counsel for parents should assist his or 
her clients in obtaining information from DSS about their child’s medical condi-
tions, treatments, and appointments. 

Counsel should also monitor the provision of medical care to children in DSS 
custody. Particularly for those children whose placements change frequently, 
necessary evaluations and treatment may not always be provided in a timely or 
consistent manner. One useful tool for monitoring the provision of medical care 
and treatment to children is the checklist developed for attorneys, judges, and 
child welfare professionals by the New York State Permanent Judicial Commis-
sion on Justice for Children, “Ensuring the Health Development of Foster Chil-
dren” (available on the Web at www.courts.state.ny.us/ip/justiceforchildren). A 
copy of the checklist is included at Exhibit 21C. 

Practice Note 
The 2008 Fostering Connections to Success and Increasing Adop-
tions Act requires the Department to develop a plan for the ongoing 
oversight and coordination of health care for children in its custody, 
including mental and dental care. 42 U.S.C. § 622(b)(15). The plan 
must include provisions for the identification, treatment, and monitor-
ing of health care, as well as a plan for the sharing of information, 
oversight of medication, and steps to ensure continuity of care. 42 
U.S.C. § 622(b)(15). 

§ 21.2.3 Children with Special Health Care Needs 

(a) The Special Kids/Special Care Program 

For children in foster care with “complex” medical problems, DSS in conjunction 
with MassHealth has created the Special Kids/Special Care Program to provide 
intensive case management and treatment services. As of 2005, the program 
served children in greater Boston, the southeast, the northeast, and central Massa-
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chusetts, but was not available on the Cape and Islands or the four western coun-
ties. 

To be eligible for the Special Kids/Special Care Program, the child must require 
on a regular and long-term basis either: (1) complex medical management and 
skilled nursing care for a medical condition; or (2) skilled assessment or moni-
toring of an unstable medical condition. Examples of qualifying medical condi-
tions include uncontrolled diabetes, congenital anomalies, liver disease, neuro-
logical disorders, cystic fibrosis, AIDS, cancer, and cerebral palsy. 

Children enrolled in the Special Kids/Special Care program receive intensive 
case management from a pediatric nurse practitioner (PNP). The PNP works 
with the caregivers, DSS staff, and the child’s primary care physician to develop 
a detailed individualized health care plan. The PNP arranges for the provision of 
all necessary services, makes home visits to assess the child’s needs, provides 
training to caregivers, attends foster care reviews, and participates in discharge 
planning meetings. The PNP can also evaluate the ability of birth, foster, or pre-
adoptive parents to care for the child. A PNP is on call twenty-four hours a day, 
seven days a week. 

To be eligible for the Special Kids/Special Care program, the child must be in 
DSS custody and in foster care at the time of enrollment, although some group 
care settings are permitted. If a child is subsequently returned home, adopted, or 
placed under a guardianship, he or she can continue in the program so long as 
the social service case remains open with DSS. A Description of the Special 
Kids/Special Care Program is included at Exhibit 21D. 

(b) Department of Public Health Services 

The Massachusetts Department of Public Health (DPH) also provides care coor-
dination for children with special health care needs. This service is available to 
children living at home as well as children in foster care. Department of Public 
Health care coordinators can help identify the needs of the child and the family, 
identify community resources, and access specific programs and services. For 
more information, see the DPH Web site at http://www.mass.gov/dph/fch/care/
index.htm. The Web site also contains a number of helpful publications about 
obtaining services for children with special health care needs including home 
health services, respite, flexible family support, and transportation. 

(c) Medically Needy Children (G.L. c. 119, § 32) 

General Laws c. 119, § 32 provides that “medically needy children” in foster 
care cannot be moved to a new placement unless DSS first develops an indi-
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vidualized health care plan. The plan must describe the child’s specific health 
care needs, the services and treatment required to meet those needs, and the 
identity of any personnel necessary to provide training to the new caregivers 
about the child’s condition. See G.L. c. 119, § 32. The Department of Social Ser-
vices also must provide information about health care resources to the child’s new 
caregivers. G.L. c. 119, § 32. 

The Department of Social Services may take the position that if a child is not 
eligible for the Special Kids/Special Care Program, the child is not “medically 
needy” under G.L. c. 119, § 32 and is not entitled to an individualized health 
care plan. However, G.L. c. 119 does not define “medically needy.” In the ap-
propriate case, counsel should argue that the child’s condition falls under 
G.L. c. 119, § 32. For example, while the Special Kids/Special Care Program 
does not serve children with mental illnesses, a child living in the community, 
receiving multiple psychotropic medications with potentially serious side effects 
that require regular monitoring might benefit greatly from a written health care 
plan that identifies the child’s specific needs, services, and treatment, and the 
persons responsible for ensuring compliance with the health care plan. See gen-
erally Rosie D. v. Romney, 410 F. Supp. 2d 18, 31 (D. Mass. 2006) (“centralized, 
knowledgeable, and painstaking service coordination is essential” for children 
with serious emotional disturbances). (See discussion below of children with 
mental health disorders.) See Exhibit 21H, Motion for Individualized Health 
Care Plan. 

(d) Infants and Toddlers 

Infants and toddlers in foster care face even greater risks to their healthy develop-
ment than do older foster children. See Dicker, Gordon, & Knitzer, Improving the 
Odds for the Healthy Development of Young Children in Foster Care, National 
Center for Children in Poverty (January 2002) (hereinafter Improving the Odds) 
(available on the Web at http://www.courts.state.ny.us/ip/justiceforchildren). Too 
often, the medical, developmental, and mental health needs of infants and toddlers 
go unnoticed. See Improving the Odds. Federal law now requires that all children 
under the age of three who are the subject of a substantiated report of abuse or 
neglect be referred to the Early Intervention (EI) program for eligibility screening. 
See 42 U.S.C. § 5106a(b)(2)(A)(xxi). Early Intervention is a federal entitlement 
program under Part C of the Individuals with Disabilities Education Act of 1997 
(IDEA), the same statute that mandates special education services for disabled 
school-age children. If found eligible for EI, the child and his or her family may 
receive a wide range of services including family training, counseling and home 
visits, nutrition counseling, occupational therapy, physical therapy, psychologi-
cal services, speech and language services, and transportation. See 20 U.S.C. 
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§ 1432(4)(E). For more information about EI, see Chapter 24, Part I, Strategies to 
Promote School Success for Children in Foster Care. 

(e) Children with Mental Health Needs 

As previously mentioned, children in foster care are at high risk for emotional 
and behavioral problems. However, obtaining timely and appropriate evaluation 
and treatment can be a challenge. In Rosie D., the Federal District Court of Mas-
sachusetts held that Massachusetts is in violation of the federal Medicaid Act by 
failing to provide required EPSDT services to thousands of children in the state 
suffering from serious emotional disturbances. Rosie D. v. Romney, 410 F. Supp. 
2d 18, 23–24 (D. Mass. 2006). The court found that children with serious emo-
tional disturbances are entitled to comprehensive assessments, service coordina-
tion, and in-home behavioral support services, but that those services are either 
nonexistent or inadequate to meet the children’s needs. Rosie D. v. Romney, 410 
F. Supp. 2d at 23–24. 

In 2007, the Federal District Court adopted a remedial plan in the Rosie D case. 
Under the plan, the state must ensure that medically necessary home-based ser-
vices are provided to children with serious emotional disturbances so that they 
can remain in their home, school, and community whenever possible. The plan 
provides the following seven stages for ensuring the provision of needed services:  

• Step 1: Screening and Identification 

• Step 2: Mental Health Evaluation 

• Step 3: Assign Care Management 

• Step 4: Conduct a Comprehensive Assessment 

• Step 5: Convene the Treatment Team 

• Step 6: Develop the Treatment Plan 

• Step 7: Provide Home-Based Services 

Full implementation of the Rosie D. remedial plan is required by June 2009. A 
court monitor has been appointed to oversee the process. Rosie D. v. Patrick, 
497 F. Supp. 2d 76 (D. Mass. 2007). For more information, visit the Center for 
Public Representation’s comprehensive Web site devoted to the case at 
http://rosied.org. 
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Currently, mental health services in Massachusetts are provided by a multitude 
of agencies, including DSS; the Departments of Mental Health, Mental Retarda-
tion, and Public Health; the Division of Medical Assistance; and local schools. 
Each agency has its own eligibility requirements and intake procedures. In addi-
tion, many residential programs have long waiting lists. Although outpatient 
treatment is more readily available, the quality of services varies. Also, some 
children change placements frequently, resulting in disruptions to their treatment. 
Finally, there is a shortage of child psychiatrists in Massachusetts available to 
conduct pharmacological assessments. 

The Department of Social Services is required to “provide or arrange for a range 
of psychological and psychiatric services in order that each child’s and family’s 
needs for psychological or psychiatric services will be met.” 102 C.M.R. 
§ 5.11(5). It is important that counsel for parents and children follow up with 
any referrals made for the child to make sure the child receives the services to 
which he or she is entitled. In addition, for children with serious emotional dis-
orders, counsel should consider requesting an individualized health care plan 
under G.L. c. 119, § 32 (discussed above). 

The process of obtaining mental health services for children could be the subject 
of its own chapter. Fortunately, there are many helpful publications available for 
counsel. One particularly useful reference is the “Parents’ How-to Guide to 
Children’s Mental Health Services in Massachusetts,” published by the Boston 
Bar Association (2d ed. January 2009). It can be downloaded off the BBA Web 
site at http://www.bostonbar.org. In addition, the Mental Health Legal Advisors’ 
Committee is currently revising its 2002 Handbook on the Legal Rights of Minors. 

Another major topic that could be the subject of its own chapter is the admini-
stration of psychotropic medications to children in DSS custody, many of whom, 
particularly those in residential treatment, are prescribed one or more psychotro-
pic medications. These may include stimulants for ADHD, antidepressants, 
mood stabilizers, antianxiety medication, and antipsychotics. For an introduction 
to these medications, including their recommended uses, benefits, and side ef-
fects, counsel should review the Department of Mental Health’s “Psychoactive 
Medication for Children and Adolescents” (rev. Sept. 2007), available on the Web 
at http://www.mass.gov/dmh. For other helpful publications, see the Children’s 
Mental Health Treatment Resource List, included at Exhibit 21E. 
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§ 21.3 WHO MAY CONSENT TO MEDICAL 
TREATMENT? 

When representing a child in need of medical treatment or the child’s parent, 
counsel must first determine who has the authority to consent to the treatment: the 
parent, DSS, the court, or the child. The answer will vary depending upon the type 
of court proceeding and the particular treatment. With some exceptions, DSS may 
consent to all routine medical care for a child in its custody. See 110 C.M.R. 
§ 11.01. However, DSS may never consent to extraordinary medical treatment. See 
110 C.M.R. § 11.01. If a child is in DSS custody under a CHINS petition, or in the 
care of DSS under G.L. c. 119, § 23(a)(1) (formerly § 23(A)), the parent retains 
authority to consent to extraordinary treatment. See 110 C.M.R. §§ 11.01, 11.02. If 
a child is in DSS custody under a care and protection or G.L. c. 119, § 23(a)(3) 
(formerly § 23(C)) proceeding, DSS’s regulations require it to obtain judicial ap-
proval for extraordinary medical treatment. See 110 C.M.R. §§ 11.01, 11.02. In 
addition, in certain circumstances minors may consent to their own medical care. 
See 110 C.M.R. § 11.01. No consent is required for emergency treatment. See 110 
C.M.R. § 11.01 (citing G.L. c. 112, § 12F). Counsel should thoroughly review DSS 
regulations that address consent for medical treatment. See 110 C.M.R. § 11.01 et 
seq. 

WHO MAY CONSENT TO MEDICAL TREATMENT 
(110 C.M.R. § 11.01)  

 

No Emergency  Emergency 

No consent 
required 

DSS 
consent 

Routine Medical 
Treatment 

(all proceedings) 

Extraordinary 

CHINS & 23(a)(1) C&Ps & 
23(a)(3) 

Parent consent Court order 
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§ 21.3.1 Emergency Medical Treatment 

A medical provider is not required to obtain the consent of a parent or legal cus-
todian before administering treatment to a minor if a “delay in treatment will 
endanger the life, limb or mental well being of the patient.” G.L. c. 112, § 12F; 
see also 110 C.M.R. §§ 11.01, 11.03(3). The Department of Social Services 
regulations define a medical emergency as “any immediately life threatening 
condition,” such as severe, profuse bleeding, choking, unconsciousness, cardiac 
arrest, fractures, or extensive burns. See 110 C.M.R. § 11.03(1). The possibility 
that a disease may deteriorate to an irreversible condition at an uncertain but 
relatively distant date is not an emergency. See Guardianship of Roe, 383 Mass. 
415, 440–41 (1981); 110 C.M.R. §§ 2.00, 11.03(2); 104 C.M.R. § 2.11(3). 

§ 21.3.2 Routine, Non-Emergency Medical Care 

The term “custody” as defined by G.L. c. 119, § 21 includes authority for DSS to 
make decisions about the child’s medical care. This authority is subject to review 
by the court under the abuse of discretion standard. See Care and Protection of 
Isaac, 419 Mass. 602, 611 (1995); Care and Protection of Jeremy, 419 Mass. 616, 
623 (1995). See Chapter 7, Services, Placement and Visitation, for a discussion of 
abuse of discretion motions. However, DSS regulations limit this authority to pro-
viding consent for routine medical care only. See 110 C.M.R. §§ 11.01, 11.04(2). 
If the child requires any type of extraordinary medical treatment, DSS must obtain 
the consent of the parent or the court. See 110 C.M.R. § 11.01. 

Routine medical care is defined as any treatment that is “commonly prescribed 
for a specific physical illness, which treatment does not pose risks of permanent 
serious side effects or risk of death. . . .” 110 C.M.R. §§ 2.00, 11.04. Routine 
medical care also includes allergy shots, physical examinations, dental care, 
developmental assessments, immunizations, and laboratory tests, among others. 
See 110 C.M.R. § 11.04(1). Finally, routine medical care includes any treatment 
that “is determined not to be extraordinary medical treatment” as defined by 
DSS regulations and case law. See 110 C.M.R. § 11.04. See below, at § 21.3.3, 
for a discussion of what constitutes extraordinary medical treatment. 

Notwithstanding DSS’s authority to consent to routine medical care, in certain 
circumstances a minor may consent to his or her own medical treatment. This 
means that the child can obtain needed care without the consent or knowledge of 
his or her parent or legal custodian. This includes the following: 

• Family planning services. Any child in DSS custody may obtain 
family planning services, including contraception, without the 
consent of the Department. See 110 C.M.R. § 11.05(3). The DSS 
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social worker is required to provide information to the child about 
these services if the child asks. See 110 C.M.R. § 11.05(2)(a). The 
Department of Social Services cannot coerce a child to use con-
traception. See 110 C.M.R. § 11.05(b). 

• Treatment for drug dependency. Any child twelve or older who is 
found to be drug dependent by two or more doctors may consent 
to medical care related to the diagnosis or treatment of his or her 
drug dependency. See G.L. c. 112, § 12E; 110 C.M.R. § 11.08(1). 
The consent of a parent or custodian is not required. See 
G.L. c. 112, § 12E; 110 C.M.R. § 11.08(1). 

• Diseases dangerous to the public health and sexually transmitted 
diseases. Any child who believes he or she is suffering from a disease 
“dangerous to the public health” may consent to treatment with-
out the consent of a parent or DSS. See G.L. c. 112, § 12F; 110 
C.M.R. § 11.09. Similarly, a child may consent to treatment for 
sexually transmitted diseases. See 110 C.M.R. § 11.10. 

• Pregnant teens. A minor who is pregnant or believes she is preg-
nant may consent to her own medical and dental treatment, except 
abortion or sterilization. See discussion below, at § 21.3.4, con-
cerning abortion. See G.L. c. 112, § 12F; 110 C.M.R. § 11.06. 
This provision is not limited to pregnancy-related treatment but 
covers all medical and dental treatment during pregnancy. 

• Parenting teens. A minor who is a parent of a child may consent 
to his or her own medical and dental treatment. See G.L. c. 112, 
§ 12F. A minor parent may also consent to medical and dental 
treatment for his or her child. See G.L. c. 112, § 12F. 

§ 21.3.3 Extraordinary Medical Treatment 

Although G.L. c. 119, § 21 grants DSS authority to make medical decisions for 
children in its custody, DSS may not consent to extraordinary medical treatment. 
See 110 C.M.R. §§ 11.01, 11.17(2). For children in the custody of DSS under a 
care and protection petition or a G.L. c. 119, § 23(a)(3) petition DSS regulations 
require DSS to seek judicial consent for extraordinary medical treatment. See 
110 C.M.R. §§ 11.01, 11.02. 

Practice Note 
Neither G.L. c. 119, § 21 nor DSS regulations distinguish between 
children in the temporary custody of DSS and children in the perma-
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nent custody of DSS. However, if a child is in the temporary custody 
of DSS prior to adjudication, counsel may argue that the parent has 
a fundamental right to make decisions about the child’s medical 
care, and that parents cannot be deprived of this right, absent clear 
and convincing evidence of unfitness. Cf. Custody of a Minor, 375 
Mass. 733, 746–48 (1978) (recognizing the right of parents to make 
decisions about medical treatment for their children). In addition, 
whether at a seventy-two–hour hearing or a trial, counsel should 
consider asking the court to reserve the parent’s right to make deci-
sions about extraordinary medical treatment if awarding temporary 
or permanent custody to DSS. 

The Department of Social Services regulations treat CHINS cases differently. If 
the child is in DSS custody under a CHINS petition, DSS must obtain the parent’s 
consent for extraordinary medical treatment. See 110 C.M.R. §§ 11.01, 11.02. 
Similarly, if a child is in the care of DSS under a G.L. c. 119, § 23(a)(1) petition 
or under a voluntary placement agreement, parental consent is required to au-
thorize extraordinary medical treatment. See 110 C.M.R. §§ 11.01, 11.02. 

Practice Note 
The Department of Social Services regulations governing extraordi-
nary medical treatment distinguish between children in the “care” of 
DSS and those in the “custody” of DSS. 110 C.M.R. § 11.02. For 
children in the “care” of DSS, parental consent is required, and for 
children in the “custody” of DSS, judicial consent must be obtained. 
The regulations further define “care” to include children committed to 
DSS under a CHINS petition. 110 C.M.R. § 11.02. This definition of 
a CHINS child as being in the “care”—as opposed to the “custody”—
of DSS is limited to the extraordinary medical treatment regulations. 
See Chapter 18, Children in Need of Services (CHINS) Proceedings, 
for a further discussion of CHINS custody. 

If representing a child in DSS custody pursuant to a CHINS petition, or a child 
in the care of DSS under G.L. c. 119, § 23(a)(1), counsel should inquire whether 
the parent has access to the medical and other information necessary to make an 
informed decision regarding extraordinary medical treatment for his or her child. 
Particularly in cases where the child has been placed out of the home for some 
period of time, parents often are not sufficiently informed about their child’s 
medical needs and treatment history. Depending upon the child’s position, child’s 
counsel may argue that the court and not the parent should make the decision. 

The procedure for obtaining judicial consent for extraordinary medical treatment 
is commonly referred to as a “Rogers” hearing after the Supreme Judicial Court 
case of the same name. Rogers v. Comm’r of Dep’t of Mental Health, 390 Mass. 
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489 (1983). Rogers involved a court order to administer antipsychotic medica-
tion to an incompetent adult committed to a mental health facility. Rogers v. 
Comm’r of Dep’t of Mental Health, 390 Mass. at 490–91. The legal standards 
and procedures governing these hearings are discussed below. 

In certain circumstances, a minor may consent to extraordinary medical treat-
ment on his or her own behalf. As already mentioned, a pregnant or parenting 
teen may consent to his or her own medical and dental care. See G.L. c. 112, 
§ 12F. In addition, a child sixteen years or older may consent to admission to a 
mental health facility. See G.L. c. 123, § 10. (Psychiatric hospitalizations are 
discussed more fully below.) 

Certain types of medical treatment are deemed extraordinary either by statute, 
case law, or regulation. These include “no code” or “do not resuscitate” orders, 
the withholding or withdrawal of life-prolonging treatment, sterilization, elec-
troconvulsive therapy, and antipsychotic medication. See 110 C.M.R. §§ 2.00, 
11.11–11.16. 

Practice Note 
The Department of Social Services regulations contain a nonexclu-
sive list of antipsychotic medications. See 110 C.M.R. § 11.14. The 
list is extremely old and does not include many of the newer medica-
tions typically prescribed for children. As a result, the DSS social 
worker may not be aware that the child is receiving an antipsychotic 
medication and may fail to alert the DSS attorney of the need for ju-
dicial consent. 

In determining whether other types of treatment are “extraordinary,” the court 
must consider a number of factors. See In re Spring; 380 Mass. 629, 636–37 
(1980); Guardianship of Roe, 383 Mass. 415, 435–43 (1981). The Department 
of Social Services regulations list these factors, as follows: 

1. Complexity, risk, and novelty of the proposed treatment: The more complex 
the treatment, the greater the risk of death or serious complications, or the 
more experimental the procedure, the greater the need to determine that the 
treatment is extraordinary. 

2. Possible side effects: The more serious and permanent the side effect, the 
greater the need to determine that the treatment is extraordinary. 

3. Intrusiveness of proposed treatment: The more intrusive the treatment, the 
greater the need to determine that the treatment is extraordinary. 
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4, Prognosis with and without treatment: The less clear the benefit from the 
proposed treatment, the greater the need for parental consent or prior judi-
cial approval. 

5. Clarity of professional opinion: The more divided the medical opinion, the 
greater the need for parental consent or prior judicial approval. 

6. Prior judicial involvement: If a court has been involved in past medical de-
cisions, this supports judicial involvement in any future medical treatment 
decision but is not conclusive. 

7. Conflicting interests: Where the interests of the decision maker conflict with 
the interests of the child, there is greater need for obtaining parental consent 
or prior judicial approval. 

See 110 C.M.R. §§ 2.00, 11.17 (citations omitted). 

“There is no bright line dividing those decisions which are (and ought to be) made 
by a guardian, from those for which a judicial determination is necessary.” Guard-
ianship of Roe, 383 Mass. 415, 435 (1981). Whether a particular treatment should 
be considered extraordinary depends on the type of treatment and the circum-
stances of the individual case. Guardianship of Roe, 383 Mass. at 435–43. For 
example, while antipsychotic medication is considered extraordinary medical 
treatment and requires judicial approval, DSS, medical professionals, and the 
courts generally treat all other psychiatric medication for children as “routine” and 
not requiring judicial consent. However, in the appropriate case, counsel should 
argue that a particular psychiatric medication or combination of medications 
should be treated as extraordinary if it has serious potential side effects, if it is not 
routinely prescribed for a particular class of children (e.g., preschoolers or devel-
opmentally delayed youth), or if professionals disagree on its efficacy. In addition, 
if there is an existing court order for an antipsychotic medication, counsel might 
argue that judicial approval should be obtained to add any additional medication, 
which, if administered alone, might be considered routine. Counsel must be vigi-
lant in identifying the particular medications prescribed to the child and bring the 
issue to the court’s attention whenever necessary. 

Practice Note 
The medical services unit in the DSS central office has developed a 
form letter for social workers to send to physicians. The form asks 
for specific information that DSS can use to determine whether a 
particular medical treatment or medication is routine or extraordinary. 
There is no requirement that the social workers use the form, and 
practice differs across the state. A copy of the form letter is included 
at Exhibit 21F. 
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§ 21.3.4 Abortion 

If a teen in DSS custody under a care and protection or G.L. c. 119, § 23(a)(3) 
petition wants an abortion, the teen must obtain approval from the Superior 
Court under G.L. c. 112, § 12S. See 110 C.M.R. § 11.07. However, if the teen is 
in the custody of DSS under a CHINS proceeding or is in the care of DSS under 
a G.L c. 119, § 23(a)(1) petition, she is treated like any other teen wishing an 
abortion, i.e., either the teen and her parent(s) must consent, or the teen must 
seek approval from the Superior Court. See 110 C.M.R. § 11.07. The Superior 
Court will authorize an abortion if it determines that the teen “is mature and 
capable of giving informed consent” or if it finds that the abortion is in her best 
interests. G.L. c. 112, § 12S; see, e.g., In the Matter of Mary Moe, 26 
Mass. App. Ct. 915–16 (1988). The teen has a right to court-appointed counsel 
to represent her in the § 12S proceeding. G.L. c. 112, § 12S. 

§ 21.3.5 Do Not Resuscitate Orders and Orders 
to Withhold or Discontinue Life-Sustaining 
Treatment 

The Department of Social Services can never consent to a “no code” or “DNR” 
(do not resuscitate) order. See 110 C.M.R. § 11.12 (citing Custody of a Minor, 
385 Mass. 697 (1982)). A no code or DNR order directs the hospital staff not to 
use heroic measures to save the child in the event of cardiac or respiratory fail-
ure. See 110 C.M.R. § 11.12. The Department of Social Services also cannot 
consent to withholding or withdrawing intrusive life-sustaining medical treat-
ment (LSMT) in a situation where there is no prospect of recovery. See 110 
C.M.R. § 11.13. LSMT includes all interventions that may prolong the child’s 
life, including respiratory and circulatory support, and artificially administered 
nutrition, hydration, and medications. See DSS Policy No. 2007-1, Foregoing or 
Discontinuing Life-Sustaining Medical Treatment (effective Sept. 5, 2007) (here-
inafter “LSMT Policy”). See Exhibit 21M. As with other extraordinary medical 
treatment, if the child is in DSS custody under a care and protection or 23(a)(3) 
petition, DSS must seek court approval. See, e.g., Care and Protection of Shar-
lene, 445 Mass.756, 768 (2006). 

The 2008 amendments to Chapter 119 establish new procedures for cases in-
volving DNR orders and orders to withhold or discontinue life-sustaining medi-
cal treatment. Unlike other child welfare proceedings, these hearings are now 
open to the public. G.L. c. 119, §§ 38, 38A. In addition, Section 38A establishes 
a number of new requirements for these hearings: 

• DCF (or the petitioning party) must obtain in writing:  
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– an opinion from the treating physician, 

– a recommendation from the hospital’s ethics committee, and 

– a second opinion from another physician not affiliated with 
the hospital; 

• the DCF commissioner must make a recommendation to the court; 

• the court must seek a recommendation from the child’s parent or 
guardian; 

• the court must appoint a guardian ad litem to make a recommen-
dation; and 

• an appeal shall be interlocutory. 

G.L. c. 119, § 38A. The Department’s LSMT Policy provides additional re-
quirements for these cases. 

Counsel for the child and the parents should consider the need for a DNR or 
LSMT order if the child has a terminal illness or is in a permanent vegetative 
state. Particularly for a child who can communicate with his or her attorney, it is 
imperative that child’s counsel ascertain the child’s wishes concerning life-
sustaining treatment. The Department is required to involve the child in the deci-
sion if the child is able and competent to participate without risk of harm. See 
LSMT Policy. 

Parents also must be consulted, unless their rights have been terminated. 
G.L. c. 119, § 38A; see also LSMT Policy. Even if parental rights have been 
terminated, DCF may still inform the birth parent, particularly if the child con-
tinues to have contact with the parent. See LSMT Policy. In addition, if there is a 
posttermination agreement, the agreement may impose obligations on the De-
partment to inform birth parents about LSMT and may grant the parent the right 
to participate in the decision-making process, including the hearing. 

§ 21.3.6 Children in the Temporary Custody 
of Third Parties 

On occasion, the court will place a child in the temporary custody of a relative 
or other suitable adult rather than DSS. See G.L. c. 119, §§ 24, 26(2). Under the 
definition of “custody” in Section 21, the temporary custodian has authority to 
consent to medical care. However, it is not clear whether the temporary custo-
dian can consent to extraordinary medical treatment. In those cases, counsel may 
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need to seek the court’s guidance regarding who has authority to consent to the 
treatment. 

§ 21.4 EMERGENCY ADMINISTRATION 
OF ANTIPSYCHOTIC MEDICATION 

Rarely will counsel become involved in an issue involving the provision of emer-
gency medical treatment, because by the time the attorney learns about the emer-
gency, it has passed and treatment has been provided. The one exception is the 
emergency administration of antipsychotic medication, which tends to be ongoing 
once initiated, allowing counsel an opportunity to intervene where necessary. 

There are two types of emergencies in which antipsychotic medication may be 
administered without first obtaining consent of the patient, parent, or the court. 
See Rogers v. Comm’r of Dep’t of Mental Health, 390 Mass. 489, 507–12 
(1983); 110 C.M.R. §§ 11.13(6), (7). First, antipsychotic medication may be 
administered for treatment purposes in an emergency “to prevent ‘the immedi-
ate, substantial and irreversible deterioration of a serious mental illness’ in cases 
in which ‘even the smallest of avoidable delays would be intolerable.’” Rogers, 
390 Mass. at 511–12 (quoting Guardianship of Roe, 383 Mass. 415, 441 
(1981)); see also 110 C.M.R. § 11.13(6). There must also be no less intrusive 
alternative. See 110 CMR § 11.14(6)(a). Only “interim” treatment may be pro-
vided; if the physician determines that treatment should continue, judicial ap-
proval must be obtained. See Rogers, 390 Mass. at 512; 110 CMR § 11.14(6)(d). 

A physician may also prescribe antipsychotic medication to a child without pa-
rental or judicial consent in an emergency to prevent the child from harming 
himself or others. See Rogers v. Comm’r of Dep’t of Mental Health, 390 Mass. 
489, 507–11 (1983); 110 C.M.R. § 11.14(7). The medication is not administered 
for treatment purposes, but as a “chemical restraint” for the benefit and protec-
tion of others. 110 C.M.R. § 11.14(7). There must be no less intrusive alternative 
to prevent the harm. See Rogers, 390 Mass. at 510; 110 C.M.R. 11.14(7)(b); 104 
C.M.R. § 27.12(6). The medication may not be used for “disciplinary reasons” 
or for “administrative convenience.” 110 C.M.R. § 11.14(7)(a). 

For these purposes, an emergency is defined as the occurrence, or substantial 
risk, of serious self-destructive behavior or serious physical assault. See 10 
C.M.R. § 11.14(7)(b); 104 C.M.R. § 27.12(7). “Substantial risk” is further de-
fined as the “serious, imminent threat of bodily harm, where there is present 
ability to effect such harm.” 110 C.M.R. § 11.14(7); 104 C.M.R. § 27.12(6). In 
Rogers, the Supreme Judicial Court stated that a predictable crisis is not an 
emergency. Rogers v. Comm’r of Dep’t of Mental Health, 390 Mass. 489, 511 
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n.26 (1983); see also 110 C.M.R. § 11.14(7)(b). This is an important ruling be-
cause there are occasions when children in DSS custody, most typically children 
in residential programs or hospital settings, receive an “emergency” dose of an 
antipsychotic medication to control their behavior on a fairly regular basis. 
Counsel may argue that these are predictable crises, not emergencies, and that 
the treatment provider must obtain judicial or parental consent prior to adminis-
tering this medication. 110 C.M.R. § 11.14(7)(b). Counsel should regularly re-
view all of the treatment records concerning the child including logs, incident 
reports, day sheets, and nurses’ notes. Some of these records may not be main-
tained in the child’s file, so counsel must inquire about the location of all records 
concerning the child. 

An antipsychotic medication administered as an emergency chemical restraint to 
a child in DSS custody must comply with all pertinent Department of Mental 
Health Regulations. See 110 C.M.R. § 11.14(7)(b). These include the following: 

• The medication must be prescribed by an authorized physician. 
104 C.M.R. § 24.12(5)(d). 

• Except as explained below, the authorized physician must be pre-
sent and personally examine the patient. 104 C.M.R. § 24.12(5)(d). 

• An authorized physician may approve the medication over the 
telephone, but only if he or she consulted over the phone with a 
physician, registered nurse, or certified physician’s assistant who 
is present at the time of the emergency and personally examined the 
patient. See 104 C.M.R. § 27.12(5)(d). The authorized physician 
must conduct a face-to-face evaluation of the patient within one 
hour of administering the medication. 104 C.M.R. § 24.12(5)(d)(4). 

• The authorized physician must determine that the chemical re-
straint is the least restrictive, most appropriate alternative available. 
See 104 C.M.R. § 27.12(5)(d). 

• No “PRN” or “as needed” orders are permitted. See 104 C.M.R. 
§ 27.12(5)(b)(3). 

§ 21.5 STANDARD FOR AUTHORIZING 
EXTRAORDINARY MEDICAL TREATMENT 

In cases involving incompetent adults, the Supreme Judicial Court has held that a 
judge must apply a “substituted judgment” standard in deciding whether to ap-
prove extraordinary medical treatment. See Superintendent of Belchertown State 
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School v. Saikewicz, 373 Mass. 728, 752–53 (1977). In cases involving children, 
the Supreme Judicial Court has applied both the “substituted judgment” standard  

(Text continues on p. 21–19.) 
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and a “best interests” test. See, e.g., Care and Protection of Sharlene, 445 Mass. at 
769–70 & n.16 (2006); Care and Protection of Beth, 412 Mass. 188, 194–95 & 
n.11 (1992); Custody of a Minor, 375 Mass. 733, 753 (1978). 

§ 21.5.1 The Substituted Judgment Standard 

The Supreme Judicial Court first applied the substituted judgment standard in 
1977 to determine whether a judge should authorize extraordinary medical 
treatment for an incompetent adult. See Superintendent of Belchertown State 
School v. Saikewicz, 373 Mass. 728, 752–53 (1977). In Saikewicz, the Probate 
and Family Court was asked to decide whether a profoundly retarded man with 
terminal leukemia should be administered chemotherapy. See Belchertown v. 
Saikewicz, 373 Mass. at 729. Unlike the Karen Quinlan case in the 1970s or the 
more recent Terry Schiavo case in Florida, Mr. Saikewicz had never been com-
petent and had never expressed any opinion one way or the other that could 
guide the court’s decision. See Belchertown v. Saikewicz, 373 Mass. at 749–50. 
Nevertheless, the Supreme Judicial Court held that the Probate and Family Court 
should apply a subjective test to determine what Mr. Saikewicz would decide if 
he were competent to make the decision himself. 

[T]he primary test is subjective in nature—that is, the 
goal is to determine with as much accuracy as possi-
ble the wants and needs of the individual involved. 
This may or may not conform to what is thought wise 
or prudent by most people. 

Belchertown v. Saikewicz, 373 Mass. at 750. 

The standard is founded on the recognition that competent adults have the right 
to refuse medical treatment in appropriate circumstances and that incompetent 
adults are equally entitled to that same right. See Superintendent of Belchertown 
State School v. Saikewicz, 373 Mass. 728, 745 (1977). 

Subsequent case law enumerates a number of factors the court should consider 
in making a substituted judgment determination. These include: 

• The person’s expressed preferences regarding the treatment. Even 
if the person was not competent to make treatment decisions at 
the time the statements were made, his or her stated preference is 
entitled to “serious consideration.” 

• Whether the person holds any religious beliefs that would influence 
his or her decision. Those beliefs “may be so absolute and unequivocal 
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as to be conclusive in the substituted judgment determination,” or 
they may be only a small part of the court’s consideration. 

• The impact on the person’s family caused by the proposed treat-
ment. The preferences of the family per se are irrelevant except to 
the extent the person would consider the impact on his or her fam-
ily in making the decision whether to accept or decline treatment. 

• The probability and severity of any adverse side effects caused by 
the treatment. 

• The consequence to the person’s condition if treatment is refused. 

• The likely prognosis with treatment, including both the extent of 
anticipated benefits and the likelihood of their occurring. 

• The present and future incompetency of the person. 

See Guardianship of Roe, 383 Mass. 415, 444–48 (1981). The court must also 
consider any other relevant factors. Guardianship of Roe, 383 Mass. at 448. 

§ 21.5.2 The Standard for Minors 

Cases involving minors differ in a number of respects from cases involving in-
competent adults. First, absent state intervention, parents have the authority to 
make medical decisions for their children. Courts only become involved if the 
child is in DSS custody because of alleged abuse or neglect, e.g., Care and Pro-
tection of Beth, 412 Mass. 188, 189 (1992), or when medical providers seek ju-
dicial approval to administer life-saving medical treatment over a parent’s objec-
tion. See, e.g., In re McCauley, 409 Mass. 134, 134–36 (1991). 

Second, a court will only make a substituted judgment determination for an adult 
after concluding that the person is incompetent to make his or her own treatment 
decisions. See Rogers v. Comm’r of Dep’t of Mental Health, 390 Mass. 489, 497–98 
(1983). However, while a child may be legally incompetent as a minor to make 
medical decisions, he or she may nevertheless have the maturity to make an in-
formed choice. See In re Rena, 46 Mass. App. Ct. 335, 337–38 (1999). 

The appellate cases involving minors have applied both the “substituted judg-
ment standard” and the “best interests test.” See, e.g., Care and Protection of 
Sharlene, 445 Mass. at 760–70 & n.16; Care and Protection of Beth, 412 Mass. 
188, 194–95 & n.11 (1992); In re McCauley, 409 Mass 134, 137–38 (1991); 
Custody of a Minor, 375 Mass. 733, 752–753 (1978). While the substituted 
judgment standard is a subjective test (i.e., what the person would decide if 
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competent), under the best interests test, “the inquiry is essentially objective in 
nature.” Care and Protection of Beth, 412 Mass. at 195 n.11. Despite these dif-
ferences, the Supreme Judicial Court has reasoned that where a person “is in-
competent by reason of his tender years . . . the substituted judgment doctrine is 
consistent with the ‘best interests of the child’ test.” Custody of a Minor, 375 
Mass. at 753. The court further explained that the two standards involve exami-
nation of the same criteria and application of the same basic reasoning. See Cus-
tody of a Minor (No. 3), 378 Mass. 732, 744–45 (1979). 

Particularly with young children who are unable to express a preference regard-
ing the matter, application of either the substituted judgment standard or the best 
interests test will often result in the same outcome. This may not be true, how-
ever, with older children who may have strong views about the proposed treat-
ment. As the Supreme Judicial Court noted in Saikewicz, the substituted judg-
ment standard may lead to a decision that does “not conform to what is thought 
wise or prudent by most people.” Superintendent of Belchertown State School v. 
Saikewicz, 373 Mass. 728, 750–51 (1977). It is not clear from the appellate deci-
sions what a judge should do if faced with a mature teen who is refusing treat-
ment for reasons that the adults believe are neither wise nor prudent. For exam-
ple, a mature, competent seventeen-year-old girl concerned about her appear-
ance may not want to take antipsychotic medication because of the extreme 
weight gain associated with the drug. While taking the medication may be in her 
“best interests,” a judge applying the substituted judgment standard could easily 
find that if she were competent to make the decision (i.e., if she were eighteen 
and legally an adult), she would refuse the medication. 

The Rena case raised a similar issue. Rena was a seventeen and one-half-year-old 
girl who needed a life-saving blood transfusion. In re Rena, 46 Mass. App. Ct. 
335 (1999). Both she and her parents refused to consent to the treatment on reli-
gious grounds. In re Rena, 46 Mass. App. Ct. at 335. The hospital sought a judi-
cial order authorizing the treatment, which was granted, and Rena appealed. In re 
Rena, 46 Mass. App. Ct. at 335. Fortunately, she recovered without the need for a 
transfusion and before the Appeals Court issued its decision. Nevertheless, the court 
offered some guidance to judges in making substituted judgment determinations 
for older children, such as Rena. The court stated that in assessing the child’s 
expressed preference, religious convictions, and present and future incompetency, 
the judge should consider the maturity of the child to make an informed choice. 
In re Rena, 46 Mass. App. Ct. at 337–38. Presumably this means that the more 
capable the child is to make an informed decision, the greater weight the judge 
should give to her expressed preference and religious convictions. 

The Appeals Court in Rena acknowledged that other states have adopted a ma-
ture minor rule permitting competent youth to make their own informed deci-
sions about medical treatment. In re Rena, 46 Mass. App. Ct. 335, 337 n.2 
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(1999). Similarly, in Massachusetts a minor can consent to an abortion if a judge 
determines she is mature enough to make an informed decision. See G.L. c. 112, 
§ 12S. Nonetheless, the Appeals Court stopped short of endorsing this approach 
for other types of medical treatment, instead applying the “substituted judg-
ment” standard to seventeen and one-half-year-old Rena. In re Rena, 46 
Mass. App. Ct. at 337. 

§ 21.5.3 Overriding Parental Wishes Regarding 
Their Child’s Medical Treatment 

In most cases, issues concerning proposed extraordinary medical treatment arise 
after a child has been placed in DSS custody as a result of alleged abuse or ne-
glect by a parent. However, in a relatively small number of cases the sole reason 
for court involvement is a parent’s refusal to give consent to life-saving medical 
treatment. Typically, the parents are refusing treatment on religious grounds, 
although this is not always the case. In these situations, the hospital (or DSS on 
behalf of the hospital) may file a care and protection petition alleging medical 
neglect. See Custody of a Minor, 375 Mass. 733, 742–44 (1978). Alternatively, 
the hospital may file a petition in the Probate and Family or Superior Court seek-
ing judicial authorization for the proposed treatment. See Custody of a Minor, 375 
Mass. at 742–44.; see also In re Rena, 46 Mass. App. Ct. 335, 335 (1999). 

Before applying the substituted judgment standard, the court must first decide 
whether to override the parent’s fundamental right to make the treatment deci-
sion. See Custody of a Minor, 375 Mass. 733, 746–47 (1978). In doing so, the 
court must balance: (1) the parent’s right to direct his or her child’s medical care 
and religious upbringing; (2) the best interests of the child; and (3) the state’s 
interest in preserving life and protecting the welfare of children. See Custody of 
a Minor, 375 Mass. at 747–55. The child’s best interests are determined by con-
sidering the same factors that the court applies to make a substituted judgment 
determination. See Custody of a Minor, 375 Mass. at 752–53. 

The Supreme Judicial Court has upheld judicial authority to order treatment over 
parental objections to save a child’s life in a number of cases. See, e.g., In re 
McCauley, 409 Mass. 134, 139 (1991) (blood transfusion); Custody of a Minor, 
375 Mass. 733, 756 (1978) (chemotherapy). However, this does not mean “that 
the State’s interest in preserving a child’s life will invariably control in every 
case where State intervention is sought for life saving measures. . . .” In re Rena, 
46 Mass. App. Ct. 335, 338 (1999) (citations omitted). Further, there are no ap-
pellate cases in Massachusetts concerning treatment that is not clearly “life sav-
ing.” For example, if a parent refused to consent to treatment that would greatly 
improve the child’s quality of life such as surgery to correct a deformity or to 
restore a child’s vision or hearing, it is not clear whether a court has the authority 
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to order the treatment over the parent’s objection. Courts in other states have 
been reluctant to override parental wishes where the child’s condition is not life-
threatening. See Custody of a Minor, 345 Mass. at 748. 

§ 21.6 PROCEDURE FOR SEEKING AUTHORITY 
TO TREAT 

§ 21.6.1 Initiation of Proceedings 

The authority to treat (aka Rogers) proceeding typically begins with DSS filing a 
motion for an order authorizing extraordinary medical treatment or the appoint-
ment of a guardian ad litem to investigate the facts and file a report. The motion 
should be accompanied by an affidavit and treatment plan from the physician in 
support of the proposed treatment, although this does not always occur. Fre-
quently, the physician’s affidavit is not available when DSS initiates the pro-
ceeding. See Exhibit 21I, Motion Regarding Extraordinary Medical Treatment 
and/or Appointment of a Guardian Ad Litem; Exhibit 21J, Sample Affidavit and 
Treatment Plan. 

Practice Note 
Historically, DSS took the position that, although technically the peti-
tioner, it was not advocating for the treatment but merely bringing 
the issue to the court’s attention by filing the motion. An unfortunate 
result of this approach was that often there was no active petitioner 
to make sure that the proper pleadings were filed, witnesses called, 
and notice given. On occasion, the guardian ad litem or the child’s 
attorney would take on some of the responsibilities normally ex-
pected of the petitioner. More recently, DSS has changed its policy 
to more actively prosecute the motion and advocate for the treatment. 

Authority to treat proceedings are not always initiated in a timely manner. For 
example, the social worker may not be aware that the child is receiving antipsy-
chotic medication or may not know that judicial consent is required for a par-
ticular treatment. Similarly, the child may be receiving medication that is not an 
antipsychotic but nevertheless poses a risk of serious side effects and should be 
treated as extraordinary medical treatment. It is imperative that counsel maintain 
current information about any medications and other medical treatment pre-
scribed for the child. If the child is receiving extraordinary medical treatment 
without judicial consent, counsel should bring the matter to the attention of DSS 
and the court immediately. Depending upon the client’s position, counsel may 
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file a motion asking the court to approve the treatment, to review the treatment, 
or to order that the treatment be discontinued. 

§ 21.6.2 Appointment and Role of Guardian Ad Litem 

The Department of Social Services regulations require it to request the appoint-
ment of a guardian ad litem for purposes of authority to treat cases. See 110 
C.M.R. § 11.18. The Juvenile Court routinely appoints a guardian ad litem to 
conduct an investigation and file a report. However, practice in the Probate and 
Family Court varies, with some judges routinely appointing a guardian ad litem 
and others not. The court must appoint a guardian ad litem in proceedings to 
withhold or discontinue life-sustaining medical treatment. G.L. c. 119, § 38A. 
Typically the guardian ad litem is an attorney, although a mental health profes-
sional also may be appointed. The guardian ad litem’s role is to investigate the 
facts and report back to the court whether the treatment should be administered, 
using a substituted judgment standard. A Sample Guardian Ad Litem Report is 
included at Exhibit 21K. 

Practice Note 
If representing an older child who opposes treatment, counsel 
should consider objecting to the appointment of a guardian ad litem 
and asserting the right of a mature child to accept or refuse treat-
ment. Cf. Baird v. Atty. Gen’l, 371 Mass. 741, 754–55 (1977); In re 
Rena, 46 Mass. App. Ct. 335, 337–38 (1999). 

The guardian ad litem’s report (GAL report) should review each of the substi-
tuted judgment factors that the court must consider in making its decision and 
should weigh the importance of each of the factors. In medication cases, the 
GAL report should include at a minimum: 

• a list of all people interviewed and records reviewed; 

• the medical history of the child; 

• the child’s current diagnosis; 

• the medications the child is or has been on and, if discontinued, why; 

• the behaviors or concerns that the proposed medication will assist 
or ameliorate; 

• the side effects, risks, and benefits of the proposed medication; 

• alternative treatments and their side effects, risks, and benefits; 
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• the child’s preference; 

• any religious beliefs that impact the taking of medications; 

• the parents’ preferences; and 

• how often the treating psychiatrist has seen the child. 

Counsel should meet with the guardian ad litem and should assist the GAL in 
obtaining information that supports the client’s position. Counsel may also wish 
to be present when the guardian ad litem meets with the client. 

Although it is generally assumed that the guardian ad litem can review the 
child’s privileged mental health information, there is no exception to the psycho-
therapist privilege for these proceedings. Depending upon the child’s position, 
child’s counsel may need to assert the child’s privilege, or it will be deemed 
waived. See Commonwealth v. Oliveira, 438 Mass. 325, 331–32 (2002). If coun-
sel asserts the child’s privilege, the court may appoint another guardian ad litem 
for the limited purpose of deciding whether or not the child’s privilege should be 
waived relative to the authority to treat proceeding. See Adoption of Diane, 400 
Mass. 196, 201–02 (1987). Although this typically does not happen, the law 
would seem to require it. The GAL appointment may be limited to determining 
whether to waive the child’s privilege only for the authority to treat proceeding, 
i.e., not for the underlying case. For a further discussion about the child’s psy-
chotherapist privilege, see Chapter 9, Privilege and Confidentiality. 

§ 21.6.3 Role of Counsel 

Attorneys assigned to represent parents and children in state intervention cases are 
responsible for representing their clients in all matters filed in that case, including 
authority to treat proceedings. Counsel for parents and children should determine 
the client’s position and goals and vigorously advocate for the client’s wishes. 
Child’s counsel must determine the child’s position regarding treatment in accor-
dance with the CPCS Children and Family Law performance standards, just as the 
child’s counsel must do for other aspects of the litigation. See CAFL Perf. Std. No. 
1.6; see Chapter 23, Special Considerations in Representing Children. 

The role of child’s counsel differs from the role of counsel for incompetent 
adults in cases involving judicial consent to treat. In adult cases, the attorney 
must oppose the petition, or at a minimum, present all reasonable alternatives to 
the proposed treatment and ensure that all evidence for and against the treatment is 
presented to the court. See Superintendent of Belchertown State School v. Sa-
ikewicz, 373 Mass. 728, 757 (1977); CPCS Performance Standards for Authority 
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to Treat Cases No. 1. In cases involving minor children, counsel must determine the 
child’s position with respect to the treatment and represent the child accordingly. 

As such, child’s counsel plays a critical role in authority to treat proceedings. 
Child’s counsel cannot simply rely on the report of the guardian ad litem but 
must conduct an independent investigation, determine and advocate for the 
child’s position, and monitor the administration of any treatment approved by 
the court. In addition, as long as parental rights have not been terminated, the 
parents are parties to the proceeding and have a right to participate fully. 

§ 21.6.4 Investigation and Case Planning 

Immediately upon the filing of a motion or petition seeking authority to treat, 
counsel should: (a) obtain a copy of the motion and any affidavits or other doc-
uments filed with the motion; (b) determine whether treatment currently is being 
administered on an emergency basis or otherwise; (c) determine whether the 
proceeding needs to be expedited; (d) ensure that a guardian ad litem has been 
appointed to conduct an investigation, or that DSS has requested the appoint-
ment of a guardian ad litem (unless contrary to the child client’s position and 
interests); (e) consider any privilege issues and assert the client’s rights as neces-
sary; and (f) inform the client of the motion. 

Counsel should meet with the client as soon as possible after the motion has 
been filed. Counsel should explain the substance of the motion, the nature of the 
proceeding, and the legal issues the court will decide. Counsel should also ex-
plain to the client the role of counsel, the guardian ad litem, and other parties in 
the case. Counsel must determine the client’s view of the facts and the client’s 
wishes regarding treatment. Counsel for children should tailor the explanation 
and discussion to the child’s age and abilities. 

It is important that counsel undertake his or her own independent investigation 
regarding the proposed treatment, its risks and benefits to the child, and the exis-
tence of any less restrictive alternatives. The attorney should review relevant 
documents, such as medical and treatment records, evaluations, school records, 
court records, and DSS records. If the child is in a residential program or hospi-
tal, counsel should review the staff and nursing notes concerning the child. The 
attorney should also consult with persons who have knowledge about the child’s 
condition and treatment history, such as the treating psychiatrist or psychothera-
pist, social workers, current and past caretakers, biological parents (with consent 
of parents’ counsel), teachers, and other collaterals. The attorney may wish to 
coordinate some of his or her fact-finding with other counsel or the guardian ad 
litem, arranging to meet together with the treating psychiatrist, for example. 
Counsel may also consult medical or social science literature regarding the 
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child’s condition and proposed treatment. Depending upon whom counsel repre-
sents and the type of records sought, counsel may need to obtain the consent of 
DSS or serve a subpoena to review the child’s medical and psychiatric records. 
See Chapter 4, Investigation and Discovery, and Chapter 9, Privilege and Confi-
dentiality, for a discussion about obtaining the child’s medical and mental health 
records. 

Finally, counsel should consider whether to hire an expert to assist counsel in 
determining or advancing the client’s position and, if one is needed, counsel 
should file a motion for funds under the Indigent Court Costs Act. See Chapter 
11, Use of the Massachusetts Indigent Court Costs Act. If counsel wishes the 
expert to conduct an independent evaluation of the child, counsel may need to 
file a motion to compel DSS to make the child available for the evaluation. If 
counsel needs assistance locating an expert, he or she should call the CPCS 
Children and Family Law regional coordinator or the CPCS Children and Family 
Law Program administrative office in Boston. 

For authority to treat cases involving the administration of antipsychotic medica-
tion, counsel should obtain information in the following areas, as appropriate. 
(Much or all of this information should be contained in the guardian ad litem 
report and the physician’s affidavit.) 

(a) Mental health disorder. The child’s mental health disorder or condition the 
proposed treatment is designed to address, including diagnosis, associated 
characteristics, signs, symptoms, and prognosis. 

(b) History of mental illness. The child’s mental health history, including any 
other diagnosed mental disorders. 

(c) Medical history. The child’s medical history, including medical conditions 
or developmental issues the child has that may complicate or impact the 
proposed treatment. 

(d) Family history. Any relevant medical and mental health history of family 
members. 

(e) The child’s functioning. The child’s overall functioning at home (foster home, 
residential program, or hospital setting), in school, and in the community, 
including any behavioral or disciplinary issues. 

(f) Capacity to understand the condition and the proposed treatment. The 
child’s cognitive ability and emotional maturity as it relates to his or her 
capacity to understand his or her condition and the proposed treatment and 
to make reasoned decisions about the treatment. 
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(g) Placement issues. The child’s history of placement or caretaker changes, 
current placement, and proposed plan. 

(h) Treatment history and the current treatment plan. Any other treatments that 
have been or are currently being provided, such as medications, hospitali-
zation, or other clinical interventions, including any medication prescribed 
for emergencies or on an as-needed basis. The effectiveness and side ef-
fects of each medication, and the reasons for discontinuing the medications, if 
discontinued. 

(i) Proposed treatment plan. The specific medication (or medications) to be 
provided, including: 

• dosage ranges; 

• method of administration; 

• expected benefits and time period before expected benefits; 

• expected side effects, including severity and likelihood of occur-
rence, and any treatment recommended to counteract side effects; 

• recommended lab or other medical tests or assessments to monitor 
progress or adverse effects; 

• contingent plans if expected benefits are not achieved; 

• whether medication is FDA approved for the purpose prescribed, 
and if not, what clinical data or experience is known about the use 
of this medication for this purpose; 

• effect of noncompliance with medication; 

• effect of substance abuse on medication; and 

• plan for monitoring benefits and side effects. 

 The plan should also include any other treatments proposed to be used in 
conjunction with medication, such as individual psychotherapy, group ther-
apy, or behavior management. 

(j) Ancillary services. Any other services currently being provided or expected 
to be provided (though not part of the physician’s proposed treatment plan), 
such as residential treatment, special education services, respite, or family 
support. 
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(k) Alternatives to proposed treatment. Whether any reasonable alternatives 
exist to the proposed treatment, including providing no treatment, and what 
are the potential risks and benefits to the alternatives. 

(l) Child’s preference. The child’s preferences regarding treatment, if any, and 
the reasons for his or her stated preferences. 

(m) Parents’ preferences. The wishes of the parents regarding the proposed 
treatment, including any religious beliefs to the extent they are relevant to 
the proposed treatment. 

§ 21.6.5 Preparing for and Conducting the Hearing 

In preparing for the hearing, counsel should review the guardian ad litem report 
(and all documents referenced in the report), all other documents that counsel 
expects will be admitted into evidence, and any other documents that may be 
helpful in presenting or defending the case. Counsel also should confer with 
potential witnesses and, if necessary, subpoena witnesses. Counsel should dis-
cuss with his or her client the desirability of the client testifying. The Juvenile 
Court has prepared a draft “bench card” to assist judges in evaluating the evi-
dence in cases involving antipsychotic medication. Review of this document 
may assist counsel in preparing for the hearing. The Juvenile Court Bench Card 
is included at Exhibit 21G. 

In cases involving adults, the Supreme Judicial Court has held that the parties 
must be given adequate notice of the hearing and an opportunity to be heard and 
to pursue an appeal. See Rogers v. Comm’r of Dep’t of Mental Health, 390 Mass. 
489, 504 (1983). Counsel should object if the client was not afforded sufficient 
notice and opportunity to challenge the proposed treatment order. 

In many courts, the guardian ad litem is present at the hearing. Usually the DSS 
attorney will conduct the direct examination. Child’s and parents’ counsel may 
then cross-examine the guardian ad litem. In other courts, the guardian ad litem 
may not ordinarily be present and the judge simply relies on the report. If counsel 
wishes to cross-examine the guardian ad litem, counsel should ensure the guardian 
ad litem’s presence by subpoena or otherwise. 

The practice in many courts is not to have the physician appear but instead to 
rely on the physician’s affidavit. However, this should occur only by agreement 
of the parties. The affidavit is hearsay and there is no valid exception for its 
admissibility. Compare G.L. c. 201, § 6(e) (permitting admission of the affida-
vit in cases involving adults, provided there are no contested issues of fact). If 
the parent or child opposes the treatment, counsel should object to admission of 
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the affidavit or should subpoena the physician to testify. Some courts permit 
physicians to testify by telephone if they are located some distance from the 
court or if their schedules make it difficult for them to come to court. 

Whether admitted by affidavit or through live testimony, the physician’s opinion 
must meet all the requirements for expert opinion. Thus, the physician must 
have the proper qualifications. The crucial question is whether the expert has 
sufficient “education, training, experience and familiarity” with the subject mat-
ter in order to offer an opinion that will help the judge interpret technical, scien-
tific, or medical evidence. See Commonwealth v. Richardson, 423 Mass. 180, 
183 (1996); Prop. Mass. R. Evid. 702. In cases involving the administration of 
antipsychotic medication to adults, the affidavit may be prepared by either a 
licensed physician or a certified psychiatric nurse clinical specialist. See 
G.L. c. 201, § 6(c). However, there is nothing requiring the court to accept an 
affidavit from a nurse in cases involving children, and counsel should object if 
the nurse is not properly qualified. Similarly, if the affidavit is presented by a 
physician, but not a psychiatrist, or by a psychiatrist who has no experience with 
children, counsel should consider objecting to the physician’s qualifications. 

Practice Note 
In facilities licensed by the Department of Mental Health, psychotro-
pic medication may be prescribed by: (1) a psychiatrist; (2) a li-
censed physician with the appropriate training or experience; or 
(3) “a licensed psychiatric nurse clinical specialist, licensed nurse 
practitioner, or licensed physician assistant acting within the scope 
of applicable authority and trained or experienced in the use of psy-
chotropic medication, who has seen the client and is familiar with the 
case history. . . .” 104 C.M.R. § 28.06(b)(3). However, the fact that a 
particular professional has authority to prescribe psychotropic medi-
cation does not preclude counsel from objecting to that person’s 
qualifications at the hearing. 

In addition, the expert’s opinion must be based on a sufficient factual founda-
tion. See, e.g., Kirby v. Morales, 50 Mass. App. Ct. 786, 792 (2001). A frequent 
complaint in cases involving antipsychotic medication is that the prescribing 
physician meets with the child only briefly, and sometimes not at all, relying on 
reports from others. In the appropriate case, counsel opposing the treatment may 
object to the proposed order if the physician’s opinion is based on an inadequate 
factual foundation. 

Finally, counsel should be aware that the testimony of an expert witness retained 
by parents’ or child’s counsel must also meet the requirements for the admissi-
bility of expert opinion. See Chapter 10, Experts, for a further discussion about 
the admission of expert opinion. 
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Other witnesses at the hearing may include the DSS social worker, treatment 
providers, foster parents, the child’s parents, and the child. If the child is able to 
express a preference and wishes to attend the hearing, he or she should be per-
mitted to testify in the proceeding. See In re Rena, 46 Mass. App. Ct. 335, 338 
(1999). In Rena, the Appeals Court held that the judge should have heard di-
rectly from the mature minor instead of relying solely on representations of child’s 
counsel and others regarding Rena’s wishes. In re Rena, 46 Mass. App. Ct. at 338. 

Consistent with the client’s position, counsel should object to the admission of 
the client’s privileged information. Alternatively, the parent or child may stipu-
late that privileged information be admitted solely for purposes of the authority 
to treat proceeding but not for purposes of any subsequent hearing on the merits 
of the underlying care and protection or § 23C petition. A Sample Agreement 
and Draft Protective Order is included at Exhibit 21L. 

§ 21.6.6 Findings and Order of the Court 

The judge must issue written findings in support of the order addressing each of 
the substituted judgment factors, including determining the pros and cons of 
treatment for each factor and analyzing the relative weight of each factor. See 
Guardianship of Roe, 383 Mass. 415, 448 (1981). The judge’s decision must be 
supported by a preponderance of the evidence. See Guardianship of Doe, 411 
Mass. 512, 523–25 (1992). If treatment is ordered, the court should authorize a 
specific treatment plan. See Rogers v. Comm’r of Dep’t of Mental Health, 390 
Mass. 489, 506–07 (1983). The court order must also provide for periodic re-
views by the court and should include a termination date. See Rogers, 390 Mass. 
at 507; Guardianship of Weedon, 409 Mass. 196, 200–01 (1991). 

In cases involving antipsychotic medication, the treatment plan should include 
the medication and dosage ranges, any treatments necessary to counteract side 
effects, alternative treatments, and the circumstances under which alternative 
treatments may be used. In addition, the plan should include particular tests 
needed to monitor potentially serious side effects. For example, depending upon 
the medication, children may need periodic liver function tests, monitoring of 
weight gain, glucose levels, AIMS testing (to check for signs of tardive dyskine-
sia, a movement disorder), or ophthalmologic exams. For information about 
various antipsychotic medications and their side effects, see the Children’s Mental 
Health Treatment Resource List, included at Exhibit 21E. 

Most courts will appoint a guardian ad litem to monitor the treatment ordered. 
This guardian ad litem is commonly referred to as a “Rogers monitor.” The Rog-
ers monitor need not be the same person who prepared the guardian ad litem 
report. If the guardian ad litem was an attorney, counsel may request that a person 
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with appropriate medical or mental health experience be appointed as the moni-
tor. The monitor should review records and consult with caregivers, treatment 
providers, the child, and counsel on a regular basis to assess compliance with the 
treatment plan and to monitor the child’s response to the treatment. The monitor 
should file a report in advance of all court review dates. 

Counsel should submit proposed findings of fact and proposed orders regarding 
the treatment and the duties of the monitor that reflect the client’s position. 
Counsel should request that the order include a requirement that counsel be noti-
fied if the current dosage or medication is changed, if an approved alternate 
treatment is used, or if the child develops unanticipated or serious side effects. 
Counsel should also request that periodic reviews and an expiration date be in-
corporated into the court’s order. 

Practice Note 
It is not clear who is responsible for ensuring that a copy of the court 
order is delivered to the treating psychiatrist and to the facility or care-
taker for the child, and sometimes this does not occur. Counsel should 
request that the order include a provision requiring DSS, as the child’s 
custodian, to provide copies of the order to those persons. 

After the hearing, counsel should meet with the client to explain the court’s de-
cision. Counsel should maintain regular contact with the court-appointed moni-
tor but should not rely solely on the monitor to assess compliance with the 
treatment plan or the effects of the treatment on the child. Instead, child’s coun-
sel should independently monitor the child’s treatment, including reviewing staff 
and treatment notes, attending treatment plan meetings, and maintaining contact 
with the child, treatment providers, and other collaterals. 

§ 21.6.7 Reviews and Appeals 

The court must conduct periodic reviews of treatment orders. See Guardianship 
of Weedon, 409 Mass. 196, 201 (1991). The standard to be applied at periodic 
reviews is whether the person’s condition and circumstances have substantially 
changed since the initial treatment order was entered, such that the person, if 
competent, would no longer consent to treatment. See Guardianship of Brandon, 
424 Mass. 482, 488 (1997). In cases involving the administration of antipsy-
chotic medication to children, reviews should be more frequent than for adults 
because the benefits and side effects of the medications are less certain than with 
adults and because children’s diagnoses and treatment needs are more likely to 
change over time. Counsel should request review dates no less than every three 
to six months. 
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Ideally, the guardian ad litem monitor should submit his or her report in advance 
of the review date, although this does not always occur. To ensure counsel has 
an opportunity to review the report before the review hearing, counsel should 
ask the court to require the monitor to file and serve the report on all parties by a 
date certain before the scheduled review date. If counsel has any concerns about 
the report’s accuracy or completeness, counsel then has the opportunity to fol-
low up on those concerns prior to the review date. 

With one exception, an order authorizing treatment is considered final for the 
purposes of appeal, and counsel objecting to the order must follow the process 
for the appeal of final judgments. See Care and Protection of Beth, 412 Mass. 
188, 191–92 n.7 (1992); In re Rena, 46 Mass. App. Ct. 335, 336 (1999). Where 
necessary and appropriate, counsel should request a stay of the order pending 
appeal. Care and Protection of Beth, 412 Mass. at 191–92 n.7. In an emergency, 
the Appeals Court can expedite the appeal. In re Rena, 46 Mass. App. Ct. at 336. 
If the client wishes to appeal a treatment order, trial counsel should notify CPCS 
immediately so that appellate counsel may be appointed. See Chapter 17, Post-
judgment Representation, for a more thorough discussion about filing and pursu-
ing the appeal. 

In cases involving the decision to withhold or discontinue life-sustaining medi-
cal treatment, a court order is considered interlocutory for purposes of appeal. 
G.L. c. 119, § 38A. Thus, Juvenile Court orders can be reviewed by the Supreme 
Judicial Court under G.L. c. 211, § 3. Orders of the Probate and Family Court 
can be reviewed by the Appeals Court under G.L c. 231, § 118. For a further 
discussion about interlocutory relief, see Chapter 12. 

§ 21.7 ADMISSION TO A MENTAL 
HEALTH FACILITY 

Children in DSS custody are sometimes placed in locked mental health facilities. 
A mental health facility is defined as a public or private facility for the inpatient 
care or treatment or diagnosis or evaluation of mentally ill or mentally retarded 
persons. See G.L. c. 123, § 1; 110 C.M.R. § 11.16. This includes both psychiatric 
hospitals and psychiatric units of general hospitals. It also includes locked resi-
dential treatment programs for children and adolescents, referred to as IRTPs 
(intensive residential treatment programs), BIRTs (behavioral intensive residential 
treatment programs), CIRTs (clinically intensive residential treatment programs), 
and ARTs (acute residential treatment programs).  

If a child client is placed in a locked facility, and the child is not being held on 
delinquency charges by the Department of Youth Services, counsel can assume the 
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placement is a mental health facility. This is because no child in DSS custody may 
be placed in a facility that is wholly locked or barred unless it is a mental health 
facility. See 110 C.M.R. § 7.120(5)(h). It is critical that counsel determine whether 
the child is in a mental health facility or an unlocked residential treatment program 
as there are special rules for consenting to a child’s placement in a mental health 
facility (discussed below). See 110 C.M.R. § 11.16. 

Practice Note 
Sometimes a child is moved from a hospital setting to a “step down” 
program outside the hospital. The Department of Social Services 
and others may consider a “step down” program to be much like an 
unlocked residential treatment program. However, for purposes of 
who may consent to the child’s placement, if the program is locked, 
it is a mental health facility, and the special rules for mental health 
facilities apply. 

Generally, an individual under age nineteen may not be admitted to an adult unit 
of a Department of Mental Health (DMH) facility. See 104 C.M.R. § 27.05(7). 
However, DMH may place a youth who is seventeen or eighteen years old in an 
adult unit if the youth has been committed to a mental health facility by the 
court under G.L. c. 123, and the commissioner of DMH determines that the 
youth cannot be safely maintained in an adolescent unit. See discussion below 
regarding commitments under G.L. c. 123. 

The Department must contact the child’s parents or guardians within three busi-
ness days of the child’s hospitalization, and must maintain weekly contact with 
them until the child is discharged. G.L. c. 18B, § 23. Further, the Department 
must begin discharge planning immediately, with the goal of returning the child 
home or to a community placement. G.L. c. 18B, § 23. Within five business days 
of being notified that hospitalization is no longer clinically appropriate, the De-
partment must determine the appropriate placement for the child and immedi-
ately initiate the placement referrals. G.L. c. 18B, § 23. Not more than thirty 
days after being notified that continued hospitalization is no longer clinically 
appropriate, the Department must refer the matter to an interagency review 
team. G.L. c. 18B, § 23. 

§ 21.7.1 Consent to Admission 

Admission of children to mental health facilities is addressed in 110 C.M.R. 
§ 11.16. If the child is in the custody of DSS under a care and protection or 
G.L. c. 119, § 23(a)(3) petition, DSS may consent to admission for up to ninety 
days. See 110 C.M.R. § 11.16(4). After ninety days, DSS must obtain judicial 
review. See 110 C.M.R. § 11.16(5). If a child is in the custody of DSS under a 
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CHINS petition, or is in the “care” of DSS under G.L. c. 119, § 23(a)(1), paren-
tal consent must be obtained. See 110 C.M.R. § 11.16(3). However, if the par-
ents are unavailable, or if the parents authorize DSS to consent, then DSS may 
give consent. See 110 C.M.R. § 11.16(4)(b). 

In D.L. v. Commissioner of Department of Social Services, the Supreme Judicial 
Court rejected a challenge to a DSS regulation giving DSS authority to admit a 
child in its custody to a mental health facility for up to ninety days. D.L. v. 
Comm’r of Dep’t of Soc. Servc., 412 Mass. 558, 566–67 (1992). The court noted 
that a parent has the ability to quickly admit his child to a mental health facility 
when a bed becomes available. 412 Mass. at 565–66. The court reasoned that 
children in DSS custody would be placed at a disadvantage if DSS did not have 
the same ability. 412 Mass. at 565–66. 

Parents and children have the right to seek judicial review of DSS’s custodial 
decisions, including decisions about medical care. See Care and Protection of 
Isaac, 419 Mass. 602, 611 (1995); Care and Protection of Jeremy, 419 Mass. 
616, 623 (1995). In Isaac and Jeremy, the Supreme Judicial Court held that the 
court should apply an abuse of discretion standard when reviewing a decision by 
DSS about where the child should live. Care and Protection of Jeremy, 419 
Mass. 616, 623 (1995). However, there is language in those cases that suggests 
the court should apply a lower standard of review whenever a child’s liberty 
interests are at stake, as they are when the child is placed in a locked facility. 
Isaac, 419 Mass. at 609 n.6; Jeremy, 419 Mass. at 620 n.7; see also Parham v. 
J.R., 442 U.S. 584, 600 (1979) (children have “a substantial liberty interest in 
not being confined unnecessarily for medical treatment). See Chapter 7, Services, 
Visitation and Placement, for a detailed discussion of the Isaac and Jeremy cases. 

If the child’s hospitalization or placement in a locked mental health facility will 
continue beyond ninety days, DSS must seek judicial review. See 110 C.M.R. 
§ 11.16. The regulation does not indicate what standard the court should apply at 
this review hearing. One possibility is to apply the same standard of review that 
is required to involuntarily commit an adult: proof beyond a reasonable doubt 
that the person is mentally ill and that discharge from the facility would create a 
likelihood of serious harm. See G.L. c. 123, § 8; Doe v. Doe, 377 Mass. 272, 281 
(1979); Super. of Worcester State Hosp. v. Hagberg, 374 Mass. 271, 276 (1978). 
Alternatively, the court could apply the same substituted judgment standard that 
is used to make decisions about antipsychotic medication and other types of 
extraordinary medical treatment for children. See Doe v. Doe, 377 Mass. at 279. 

Unfortunately, children in DSS custody frequently remain in locked mental health 
facilities beyond ninety days without any judicial review. This may be because 
DSS and counsel do not realize the ninety days has passed, are not aware that the 
child’s placement is a locked mental health facility, or do not know that judicial 
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review is required. Counsel for children (and parents) should know whether the 
child is in a locked mental health facility and should keep track of the number of 
days the child has been in the facility. Counsel should bring the matter to the atten-
tion of DSS and the court if the child is expected to remain in the program (or be 
transferred to another mental health facility) in excess of ninety days. 

§ 21.7.2 Admission of Youth Ages Sixteen and Seventeen 

A youth who is sixteen or older may apply for voluntary admission to a mental 
health facility. See G.L. c. 123, § 10; 110 C.M.R. § 11.16(2). In addition, a youth 
who is sixteen or older who has applied for voluntary admission has the right to 
leave the facility upon submission of a “three-day notice.” See G.L. c. 123, § 11. 
Under the three-day notice rule, a person who voluntarily commits himself or 
herself to a mental health facility may leave after three days unless the facility 
files a petition to involuntary commit the person under G.L. c. 123, § 8. 

Under Department of Mental Health regulations, a minor child age sixteen or 
older who was admitted by a parent or guardian has the same rights as a sixteen- 
or seventeen-year-old who applied for his or her own admission, including the 
right to leave upon submission of a three-day notice. See 104 C.M.R. § 27.06. 
What this means is that if DSS admits a sixteen- or seventeen–year-old child to a 
locked mental health facility, and the teen submits a three-day notice, the facility 
must release the teen or file a petition for involuntary commitment. See discussion 
below concerning involuntary commitment procedures. 

§ 21.7.3 Emergency Commitments 

General Laws c. 123, § 12 governs the emergency commitment of individuals to 
a mental health facility. Any person may be admitted for up to three days if the 
failure to hospitalize that person would create a likelihood of serious harm by 
reason of mental illness. See G.L. c. 123, § 12. “Mental Illness” is defined as “a 
substantial disorder of thought, mood, perception, orientation, or memory which 
grossly impairs judgment, behavior, capacity to recognize reality or ability to 
meet the ordinary demands of life . . . .” See 104 C.M.R. § 27.05(1). “Likelihood 
of serious harm” is defined as: 

• a substantial risk of physical harm to self as evidenced by threats 
or attempted suicide or serious bodily harm; 

• a substantial risk of physical harm to others as evidenced by 
homicidal or other violent behavior or the fact that others are in 
reasonable fear of violent behavior or serious physical harm; or 
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• a very substantial risk that the individual is not able to protect 
himself from impairment or injury because his or her judgment is 
so affected. 

See G.L. c. 123, § 1. 

There are two ways a person can be committed to a mental health facility on an 
emergency basis. First, a clinician or police officer may apply directly to the 
facility for admission. See G.L. c. 123, § 12(a). This is sometimes referred to as 
“pink papering.” If the person is admitted, the facility must inform the person of 
his or her right to an attorney. If the patient requests counsel, the facility must 
notify CPCS so that counsel may be appointed. See G.L. c. 123, § 12(b). Alterna-
tively, any person, such as a parent, spouse, or other relative, may apply for a 
commitment order in the District or Juvenile Court. See G.L. c. 123, § 12(e). In 
this instance, the court must appoint counsel. See G.L. c. 123, § 12(e). Under 
either procedure, the patient must be evaluated by a licensed physician or qualified 
psychologist. See G.L. c. 123, § 12(a), (e). If admitted, the patient must be released 
after three days unless the hospital files a petition for involuntary commitment 
under G.L. c. 123, § 8. See G.L. c. 123, § 12 (d), (e). In some courts, the judge 
may order a child to be “screened” by a court clinician if there are concerns that 
the child is in need of emergency hospitalization. 

§ 21.7.4 Civil Commitment Standard 

A person may be involuntarily committed to a mental health facility if the court 
finds that the person is mentally ill and that failure to retain the person would 
create a likelihood of serious harm as a result of the person’s mental illness. See 
G.L. c. 123, §§ 7 and 8. In addition, the court must find that there is no less re-
strictive setting appropriate for the person. See Commonwealth v. Nassar, 380 
Mass. 908 (1980). The standard of proof is beyond a reasonable doubt. See 
Worcester State Hosp. v. Hagberg, 374 Mass. 271, 276 (1978). An initial com-
mitment order cannot exceed six months. See G.L. c. 123, § 8(d). Subsequent 
commitments may be for up to one year. See G.L. c. 123, § 8(d). 

General Laws c. 123, § 5 provides an independent right to counsel in civil com-
mitment proceedings. If a facility petitions for the commitment of a child in DSS 
custody, the court may choose to appoint a separate attorney from the Mental 
Health Litigation Unit at CPCS. In that case, the children and family law attorney 
should work closely with the mental health attorney. 

Chapter 123 provides two avenues of relief if the child wants to leave the facil-
ity. First, the child may file an application for discharge in the Superior Court at 
any time prior to expiration of the order based on changed circumstances. See 
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G.L. c. 123, § 9(b). Second, if the child was committed to a facility by the Dis-
trict Court, he may appeal a question of law to the appellate division of the Dis-
trict Court. See G.L. c. 123, § 9(a). If the child was committed by the Juvenile 
Court, he or she may seek relief from judgment in the trial court under Mass. R. 
Civ. P. 60(b) or, alternatively, file a writ of habeus corpus under G.L. c. 248, § 1. 
See In re Laura, 54 Mass. App. Ct. 853, 856 (2002) (citing Temple v. Marlborough 
Div. of the Dist. Ct. Dept., 395 Mass. 117, 120, 127 (1985)). 

§ 21.7.5 Rights of Children in Mental Health Facilities 

Once placed in a locked mental health facility, many children and parents have 
questions about the children’s rights. Can they send and receive mail? Can they 
call their parents or friends on the phone? Can they meet with their attorneys? 
When and what types of physical restraint may the staff use? Can the children 
review their own records? The Department of Mental Health has extensive regu-
lations on the subject. See 104 C.M.R. §§ 27.00 et seq. and 28.00 et seq. Coun-
sel should make sure their child clients know their rights. For example, children 
have the right to: 

• have reasonable access to a telephone to make and receive confi-
dential calls; 

• visit privately at reasonable times with anyone they choose; 

• send and receive unopened, uncensored letters; 

• be free from unreasonable searches; 

• have privacy in sleeping, dressing, bathing, toileting, and personal 
hygiene; 

• wear their own clothes; 

• file a complaint. 

See generally Handbook on the Legal Rights of Minors 57–65 (Mental Health 
Legal Advisors Committee, rev. 2001). 
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§ 21.8 TREATMENT FOR DRUG OR ALCOHOL 
DEPENDENCY 

General Laws c. 123, § 35 authorizes the District or Juvenile Court to commit a 
person involuntarily to a facility operated by the Department of Public Health for 
up to thirty days if the court finds that the person is an alcoholic or a substance 
abuser and that there is a likelihood of serious harm as a result of his or her alco-
holism or substance abuse. See G.L. c. 123, § 35. The petition may be filed by a 
police officer, physician, relative, guardian, or court officer. See G.L. c. 123, 
§ 8(d). After the petition is filed, the court must order an examination by a quali-
fied physician or psychologist. See G.L. c. 123, § 8(d). The subject of the petition 
has the right to court-appointed counsel, to be present at the hearing, and to present 
independent expert or other testimony. See G.L. c. 123, § 8(d). 

If a child is adjudicated to be in need of services under the CHINS statute, either 
DSS or the Juvenile Court may refer him or her to the Department of Public 
Health (DPH) for drug or alcohol treatment. See G.L. c. 111E, § 13A. Upon re-
ceipt of a referral, DPH must arrange for a qualified physician to evaluate the 
child to determine whether or not the child is drug dependent and would benefit 
from treatment. See G.L. c. 111E, § 13A. The child and his or her parent or legal 
guardian must agree to the treatment. See G.L. c. 111E, § 13A. Treatment may 
be provided on an inpatient or outpatient basis. See G.L. c. 111E, § 13A. 

Finally, a child twelve years of age or older who is found to be drug dependent 
by two or more physicians may consent to his or her own treatment for drug 
dependency without permission from a parent or legal custodian. See 
G.L. c. 112, § 12E. The Department of Social Services regulations provide that if 
a minor is unwilling to consent to treatment, DSS can consent on the minor’s 
behalf. See 110 C.M.R. § 11.08. Unfortunately, there is a severe shortage of beds 
for inpatient substance abuse treatment for minors, and the programs that do 
exist vary in their suitability and willingness to work with drug-dependent 
youth, particularly drug-dependent youth who are resistant to treatment. (For a 
directory of substance abuse programs in Massachusetts visit the Web site for 
the Department of Public Health’s Bureau of Substance Abuse at 
http://www.mass.gov/dph/bsas.) 

§ 21.9 CONCLUSION 

While the child’s medical and mental health needs may at times seem peripheral 
to the state intervention case, often just the opposite is true. With appropriate 
treatment for the child and supportive services for the parents, children can and 
do go home. Similarly, appropriate treatment and support services may be critical 
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to ensure a successful adoption or other permanent plan for the child. For chil-
dren who remain in DSS custody into their teens, advocacy in this area can take 
on increasing importance and may even become the primary focus of counsel’s 
representation. 
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EXHIBIT 21A—1998 DSS Memorandum from 
Commissioner Carlisle and Well Child Visit Schedule 
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EXHIBIT 21B—Massachusetts Division of Medical 
Assistance, Provider Manual Appendices, 
Appendix W (EPSDT Schedule) 
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EXHIBIT 21C—Healthy Development Checklist 
for Children in Foster Care*

                                                           
* Reprinted from Ensuring the Healthy Development of Foster Children, A Guide 
for Judges, Advocates and Child Welfare Professionals, a publication of the New 
York State Permanent Judicial Commission on Justice for Children (http://www
.courts.state.ny.us/ip/justiceforchildren/index.shtml) 
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EXHIBIT 21D—Description of Special Kids/Special 
Care Program 

Special Kids Special Care 

A program for Medically Complex Children in Foster Care 

General Overview: 

The Department of Social Services (DSS), MassHealth, and Neighborhood 
Health Plan (NHP) co-sponsor a medical pilot program for children in foster 
care who have special health care needs. Special Kids Special Care provides 
intensive medical case management for children with complex medical needs 
who are in DSS custody and in foster care. The child must need complex medi-
cal management on a regular basis and skilled nursing care on a regular basis; or 
skilled assessment or monitoring for an unstable medical condition on a regular 
basis. The clinical team at MassHealth reviews recent medical records to deter-
mine whether the child is medically appropriate for the program. 

A child must be in DSS custody and in foster care (some group care settings 
are allowed) when initially enrolled. If a child is subsequently adopted, under 
guardianship or returns to the biological parents, the child can remain in the pro-
gram as long as they are medically appropriate and the case is open with DSS. 

Medical Case Management Provided: 

 Once a child is enrolled, a pediatric nurse practitioner (PNP) from NHP 
works with DSS staff, the foster family and the primary care physician to 
develop a detailed Individualized Healthcare Plan and arrange for the child 
to obtain all necessary medical care and services. 

 The Individualized Healthcare Plan is updated quarterly and provided to the 
DSS social worker, social workers from contracted agencies, if any, and the 
foster parent(s). 

 The PNP makes home visits and assesses the child’s medical needs on an 
ongoing basis. 

 The PNP assesses the child’s need for additional specialty care, services and 
equipment and orders and arranges for whatever is necessary. The Mass-
Health prior approval process that is required for some medical equipment 
and services is not required. 

 A PNP is on call 24 hours a day, 7 days a week. 
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 The primary care physician and PNP work closely with the child’s DSS 
social worker and foster family to provide management and monitoring of 
the child’s healthcare needs 24 hours a day, 7 days a week. 

 The PNP works collaboratively with school nurses and other community 
and state agencies to coordinate and facilitate all services and resources that 
are available and beneficial to the child. 

 The PNP works with the DSS staff and foster parents to assess potential 
respite placements and ensure that the respite placement has all necessary 
medical services and equipment. 

 For children transitioning to adoption, guardianship or biological parents, 
the PNP coordinates medical services, assists DSS in assessing the parents’ 
ability to care for the child and visits the prospective home to determine its 
appropriateness for meeting the child’s medical needs. 

Examples of some of the medical conditions of children currently enrolled are: 
Uncontrolled Diabetes, congenital anomalies, liver disease, Prematurity, Spastic 
Quadraparesis, Encephalopathy, neurological disorders, Cystic Fibrosis, AIDS, 
Renal Failure, Cancer and Cerebral Palsy. The program serves children from 
newborn to 22 years of age. The current service area includes Metropolitan Bos-
ton, Southeastern Massachusetts, Northeastern Massachusetts and Central Mas-
sachusetts. To make a referral, learn more about Special Kids Special Care or 
arrange an in-service, please contact either: 

Mary Lutz, RN, MPH, DSS Director of Medical Services at 617-748-2358 or e-mail 
at mary.lutz@state.ma.us. 

Deborah Ann Titelbaum, RN, BSN, MassHealth Nurse Manager at 617-573-1836 
or e-mail at deborah.titelbaum@state.ma.us. 
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EXHIBIT 21E—Children’s Mental Health Treatment 
Resource List 

Committee for Public Counsel Services 
Children and Family Law Program 

MENTAL ILLNESS IN CHILDREN AND THE USE 
OF PSYCHOTROPIC MEDICATIONS 

Selected Readings 

Physicians Desk Reference (2000) 

Diagnostic and Statistical Manual of Mental Disorders: DSM-IV (1994) 

Lawrence J. Albers, Handbook of Psychiatric Drugs: 2001-2002 Edition. 

Kalyna Z. Bezchlibnyk-Butler & J. Joel Jeffries, ed., Clinical Handbook of Psy-
chotropic Drugs (1999) 

Ronald T. Brown & Michael G. Sawyer, Medications for School-Age Children: 
Effects on Learning and Behavior (1998) 

Joseph T. Coyle, “Editorial: Psychotropic Drug Use in Very Young Children,” Jour-
nal of the American Medical Association, Vol. 283, No. 8 (February 23, 2000) 

J. Thomas Dalby & Eunice L. Clavner , ed., Applications of Psychology in the 
Law Practice: A Guide to Relevant Issues, Practices, and Theories (1997) 

Edward H. Drummond, The Complete Guide to Psychiatric Drugs: Straight Talk 
for Best Results (2000) 

Jerrold S. Maxmen & Nicholas G. Ward, Essential Psychopathology and Its 
Treatment (1995) 

David Rosenberg , et. al., Textbook of Pharmacotherapy for Child and Adoles-
cent Psychiatric Disorders (1994) 

Timothy E. Wilens, Straight Talk About Psychiatric Medications for Kids (1999) 

Mental Health: A Report of the Surgeon General (December, 1999) 

Report of the Surgeon General’s Conference on Children’s Mental Health: A 
National Action Agenda (January 2001) 
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Journal of the American Academy of Child and Adolescent Psychiatry, Special 
Section: Current Knowledge And Unmet Needs In Pediatric Psychopharma-
cology, 38:5 (May 1999) 

Child and Adolescent Psychopharmacology News (Guilford Press) 

Journal of Child and Adolescent Psychopharmacology (Mary Ann Liebert, Inc.) 

Selected Web Sites 

American Academy of Child & Adolescent Psychiatry (AACAP) 
http://www.aacap.org

American Academy of Pediatrics 
http://www.aap.org

American Medical Association 
http://www.ama-assn.org

American Psychiatric Association 
http://www.psych.org

American Psychological Association 
http://www.apa.org

Child & Adolescent Bipolar Foundation 
http://www.bpkids.org

The Child Advocate 
http://www.childadvocate.net

National Alliance for the Mentally Ill 
http://www.nami.org

National Depressive and Manic-Depressive Association 
http://www.ndmda.org

National Institute of Mental Health: Child and Adolescent Mental Health 
http://www.nimh.nih.gov/publicat/childmenu.cfm

National Mental Health Association 
http://www.nmha.org

CPCS Mental Health Litigation Unit Home Page (links to clinical websites) 
http://www.state.ma.us/cpcs/mhp/index.htm
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EXHIBIT 21F—DSS Form Letter from Social 
Workers to Physicians 

(Copy letterhead of Regional/Area Office here) 

      Date: ___________ 

Dear Doctor _________________________: 

The Department of Social Services (DSS) has custody of __________________, 
date of birth ______________________. The information requested in the at-
tached form is required so that DSS can determine whether it can consent to the 
surgery/procedure(s) planned. 

Please provide the information requested by __________________ so that the 
surgery/procedure(s) will not be delayed. You can fax the completed form to me 
at __________________________. 

Thank you. 

    __________________________________ 
    Social Worker 
    (telephone: ________________________) 

 

 

 

 

 

 

 

 

Rev. April, 2002/ML 
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(Copy letterhead of Area/Regional Office here) 

MEDICAL INFORMATION REQUEST 

Child’s Name: ___________________________ 
Date of Birth: ___________________________ 

The name(s) and a brief description of each planned procedure(s): ________ 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

For each procedure, describe the: 
Benefits expected: _______________________________________________ 
______________________________________________________________ 

Prognosis without the procedure(s): _________________________________ 
______________________________________________________________ 

Alternatives to the procedure(s): ___________________________________ 
______________________________________________________________ 

The potential risks, side effects and complications of the procedure(s) are: 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

Is the procedure(s) complex, new or part of a research protocol? Yes ___ 
No ___ If yes, please explain: _____________________________________ 
______________________________________________________________ 
______________________________________________________________ 

Is the procedure(s) the usual treatment for the child’s diagnosis? Yes ___ 
No ___ If no, please explain: ______________________________________ 
______________________________________________________________ 
______________________________________________________________ 

The type of anesthesia expected is: _________________________________ 
______________________________________________________________ 
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Is this anesthesia the usual type for this procedure? Yes ____ No ____ 
If no, please explain why this type of anesthesia must be used in this case: 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

The expected length of hospitalization: ______________________________ 

Physician Name (print) _______________________ Date _________ 

Physician Signature __________________________ 
Physician Telephone Number: __________________ 

 

Rev. April, 2002/ML 
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(Copy letterhead of Regional/Area Office here) 

      Date: _______________ 

Dear Doctor _________________________: 

The Department of Social Services (DSS) has custody of _______________, 
date of birth ______________________. The information requested in the at-
tached form is required so that DSS can determine whether it can consent to the 
medication that is being recommended. 

Please provide the information requested by __________________. You can fax 
the completed form to me at __________________________. 

Thank you. 

   ____________________________ 
   Social Worker 
   (telephone: __________________) 

 

 

 

 

 

 

 

 

Rev. April, 2002/ML 
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(Copy letterhead of Regional/Area office here) 

MEDICATION INFORMATION REQUEST 

Name of Child: _____________________ Date of Birth: _________________ 

Recommended Medication: ___________ Dose & Frequency: ____________ 

Child’s Diagnosis:_________________________________________________ 
________________________________________________________________ 

Allergies: ________________________________________________________ 
________________________________________________________________ 

Please explain the reason the medication is being prescribed (i.e., the symptom 
disorder or behavior being treated or prevented): _________________________ 
________________________________________________________________ 

Is the medication a psychotropic or neuroleptic drug? Yes ______ No ________ 

What are the potential side effects? ___________________________________ 
________________________________________________________________ 
________________________________________________________________ 
________________________________________________________________ 

Are laboratory or other tests recommended to monitor for side effects? 
Yes _____ No _____ If yes, how often should they be done and when should the 
first one be scheduled? _____________________________________________ 

What other medication is the child currently taking? ______________________ 
________________________________________________________________ 
________________________________________________________________ 

Are there any potential adverse interactions between the prescribed medication 
and any of the other medications the child is taking? Yes _____ 
No _____ If yes, please explain: ______________________________________ 
________________________________________________________________ 

Are there any contraindications to this medication for this child (such as age, 
medical condition, etc.)? Yes _____ No _____ If Yes, please explain: ________ 
________________________________________________________________ 

Are there specific risks to abruptly stopping the medication? Yes ____ 
No ____ If yes, explain: ____________________________________________ 

2nd Supplement 2012 21–65 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

   Prescriber Name (print) ____________________ 
    Date _______________________________ 

Prescriber Signature __________________________ 
Prescriber Telephone Number: __________________ 

** Please Note: Antipsychotic medications and any medication that consti-
tutes extraordinary medical treatment require a court order. 

 

Rev. April, 2002/ML 
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EXHIBIT 21G—Juvenile Court Bench Card 

Bench Card For Juvenile "Rogers" Hearings: 
Testimony of Physicians or Guardians Ad Litem, 

Draft Version 6-3-00 

Note: The term “target symptom(s)” refers to those specific symptoms or condi-
tions that a proposed medication is intended to treat. 

Qualifications of Physician 

What is your specific experience in prescribing psychiatric medications with chil-
dren/adolescents of this age/ with this diagnosis or clinical presentation? 

What education have you had in the past three years in pediatric psychophar-
macology that included the specific medications under consideration in this 
case? 

Have you in the past or currently received any compensation, inducements, 
incentives or rewards from the manufacturer or distributor of any of the medi-
cations under consideration in this case? 

Diagnosis, Indications/Contraindications for Medication 

What diagnosis/diagnoses describes this juvenile's psychiatric difficulties? 

What are the key criteria for making the diagnosis/diagnoses, and how certain 
are you that the diagnosis is correct? 

If there is more than one diagnosis, how do they interact with each other and 
what difference, if any, does that interaction make for prescribing psychiatric 
medications in this case? 

What medication(s) is being proposed? What class of medication is this and for 
what target symptom(s) is it ordinarily used? If an “anti-psychotic” medication, 
is it ever used for treatment of conditions or problems other than psychosis? 

What contraindications exist for use of the proposed medication(s)? Are any of 
them relevant to this case? 

For what specific target symptom(s) displayed by this child is this medication 
being proposed? Could there be a cause for the specific target symptom(s) other 
than the problems described in the psychiatric diagnosis? 
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In what ways is the juvenile's functioning impaired by the target symp-
tom(s)? In school? Relationships with adults, peers, family members, others? 
Impairment of tasks of ordinary life ordinarily expected of juveniles of this age? 
Risk to others? Risk to self? 

How severely is the juvenile's functioning impaired by the target symptom(s)? 

How likely is it that the impairing symptoms would remit without medication? 

Is this medication FDA approved for use for treatment of those target symp-
tom(s) with children/adolescents of this juvenile's age? 

If not FDA approved: what research exists regarding use of this medication for 
treatment of the target symptom(s) in children/adolescents of this juvenile's age? 

If the medication(s) are not FDA approved for use for this purpose with children, 
and there is not a solid research base regarding use of the medication for this 
purpose, what has been the experience of doctors using it for this purpose 
with children/adolescents? How do you know what the experience of these doc-
tors has been? Has this also been your experience? Are you aware of other doc-
tors who have had different experiences in using the proposed medication(s) to 
treat children/adolescents suffering from the target symptom(s)? 

Is there any information about the impact of the proposed medication(s) upon: 

(1) The developing brain or central nervous system? 

(2) Development of reproductive systems or process of reproduction (e.g., 
pregnancy)? 

(3) Growth hormone or other endocrine system development or functioning? 

(4) The development of any other major organ or organ system? 

Course of Treatment, Dose, Administration and Target Symptoms 

Course of Treatment 

When will the proposed medication(s) be started? How long is the proposed 
course of treatment? How and by what methods will progress or side-effects be 
monitored? 

When, or under what circumstances, will the following be reviewed: (a) the ongo-
ing need for medication(s); (b) possibility of dose adjustments upwards or 
downwards; (c) the possibility of “drug vacations” when administration is tem-
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porarily suspended; (d) possible need for augmentation with other medications; 
(e) impact of side-effects; or (f) termination of the proposed medication regime. 

Dose Range, Administration and Target Symptoms 

What dose range is being requested? Is there a recommended dosage in the 
PDR or research literature for use of this medication(s) with children/ 
adolescents with this diagnosis? What is the minimum standard dose believed to 
be effective in treating the target symptom(s)? What is the dose range typically 
used? What is the upper limit of the doses ordinarily used to treat the target 
symptom(s)? 

How is the dose determined? By age? Weight? Measurement of blood levels of the 
medication? By observation to see if the medication is having the desired effect? 

How often must the dose be administered? By what method? What alternatives 
are available if the juvenile refuses to the take medication orally? 

Medication Monitoring and Follow-Up 

How is the medication monitored over time? Does use of this medication re-
quire laboratory screening or monitoring such as blood tests? Liver function 
tests? Other laboratory tests? 

How frequently should the child be seen for follow-up visits for medication man-
agement? What is the plan for implementing these visits? Who will provide the 
medication monitoring and implement the medication management plan? 

What is the plan for seeking medical assistance and informing the Court in 
the event that there are significant or unforeseen complications associated with 
taking the proposed medication(s)? What plan is there for getting appropriate 
consultation if the child does not exhibit the anticipated course or response to 
the proposed medication(s)? 

Medication and Other Concurrent Treatments or Interventions 

What treatment/interventions are in place beside the proposed medication(s)? 
How do these treatments/interventions interact with the use of pediatric psy-
chopharmacology? How will we know whether or not benefits or problems 
seemingly associated with the medication are actually the result of these other 
treatments/interventions? 
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Potential Benefits/Risks: Proposed Treatment, Alternatives and No Treatment 

Potential Side-Effects of the Proposed Medication(s) 

What are the most common side-effects for the medication(s)? How common 
are they? How impairing are these side-effects at the severity at which they usu-
ally occur? Are there methods used to control these side-effects, and if so, how 
effective are these methods ordinarily? 

What is the impact of the most commonly occurring side-effects on the juve-
nile's functioning? School functioning? Peer relationships and relationships with 
others? Impact upon attention and concentration? Impact upon memory? Impact 
upon level of physical activity? Impact upon physical development or function-
ing (e.g., weight gain, sleep, acne, bedwetting, etc.)? 

What is the range of potentially severe side-effects? How frequently do each 
of these potentially severe side-effects occur? How impairing or life-threatening 
are these side-effects when they occur? Are these side-effects reversible? What 
steps can be taken to protect against these potentially severe side-effects, and 
how effective are these protective measures ordinarily? 

Can the juvenile develop a tolerance to the medication that would require an 
increase in the dose or a switch to another medication? 

Informing the Child of Side-Effects and Medication Management Issues 

Specifically, who has/will inform the child and the child's parents/caretakers 
of any risks associated with: (a) abrupt cessation of taking the medication(s) 
through non-compliance, running away, etc., or (b) using alcohol or other illicit 
or prescription drugs while on this medication? 

Specifically, who has/will inform the child and the child's parents/caretakers 
of the signs of any uncommon or potentially serious side-effects? What is the 
plan for informing the prescribing doctor in the event emerge that signs of 
uncommon or potentially serious side-effects? 

Has/will this information be provided to the child/parents/caretakers in 
writing? 

Impact of Other Medical/Psychiatric Conditions or Medications 

Does this child have any medical conditions or other psychiatric conditions 
that may complicate treatment with the proposed medication(s) or other medica-
tion(s) that might otherwise be reasonable alternatives? In what ways is treat-
ment with the proposed medications complicated due to these medical or other 
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psychiatric conditions? What are the risks and the benefits of treating with the 
proposed medications despite the potential complications? 

Is this child currently on any other medication(s), and if so, what are they cur-
rently prescribed? Is the child or adolescent currently compliant with the oth-
er medication(s)? Why has the child or adolescent been prescribed this other 
medication(s)? For what specific target symptoms are the other medical or 
psychiatric condition(s) is the other medication(s) prescribed? 

What, if any, potential interactions may exist between the proposed medica-
tion(s) and the other medications? What potential benefits or risks are associ-
ated with the potential interactive effects? Is there any published research on 
known or potential interaction effects between the proposed medication(s) and 
any other medication the juvenile is currently prescribed? 

Does this child have a known history of substance abuse or dependence? Is 
there any risk of the child developing or continuing a pattern of substance abuse 
or dependence with the proposed medication(s)? Is there risk associated with 
consuming alcohol or other substances while taking the proposed medica-
tion(s)? What steps have been (or will be taken) to adequately educate the child 
about any risks associated to consuming alcohol or other substances while tak-
ing the proposed medication? 

Alternatives to Proposed Medications 

What reasonable alternative(s) exists to the proposed medication(s)? Are any 
of those alternatives medications that are not anti-psychotic medications? How 
commonly is the alternative(s) used instead of the proposed medication(s) in 
similar kinds of cases? Why is the alternative(s) used instead of the proposed 
medication in similar kinds of cases? 

Why was the proposed medication(s) recommended instead of the reason-
able alternative(s)? 

What side-effects and other risks are associated with the alternative(s) when com-
pared to the proposed medication? What are the most common and most potentially 
severe side-effects or other risks associated with alternative medication(s)? 

What benefits are associated with the alternative(s) when compared to the pro-
posed medication? 

Have any of the identified alternatives previously been used in treatment of 
this child? If so, what was the result? If not, were there specific reasons why the 
alternatives were not used that would be relevant to deciding whether or not to 
use an alternative now? 
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What are the potential risks/benefits of no treatment with medication for this 
child? What is the prognosis with no medication treatment at all? What is the 
prognosis with medication treatment without any other modality of treat-
ment or intervention also being included? What is the prognosis if the juvenile 
is treated both with medication and other appropriate forms of intervention 
(e.g., psychotherapy, special education, substitute care in the community, resi-
dential school care, etc.)? 

What are the potential risks/benefits for this child of restricting the dose to 
less than what has been requested for approval by this Court? At what dosage 
level does the proposed medication(s) become ineffective for treatment of this 
juvenile? 

What are the potential risks/benefits for this child if he/she is not fully compli-
ant with the proposed medication or a reasonable alternative, resulting in epi-
sodic missing of doses? How will compliance with medication be monitored, 
assessed and reported? 

Anticipated Effectiveness of the Medication(s) 

In what time frame should we expect to see the potential beneficial effects of 
the proposed medication(s)? 

In what time frame should we expect to see potential side-effects of the pro-
posed medication(s)? 

Will any scales or objective measures be used to assess and/or document bene-
ficial effects or side-effects? If so, which ones? How often? 

What is the plan if target symptoms begin to remit due to treatment with the 
proposed medication(s)? Decrease the medication(s)? Keep the dose of the med-
ication stable? Other? 

What is the plan in the event that the medication does not appear to be effec-
tive within the time frame in which beneficial effects are ordinarily observed, or 
side effects appear to be more aggressive and impairing than originally ex-
pected? 

Expressed Preferences and Medication Education of the Juvenile and Family 

What has the child been told about the risks/benefits/alternatives to the pro-
posed medication(s)? Does the child appear to demonstrate an appreciation of 
this information? If not, why not? 
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What, if any, preferences does the child express about whether or not to take 
(or continue taking) the proposed medication? What are her/his major considera-
tions in looking at risks, benefits and alternatives? How strongly does the child 
hold or express his/her preferences? Does the juvenile's expressed preferences 
have implications for medication compliance or method of administration of an 
approved medication? 

What have family members been told about the risks/benefits/alternatives to 
the proposed medications? Do the family member(s) appear to demonstrate an 
appreciation of this information? If not, why not? What are the major concerns 
of family members in looking at risks, benefits and alternatives? How strongly 
are their preferences held or expressed? Do the expressed preferences of family 
members have implications for medication compliance or method of administra-
tion of an approved medication? 

Has/will information about the risks, benefits and alternatives to the proposed 
medication(s) been provided to the child/parents/caretakers in writing? 

Reporting the Course of Treatment Back to the Court 

What is the plan for reporting back to the Court about the course of treatment? 

Given the expected course of treatment and the potential side-effects, how fre-
quently should a report be made back to the Court? 

What kinds of extraordinary or unanticipated events should automatically 
trigger a report back to the Court? What side-effects? What medical or psychiat-
ric complications? What behavioral events (e.g., suicide attempt, serious assault 
or attempted assault)? 

What kinds of modifications in the medication regime should automatically 
trigger a report back to the Court? What modifications in other treatment in-
terventions should automatically trigger a report back to the Court? What modi-
fications in living situation should automatically trigger a report back to the 
Court? 

Has a plan for reporting back to the Court that has included the considera-
tions above (frequency, extraordinary or unanticipated events, modifications in 
medication or living situation, etc.) been made available in writing? 
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EXHIBIT 21H—Motion for Individualized Health 
Care Plan 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss. _____ 
 Juvenile Court 
 _____ Division 
 Docket No:  

CARE AND PROTECTION OF CHILD A. 

CHILD’S MOTION TO ORDER THE DEPARTMENT 
TO DRAFT AN INDIVIDUALIZED HEALTH CARE PLAN 

 Now comes the child, _____, and respectfully requests that this Court 
order the Department to prepare an individualized health care plan pursuant to 
G.L. c. 119, § 32. In support of said Motion the child states: 

1. Child A. is a medically needy child who requires special care and treatment 
due to her mental health problems. See generally Rosie D. v. Romney, 410 
F. Supp. 2d 18, 31 (D. Mass. 2006) (“centralized, knowledgeable, and 
painstaking service coordination is essential” for children with serious emo-
tional disturbances). 

2. Pursuant to G.L. c. 119, § 32, a “medically needy” child who is in “foster 
care, whether specialized or other type of care provided by the department 
or its agents” must have an Individualized Health Care Plan before being 
placed in another placement. The plan must describe the child’s specific 
health care needs, the services and treatment required to meet those needs, 
and the identity of any personnel necessary to provide training to the new 
caregivers about the child’s condition. G.L. c. 119, § 32. 

3. On information and belief, Child A. does not have an Individualized Health 
Care Plan. 

4. The Department has failed to comply with the statute. This failure is arbi-
trary and capricious and not in the best interest of the child. 

 Respectfully Submitted, 
 CHILD 
 By and through her counsel, 
  

2nd Supplement 2012 21–75 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

DATED: _____ _____, 2006 
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EXHIBIT 21I—Motion Regarding Extraordinary 
Medical Treatment and/or Appointment  
of a Guardian Ad Litem 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO. CPXXXXX 

   
 )  
IN RE: Care and Protection of ) MOTION REGARDING 
JOHN DOE ) EXTRAORDINARY MEDICAL 

TREATMENT AND 
 ) APPOINTMENT OF A GUARDIAN 

AD LITEM FOR JOHN DOE 
 )  

NOW COMES John Doe, the child in the above-referenced matter, and, 
through counsel, respectfully requests that this Honorable Court appoint a 
Guardian Ad Litem (“GAL”) for John Doe for the purpose of evaluating and 
recommending to the Court whether John Doe requires extraordinary medical 
treatment with antipsychotic medication. John Doe also requests that this Hon-
orable Court, after appointing a GAL and receiving the GAL’s report and rec-
ommendations, hold a hearing pursuant to Rogers v. Comm’r of Dep’t of Mental 
Health, 390 Mass. 489 (1983), and make an order concerning whether or not 
John Doe should receive treatment with antipsychotic medication. 

1. John Doe was removed from his parents on or about X/X/XX when a care 
and protection petition was filed. After a temporary custody hearing on 
X/X/XX, John Doe was placed in the temporary custody of the Department 
of Social Services (“the Department”). John Doe remained in the temporary 
custody of the Department until X/X/XX when, after trial, he was placed in 
the Department’s permanent custody. (See attached Court Investigator’s 
Updated Report Dated X/X/XX at p. X). 

2. John Doe is 11 ½ years old, his date of birth is X/X/XX. 

3. John Doe’s family has a significant history of mental illness. (Id., at p. X) 

4. John Doe has been taking the antidepressant _____ since he was 10 ½ y.o. 
(Id.) 

2nd Supplement 2012 21–77 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

5. While in foster care, John Doe exhibited aggressive and sometimes violent 
behavior, especially with his peers at school. This behavior culminated in 
John Doe being placed in City Residential Home for Children (“CRHC”) on 
or about X/X/XX. (See attached Department Court Report dated X/X/XX). 

6. At CRHC, John Doe’s behaviors escalated and he reported to staff that he 
experienced visual hallucinations. (See Department Court Report Dated 
X/X/XX.) 

7. On or about X/X/XX John Doe was reported to have thrown a chair at a 
staff member and assaulted a security guard. (Id.) 

8. Dr. Psychiatrist, John Doe’s treating psychiatrist at CRHC, met with John 
and decided that John required treatment by antipsychotic medication. (See 
attached Affidavit of Counsel dated X/X/XX.) 

9. As a result of Dr. Psychiatrist’s decision, he prescribed the antipsychotic 
medication Risperdol to John Doe. John Doe has been taking Dr. Psychia-
trist’s recommended dose of Risperdol _____ mg Qam and _____ mg Qpm 
since X/X/XX. (Id.) 

10. Counsel for John Doe became aware that John has been taking antipsy-
chotic medication in a telephone conversation with Mary Moe, John’s house 
counselor at CRCH, on X/X/XX. (Id.) 

11. Counsel immediately contacted Wanda Worker, the ongoing Department 
social worker to discuss the need to bring this matter to the Court’s attention 
pursuant to Rogers, supra. Ms. Worker referred counsel to Attorney Jones, 
counsel for the Department in this case. (Id.) 

12. On or about X/X/XX, the next day, counsel left a voice mail message for 
Attorney Jones and asked him to call to discuss bringing this matter before 
the Court for the required review. Counsel received no response to this mes-
sage. (Id.) 

13. On or about X/X/XX, counsel left another voice mail message for Attorney 
Jones again asking him to call to discuss this matter. Counsel also sent a let-
ter via facsimile and U.S. Mail to Attorney Jones and Wanda Worker re-
questing that the Department bring the matter before the Court. (See at-
tached letter dated X/X/XX). Counsel received no response from the De-
partment. (See attached affidavit of counsel). 

14. On or about X/X/XX, counsel left a voice mail message for Attorney Jones 
again asking him to call to discuss the matter. Counsel also stated that if 
counsel did not hear back from Attorney Jones by the end of the next busi-

21–78 2nd Supplement 2012 



MEDICAL AND MENTAL HEALTH TREATMENT  

ness day, counsel would be filing this motion. Counsel received no response 
from the Department. (Id.) 

15. As of the date that counsel filed this motion, John Doe has been taking an-
tipsychotic medication for X weeks/months without any Court review or in-
vestigation by a GAL. There has been no assessment of whether this course 
of treatment is appropriate for John Doe and no Court order for treatment. 

16. The Department may not consent to extraordinary medical treatment of a 
child in its custody. 110 C.M.R. §§ 11.01, 11.17(2). For children in the De-
partment’s custody pursuant to a care and protection petition, the Depart-
ment is required to seek judicial consent for extraordinary medical treat-
ment. 110 C.M.R. §§ 11.01, 11.02. Treatment with antipsychotic medication 
is deemed extraordinary treatment. 110 C.M.R. §§ 2.00, 11.11-11.16. 

17. John Doe is a minor child, is 11 ½ years old, and requires the assistance of a 
GAL to investigate and make recommendations to the Court concerning 
whether or not the Court should give its consent to John being treated with 
antipsychotic medication. See Rogers, supra. 

WHEREFORE, John Doe, through counsel, respectfully requests that 
this Honorable Court grant this motion and: 

1. appoint a GAL for John Doe for the purposes of determining whether ex-
traordinary treatment with antipsychotic medication is appropriate; 

2. hold a hearing pursuant to Rogers v. Comm’r of Dep’t of Mental Health, 390 
Mass. 489 (1983) to address whether or not such treatment is appropriate; 
and 

3. make an order concerning whether or not John Doe should receive treat-
ment with antipsychotic medication. 

 Respectfully submitted, 
 JOHN DOE, 
 by his attorney, 

  
 Attorney, BBO No. 
 Address  
 Telephone Number 
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EXHIBIT 21J—Sample Affidavit and Treatment Plan 
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EXHIBIT 21K—Sample Guardian Ad Litem Report 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, SS. JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO. CPXXXXX 

   
 )  
IN RE: Care and Protection of  ) REPORT OF THE GUARDIAN AD 

LITEM CONCERNING 
 JOHN DOE ) EXTRAORDINARY 
 ) MEDICAL TREATMENT 

NOW COMES Attorney, Guardian Ad Litem for John Doe, the child named in 
the above-referenced matter, and hereby files the following report and recom-
mendations for this Honorable Court regarding the treatment of John Doe with 
antipsychotic medication. This matter has come before the Court to determine 
whether or not the Court should issue an order to allow administration of antip-
sychotic medication to John Doe. 

I. BACKGROUND 

John Doe is an 11 ½ year old child with a family history of mental illness. (See 
Family Assessment Dated X/X/XX, p. X, and Court Investigator’s Report Dated 
X/X/XX, p. X). His mother, Jane Doe, has been receiving treatment for her own 
mental illness for most of her life. (Id.) John’s brother, David Doe, who is not a 
subject of this petition, has been psychiatrically hospitalized for a significant 
portion of his young life. (See Court Investigator’s Report Dated X/X/XX, p. X). 
John does have regular visitation with his mother, and, when possible, with his 
brother David. (Id. at p. X) John is not currently practicing any religion. 

John Doe has been in the custody of the Department of Social Services (“DSS”) 
since X/X/XX. (Id. at pg. X). During this time, John has consistently exhibited 
aggressive and sometimes violent behavior, particularly with his peers at school. 
John has been taking the antidepressant _____ since approximately age 10 ½. 

John Doe has been in the foster home of Mr. and Mrs. Y since X/X/XX. Mr. and 
Mrs. Y have reported to the Department of Social Services (“DSS”) that John’s 
behavior has been escalating and he has been acting out in an aggressive manner 
in past X months. (See DSS Court Report Dated X/X/XX). John has reported to 
Mrs. Y that he has experienced some visual hallucinations. (Id.) John’s teachers 
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at school have reported both to DSS and to Mrs. Y that John’s behavior in the 
classroom has become increasingly distracted, aggressive, and destructive in the 
past X months. John’s teachers report that he has threatened a number of his 
peers in the classroom and in the school hallways. (Id.) These reports culminated 
in an incident on X/X/XX where John threw a chair at a teacher in the classroom 
and, when taken out of the classroom, assaulted a security guard. (Id.) John was 
suspended from school and the school refused to let John return without seeing a 
psychiatrist for a medication evaluation and formulating a treatment plan to ad-
dress his behaviors. (Id.) 

On or about X/X/XX, John was referred to Dr. Psychiatrist. (Id.) Dr. Psychiatrist 
met with John on X occasions, received reports from John’s lawyer, teachers, 
foster parents, and DSS, and performed a medication evaluation. Dr. Psychiatrist 
diagnosed John with the following mental health issues: Bipolar Disorder NOS 
R/O Schizoaffective Disorder, Attention Deficit Hyperactivity Disorder 
(ADHD), Conduct Disorder, Social Phobia. (See attached Affidavit of Dr. Psy-
chiatrist). 

The GAL spoke with John Doe on or about X/X/XX and X/X/XX. Before meet-
ing with Dr. Psychiatrist, when the GAL first met with him, John Doe expressed 
his concern and fear of being “out of control.” John also worried about “what he 
might do.” When asked, John did not report any additional visual hallucinations, 
but he confirmed those he reported to Mrs. Y. John stated that he wanted to see a 
doctor and felt that coming up with a plan to help him control his behaviors 
would help him feel better and do better in school which he stated is one of his 
goals. When the GAL met with John a second time, after receiving Dr. Psychia-
trist’s evaluation and recommendations, the GAL discussed them with John. 
John Doe stated that he would like to try the medication plan as recommended 
and was hopeful that it would help him. John did not seem to fully comprehend 
the possible side effects of the medication or how exactly the medication could 
help him. Nonetheless, he was clear that he wanted to try taking the medication 
to help him “get control.” 

Dr. Psychiatrist, John Doe, and the GAL are concerned that the longer John Doe 
goes without treatment by appropriate medication the more likely it is that addi-
tional, possibly more serious, incidents may occur. Any such incident could re-
sult in harm to another person and/or to John, and in John’s being expelled from 
school and severely compromise his education. Further, without treatment, 
John’s hallucinations may return and/or increase. Eventually, John may require 
psychiatric hospitalization if his mental illness continues untreated. 

II. TREATMENT PLAN 
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Dr. Psychiatrist has recommended that John Doe be treated with a newer, atypi-
cal antipsychotic medication, either Risperidone (Risperdol), Quetiapine (Sero-
quel) or Ziprasidone (Geodon). Dr. Psychiatrist is recommending that John Doe 
be treated first with Risperdol. Should Risperdol prove to be ineffective, Dr. 
Psychiatrist recommends use of either Seroquel or Geodon, in that order of pref-
erence. 

Dr. Psychiatrist states that the newer class of drugs he has recommended is less 
likely to cause serious side effects such as tardive dyskinesia (involuntary mus-
cle spasms) associated with the long-term use of the older, typical antipsychotic 
medication such as Haldol and Thorazine. Other more serious side effects of the 
older medication, which had a higher incidence of serious side effects, were un-
controllable muscle spasms which in some cases became permanent. Some pa-
tients developed Neuroleptic Malignant Syndrome, which if left unchecked 
could lead to the death of the patient. There are no clinical trials involving the 
use of these newer antipsychotic medication for treating children, due to the 
rules and regulations of the Food and Drug Administration and the fact that 
these medications are not tested on children. Some serious side effects of the 
newer drugs may include excessive weight gain, diabetes, or Neuroleptic Malig-
nant Syndrome. Seroquel may cause cataracts. However, Dr. Psychiatrist states 
that the medical community has found that these antipsychotic medications do 
serve a useful purpose with children for other than psychotic conditions. 

Dr. Psychiatrist recommends the following treatment plan, as outlined in his 
Affidavit, attached hereto: 

1. That John Doe be treated with Risperdol with a dose of _____ mg Qam and 
_____ mg Qpm. This dose is within the range of medication given to chil-
dren who need antipsychotic medication as listed in the 200X Physicians’ 
Desk Reference (PDR). 

2. The GAL agrees with this recommendation based upon the following: 

A. John Doe’s behavior has escalated and become so aggressive and de-
structive that he is not able to return to school without being evaluated 
and forming a treatment plan; 

B. John Doe has reported some visual hallucinations to his foster mother, 
Mrs. Y. 

C. John Doe has reported his own fears and concerns of being “out of con-
trol,” and his desire to try medication to help him with his behaviors. 
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3. If John Doe does not tolerate Risperdol or if Risperdol fails to have a sig-
nificant effect in reducing John’s behavioral symptoms and hallucinations, 
the second choice of medication Dr. Psychiatrist recommends is Seroquel at 
_____ dosage per day. This dose is within the accepted range as delineated 
in the 200X PDR and represents a “label dose” as approved by the Food and 
Drug Administration (FDA). 

4. If neither Risperdol nor Seroquel have a significant effect or John Doe does 
not tolerate them, the doctor recommends the use of Geodon. The dose of 
Geodon would be in the range of _____ mg per day up to _____ mg per 
day. This is within the accepted range as listed in the 200X PDR. The PDR 
lists the maximum dose of Geodon as _____ mg per day, which is the max-
imum approved “label dose” as approved by the FDA. 

The GAL does not recommend use of Geodon for John Doe without Dr. Psy-
chiatrist submitting a new affidavit outlining the risks and benefits of use of 
Geodon, and the submission of an updated GAL report. The reason for this rec-
ommendation is that Geodon has only been approved by the FDA for approxi-
mately one year, has not been tested at all on children, and has a much more 
significant cardiac warning than that of Resperdol or Seroquel. 

5. Dr. Psychiatrist has recommended the following tests to be done within the 
next two weeks to rule out a medical cause of the deterioration of John’s 
mental status: 

A. an EEG 

B. Blood tests and screens to address possible vitamin or other deficien-
cies 

C. CAT scan and/or MRI of John’s head 

6. Dr. Psychiatrist plans to monitor John regularly to monitor his blood pres-
sure and eyes, to measure John’s blood sugar level, and weight, and to 
check for any adverse side effects. 

7. If John begins to show any signs of tardive dyskinesia, the medication will 
be stopped and this will be immediately reported to the GAL who will re-
port it to DSS and John’s attorney. 

III. SUBSTITUTED JUDGMENT DETERMINATION 

The following issues must be examined when reaching a decision based upon 
substituted judgment of a minor child. Rogers v. Commissioner of the Depart-
ment of Mental Health, 390 Mass. 489, 505-507 (1983): 
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A. The patient’s expressed preference 

John Doe has expressed that he would like to try taking the recommended antip-
sychotic medication. John may not fully understand the possible side effects of 
medication or how it might help him, but he is currently requesting that he be 
given the medication to help with his “out of control” behaviors. 

B. The patient’s religious convictions 

John is not currently practicing any religion. 

C. The impact of the decision on the patient’s family 

John is in the custody of DSS. He visits with his mother regularly. If the medica-
tion is successful in alleviating John’s major behavioral symptoms, he will have 
an improved relationship with his family. 

D. Adverse side effects to the patient 

Risperdol, Seroquel and Geodon are newer atypical antipsychotic drugs and the 
adverse side effects of these drugs are fewer than the older, typical antipsychotic 
medications given to patients in the past. Nonetheless, these newer drugs can 
produce the following side effects: 

Dystonia (muscle spasms). 
Akathisia (feelings of motor restlessness). 
Pseudo-parkinsonism (shuffling gait and stooped posture). 
A general stiffness and a slowing down of the body movements. 
Dry mouth, blurred vision, delayed urination, constipation, sedation and 

slightly increased heart rate and elongated heartbeat. 
Serious weight gain and diabetes. 
Cataracts. 

Tardive dyskinesia has been seen much less in those patients who are prescribed 
the newer atypical antipsychotic medication such as Risperdol and Seroquel. 
There is very little independent literature on the side effects of Geodon.  

Should John Doe exhibit any serious side effect, the medication will necessarily 
have to be stopped and the doctor will have to prescribe an alternative medica-
tion. 

E. The prognosis without treatment 

Dr. Psychiatrist is of the opinion that without the administration of antipsychotic 
medication John Doe’s behaviors and symptoms will likely continue to escalate 
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and cause further aggressive or violent incidents. Dr. Psychiatrist opines that 
should this escalation continue unchecked, John Doe’s symptoms may become 
so severe as to require psychiatric hospitalization. 

F. The prognosis with treatment 

While no one can predict with absolute certainty the potential benefits John Doe 
will gain from the recommended medication, the indications are that the medica-
tion will have a much needed calming effect on John Doe. The indications are 
also that the medication will decrease or alleviate the symptoms that John Doe is 
currently experiencing. This should allow John Doe to be more stable, to par-
ticipate in school, and hopefully to gain insight into his mental health issues so 
as to pave the way to further improvement. 

IV. RECOMMENDATIONS 

This GAL recommends that: 

1. this Honorable Court make a determination that John Doe should be treated 
with antipsychotic medication(s) according to the attached treatment plan; 

2. John Doe be closely and regularly monitored to check his blood pressure 
and eyes, to measure his blood sugar level, and weight, and to check for any 
adverse side effects of taking this medication. 

3. Should John Doe experience any serious adverse side effects, including but 
not limited to serious weight gain, diabetes, neuroleptic malignant syn-
drome, or cataracts, that this GAL be informed immediately; and 

4. Should John Doe experience serious adverse side effects, that the Court 
authorize this GAL to conduct an investigation to determine whether this 
course of treatment remains appropriate and to make updated recommenda-
tions to this Court. 

Dated: Respectfully Submitted 
 On Behalf of John Doe 
 By the Guardian Ad Litem 

  
 Attorney/GAL 
 Address 
 Telephone Number 
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EXHIBIT 21L—Sample Agreement and Draft 
Protection Order 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPT. 
 CITY DIVISION 
 Docket No.  

  
 ) 
In re: Care and Protection of  ) 
Child ) 
 ) 

Agreement for Limited Release of Privileged Information 

 All parties in the above-referenced matter, hereby agree as follows: 

1. Mother authorizes DSS to obtain from City General Hospital Treatment 
Facility certain information about herself for the sole purpose of evaluating 
Mother’s son, Child, to determine whether or not Child should be treated 
with antipsychotic medication. 

2. Mother agrees that the information obtained from City General Hospital 
Treatment Facility may be provided to the other parties in this action, to the 
Guardian ad Litem appointed by this Court on X/XX/XX, and to Child's 
treating psychiatrist, for the sole purpose of determining whether Child 
should be treated with antipsychotic medication. Mother further agrees that 
this information may be admitted at any hearing held pursuant to Rogers v. 
Comm’r of Dep’t of Mental Health, 390 Mass. 489 (1983)(“Rogers hear-
ing”) to determine whether or not is it in Child’s best interest to be given an-
tipsychotic medication. 

3. Mother does NOT authorize any further use or distribution of this informa-
tion. In particular, Mother does NOT authorize the use of this information at 
any subsequent hearing or trial in the underlying care and protection pro-
ceeding or in any other child protection proceeding that may be filed con-
cerning CHILD or any other children of Mother. Mother expressly reserves 
her right to invoke her privilege under G.L. c. 112, § 135B and G.L. c. 233, 
§ 20B in any such proceeding. 

4. Specifically, Mother authorizes DSS to obtain the following information: 
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A. A general statement of Mother’s current diagnosis, prescribed medica-
tion(s), and response to those medications. 

B. A general statement of Mother's past diagnoses, prescribed medica-
tion(s), and response to those medications. 

C. A description of other mental health treatment services provided to 
mother and her response to those services. 

5. Mother is disclosing this information solely for the limited purpose of help-
ing the Court to determine whether Child should be treated with antipsy-
chotic medication. 

6. Mother expressly reserves the right to assert any privileges(s) that may at-
tach to the disclosed communications and/or records at any subsequent 
hearing or trial. 

7. Mother does NOT authorize the release of any information or records to any 
person or entity without an express written release from Mother. 

Date _____ 

Area Director Attorney for DSS 
 Department of Social Services 
__________  __________ 
Area Director Attorney 

Mother Attorney for Mother  
__________ __________ 
Mother Attorney 

Attorney for Father Attorney for Child 
_________  __________ 
Attorney Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPT. 
 CITY DIVISION 
 Docket No.  

  
CONSENT TO ADOPT/ ) 
CARE AND PROTECTION OF/ ) 
Child ) 
 ) 

(DRAFT) PROTECTIVE ORDER 

 After a hearing on this matter on _____, the Court hereby makes the 
following findings and Order: 

1. Whereas all parties to this action have entered into and executed an Agree-
ment for Limited Release of Privileged Information (“Agreement”);  

2. Whereas pursuant to the Agreement Mother authorizes DSS to obtain cer-
tain specified information solely for the purpose of evaluating her son Child 
to determine whether it is in Child’s best interest to receive extraordinary 
medical care in the form of antipsychotic medication;  

3. Whereas pursuant to the Agreement Mother authorizes DSS to use certain 
information at any hearing held pursuant to Rogers v. Comm’r of Dep’t of 
Mental Health, 390 Mass. 489 (1983)(“Rogers hearing”) to determine 
whether or not is it in Child’s best interest to be given antipsychotic medica-
tion. This use includes incorporating the information in a GAL report used 
at such a hearing; 

4. Whereas pursuant to the Agreement Mother does not authorize the use of 
such privileged information at any subsequent hearing or trial in this matter. 

5. Whereas pursuant to the Agreement Mother reserves her right to assert any 
privilege(s) that may attach to the disclosed communications and/or records 
at any subsequent hearing or trial and all parties agree to this reservation; 
and 

6. Whereas all other provisions set forth in the Agreement remain in effect; 

THEREFORE, the Court ORDERS as follows: 

2nd Supplement 2012 21–103 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

1) that DSS may obtain the privileged information set forth in the Agreement 
solely for the purpose of determining whether extraordinary treatment in the 
form of antipsychotic medication is in Child’s best interests;  

2) that such privileged information may included in any GAL report and part 
of any recommendation by the GAL for the purpose of a Rogers hearing; 

3) that this Court will accept into evidence at a Rogers hearing the privileged 
information set forth in the Agreement and/or included in the GAL report 
solely for the purpose of determining whether extraordinary treatment in the 
form of antipsychotic medication is in the best interest of Child; and 

4) that this Court will not accept into evidence the privileged information set 
forth in the Agreement at any subsequent hearing or trial in this matter 
without Mother waiving her right to assert her privilege(s) at that time. 

Dated: _____ __________ 
 Justice, Juvenile Court 
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Chapter 22 

SPECIAL CONSIDERATIONS 
IN REPRESENTING PARENTS* 

ANDREW L. COHEN, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
Parents in child welfare proceedings often experience a constella-
tion of problems: substance abuse, mental illness, domestic vio-
lence, and homelessness, which are often coupled with a distrust 
of the legal system. This chapter addresses the unique issues that 
arise when dealing with parents in child welfare proceedings, in-
cluding establishing a relationship with the client; communicating 
with the client; handling immigration, language, and cultural is-
sues; and terminating the attorney-client relationship in the 
face of irreconcilable differences. Please note that the name of 
the Department of Social Services (DSS) was changed to the De-
partment of Children and Families (DCF) in 2008. Both designa-
tions may appear in this chapter; they are interchangeable. 

§ 22.1 INTRODUCTION 
A parent in a care and protection proceeding faces one of the most crushing 
losses any parent can face: loss of the care, custody, and companionship of one’s 
children. That this loss is occasioned by the parent’s own failings renders it even 
more devastating. 

Courts have long recognized the fundamental nature of the right to raise one’s 
children and have been mindful of the severe impact of the state’s intrusion on 
family life. The U.S. Supreme Court has acknowledged that: 

[a] natural parent’s desire for, and right to, the com-
panionship, care, custody, and management of his or 
her children is an interest far more precious than any 
property right. When the State initiates a parental 
rights termination proceeding, it seeks not merely to 

                                                           
* Updated for the 2012 Supplement by Amy M. Karp, Esq. 
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infringe that fundamental liberty interest, but to end 
it. If the State prevails, it will have worked a unique 
kind of deprivation[.] 

Santosky v. Kramer, 455 U.S. 745, 758–59 (1982) (internal quotations omitted). In 
Massachusetts, the Supreme Judicial Court has long recognized that even a brief 
removal from a parent’s care can cause substantial harm to the parent-child relation-
ship. See Care and Protection of Robert, 408 Mass. 52, 59–60 (1990); see also Care 
and Protection of Zita, 455 Mass. 272, 284-85 (2009). Counsel who represents the 
parent in a state intervention proceeding is charged with safeguarding our most fun-
damental rights protected by our federal and state constitutions. 

Counsel may be representing a client accused of unspeakable acts or unimaginable 
neglect. It is the parent’s lawyer’s obligation to ensure that the accusations, how-
ever horrible they may be, are not treated as proven until the parent is afforded his 
or her day in court. The parent’s attorney is the child welfare system’s check on 
overly zealous efforts to “protect” children by removing them from families who 
have alternative lifestyles or who live in poverty. The parent’s attorney safeguards 
the right of parents to decide how to raise their children, provided that these 
choices do not subject the children to the risk of serious and substantial harm. 

§ 22.2 DEVELOPING A RELATIONSHIP WITH THE 
PARENT CLIENT 

Developing an effective working relationship with a parent client can be chal-
lenging. Parent clients often experience a constellation of problems: drug or 
alcohol addiction, mental illness, domestic violence, and housing instability, 
among others. Clients with a substance abuse problem may not be able to keep 
appointments or may have trouble following counsel’s advice. Some clients 
(e.g., survivors of violent relationships) may have learned to conceal informa-
tion in order to feel safe and may be less than forthcoming with an attorney with 
whom they have yet to forge a trusting relationship. Moreover, clients may, as a 
result of a lifetime of negative interactions with school, law enforcement, or 
government personnel view their attorney as just one more “authority” figure 
likely to misunderstand or mistreat them. 

The poverty of parent clients can also impede the attorney-client relationship. Most 
do not have cars. Many cannot even afford public transportation (assuming public 
transportation exists in their community) to meet their attorney, appear at court, or 
attend visits, foster care reviews, or monthly meetings with social workers at the 
DCF office. Some have no phone service; some have no home. It is often in-
cumbent on counsel to locate the parent if there is to be any communication at 
all. 
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Because of these obstacles, attorneys for parents must work very hard to create a 
positive relationship with the client. Counsel can begin this process by ensuring 
that the client understands that counsel’s role is to “diligently and zealously pro-
tect and advance the client’s interests, rights and goals in the proceeding.” CAFL 
Perf. Std. 1.1(a). Counsel must inform the client—both expressly and, more im-
portantly, by action—that he or she is prepared to stand up to DSS, other attor-
neys, and the judge to help the client maintain or regain custody or to obtain 
another objective desired by the client. 

§ 22.2.1 Communicating with the Client 

The foundation for an effective working relationship with a parent client is good 
and regular communication. Rule 1.4(a) of the Massachusetts Rules of Profes-
sional Conduct requires that counsel “keep a client reasonably informed about the 
status of a matter and promptly comply with reasonable requests for information.” 
Counsel must also “explain a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the representation.” Mass. R. 
Prof. C. 1.4(b). Similarly, the CAFL Performance Standards require that counsel 
“maintain sufficient contact with the client to establish and maintain an attorney-
client relationship that will enable counsel to keep abreast of the client’s interests 
and needs and of the client’s position in the action.” CAFL Perf. Std. 1.5. 

Without regular communication, counsel might not learn of new developments 
in the case. The Department might unilaterally decide to discontinue or sharply 
reduce parent-child visits; the social worker may insist that the parent sign a 
service plan before counsel has reviewed it; DSS may inform the client that it is 
seeking to terminate parental rights; a parent may drop out of treatment; or DSS 
may move the child to a new placement. Such events are critical moments in a 
case, where the client needs counsel’s advice and advocacy. Without regular 
communication, counsel may learn of events too late to effectively challenge 
DSS’s decisions. 

It is counsel’s duty to apprise the client of all court hearings, including the cli-
ent’s right to attend hearings, the result of such hearings, and the right to appeal. 
See CAFL Perf. Stds. 1.5(c), (d). Beyond that, just how much contact is “suffi-
cient” or “reasonable,” and what information must be shared with the client, 
depends on the client’s needs and the stage of the proceeding. See Mass. R. 
Prof. C. 1.4, Comment [2]. 

Counsel should return calls to the client “with reasonable diligence and prompt-
ness.” Mass. R. Prof. C. 1.3; cf. CAFL Perf. Std. 1.5(d), Commentary. Certainly, 
counsel need not return every phone call from a client who calls several times 
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each day. However, regular calls to and periodic meetings with the client build 
the client’s trust and confidence in his or her attorney. 

Counsel should explain to the client what is happening in the case and the rami-
fications of each hearing in language that a layperson can understand. See CAFL 
Perf. Std. 1.5(d), Commentary. A client who cannot understand his or her attor-
ney cannot intelligently direct the attorney in a particular course of action. If the 
client does not speak English or speaks it poorly—and if counsel does not speak 
the client’s language well enough to communicate important legal principles—
counsel must retain an interpreter. For more information about communication 
with the client through an interpreter, see § 22.4.2(b), below. 

Contact with the client will often include visiting the client at his or her home. 
Observing the client’s home is an essential part of discovery if the client is seek-
ing reunification and/or unsupervised visitation with his or her children. Counsel 
should be respectful of the client’s privacy when visiting a client in his or her 
home. Counsel should also be alert to any safety concerns. 

Counsel must communicate with clients with sensitivity and care. Counsel’s 
advice and the information given about the case and the child can often be diffi-
cult for the client to hear. No client—no matter what the allegations against him 
or her—wants to be told that the court may take away his or her child, possibly 
forever. Parents feel grief, loss, anger, and shame—often at the same time—in 
the course of these cases. Further, it can be difficult to forge an effective work-
ing relationship with a client when the attorney’s initial efforts often involve 
failed litigation or negotiation to keep the child home. Sensitivity to the client’s 
loss is necessary to building client trust. 

The need for empathetic communication is also important given that the major-
ity of counsel in these cases are court-appointed. The client rarely gets to choose 
his or her attorney in a child welfare case. Clients may feel “stuck with” their 
counsel, that court-appointed attorneys are lower-quality lawyers, that their at-
torney actually works for DSS, or that court-appointed attorneys are merely cogs 
in a system designed to deprive them of their rights. It may take some time for 
counsel to overcome these beliefs. Counsel can best overcome such preconcep-
tions by making sure that the client understands that counsel will fight for the 
client and vigorously pursue the client’s objectives. Counsel must be very cau-
tious about having any discussion about settlement prior to establishing this rela-
tionship. Often, clients perceive advice concerning settlement as confirmation that 
the lawyer will not fight for the client and is merely a part of a system designed 
to break up the family. 

Some clients may benefit from having counsel put important information in 
writing. They may not be able to retain information that counsel conveys orally 
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or what was said in court. Counsel, too, may feel more comfortable if certain 
information, such as settlement advice, is communicated to the client in writing 
as well as orally. However, counsel must be mindful that not all clients can read 
or read well, even if the client states that he or she can do so. 

Practice Note 
It is often appropriate to ask a client if he or she has any difficulty 
reading. Clients who have difficulties sometimes try to hide them; 
thus, counsel should observe clients when they review DSS reports 
or other documents in counsel’s presence. In case of doubt, counsel 
should take care to read important documents with their clients. 

Some clients have difficulty communicating with counsel as a consequence of 
mental health or cognitive issues. Counsel should take whatever steps are neces-
sary to ensure that communication is possible, including working with the cli-
ent’s mental health service providers and/or obtaining an expert to advise counsel. 
CAFL Perf. Std. 1.5(d), Commentary. See § 22.3.3(b), below, regarding impaired 
clients. 

§ 22.2.2 Client Confidentiality 

A crucial part of communication with the client is the existence—and limita-
tions—of attorney-client confidentiality. Counsel must explain to the parent client 
that what the parent says to counsel will not be shared with DSS attorneys, social 
workers, or anyone else without the client’s consent. See Mass. R. Prof. C. 1.6(a); 
CAFL Perf. Std. 1.8. The principles of confidentiality apply not only to direct 
communications made by the client to counsel, but “also to virtually all informa-
tion relating to the representation, whatever its source.” Mass. R. Prof. C. 1.6(a), 
Comment [5]. Even information that is a matter of public record may fall within 
the protection of Rule 1.6. Mass. R. Prof. C. 1.6(a), Comment [5A]. 

An attorney can disclose confidential client information only in certain limited 
situations authorized by the Rules of Professional Conduct. Rule 1.6(b) permits 
(but does not require) an attorney to disclose confidential information to prevent 
the commission of a “criminal . . . act that the lawyer reasonably believes is like-
ly to result in death or substantial bodily harm[.]” Mass. R. Prof. C. 1.6(b)(1). 
Attorneys are not mandated reporters under G.L. c. 119, § 51A. 

Another exception to attorney-client confidentiality is disclosure impliedly author-
ized in order to carry out the representation. See Mass. R. Prof. C. 1.6(a). One such 
example would be informing a DSS social worker, who is reluctant to schedule a 
parent-child visit until the client is released from prison, that the client is sched-
uled for release. Another exception to the confidentiality rule is counsel’s obliga-
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tion to correct false testimony given by the client. See Mass. R. Prof. C. 3.3(a)(4) 
& Comment [6] (see § 22.4.5 on client perjury, below). Attorney-client confidenti-
ality and privileges are also discussed in Chapter 9, Privilege and Confidentiality. 

§ 22.2.3 Counsel’s Role as Advisor 

Counsel’s role as advisor in any case is a critical one. “As advisor, a lawyer pro-
vides a client with an informed understanding of the client’s legal rights and 
obligations and explains their practical implications.” Mass. R. Prof. C. Pream-
ble ¶ 2. Counsel’s duty to the client also includes “explaining the likelihood of 
achieving the client’s goals and, where appropriate, identifying alternatives for 
the client’s consideration.” CAFL Perf. Std. 1.1(b). 

Losing custody of a child even temporarily can be devastating. Parent clients 
need information in order to ease their fears and demystify the process. Com-
mon questions include, “Should I testify at the seventy-two–hour hearing?”; 
“Can I have visits more than once a week?”; “Should I ask my sister to take my 
child, even if I don’t get along with her well?” Counsel must take the time to 
discuss the client’s questions and concerns. See CAFL Perf. Std. 1.1(c). The in-
formation provided by counsel may not eliminate the client’s sense of injustice, 
but it will diminish the client’s sense of helplessness. It will also help the client 
and counsel chart a course for the rest of the proceeding. 

Attorneys and clients do not always agree on the course a case should take. The 
client may ask counsel to file motions or take other action that counsel believes 
to be strategically unwise or frivolous. Counsel is not required to follow the cli-
ent’s every request. In Jones v. Barnes, the U.S. Supreme Court held that clients 
have the right to make fundamental decisions about their cases, including enter-
ing pleas, choosing to testify, and filing an appeal. 463 U.S. 745, 751 (1983). 
Similarly, under Mass. R Prof. C Rule 1.2(a), counsel must comply with the cli-
ent’s decisions regarding acceptance of settlement and whether the client will 
testify. Other “fundamental” decisions may include whether to proffer a relative 
as a custodial or placement option or whether to challenge the termination of 
parent-child visitation. 

On the other hand, “strategic or tactical matters” are left to counsel. See Com-
monwealth v. Conley, 43 Mass. App. Ct. 385, 391–92 (1997); see also Mass. R. 
Prof. C. 1.2(a), Comment [1]. This includes whether to file certain motions or 
call certain witnesses. Cf. Commonwealth v. Conceicao, 388 Mass. 255, 264 
(1983). Nevertheless, counsel must be respectful of the client’s opinions and 
willing to explain his or her reasoning to the client. Counsel should also consider 
deferring to the client’s wishes regarding litigation strategies, unless doing so 
would be ill-advised or harmful to the client’s position. 
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Certain decisions in these cases seem to fall between “fundamental” and “tacti-
cal” decisions, such as whether to contest the frequency of parent-child visits or 
the services DSS has offered (or not offered) to the parent. In these situations, 
counsel should advocate for the client’s position, unless it is clearly frivolous or 
strategically unwise given the client’s other goals. 

When the client and counsel are so at odds about trial strategy that further repre-
sentation of the client is impossible, counsel will need to file a motion for leave 
to withdraw. See § 22.5, below. 

§ 22.2.4 Locating and Representing “Missing” 
Parent Clients 

(a) The Beginning of the Case 

A first step in zealously representing parent clients is locating them. Custodial 
parents usually come to court, and their addresses are usually on DSS’s initial 
affidavit. However, if proper service has not been made upon a parent, he or she 
may not even know about the proceeding. While some courts do not appoint 
counsel until the parent appears at court and proves his or her indigence, others 
do. If the court appoints counsel for a parent prior to the parent’s appearance at 
court, counsel will need to locate the client. The person most likely to know a 
noncustodial parent’s address—the custodial parent—may not be able or willing 
to provide the information. In that case, counsel should consider the options below 
when attempting to locate the client. 

• Review the DSS file for information about the location of the client 
and the client’s relatives. 

• Send a letter to the last known address informing the client of the pro-
ceeding and instructing him or her to contact counsel immediately. 

• Contact the client’s relatives and ask them to have the client con-
tact counsel immediately regarding the case. 

• Leave a sealed letter at the client’s last known address with a sepa-
rate cover note requesting that the landlord or current resident 
forward the letter to the client. 

• Consult the phone book covering the area of the last known address. 

• Consult Web sites that focus on addresses and phone numbers, 
such as whitepages.com, mamma.com, or addresses.com. 
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• Contact the Massachusetts Department of Corrections, or access 
inmate-locator Web sites, to determine if the client is currently re-
siding in a correctional facility. See § 22.3.6, below, concerning 
incarcerated parents. 

See Letter to Missing Client, included at Exhibit 22A. 

The Office of Bar Counsel has suggested that, when a client has disappeared and a 
deadline is looming, “an attorney must undertake all reasonable efforts to locate 
the client.” Linda G. Bauer, Missing in Action: What to Do When You Can’t Find 
Your Client (May 2000) (hereinafter Bauer, Missing in Action) (available at 
http://www.mass.gov/obcbbo/missing.htm). This may include “examination of 
various public records including motor vehicle, voting, social security, or marriage 
and divorce records, as well as requests to the postal service or telephone company 
for updated address and telephone numbers,” and attempts to contact friends and 
relatives. Bauer, Missing in Action. Counsel should keep records documenting all 
efforts to locate and give notice to clients. Bauer, Missing in Action. 

The CAFL Performance Standards require “diligent efforts” to locate the client. 
CAFL Perf. Std. 1.9, Commentary. If such efforts are unsuccessful and counsel 
has never had contact with the client, counsel may (1) withdraw from the repre-
sentation or (2) take no position in the proceeding, but protect the client’s rights 
to the extent practicable. CAFL Perf. Std. 1.9, Commentary. See Chapter 3, Ini-
tiation of Care and Protection Proceedings, for a discussion about protecting the 
rights of parents who do not appear at the seventy-two–hour hearing. 

(b) After Initial Contact 

Clients sometimes disappear after having some, or even considerable, contact 
with counsel. Again, counsel must make “all reasonable efforts to locate the cli-
ent.” See Missing in Action. The CAFL Performance Standards require that 
counsel take a position in the proceedings “consistent with the client’s last clear-
ly articulated position or directives[.]” CAFL Perf. Std. 1.9. For example, if the 
client’s last instructions were for counsel to advocate for adoption of the child 
by a paternal cousin, counsel must do so even if the client subsequently disap-
pears. However, if the circumstances have changed significantly since the cli-
ent’s last instructions—e.g., the paternal cousin has died or is no longer inter-
ested in adopting the child—counsel may take any action he or she deems 
consistent with the client’s instructions. See CAFL Perf. Std. 1.9. Counsel may 
withdraw or take no position, but protect the client’s rights to the extent practi-
cable. See CAFL Perf. Std. 1.9, Commentary. 
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(c) At Trial 

Courts may draw an adverse inference against a parent who fails to appear at 
trial. See Adoption of Nadia, 42 Mass. App. Ct. 304, 306–08 (1997). See gener-
ally Chapter 8, Evidence in Care and Protection and Termination of Parental 
Rights Cases, § 8.4.2. Accordingly, if a parent does not appear at trial, regardless 
of the reason, counsel should attempt to secure a continuance. Courts are more 
likely to grant the request if the client has a valid reason, such as a serious illness, 
a family emergency, or an inability to get to court due to inclement weather. For 
illnesses, counsel should attempt to obtain notes from medical personnel. General 
transportation difficulties are rarely sufficient, but should be raised for the record. 

If a parent does not appear at trial and circumstances indicate that he or she has 
abandoned interest in the case, the court may strike counsel’s appearance. See 
Care and Protection of Marina, 424 Mass. 1003, 1003–04 (1997); cf. Adoption 
of Imelda, 72 Mass. App. Ct. 354, 365-66 (2008). This may be done on the mo-
tion of DCF or child’s counsel or by the court sua sponte. If the client has been 
in contact with counsel and has articulated a position in the litigation, counsel 
should inform the court of the client’s interest in the case. Counsel should also 
oppose any motion to strike on the basis that there is no legal requirement that 
the client be physically present at trial. In any event, counsel should take care 
not to reveal confidential information that may prejudice the missing client’s 
case. Thus, counsel should not inform the court that the client is missing and has 
not maintained contact with counsel. 

Striking counsel’s appearance is not the same thing as dismissing a party from 
the case; the client is simply left to participate pro se. Counsel should remind the 
court and other parties that they must provide the pro se parent with notices and 
serve the parent with motions and other pleadings. If counsel believes that his or 
her appearance was wrongly stricken, counsel should consider interlocutory relief. 
See Chapter 12, Interlocutory Relief. 

Practice Note 
At the outset of the case, counsel should obtain as clear a statement 
as possible from the client as to his or her desired outcome in the lit-
igation. This includes not only whether the client wishes to gain or 
regain custody or wishes for the other parent to gain or regain cus-
tody, but whether the client approves of certain family members or 
friends as alternative custodians and whether posttermination con-
tact is desired in the event of a termination of parental rights. To the 
extent counsel has obtained clear direction from the client on such 
issues, counsel’s task becomes much easier if counsel has difficulty 
locating the client later. Counsel should also advise the client of the 
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importance of staying in contact with counsel and alerting counsel to 
any change of address. 

As noted above, counsel can settle a case only with the client’s consent. See 
Mass. R. Prof. C. 1.2(a). The issue is complicated, however, where the client 
does consent, or settlement is consistent with the client’s position, but the client 
cannot be located or for some other reason fails (or refuses) to come to court. 
Many attorneys are uncomfortable stipulating to any disposition involving a 
finding of unfitness (including guardianship, permanent custody, or termination 
of parental rights) without the client being present. Indeed, most courts will not 
accept a parent’s stipulation without a colloquy from the client. And courts can-
not approve an open adoption agreement without the parent’s signature and ac-
knowledgment by a notary. See G.L. c. 210, § 6C. 

The nonappearance of the client in an instance such as this does not mean that 
counsel must participate in a full, adversarial defense if such action is inconsis-
tent with the client’s last articulated position. Counsel may inform the court that 
the client’s position is consistent with DSS’s plan for the child and that the client 
is not going to contest the petition. If counsel is going to take such action, he or 
she should carefully document in the client file the dates and substance of the 
last client contacts, as well as the reasons why the client took the position he or 
she did. Counsel should also seek to limit the evidence admitted in the matter to 
that minimally necessary to support the court’s judgment. If the client wants 
ongoing contact with the child (and DSS and the child are in agreement with 
such contact), but the client is not available to sign an open adoption agreement, 
counsel should ask the court to issue an order for postadoption contact under the 
same terms as an agreement. An order for contact avoids the need for a client’s 
signature. See Chapter 14, The Adjudication and Disposition of Care and Protec-
tion and Termination of Parental Rights Proceedings, for a discussion of posta-
doption contact orders, and Chapter 15, Settlement, for a discussion of agree-
ments for postadoption contact. 

If counsel has never communicated with the client or if the client cannot be lo-
cated and his or her position is unclear by the time of trial, counsel may move to 
withdraw from the case. See CAFL Perf. Std. 1.9, Commentary. If counsel seeks 
to withdraw, counsel must not disclose more information than is necessary to 
successfully withdraw. Disclosure of the inability to find the client may be harm-
ful to the client’s case. See § 22.5, below, regarding motions to withdraw. 

Regardless of the point in which the client disappears, counsel would be well-
advised to keep records documenting all efforts to locate and give notice to the 
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client and to retain the client’s file. See Bauer, Missing in Action, at 
http://www.mass.gov/obcbbo/missing.htm. The Board of Bar Overseers has pro-
vided some guidance to attorneys regarding how long they must retain, and un-
der what circumstances they can destroy, old client files. See Daniel Crane, Talk-
ing Trash—Recycled (Sept. 2001) (available at http://www.mass.gov/obcbbo/
trash2.htm); see also Anne Kaufman, It’s Not Over ‘Til It’s Over—Part II: Obli-
gation of Criminal Defense Counsel to Return Client Files (June 2003) (available 
at http://www.mass.gov/obcbbo/over2.htm). 

§ 22.3 DEALING WITH PARTICULAR 
CLIENT ISSUES 

All parent clients are unique, and each has a unique set of issues. The following 
discussion is meant to assist counsel in dealing with some of the more common 
problems. Counsel should also review Chapter 25, Clinical Issues in State Inter-
vention Cases. 

§ 22.3.1 Substance Abuse Disorders 

(a) Working with the Substance Dependent or Addicted Client 

Many child welfare cases involve parental drug or alcohol use or addiction. In-
deed, studies show that substance abuse is a factor in as many as 40–80 percent 
of all child welfare cases, and approximately 75 percent of all out-of-home 
placements. See Nancy K. Young et al., Responding to Alcohol and Other Drug 
Problems in Child Welfare: Weaving Together Practice and Policy (CWLA Press 
1998). Of course, not all parents who use illegal drugs (or legal drugs, such as 
alcohol) are addicted or dependent. Many parents are—or believe they are—
“recreational” users. Counsel must advise their clients that DSS and the courts 
frown upon even casual use of illegal drugs and alcohol. Nonetheless, in any 
case where DSS seeks to interfere with the parent-child relationship on the basis 
of alleged substance abuse, counsel must put the Department to its proof, requir-
ing a showing of the nexus between the substance abuse and some harm or 
threat of serious harm to the children. See Adoption of Katharine, 42 
Mass. App. Ct. 25, 33–34 (1997). 

There may be barriers to effective communication with substance dependent and 
addicted clients that might not exist for most other clients. The client may not be 
able to maintain regular telephone service. The client may not answer the door 
or the phone or bring in the mail when under the influence. The client may not, 
as a consequence of years of substance use, be able to make informed decisions 
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about the case. See discussion in § 22.3.3(b), below, regarding competence. In 
addition, the client may not perceive the problems others have identified. 

When initially interviewing the client, counsel may have difficulty obtaining an 
accurate picture of the client’s history. Clients may not trust counsel early on in 
the case. See Jinanne S.J. Elder, “Parenting Under the Influence: How to Bal-
ance Your Client’s Need to Win Against a Need for Help,” 14 Family Advocate 
(ABA Summer 1991), reprinted in Dawn LiVigne et al., Representing the Sub-
stance Addicted Client, 39–40 (MCLE, Inc. 1997) (hereinafter Elder). They of-
ten minimize their substance use and the problems associated with it or blame 
others for the problem. See Robert Kinscherff, “Parental Substance Abuse and 
Parenting,” in Dawn LiVigne et al., Representing the Substance Addicted Client, 
22 (MCLE, Inc. 1997) (hereinafter Kinscherff); Elder, at 40. In addition, the 
memories of some substance abusers may be impaired from years of drug or 
alcohol use. See Kinscherff, at 22, 29. 

Maintaining contact with the substance dependent client may require more effort 
than with other clients. Many are homeless; many reside temporarily with 
friends, or in detoxification facilities or hospitals; some may be incarcerated. 
Detoxification centers and hospitals cannot confirm the client’s presence without 
a release from the client. Counsel must leave messages for the client in the hope 
the client is there and will return the call. Counsel should maintain a list of ad-
dresses and phone numbers of local detoxification centers, shelters, and hospi-
tals. See Elder, at 40. 

The parent client’s substance use may compromise his or her thought processes 
so severely that counsel questions the client’s competence. The client may not be 
able to understand the proceedings, make adequately considered judgments, or 
assist counsel in defense of the action. See Elder, at 41. For a discussion of coun-
sel’s options when the parent client is, or may be, incompetent, see § 22.3.3(b), 
below. 

(b) Services for Substance Dependency or Addiction 

For substance dependent and addicted parents, treatment is vital to the client’s 
goal of reunification. Both DSS and the courts commonly support reunification 
efforts for parents who quickly and faithfully participate in treatment. In addi-
tion, substance addicted parent clients may have disabilities recognized under 
the Americans with Disabilities Act (ADA), 42 U.S.C. § 12132 (1994). See 42 
U.S.C. § 12102(2) and related case law. 

There are various types of services for substance dependent parents. The Massa-
chusetts Department of Public Health, Bureau of Substance Abuse Services lists 
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counseling programs, day-treatment programs, and residential programs on its 
Web site. See http://www.mass.gov/dph/bsas/bsas.htm. Treatment can be a long-
term commitment. Parents with chronic substance abuse problems may need one 
to two years to stabilize in recovery. See Lisa D’Auno & Gay Chisum, “Parental 
Substance Abuse and Permanency Decision Making: Measuring Progress in 
Substance Abuse Recovery,” 18 Children’s Legal Rights J. 52, 53 (Fall 1998). 

Neither Chapter 119 nor the Juvenile Court Standing Orders permit much lee-
way for long waiting lists, treatment interruptions, or relapses. While some 
courts may delay a trial to accommodate a parent’s upcoming “graduation” from 
a program, others will not. And while most courts are sympathetic to the realities 
of waiting lists and the need to find the right programmatic fit, children’s need 
for permanence generally supersedes those concerns. Thus, counsel must advo-
cate for DSS to provide necessary services and make all required referrals as 
quickly as possible. When services are not forthcoming, counsel must argue that 
DSS is not making reasonable efforts. Counsel should consider bringing abuse 
of discretion motions on lack of service issues as well. 

Not only must treatment begin early, the program must be the right one for the 
client’s needs. If counsel has any doubts about the appropriateness of recom-
mended services, he or she should consider retaining a substance abuse expert 
early in the case. This is particularly important if the client has a dual diagnosis 
of substance abuse and mental health concerns, where services are harder to 
locate and access. See § 22.3.1(c), below. 

Many parent clients are reluctant to enter residential treatment because it can 
mean giving up existing housing, employment, and friends. And most difficult 
of all, their children may have to live in a foster home until the parent completes 
the program. While some programs do permit children to stay with their parents, 
these programs may have no openings. The client may have to choose between 
the first available appropriate program and waiting for a spot in a program that 
permits children. 

It is not uncommon for substance dependent and addicted clients to relapse at 
some point after engaging in treatment. See, e.g., Supreme Judicial Court “Stan-
dards on Substance Abuse,” Standard XIII, Commentary (1998). Relapse can 
occur at any time during the recovery process. See Elizabeth M. Breshears et al., 
Understanding Substance Abuse and Facilitating Recovery: A Guide for Child 
Welfare Workers at 18, U.S. Dep’t of Health & Human Svcs. Pub. No. (SMA) 
05-3981 (2005), available at http://www.ncsacw.samhsa.gov/files/508/
UnderstandingSAGuideDW.htm (hereinafter Breshears). Relapse often occurs 
shortly before trial. Trial is stressful for parents, and stressful events are a pri-
mary trigger of relapse. See Stress and Substance Abuse: A Special Report, Nat’l 
Inst. on Drug Abuse (available at http://www.drugabuse.gov/

2nd Supplement 2012 22–13 



§ 22.3 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

stressanddrugabuse.html). Counsel must explain to the social worker and the 
court (with the assistance of an expert witness), that relapse is not the same as 
failure of treatment. See Breshears. Rather, it is a normal step in the recovery 
process. What matters is the parent’s commitment upon returning to treatment. 

On occasion, a client may be midway through a residential treatment program at 
the time of trial. In such cases, counsel should consider requesting a continuance 
of trial until completion of the program. Courts are more likely to grant the re-
quest if it is for a short period. If the court refuses to continue the start of trial, 
counsel should request that the court begin trial on schedule, but continue sub-
sequent days until the client has finished the program. Alternatively, counsel 
might ask the court to stay the close of evidence or agree to reopen the evidence to 
allow the parent and program staff to testify about the client’s successful com-
pletion of the program. 

(c) Dual Diagnoses 

Many substance dependent or addicted persons may also experience mental health 
problems. See, e.g., Sally Small Inada, “How One Agency Handles Dual Diagno-
sis,” 22(7) ABA Child L. Prac. 107, 107 (Sept. 2003). (hereinafter Inada) Many 
suffer from depression, anxiety, and/or posttraumatic stress. See generally No Safe 
Haven: Children of Substance-Abusing Parents 20, National Center on Addiction 
and Substance Abuse (Jan. 1999). Because of the relationship between substance 
use and mental health problems, the National Institute on Drug Abuse (NIDA) 
recommends that clients participate in programs that integrate treatment. See 
NIDA Treatment Principle 8 (available at http://www.nida.nih.gov/PDF/PODAT/
PODAT.pdf); see also Kinscherff, at 35. An expert may be necessary to help coun-
sel determine which programs fit the client’s needs. 

Appropriate dual diagnosis treatment can take several years. See Inada, at 107. 
Clearly, this makes completion of treatment prior to a termination trial extraor-
dinarily difficult. As with other parent clients, counsel must explore with the 
client the possibility of proposing or agreeing to a guardianship or placement of 
the child with a relative in order to take the case off the “termination track.” 

(d) Representing the Client Who Does Not Access Treatment 

Many substance dependent and addicted clients engage in some form of treat-
ment during the child welfare case, but some do not. Others begin, but they do 
not complete treatment. The reasons for treatment failure are complex. Addic-
tion is an illness, and counsel must be patient with the client. Where possible, 
counsel should develop a relationship with the client’s therapist or other supports. 
Counsel must also explain to the client that the failure to obtain and complete 
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treatment in a timely fashion is likely to result in a permanent loss of custody 
and/or termination of parental rights. 

Counsel for the client unwilling to engage in treatment may need to focus his or 
her litigation strategy on challenging the sufficiency of the Department’s case. 
For example, counsel may argue that the client’s substance use is de minimis, 
not current, or does not interfere with his or her parenting. See Chapter 13, Trial 
Preparation and Conduct, and Chapter 14, The Adjudication and Disposition of 
Care and Protection and Termination of Parental Rights Proceedings, for further 
discussions of trial strategy and the burden of proof in these cases. Counsel 
should also be prepared to challenge the evidence of substance use. For exam-
ple, counsel should object to the introduction of drug screens without proper 
authentication and foundation. 

In cases where the parent is unable to engage successfully in treatment, and 
where DSS can show that the client’s substance dependency severely compro-
mises his or her parenting ability, the court is likely to find the parent unfit. In 
this situation, counsel must work closely with the client to proffer the client’s 
relatives or friends as guardianship or adoptive resources. Counsel should also 
explore the possibility of an open adoption agreement to permit ongoing contact 
between the client and his or her children. See Chapter 15, Settlement. 

§ 22.3.2 Domestic Violence 

Domestic violence plays a significant role in many child welfare cases. The De-
partment of Social Services defines domestic violence as “the establishment of 
control and fear in a relationship through the use of violence and other forms of 
abuse.” DSS Protocol #PR-95-002 (effective 2/13/95) in Policy #85-011(R). The 
abuse may be physical, sexual, or emotional. The violence need not be chronic 
or severe in order to characterize the relationship as abusive. It is the credible 
threat of violence, combined with other coercive tactics, that creates the atmos-
phere of fear and intimidation. See Kathleen Waits, “Battered Women and Their 
Children: Lessons from One Woman’s Story, in Symposium: Domestic Violence 
and the Health Care System,” 35 Hous. L. Rev. 29, 91 & n.181 (1998). 

The alleged batterer may be the child’s parent or the step-parent or live-in part-
ner or boyfriend (or girlfriend) of the custodial parent. While most perpetrators 
of abuse are men and most victims are women, this is not always the case. Do-
mestic violence occurs in families of all backgrounds, races, and socioeconomic 
classes. It occurs among heterosexual couples and same-sex couples. 

Domestic violence poses a number of risks to children. In many domestic vio-
lence cases the children are also victims of abuse. See Effective Intervention in 
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Domestic Violence and Child Maltreatment Cases: Guidelines for Policy and 
Practice at 9, National Council of Juvenile and Family Court Judges (1999) 
(hereinafter The Greenbook). (The Greenbook is available at http://www
.ncjfcj.org/images/stories/dept/fvd/pdf/greenbook%20_final_4-5-07.pdf; see also 
http://www.thegreenbook.info for more information about the Greenbook Initia-
tive.) In addition, children who witness domestic violence may experience 
trauma and develop psychological problems, especially if the child’s exposure to 
violence occurs during important developmental stages. See Adoption of Ramon, 
41 Mass. App. Ct. 709, 714 (1996) (citing Custody of Vaughn, 422 Mass. 590, 
599 (1996)). In some cases children may be injured or killed in an assault perpe-
trated by the abuser. See Pauline Quirion et al., “Protecting Children Exposed to 
Domestic Violence in Contested Custody and Visitation Litigation,” 6 B.U. Pub. 
Int. L. J. 501, 509–10 & nn.58–60 (Winter 1997). 

(a) Representing the Victim of Domestic Violence 

Initial Interviews and Evaluation of the Problem 

It is good practice for counsel to ask parent clients about domestic violence is-
sues even if DSS has not alleged it as a problem in the initial affidavit. See Paul-
ine Quirion, “Why Attorneys Should Routinely Screen Clients for Domestic 
Violence,” 42 Boston B. J. 12, 12 (Sept./Oct. 1998) (hereinafter Quirion, Screen-
ing). The information will help counsel advocate for appropriate services. See 
Pauline Quirion, “Increased Protection for Children from Violent Homes: The 
Presumption against Awarding Child Custody to a Batterer,” 16(4) Mass. Fam. 
L. J. 67, 70 (Nov. 1998). It will also help the client to rebut adverse allegations, 
such as failure to protect the child from harm or exposure of the child to violent 
partners. And it may even help counsel protect the client from harm during or 
after the case. See Quirion, Screening, at 12. 

Counsel’s questioning of the client must be delicate and considerate. See Chris-
tine L. Butler, “Working with Mothers Whose Children Have Witnessed Their 
Mother’s Victimization” in Child Custody and Domestic Violence, 195, 198–99 
(MCLE, Inc. 1996). Victims often deny that abuse has occurred or minimize its 
frequency or severity. Many recant at some point in the process, even claiming 
they lied to police. Victims may be embarrassed or fear that disclosure will lead 
to personal stigma or retaliation by the violent partner. See Quirion, Screening, 
at 13. They may be financially dependent on the abuser or be pressured or 
threatened by the abuser or the abuser’s family. They may still love the abuser 
and hope things will get better. See Quirion, Screening, at 13. The client may not 
even identify as a victim of domestic violence, even if victimized by serious 
abuse. See Kathleen Waits, “Battered Women and Family Lawyers: The Need 
for an Identification Protocol,” 58 Alb. L. Rev. 1027, 1053–54 & n.134 (1995). 
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Confidentiality is a crucial aspect of attorney-client relations for victims of do-
mestic violence. Counsel must inform the client that statements made to counsel 
remain confidential, unless the client authorizes disclosure. See Mass. R. 
Prof. C. 1.6(a). This is the case even if counsel believes that the client is best 
served by disclosing the information. 

Counsel should always try to interview the victim away from the abuser. The 
client is unlikely to speak freely in the abuser’s presence, and any statements he 
or she makes, even seemingly innocuous ones, may result in retaliation. Counsel 
must also be mindful that the client’s efforts to cooperate with counsel’s request 
for a private interview may jeopardize the client’s safety if the abuser learns 
about the meeting. 

Advocacy for Victims of Domestic Violence 

The Department’s written policy in cases involving domestic violence is to sup-
port the victim parent and the children and hold the batterer accountable. DSS 
Protocol #PR-95-002 (effective 2/13/95) in Policy #85-011(R); see also The 
Greenbook, Recommendation 22 at 66 (recommending that child protection 
agencies and courts avoid strategies that blame the nonoffending parent for the 
abuse). However, often, DSS’s approach is to remove the children from the 
home of the victim-parent for failing to protect his or her children from the 
abuse. Counsel for the victim-parent should vigorously advocate against re-
moval, particularly where the client is willing to obtain a restraining order and 
separate from the violent partner (see discussion below). In addition, counsel 
should object to statements in DSS documents, such as assessments or service 
plans, or statements made by the DSS attorney or social worker in court that 
accuse the victim of “engaging in domestic violence” or “exposing the children 
to domestic violence.” Counsel should also consider an appeal to the fair hearing 
unit if DSS supports a 51A for neglect against the client for exposing his or her 
children to domestic violence. 

Practice Note 
In a landmark case in New York, a class action lawsuit successfully 
challenged the practice of that state’s protective service agency of 
removing children from their mothers in all cases where the children 
witnessed domestic abuse. See Nicholson v. Scoppetta, 820 N.E. 
2d 840 (N.Y. 2004). The Nicholson court held that there could be no 
blanket presumption favoring removal simply because a child wit-
nesses domestic violence. Nicholson v. Scoppetta, 820 N.E. 2d at 849. 
Removal must be based on fact-specific evidence of two elements: 
first, actual or imminent danger of harm to the child; and second, 
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proof that the parent failed to provide a minimum degree of care. 
Nicholson v. Scoppetta, 820 N.E. 2d at 845–46. 

The Department (and the courts) almost always require the victim to obtain a 
restraining order and leave the abuser as a condition of keeping (or returning) 
the children home. However, the client may feel that seeking a restraining order 
may put him or her at greater risk of violence. Indeed, studies agree that the 
most dangerous time for victims is when they seek a restraining order or other-
wise end the abusive relationship. See Angela Browne, When Battered Women 
Kill, at 114 (New York: Free Press, 1989). 

Counsel should assist the client in identifying the supports and services the cli-
ent needs to care for the children safely. Counsel must also advocate for the 
timely provision of services by DCF and community providers. The client may 
need assistance in obtaining housing, employment, cash benefits, mental health 
services, or substance abuse treatment. In addition, the children and parent may 
need supportive services to address any emotional or behavioral problems that 
the children are exhibiting as a result of the domestic violence. For information 
about services for victims of domestic violence, visit the Massachusetts Coali-
tion against Sexual Assault and Domestic Violence Web site at http://www
.janedoe.org or DCF’s Web site at http://www.mass.gov/dcf. 

Typically, the client can obtain a restraining order without counsel’s assistance. 
If the client and the abusive partner are married or have joint custody of the chil-
dren, DCF may ask the client to file for divorce or seek modification of the cus-
tody order in the Probate and Family Court. In certain limited circumstances, 
CPCS will compensate counsel for representing his or her client in these collat-
eral proceedings; however, counsel must first request permission from the CAFL 
administrative office in Boston. See CAFL Perf. Std. 1.3(c). See Chapter 19, Col-
lateral Family Law Proceedings in the Juvenile Court and the Probate and Family 
Court, for a detailed discussion about representing clients in abuse prevention 
and collateral custody proceedings. 

Safety Issues 

Some abusive partners are more dangerous than others. Experts refer to evalua-
tions of the abusive partner’s potential for violence as “lethality assessments.” 
See also DSS Dom. Viol. Protocol (PR #95-002), Safety Assessment III (“As-
sessment of Offender Lethality”). Such assessments inquire about whether, among 
other things, the partner is extremely jealous, is quick to anger over inconse-
quential things, has beaten the client severely enough to require hospitalization, 
has threatened to use a weapon or actually used a weapon against the client, or 
has threatened to kill the client and/or his or her children. See Andrea Cabral, 
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“Obtaining a Restraining Order” at 2-2–2-3, in Obtaining, Enforcing and De-
fending c. 209A Restraining Orders in Massachusetts (MCLE, Inc. 1997) (here-
inafter Cabral). Counsel for the victim should take such information into account 
at all times during the representation. 

Because a restraining order does not guarantee the client’s safety, the client 
should engage in other types of safety planning and obtain information about 
supportive services. See Pauline Quirion, “Representing Victims of Domestic 
Violence”, in II Massachusetts Divorce Law Practice Manual § 25.3.1 (MCLE, 
Inc. 2000 & Supp. 2003, 2005). Safety plan forms are available from District 
Attorney’s offices, battered women’s shelters, and victim witness advocates. See 
Cabral, at 2-3. Safety plans include information such as safe places to flee vio-
lence, safe places to bring or leave children, and contact information for shelters 
and law enforcement. See Christine L. Butler, “Working with Mothers Whose 
Children Have Witnessed Their Mother’s Victimization”, in Child Custody and 
Domestic Violence, 211–20 (MCLE, Inc. 1996). When DSS is aware of the do-
mestic violence, it frequently requires in its service plan that the victim have a 
safety plan in place. (If DSS wants to review the plan, counsel must safeguard 
this information from discovery by the abuser by insisting that DSS not include 
it in the narratives or place it in the DSS record.) Counsel should be familiar 
with safety planning and support services for battered women. Pauline Quirion, 
“Why Attorneys Should Routinely Screen Clients for Domestic Violence,” 42 
Boston B. J. 13 (Sept./Oct. 1998). Counsel should also encourage the client to 
have a safety plan, have access to a cell phone in case of emergency, and know 
how to obtain a restraining order even after-hours. 

Practice Note 
Counsel can help the client take basic safety precautions on the way 
to and from court. Counsel should not linger with the client in the 
courthouse parking lot or outside the entrance, where a chance (or 
intentional) encounter with the abuser might occur. Inside the court-
house, counsel should find a safe place for the client to wait for the 
case to be called. Counsel should also make sure that the client is 
seated apart from the abuser in the courtroom itself. In very small 
courtrooms, it may even be necessary to request that the parents’ 
cases be heard separately. 

The batterer may threaten the victim’s counsel. Such threats may take the form 
of threatening phone calls or letters, face-to-face intimidation, or even stalking. 
Any such threats should never be taken lightly, and counsel should take all rea-
sonable safety precautions. For a further discussion of safety issues, see Cabral. 
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(b) Representing the Alleged Perpetrator 
of Domestic Violence 

Representing the alleged perpetrator of domestic violence presents many chal-
lenges. The allegations of domestic violence may be untrue or exaggerated. The 
Department may label or treat a parent as a batterer or “possible” batterer with 
little evidence to support the claim. See Adoption of Leland, 65 Mass. App. Ct. 
580, 587–88 (2006). Where possible, counsel must challenge the evidence of the 
client’s alleged misconduct by, among other things, objecting to inadmissible 
evidence, challenging the veracity of the accuser, and disputing the severity of 
the alleged misconduct. 

Counsel faces other challenges in cases where the evidence of domestic violence 
against the client is strong. The client may deny that he or she is violent despite 
overwhelming evidence to the contrary. The client may refuse to engage in 
treatment. The client may also face criminal charges arising from the abusive 
acts. See § 22.3.5, below. 

Perpetrators of domestic violence do not fit a single profile. They may be abu-
sive to their partners but charming and seemingly nonviolent to outsiders. Or, 
they may be abusive to others outside the home. Some may pursue a fleeing 
partner relentlessly, while others may move on to other partners. See Catherine 
F. Klein & Leslye E. Orloff, “Providing Legal Protection For Battered Women: 
An Analysis of State Statutes and Case Law,” 21 Hofstra L. Rev. 801, 827 
(1993). Some batterers will enter treatment and will work hard to address their 
behaviors, while others will not. See Kathleen Waits, “The Criminal Justice Sys-
tem’s Response to Battering: Understanding the Problem, Forging the Solutions,” 
60 Wash. L. Rev. 267, 291 & nn.129–31 (1985). 

Working with the Client 

Counsel must zealously advocate for the client’s expressed goals, but counsel 
should also seek to advance the client’s interests by helping prevent further vio-
lence. See David Adams & Stephen Russo, “In the Client’s Best Interest: An 
Attorney’s Guide to Clients Who Batter,” in Court-Certified GAL Training for 
Category F Matters, 107 (MCLE, Inc. 2002) (hereinafter Adams & Russo); Qui-
rion, Screening, at 12. Clients who accept treatment and refrain from violent 
conduct are far more likely to keep or regain custody of their children. 

Obtaining a factual history of the case and any past violence from the client ac-
cused of domestic violence can be challenging. The client may present as 
nonabusive and sensitive, while presenting the partner as dishonest, cruel, sub-
stance abusing, or mentally ill. See Leigh Goodmark, When a Parent is a Batterer: 
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Understanding and Working with Abusive Fathers, 22(8) ABA Child L. Prac. 
121, 126 (Oct. 2003) (hereinafter Goodmark). The client may claim that the 
partner is violent, suggesting that any physical confrontations were mutually 
aggressive or that the client was acting in self-defense. See Goodmark, at 126. 
The client may minimize his or her abusive behavior. See Adams & Russo, at 
108; Goodmark, at 126–28. He or she may admit to only those incidents firmly 
documented in police reports or the victim’s medical records. See Adams & 
Russo, at 128. 

Many clients may not understand that their behaviors are abusive. Some do not 
understand that occasional or sporadic violence also constitutes abuse. See Ad-
ams & Russo, at 108. Clients from different cultural backgrounds may consider 
their behavior appropriate given the practices in their own culture or country. 
Counsel should take the opportunity early in the representation to inform the 
client about what types of behaviors the courts consider to be abusive. 

Practice Note 
Acts of abuse can have serious implications for clients who are ap-
plying for permanent residence in this country. The U.S. Citizenship 
and Immigration Services looks into an applicant’s moral character 
and criminal history when determining eligibility for immigration 
benefits. Certain acts may also subject a client to deportation. Con-
victions for domestic abuse or violation of restraining orders are 
grounds for deportation. See 8 U.S.C. § 1227(2)(e)(i–ii); Adams & 
Russo, at 109. 

Services for the Client 

The Department’s service plans for perpetrators of domestic violence often require 
participation in specialized evaluation and treatment. See DSS Policy #97-003 
(Service Planning and Referral Policy, App. B). Perpetrator evaluations conducted 
at the behest of DSS will not be confidential. Counsel must work closely with the 
client to weigh the benefits of cooperating with DSS against the potential draw-
backs of disclosing violent conduct to DCF, the court, and, potentially, law en-
forcement personnel. See § 22.3.5, below, discussing concurrent criminal charges. 

Treatment is conducted primarily in group sessions known as batterers’ treat-
ment or intervention programs. Only those programs in Massachusetts certified 
by the Department of Mental Health are approved for court referrals. See Mas-
sachusetts Guidelines and Standards for the Certification of Batterers’ Interven-
tion Programs (Mar. 1995) (hereinafter Guidelines) (available on the Massachu-
setts Department of Public Health Web site at http://www.mass.gov/Eeohhs2/
docs/dph/com_health/violence/bi_guidelines.pdf). While courts in child welfare 
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cases do not make “referrals” to batterers’ programs, judges generally view the 
client’s participation in a certified program more favorably. Programs are long-
term commitments. They last eighty hours in weekly group sessions lasting one-
and-one-half to two hours. See Guideline 4.1(B). This means that a program may 
last a year or longer. 

Batterers’ programs do not have confidential relationships with their clients. The 
programs require that clients provide social security numbers, employer names, 
police reports, criminal records, and histories of substance abuse, mental illness, 
and abusive behaviors. See Guideline 3.1(A). The client must sign releases and 
waivers of confidentiality upon entering the program. See Guideline 7.1(E). Pro-
gram staff communicates freely with the client’s current partner and any prior vic-
tims, including sharing information about the client’s participation in treatment. 
See Guidelines 3.1(F), 5.4(D), 7.1(F), 7.1(I). The client must admit to his or her 
violent acts. Counsel must ensure that the client is aware that any statements he or 
she makes are admissible in the child welfare case; they may also be admissible in 
a pending (or future) criminal case against the client. See § 22.3.5, below. 

Counsel should become familiar with local batterers’ intervention programs. The 
rules are strict, and the consequences to the client of being removed from a pro-
gram may be severe. If the client is participating in the program to comply not 
just with the DCF service plan but also with probation requirements, the client 
may face incarceration. Because the programs last almost a year, if the client 
must start “fresh” at a new program, the client is unlikely to complete the second 
program prior to trial in the child welfare case. 

Counsel should try to find a batterers’ treatment program with a parenting com-
ponent. Counsel may wish to encourage the client to enter treatment before DCF 
requires it as part of the service plan. This will show good faith by the client and 
allow the client to get an early start on long-term treatment. 

The Department may condition parent-child visitation on the client’s coopera-
tion with a batterers’ treatment program. However, parents have a right to visit 
with their children, unless the court finds by clear and convincing evidence that 
visits are harmful to the child or the public welfare. See Custody of a Minor (No. 
2), 392 Mass. 719, 725–26 (1984); In re Thomasina, 75 Mass. App. Ct. 563, 
576-77, review denied, 455 Mass. 1107 (2009). As such, counsel should object if 
DCF seeks to substantially reduce or terminate visits because of the client’s fail-
ure to cooperate with treatment or any other service plan task. See Chapter 7, 
Services, Placement and Visitation, for a further discussion of parent-child visits. 
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§ 22.3.3 Representing Parents with Mental Illnesses 

(a) Services for the Client 

Many parents in the child welfare system suffer from some type of mental ill-
ness. These illnesses include depression, anxiety disorders, posttraumatic stress 
disorder, and schizophrenia, among others. Mental illness, by itself, does not 
render a parent unfit. Indeed, many parents are able to meet their parenting re-
sponsibilities despite these illnesses. In order to find a mentally ill parent unfit, 
the court must find a nexus between the illness and specific parenting deficien-
cies that cause, or are likely to cause, serious harm to the children. See Petition 
of Dep’t of Social Services to Dispense with Consent to Adoption, 392 Mass. 
696, 701 (1984). See Chapter 14, The Adjudication and Disposition of Care and 
Protection and Termination of Parental Rights Proceedings, § 14.2.2(d). 

Parents with mental illness involved in the child welfare system are doubly stig-
matized as: mentally ill and abusive or neglectful. See Theresa Glennon, “Advo-
cating for Parents with Mental Illnesses in the Child Welfare System,” 12 Temp. 
Pol. & Civ. Rts. L. Rev. 273 (Spring 2003). (hereinafter Glennon). They often 
fall through the cracks in the system. Often mental health services are not pre-
pared to handle their parenting needs, and child welfare workers are uneducated 
about dealing with mentally ill parents. See Sharon Elstein, “Maternal Mental 
Illness in the Child Welfare System,” 19(3) ABA Child Law Practice 38 (May 
2000). 

Counsel must advocate for appropriate services for the mentally ill client. As 
does treatment for substance abuse and addiction, mental health treatment takes 
time and often follows a bumpy path. See Glennon, at 296. The client may need 
therapy, medication, specialized classes, day treatment, or residential treatment 
that permits parents and children to stay together. While these programs do exist, 
they may have long waiting lists or be some distance from the client’s home. 
Section 29C of Chapter 119 requires DSS to make “reasonable efforts” to main-
tain the family intact and reunify the family if the child has been removed. To be 
“reasonable,” such efforts may need to include extensive referrals and coordina-
tion of service providers. 

Practice Note 
For those parents living in Marlborough or surrounding towns, Em-
ployment Options (a “Clubhouse” program) runs the Family Project, 
which provides mentally ill parents with visitation support, parenting 
education, home visits, service coordination, and a parent support 
group, among other services. For more information about this pro-
ject, see http://www.employmentoptions.org/services_parenting.shtml. 

2nd Supplement 2012 22–23 



§ 22.3 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Other Clubhouses across the state provide assistance to mentally ill 
persons, although they do not provide specialized services for par-
ents. See The Massachusetts Clubhouse Coalition at http://www
.massclubs.org for a complete listing of Clubhouses in Massachusetts. 

Many parent clients have disabilities recognized under the Americans with Dis-
abilities Act (ADA), 42 U.S.C. § 12132 (1994). Such disabilities include certain 
mental illnesses. See 42 U.S.C. § 12102(2) and related case law. Counsel must 
challenge DCF’s failure to provide the parent with appropriate services early in 
the case. Failure to comply with the ADA is not a defense to a termination of 
parental rights proceeding. See Adoption of Gregory, 434 Mass. 117, 121–22 
(2001); see also Chapter 7, Services, Placement and Visitation. 

Effective advocacy for a mentally ill parent requires that counsel have a strong 
working knowledge of all of the service options available within the community, 
as well as information about programs outside the community. See Glennon, at 
299. Counsel should consider hiring an expert to assist counsel in identifying 
services that will help the client keep or regain custody of the children and meet 
the children’s needs. 

(b) Competence to Direct Litigation 

Parents who suffer from serious mental illnesses may not be capable of making 
adequately considered decisions about the litigation. Whether the client is capable 
of doing so depends on many factors, including his or her cognitive abilities, emo-
tional functioning, communication skills, ability to understand consequences, and 
consistency of decisions. See Jennifer Renne, “Representing a Parent with Dimin-
ished Capacity,” in Child Welfare Law and Practice 484–86 (hereinafter Renne) 
(Bradford Pub. 2005); ABA Model R. Prof. C. 1.14, Comment [6], available at 
http://www.americanbar.org/groups/professional_responsibility/publications/
model_rules_of_professional_conduct.html. Just because counsel disagrees with 
the client does not mean the client is under a “disability” or has diminished capac-
ity. Renne, at 484. 

Rule 1.14(a) of the Massachusetts Rules of Professional Conduct provides that 
“[w]hen a client’s capacity to make adequately considered decisions in connec-
tion with a representation is diminished . . . [due to] mental impairment or for 
some other reason, the lawyer shall, as far as reasonably possible, maintain a 
normal client-lawyer relationship with the client.” Counsel must still keep in 
regular contact with the client and inform the client of case developments. Even 
if the client has a legal representative, such as a guardian or conservator, counsel 
“should as far as possible accord the represented person the status of client, par-
ticularly in maintaining communication.” Mass. R. Prof. C. 1.14, Comment [2]; 
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Guardianship of Hocker, 439 Mass. 709, 718 (2003). However, if the client has 
a legal representative, counsel “should ordinarily look to the representative for 
decisions on behalf of the client.” Mass. R. Prof. C. 1.14, Comment [4]; Guardi-
anship of Hocker, 439 Mass. at 718. 

The client may be competent to advise counsel and participate in some decisions 
but not others. See Mass. R. Prof. C. 1.14, Comment [1]; Renne, at 486. For 
example, a client who does not understand the legal proceedings and cannot help 
counsel prepare for trial may nevertheless be able to make an adequately consid-
ered decision that her mother, rather than a stranger, should care for her child. 
However, the client may not have the ability to weigh the advantages and disad-
vantages of having the grandmother adopt the child, become the child’s legal 
guardian, or serve as a temporary custodian. In such a case, counsel would be 
advised to advocate for a plan that best preserves the client’s interests and rights 
going forward. Cf. Commonwealth v. Nieves, 446 Mass. 583, 591–92 (2006) 
(holding that counsel for an incompetent client may make certain strategic deci-
sions for the client, such as waiving the client’s right to a jury trial in favor of a 
bench trial); see also Abbott A. v. Commonwealth, 458 Mass. 24, 33 (2010) (evi-
dentiary and tactical decisions attorneys must make for juvenile clients at dan-
gerousness hearings pursuant to G.L. c. 276, § 58A are “quintessentially the types 
of choices that attorneys regularly make with respect to their competent clients”). 

Practice Note 
Counsel may not be able to determine what the client understands, 
or fails to understand, without expert assistance. In such cases, 
counsel should ask for funds under the Indigent Court Costs Act to 
hire a mental health expert. The motion for funds should not reveal 
counsel’s concerns about the client’s competence. Rather, it should 
ask for funds for an expert to evaluate “certain mental health issues 
that DSS has alleged or may allege at trial” regarding the client. 
Counsel should also consult extensively with the client’s current 
mental health providers, if any. 

If the client’s ability to make adequately considered decisions is diminished and 
counsel reasonably believes the client to be at substantial risk of harm (physical, 
mental, financial, or other), counsel may take steps to protect the client, even to 
the extent of disclosing confidential information. See Mass. R. Prof. C. 1.14(b), 
(c); Daniel C. Crane, Who Decides for the Impaired Client? (Aug. 2003) (here-
inafter Crane, Impaired Client) (available at http://www.mass.gov/obcbbo/
impaired.htm). However, counsel may not consult with any person or entity that 
might use the information “in a fashion adverse to the interests of the client.” 
Mass. R. Prof. C. 1.14, Comments [3], [8]. 
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The “last resort” for counsel for the parent client “under a disability” is to re-
quest the appointment of a guardian ad litem–next friend for the client. See 
Crane, Impaired Client, at http://www.mass.gov/obcbbo/impaired.htm. Rule 
1.14(b) of the Rules of Professional Conduct permits this action only to protect a 
client “at risk of substantial harm.” 

Counsel should be very cautious in taking this step. Admitting that the parent is 
incompetent to direct counsel seriously undermines the client’s case because it 
suggests that the client is unable to care for his or her child. See CAFL Perf. Std. 
1.7, Commentary; see also Mass. R. Prof. C. 1.14, Comment [8].  

Further, the role of the GAL–next friend is often ill-defined by the court and 
poorly understood by the GAL. A “Category G–next friend” is appointed to make 
custody and other decisions for an incompetent parent client in a child welfare 
case. See Administrative Office of the Trial Court, Fiscal Year 1997 Memo #14, 
“Guardian and Guardian Ad Litem Compensation and Billing,” at 2, reprinted in 
Marcia Boumil et al., Court-Certified GAL Training for Category F Matters 5–6 
(MCLE, Inc. 2002) (hereinafter AOTC Memo) (The memo is included at Exhibit 
5B to Chapter 5, Court Investigators and Guardians Ad Litem). The GAL–next 
friend appointment form states that the GAL–next friend is to “represent the 
person’s(s’) interest.” See “Appointment of Guardian ad Litem Form,” reprinted 
in Marcia Boumil et al., Court-Certified GAL Training for Category F Matters, at 
29 (MCLE, Inc. 2002). The AOTC Memo defines the role only as an individual 
appointed to represent a person and defend the action. Similarly, the Juvenile 
Court form order appointing a guardian ad litem describes the role of the guardian 
ad litem for an incompetent parent as assisting the parent’s counsel in the prepara-
tion and presentation of the case on the client’s behalf. See Juvenile Court Ap-
pointment of a Guardian ad Litem Form and Instructions. (This form is included 
at Exhibit 5C to Chapter 5, Court Investigators and Guardians ad Litem.) Be-
cause these definitions are vague, the GAL’s role and power in the case is largely a 
matter of the judge’s discretion. 

Counsel should, therefore, request a GAL–next friend only in extraordinary cir-
cumstances, and should contest any motion for appointment filed by another 
party. If a GAL–next friend is appointed, counsel should ensure that his or her 
role is clearly defined by the court. In addition, counsel should object if a GAL 
is ordered to perform multiple, conflicting roles, such as conducting a compe-
tency evaluation of the parent for the court, and then acting as the parent’s 
guardian ad litem–next friend. This is not permissible. See Petition of the Dep’t 
of Soc. Servs. to Dispense with Consent to Adoption, 396 Mass. 485, 486 n.2 
(1986). See Chapter 5, Court Investigators and Guardians Ad Litem. 

It is not clear whether counsel must follow the directions of the GAL–next 
friend in all circumstances. Comment [4] to Mass. R. Prof. C. 1.14 provides that 
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counsel should “ordinarily” look to the client’s legal representative to make de-
cisions for the client. But the comment does not define “ordinarily.” Nor does it 
explain whether looking to the representative is appropriate for those decisions 
the client may, in fact, be competent to make as contemplated by Comment [1] 
to Rule 1.14. Counsel may wish to consult with bar counsel for assistance. 

(c) Civil Commitment / Rogers Proceedings 

Parent clients who become the subject of civil commitment or Rogers proceed-
ings under G.L. c. 123 have a right to counsel certified by CPCS to take mental 
health appointments. Counsel for the parent in the child welfare proceeding 
should work closely with mental health counsel in order to determine the nature 
and length of the commitment and any other recommended treatment. Mental 
health counsel may also be able to help counsel in the child welfare proceeding 
understand the client’s psychological and pharmacological needs. 

§ 22.3.4 Sexual Abuse 

(a) Representing the Alleged (or Admitted) Perpetrator 

Defending a client against sexual abuse allegations is one of the most difficult 
tasks a parent’s attorney will face. Sexual abuse allegations change the atmos-
phere in the courtroom. It may seem as if the burden has shifted from DSS to the 
parents, such that the parents must struggle to convince the court that the allega-
tions are unfounded. In fact, the burden remains squarely with the Department, 
and its case is often weak at best. The evidence is often the statements of a very 
young child or an older teen who may have a motive to lie. In many cases, there 
is little evidence to corroborate the claims of the child. To further complicate 
matters, DSS often opposes in-court testimony from the child and seeks to prove 
its case through the child’s hearsay statements. See Chapter 8, Evidence in Care 
and Protection and Termination of Parental Rights Cases. Counsel must evaluate 
the case carefully, looking not just at the nature of the allegations, but also at 
whether there is admissible evidence to support the allegations. If the evidence 
is lacking, counsel should seek a trial at the earliest possible date. The Depart-
ment is unlikely to give the client a meaningful opportunity for reunification if it 
believes the client has sexually abused the child. Accordingly, delay can be very 
prejudicial to the parent’s case. 

It is difficult for some attorneys to represent parents alleged to have sexually 
abused their children, and harder still for some to represent those that have ad-
mitted or been convicted of such an offense. Counsel must not let their personal 
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feelings related to their client’s behavior interfere with their professional judgment 
and their obligation to provide each client with zealous representation. 

Strategies 

Where the client maintains that he or she did not commit the acts in question, 
counsel must defend the client in much the same way that a criminal defense at-
torney would. Counsel must aggressively object to the admission of child hearsay 
relating to sexual abuse and require the court to hold hearings required by 
G.L. c. 233, §§ 82–83 before admitting the child’s hearsay statements. See Chapter 
8, Evidence in Care and Protection and Termination of Parental Rights Cases. 
Counsel must review all evidence suggesting sexual abuse and may need to retain 
an expert to evaluate the records. Counsel must also object to impermissible expert 
testimony that profiles the client as a likely perpetrator or opines on the credibility 
of the child. See Chapter 10, Experts. 

Strategies are more complicated where the client, seeking to maintain custody of 
the child or reunification with the child, admits that the allegations of sexual 
abuse are true. Counsel should advise the client of the benefits and burdens of an 
admission to DSS. The Department has no blanket rule prohibiting children 
from remaining in, or being returned to, the custody of a parent who admits sex-
ual abuse, so long as the parent cooperates fully with treatment. See DSS Policy 
#97-003 (providing service plan “outcomes” and “change indicators” for the 
sexually abusive parent). Further, an admission by the client when the client has, 
in fact, committed the acts in question is likely the only way the client can begin 
the path toward successful behavior management so as not to prove a danger to 
his or other children. On the other hand, DSS may communicate the client’s ad-
mission to the District Attorney’s office, where it could be used against the client 
at a criminal trial. And, depending on the nature of the abuse admitted (and the 
DSS personnel involved in the case), DSS may not be willing to allow the child 
to remain home or to return the child regardless of how cooperative the client is. 

There is an extensive body of literature regarding the treatment and profiling of 
sexual abusers and the likelihood of a reoffense, including the relative effective-
ness of various treatment modalities. See, e.g., Friedrich Losel & Martin 
Schmucker, “The Effectiveness of Treatment for Sexual Offenders: A Compre-
hensive Meta-Analysis,” 1 J. Exper. Criminology 117–46 (2005); R. Karl Han-
son et al., “First Report of the Collaborative Outcome Data Project on the Effec-
tiveness of Psychological Treatment for Sex Offenders,” 14(2) Sexual Abuse: A 
J. of Res. & Treatment 169–94 (April 2002). A basic familiarity with the litera-
ture will be helpful to counsel seeking to show that the client is not a danger to 
his or her children or will not pose an unmanageable risk. Counsel for a client in 
or seeking treatment should work closely with the client’s therapist if he or she 
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had one. Counsel should also consider hiring an expert to ensure that the client 
has appropriate treatment. 

Visitation and Reunification 

Parents have a right to visit with their children, unless the court finds by clear 
and convincing evidence that visits will harm the child or the public welfare. See 
Custody of a Minor (No. 2), 392 Mass. 719, 725–26 (1984). The client’s sexual 
abuse of his or her child does not necessarily mean that all contact between par-
ent and child should cease. Visitation, so long as it is closely supervised and 
does not harm the child’s progress in treatment, may be appropriate. See Stephen 
C. Warneck & Rachel N. Lessem, “The Offending Parent,” in The Children’s 
Bench Book 53 (Mass. Citizens for Children 2002) (citing J.V. Becker, Offenders: 
Characteristics and Treatment, 4 The Future of Children 176, 187 (1994)). If the 
client has been charged or convicted of the abuse, he or she may be prohibited 
from any contact with the child as a condition of probation. In that case, counsel 
should work with the client’s defense attorney to seek modification of the proba-
tion terms. 

Whether reunification is a reasonable goal is a determination to be made on a 
case-by-case basis. The court may not return a child home to the offending par-
ent, or permit the offending parent to return to the home, if the nonoffending 
parent cannot provide necessary supervision. Counsel for the offending parent 
will need to make the client understand that he or she may need to remain out of 
the home and receive supervised visitation with the child. 

Other Consequences 

Counsel must be mindful that the client alleged by DSS to have sexually abused a 
child may also face criminal prosecution. See § 22.3.4, below. Counsel should 
advise the client of the right under the Fifth Amendment to the U.S. Constitution 
and Article 12 of the Massachusetts Declaration of Rights to refuse to answer 
questions that may incriminate him or her. Counsel must also advise the client 
that the court in the child welfare case may draw an adverse inference from the 
client’s refusal to testify. See Chapter 8, Evidence in Care and Protection and Ter-
mination of Parental Rights Cases, § 8.4.2. Counsel should also consider instruct-
ing the client not to meet with DSS personnel without counsel’s presence. 

In addition, if convicted of sexual abuse, the parent may be listed in the sexual 
offender registry. See G.L. c. 6, §§ 178C–178P. See generally 1 Defending the 
Accused: Sex Offender Registration and Notification (MCLE, Inc. 2002). The 
client may also face long-term civil commitment as a sexually dangerous person. 
See G.L. c. 123A, § 1 et seq. See generally 2 Defending the Accused: “Sexually 
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Dangerous Person” Civil Commitment (MCLE, Inc. 2002). Indigent clients fac-
ing registration or commitment issues have a right to counsel. Where necessary, 
the child welfare attorney should contact CPCS for more information about the 
registry, the civil commitment statute, and the appointment of counsel. 

(b) Representing the Nonoffending Parent 

It is a traumatic experience for parents to learn that their children have been sex-
ually abused. See C. Bagley & O. Naspini, “When Incest Is Revealed: A Mental 
Health Crisis for Mothers,” in C. Bagley, ed., Child Sexual Abuse and Mental 
Health in Adolescents and Adults (Avebury 1995) (hereinafter Bagley & Naspi-
ni, When Incest Is Revealed). The nonoffending parent is, in many ways, also a 
victim of the abuse. Nevertheless, child protective agencies often fault the non-
offending parent (usually the mother) for failing to protect his or her children 
from the offender or for failing to report the abuse. See Rebecca M. Bolen, Child 
Sexual Abuse: Its Scope and Our Failure 188, 193 (Kluwer Acad./Plenum Pubs. 
2001) (hereinafter Bolen, Child Sexual Abuse). 

Such blame is generally unfounded. The vast majority of mothers are not aware 
that the abuse has occurred until the time of the child’s disclosure. See Bolen, at 
190. The abuse usually occurs when the mother is absent, and the victims are 
commonly threatened into secrecy. See Bagley & Naspini, When Incest Is Re-
vealed, at 53. The majority of children never disclose the abuse. See Bolen, at 
190. The offending parent rarely admits it when questioned. Bolen, at 198. The 
offending parent may be violent, making it difficult or even dangerous for the 
nonoffending parent to challenge the offender’s denials. See Bolen, at 206–09. 

While some parents believe their child’s disclosure immediately and take protec-
tive and supportive steps in response, others may not believe the child or may 
not be convinced of the abuse absent other evidence. Ambivalence on the part of 
the nonoffending parent is normative. See Rebecca Bolen, “Guardian Support of 
Sexually Abused Children: A Definition in Search of a Construct,” 3(1) Trauma, 
Violence & Abuse 40, 47 (Jan. 2002) (hereinafter Bolen, Guardian Support of 
Sexually Abused Children). Nevertheless, counsel must explain to the client that 
anything less than full support is likely to lead DSS to conclude that the child 
cannot safely remain in, or be returned to, the home. See Chapter 14, The Adju-
dication and Disposition of Care and Protection and Termination of Parental 
Rights Proceedings, for a discussion about the case law on failure to protect and 
determinations of parental unfitness. 

The Department is unlikely to consider returning the child to the nonoffending 
parent if the alleged perpetrator lives in the home. Consequently, counsel for the 
nonoffending parent should advise the client to keep the offender out of the 
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house and obtain a restraining order if necessary. See Chapter 19, Collateral 
Family Law Proceedings in the Juvenile Court and the Probate and Family 
Court, for a discussion about restraining orders. 

The client may suffer from various mental health problems as a result of the 
disclosures. Many experience “great distress” after disclosure. Bolen, Guardian 
Support of Sexually Abused Children, at 56. Some suffer from posttraumatic 
stress disorder or related problems, and many suffer from depression. See Bolen, 
Child Sexual Abuse, at 201, 213. Further, nonoffending parents often experience 
a deteriorating ability to cope due to loss of familial and financial supports and 
other stressors. See Rebecca M. Bolen, “Nonoffending Mothers of Sexually 
Abused Children,” 9 Violence Against Women 26 (Sage Publications 2003). 
These problems may make it difficult for the client to work cooperatively with 
counsel or DSS, and they may make service plan compliance an ongoing chal-
lenge. See also § 22.3.3, above. 

Counsel should be aware that the nonoffending parent may also face criminal 
charges for failing to protect the child from sexual abuse pursuant to G.L. c. 265, 
§ 13L. See § 22.3.4(b), above. 

§ 22.3.5 Concurrent Criminal Charges 

The parent client may, as a result of the incidents giving rise to the child welfare 
case, be criminally charged. Or, the client may be arrested for an unrelated crime 
during the course of the child welfare case. Even if charges are not pending, the 
actions or inactions of the client may be such that the client may later face crim-
inal charges as a consequence. Therefore, counsel must advise clients facing 
criminal charges, or possible criminal charges, at the outset of the case of their 
Fifth Amendment and Article 12 rights against self-incrimination. 

There are several stages in a child welfare proceeding that require particular atten-
tion by counsel when the parent is facing (or is potentially subject to) criminal 
charges. First, under certain circumstances (such as sexual abuse, sexual exploita-
tion, or serious injury to the child), DSS must notify the District Attorney’s office 
and provide them with a copy of the 51A and 51B reports. See G.L. c. 119, 
§ 51B(k). The Department also has discretion to make referrals to the District At-
torney’s office in other situations. G.L. c. 119, § 51B(k); see also DSS Policy #85-
012(R)) (hereinafter Policy: Discretionary Referrals). If counsel is appointed prior 
to the conclusion of the 51B investigation, counsel must advise the client that the 
51B investigation report may be turned over to law enforcement and that any 
statements made to the 51B investigator may be admissible against him or her in 
the criminal action, as well as in the child welfare proceeding. See Chapter 2, The 
Reporting and Investigation of Suspected Abuse and Neglect. 
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The court investigator appointed pursuant to G.L. c. 119, § 24 is certain to question 
the client about any incident giving rise to the criminal charges. While the report is 
confidential under Juv. Ct. Standing Order 1-84, the District Attorney may seek 
access to the report (see discussion below). Others may also seek to interview the 
client, such as probation officers, guardians ad litem, court clinicians, or evaluators. 
Counsel must advise the client of the advantages and disadvantages of participating 
in any requested interviews or evaluations. If the client agrees to participate, coun-
sel must carefully prepare the client and attend the interview or evaluation with the 
client. Counsel should also make sure the client is aware that any statements made 
to service providers, including batterers’ treatment programs, parenting and sub-
stance abuse support groups, may be introduced in both the child welfare case and 
the criminal proceeding. See Chapter 9, Privilege and Confidentiality. 

Practice Note 
When criminal charges are pending (or are likely in the future), 
counsel should try to agree in advance with the court investigator, 
GAL, probation officer, court clinician, or other investigator or evalu-
ator about the subjects the client is willing to discuss. Because par-
ent clients have information important to the child welfare case that 
goes beyond the incident giving rise to the criminal charges, most 
investigators and evaluators are willing to forego questioning on that 
topic in order to interview the parent freely on other subjects. 

Whether or not the client testifies is another area of concern. If the client wishes to 
testify in the child welfare proceeding, there is no guarantee that the testimony will 
not be used against him or her in the criminal proceeding. Similarly, there is no 
guarantee that records in the child welfare case will not be obtained by the prose-
cution. By statute, all care and protection proceedings are closed to the public. 
G.L. c. 119, § 38. Further, all court records are confidential. See Juv. Ct. Standing 
Order 1-84. However, an individual may seek access to court records by motion 
supported by an affidavit. Trial Court Rule VIII, Unif. R. on Impoundment Proc., 
Rule 11; see also Care and Protection of Sharlene, 445 Mass. 756, 772–73 & n.18 
(2006). Juvenile courts have ruled on requests for access by the District Attorneys’ 
offices on a case-by-case basis. Some judges have excluded prosecutors from the 
courtroom and declined to release records; others have granted prosecutors access 
to pleadings, documents and transcripts, and granted them permission to attend 
hearings. With rare exception, counsel for the parent charged (or at risk of being 
charged) should vigorously oppose these requests. 

Practice Note 
In addition, counsel should be aware that while the prosecutor is 
usually not a party to the child welfare case, he or she can act as the 
petitioner, see G.L. c. 119, §§ 24, 51B(g), represent DSS at DSS’s 
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request in the matter, see G.L. c. 119, § 29, request to substitute as 
the petitioner, see Care and Protection of Benjamin, 403 Mass. 24, 
26 (1988), or request to intervene. See Care and Protection of 
Zelda, 26 Mass. App. Ct. 869, 871 (1989). 

The client may choose not to testify in the child welfare proceeding. However, 
the court in the child welfare case may draw an adverse inference from the cli-
ent’s decision. See Custody of Two Minors, 396 Mass. 610, 616 (1986); Care 
and Protection of Quinn, 54 Mass. App. Ct. 117, 121 (2002). While the adverse 
inference alone is insufficient to find the parent unfit, see Care and Protection of 
Quinn, 54 Mass. App. Ct. at 123, DSS’s evidence of parental shortcomings and 
the adverse inference created by the parent’s failure to rebut the evidence may 
be outcome-determinative. See Chapter 8, Evidence in Care and Protection and 
Termination of Parental Rights Cases, § 8.4.2. 

This presents a dilemma for the client. If the client wants to regain custody of 
the child, he or she must testify. But, if the client testifies, his or her testimony 
may be subsequently obtained by the prosecutor in the criminal case. The best 
outcome for the client is usually a continuance of the child welfare case until the 
criminal matter is resolved. But, this is rarely available. The judge in the child 
welfare matter has broad discretion to grant or deny a continuance in this situa-
tion. See Care and Protection of Quinn, 54 Mass. App. Ct. 117, 121(2002). In 
exercising this discretion, the judge must balance the harm to the other parties 
from granting the continuance with the potential harm to the parent “if he is 
compelled to choose between defending the civil action and protecting himself 
from criminal prosecution.” Care and Protection of Quinn, 54 Mass. App. Ct. at 
122 (internal quotations omitted). In Quinn, the Juvenile Court judge declined to 
continue the case until the father’s criminal matter could be heard, and the Ap-
peals Court held that this was not an abuse of discretion. Care and Protection of 
Quinn, 54 Mass. App. Ct. at 122. 

The ruling in Quinn does not mean that a continuance of the child welfare case 
is never appropriate when a parent faces a criminal trial. In Quinn, the father did 
not present his motion to continue until the day of trial. Care and Protection of 
Quinn, 54 Mass. App. Ct. 117, 121 (2002). He also failed to provide the court 
with an affidavit detailing the harm he would suffer if he had to proceed with the 
child welfare trial. Care and Protection of Quinn, 54 Mass. App. Ct. at 122. Fur-
ther, the judge hearing the criminal case had decided not to proceed with that 
trial until after the care and protection trial, and thus there was no reasonable 
estimate for when the criminal proceedings would be resolved. Care and Protec-
tion of Quinn, 54 Mass. App. Ct. at 119 n.4. If there is a date certain by which 
criminal proceedings will begin, and that date is not too far in the future, a par-
ent may be more successful in obtaining a continuance of the care and protection 
trial. The parent must give the court and the other parties sufficient notice of the 
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motion for a continuance, and must support that motion with an affidavit or 
other material. Further, Quinn was only a care and protection case; a parent 
might have a stronger argument in favor of a continuance if DSS is seeking to 
terminate parental rights. 

Counsel in the child welfare matter should act under the assumption that the care 
and protection trial will precede the criminal trial and should advise the client 
accordingly. An indigent parent is likely to have appointed counsel in the crimi-
nal matter. Counsel should work cooperatively with criminal defense counsel 
and address the pros and cons of having the parent testify. Ultimately, the choice 
whether to have the client testify rests with the client. See Jones v. Barnes, 463 
U.S. 745, 751 (1983); Mass. R. Prof. C. 1.2(a). 

Practice Note 
Matters are more complicated if the client has not yet been charged 
criminally and does not have criminal defense counsel. In certain 
circumstances, such as where a criminal charge is very likely, coun-
sel in the child welfare case may request that the Chief Counsel of 
CPCS appoint counsel for the client in anticipation of the filing of 
charges. See G.L. c. 211D, § 5; Quegan v. Massachusetts Parole 
Bd., 423 Mass. 834, 838–40 (1996). 

§ 22.3.6 Incarcerated Parent Clients 

Incarcerated parents face even greater challenges than other parents in these cases. 
They have limited access to their children and to services. Depending on the 
length of their incarceration, they may have no hope of ever parenting their chil-
dren. 

(a) Locating and Meeting with the Client 

Counsel appointed to a client believed to be incarcerated must first locate the 
client. The Department of Corrections—at (978) 405-6131 or toll-free at (877) 
421-8463—will tell counsel if the client is in its custody. An inmate in Massa-
chusetts, or in another state, can be located online at http://www.vinelink.com. 
Federal inmates can be located online at the Federal Bureau of Prisons inmate 
locator at http://www.bop.gov. 

Counsel should meet with the client at the jail or prison facility as soon as prac-
ticable prior to the seventy-two–hour hearing. The obligation to maintain a 
meaningful relationship with the client is no different for incarcerated parents 
than it is for other parent clients. See Mass. R. Prof. C. 1.4; CAFL Perf. Std. 1.5. 
Counsel should not rely solely on exchanging information over the phone or by 
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mail. Mail to and from prisons can be slow, and inmates can usually only call 
counsel collect. 

Regular visits to the client are also the best way to develop a positive working 
relationship with the client. See § 22.2, above. It may be the only way to deter-
mine prior to the seventy-two–hour hearing whether the parent has a friend or 
relative who can take custody or guardianship of the child. 

Counsel should contact the facility to determine the rules governing attorney-
client contact, including hours for attorney visits and the forms of identification 
necessary for entry. The rules governing attorney-client visitation with incarcer-
ated clients are set forth in 103 C.M.R. § 486.00, but each facility has certain 
rules and regulations that counsel must follow. Generally, counsel should avoid 
trying to meet with the client during shift changes and count times, which may 
cause long delays before the client is made available. 

Counsel should be present when the client is interviewed by the court investigator. 
See Chapter 5, Court Investigators and Guardians Ad Litem. If the client has any 
pending criminal charges, or the client may be charged as a result of the actions 
giving rise to the child welfare case, counsel should be present during any DSS 
interviews. As with any client charged criminally, counsel in collaboration with 
the criminal defense attorney will need to advise the client about the benefits 
and disadvantages of cooperating with any interviews, investigations, or evalua-
tions. 

(b) Right to Participate in the Proceeding 

Incarcerated parents have the right to meaningfully participate at trial. See Adop-
tion of Whitney, 53 Mass. App. Ct. 832, 836–37 (2002); Adoption of Edmund, 50 
Mass. App. Ct. 526, 529–30 (2000). Parents incarcerated in Massachusetts jails 
or Department of Corrections facilities may be brought physically to court pur-
suant to a petition for a writ of habeas corpus. Counsel should determine well in 
advance of trial how the particular court handles requests to “habe” the client 
into court. Some courts allow counsel to secure a “habe” by oral request, while 
others require a written motion. A written motion must be accompanied by a sup-
porting affidavit. Juv. Ct. R. 5(B). See Petition for Writ of Habeas Corpus on Be-
half of Incarcerated Client, included at Exhibit 22B. 

Parents who are incarcerated out of state, or within Massachusetts but in the 
federal system, face greater barriers to participation. Other states and federal 
facilities often refuse to honor requests from the Massachusetts Juvenile or Pro-
bate and Family Courts to bring prisoners into court. 
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In Adoption of Edmund, the Appeals Court held that incarcerated parents do not 
have an absolute right to be physically present at termination hearings, particu-
larly when they are represented by counsel. Adoption of Edmund, 50 
Mass. App. Ct. 526, 529–30 (2000). However, they do have a due process right 
to a meaningful opportunity to participate at trial. Adoption of Edmund, 50 
Mass. App. Ct. at 530; see also Adoption of Whitney, 53 Mass. App. Ct. 832, 
836–37 (2002) (holding that parents’ right to participate does not require “persis-
tent” and “exhaustive” requests). The method of participation is left to the dis-
cretion of the trial judge. Adoption of Edmund, 50 Mass. App. Ct. at 530. Op-
tions include video or telephonic conferencing, the submission of deposition 
testimony, and/or affidavits. See Adoption of Edmund, 50 Mass. App. Ct. at 530–
31, and cases cited. See Motion to Participate Telephonically, included at Ex-
hibit 22C. Where the parent’s release is imminent, counsel may argue that, un-
der the circumstances, due process requires that the trial be continued so that the 
parent can appear in person. See Motion to Continue Trial Pending Parent’s Re-
lease, included at Exhibit 22D. 

Practice Note 
In January 2010, in conjunction with the purchasing of videoconfer-
encing equipment, the Juvenile Court issued procedures for the use 
of the equipment in Juvenile Court proceedings. See Juvenile Court 
Interim Uniform Practice 01-10, Procedures for the Use of Juvenile 
Court Videoconferencing Equipment. (The procedures are available on 
the CPCS Web site at http://www.publiccounsel.net/practice_areas/
cafl_pages/cafl_news.html.) Counsel requesting to have a party or 
witness participate by videoconference must file a motion and affi-
davit, and fill out a Juvenile Court Videoconferencing Availability 
Form (available on the Juvenile Court Web site at http://www.mass
.gov/courts/courtsandjudges/courts/juvenilecourt/forms.html). Since 
purchase of the equipment, it has been used to videoconference be-
tween courts. However, as of 2011, it is not certain that the equip-
ment is functional for videoconferencing with remote sites. 

Counsel should always ensure that the incarcerated client is permitted to partici-
pate in some fashion in the trial and should object to the trial proceeding absent 
such participation. If counsel has arranged—with court approval—for audio or 
video conferencing, counsel should ensure that the electronic arrangements work 
properly. If they do not, counsel should insist that the court continue the trial 
until the problem is corrected. If the court is unwilling to continue the trial, 
counsel should arrange for the parent to have access to transcripts and exhibits 
and the opportunity to submit affidavits or other evidence in response. 
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At least one other state has held that the right of incarcerated parents to partici-
pate extends to permanency hearings. See State ex rel. Children, Youth & Fami-
lies Dept. v. Maria C., 94 P.3d 796, 805–07 (N. Mex. 2004). The due process 
right to participate at a “meaningful time and in a meaningful manner” means, 
according to the Maria C. court, participation at “critical stages” of the proceed-
ing. Maria C., 94 P.3d at 805. The permanency hearing can be such a “critical 
stage.” Maria C., 94 P.3d at 805–06. Counsel can argue, based on Maria C., that 
an incarcerated parent should be allowed to participate at the seventy-two–hour 
hearing, permanency hearings, pretrial conferences at which important issues are 
to be decided, visitation motions, or any other hearing “critical” to the case. 

(c) Strategic Options for Incarcerated Parents 

Parents nearing release may have the opportunity to seek custody of their chil-
dren at trial. If the parent client is scheduled for release within a few weeks or 
months of trial, counsel should consider requesting a brief continuance. Counsel 
may wish to request a continuance even if the client will be released shortly be-
fore trial in order to give the client time to obtain services and generate a record, 
however brief, of service plan compliance. Counsel should, with the client’s 
assistance, determine the client’s release date and where he or she is likely to be 
living after release. Counsel should explain to the client that it is crucial he or 
she stay in contact with counsel after release so that counsel can keep track of 
the client’s whereabouts and ensure that the client is participating in visitation 
and services. 

For those clients serving longer prison terms, custody of the child in the near 
future is obviously not an option. But, those clients may still have an important 
interest in maintaining a relationship with the child, in maintaining the child’s 
placement with the other parent, or in placing the child with a relative or friend 
for guardianship or adoption. Counsel must determine early in the case—as with 
any parent client—whether an alternative placement option exists. Counsel must 
also advocate for continued parent-child contact after guardianship or adoption. 
See Chapter 14, The Adjudication and Disposition of Care and Protection and 
Termination of Parental Rights Proceedings. 

(d) Services and Visitation for Incarcerated Parents 

As must all parents, incarcerated parents seeking a return of custody upon re-
lease must participate in appropriate services. Needless to say, most incarcerated 
parents usually cannot attend services available in the community, and DSS will 
not bring services into the jail or prison. 
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But, this does not mean that DCF can ignore incarcerated parents in service 
planning. Cf. Adoption of Whitney, 53 Mass. App. Ct. 832, 837 n.5 (2002) (criti-
cizing DSS for failing to include an incarcerated father in service planning or to 
offer him services). Counsel should advocate for DCF to include the incarcer-
ated parent on the service plan, learn about available services, and help the par-
ent make the most of available services if reunification is possible. Many prisons 
have staff-run or inmate-run programs for substance abuse, anger management, 
parenting, and job training. The Department of Correction Web site 
(http://www.mass.gov/doc) contains a listing of services available in each facil-
ity. For a detailed discussion regarding service planning, see Chapter 7, Services, 
Placement and Visitation. 

Incarcerated parents have a right to visitation. Indeed, DCF acknowledges that 
“special efforts [are] required to prevent permanent or irremediable separation of 
children from their incarcerated parents.” 110 C.M.R. § 1.10. As such, DCF’s 
regulations require it to “make all reasonable efforts to work in cooperation with 
incarcerated parents to promote a healthy relationship with their children, and to 
avoid permanent separation.” 110 C.M.R. § 1.10. 

Unfortunately, counsel must often advocate strenuously for DCF to follow its 
regulations in this regard. Section 1.10 requires DCF to provide incarcerated 
parents with “regular” visitation with their children. However, most incarcerated 
parents receive visits only once per month, the absolute minimum amount DCF 
must provide. See DSS Policy #86-011, Ongoing Casework (“[i]n no case 
should child family contact be less frequent than once a month”). Counsel seek-
ing more frequent visitation should argue that DCF is not making reasonable 
efforts toward reunification as required by G.L. c. 119, §§ 1 and 29C. See also 
Mimi Laver, “Incarcerated Parents: What You Should Know When Handling an 
Abuse or Neglect Case,” 20(10) ABA Child L. Prac. 145, 150 (Dec. 2001). 
Counsel should also argue that D DCF is not making the “special” efforts re-
quired by its own regulations. 110 C.M.R. § 1.10. 

The Department may refuse to provide visits altogether to an incarcerated client. 
The standard for terminating visits with an incarcerated parent is no different than 
for other parents: there must be clear and convincing evidence that visitation is 
harmful to the child or the public interest. See Custody of a Minor (No. 2), 392 
Mass. 719, 726 (1984); Care and Protection of Thomasina, 75 Mass. App. Ct. 563, 
576 (2009); Care and Protection of Ian, 46 Mass. App. Ct. 615, 620 (1999). While 
some social workers and judges may be predisposed to believe that visits in prison 
are per se harmful to the child, or that a child’s reluctance to go to prison for a visit 
means that the child is being harmed, this may not be the case. Prisons can be in-
timidating places for children, but this does not mean that the child is harmed by 
the experience. Further, some children do not want to go on visits for pedestrian 
reasons (i.e., the long car ride is boring or they would rather be playing with 
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friends). However, visitation is a right of the parent and it cannot be terminated 
absent “specific findings” of harm to the child. Custody of a Minor (No. 2), 392 
Mass. at 726. A conclusory finding that visits in prison are harmful, which is not 
supported by clear and convincing evidence of harm to the particular child, will 
not suffice. See Care and Protection of Ian, 46 Mass. App. Ct. at 620 n.6. See 
Chapter 7, Services, Visitation and Placement. Indeed, the child may be harmed 
far more by lack of contact with the parent. 

Sometimes incarcerated parents decline offered visitation out of a “sense” that 
visits are harmful to the child or that the child would be better off not seeing the 
parent until the parent’s release. Counsel should strongly discourage the client 
from declining visits. Visitation between incarcerated parents and their children 
is highly relevant to the parent’s fitness and the child’s best interests. See Adop-
tion of Nicole, 40 Mass. App. Ct. 259, 261–63 (1996); Adoption of Sarah, 31 
Mass. App. Ct. 906, 907 (1991). The failure to take advantage of visitation may 
be fatal to the parent’s chances of obtaining custody or an order for postadoption 
visitation. 

The Department’s regulations also provide that “case conferences and other con-
sultations” should be held at the correctional facility. See 110 C.M.R. § 1.10. 
Counsel must advocate for this to happen. In addition, counsel must notify and 
work cooperatively with prison administration well in advance of any meetings 
to be held at the facility. Some facilities commonly host foster care reviews; others 
may need considerable preparation time. 

There are a number of organizations that can provide information and assistance to 
counsel for incarcerated parents. Locally, counsel may wish to consult with Mas-
sachusetts Correctional Legal Services at (617) 482-2773 or http://www.mcls.net 
or Aid to Incarcerated Mothers, at (617) 536-0058. National organizations include 
the Family and Corrections Network at http://www.fcnetwork.org and Legal Ser-
vices for Prisoners with Children at http://www.prisonerswithchildren.org. 

§ 22.3.7 Representing Teen Parents 

Not surprisingly, teenage parents often lack the maturity and judgment necessary 
to be effective parents. The Department often removes children from young par-
ents when they fail to supervise the children or leave their children with inap-
propriate caretakers. Once their children are removed, young parents often find 
it challenging to comply with DSS service plan requirements or to maintain 
regular contact with their children through scheduled visitation. They may 
quickly lose hope and the motivation to fight for return of their children. Teen 
parents may be most successful if, at the outset of a case, they are permitted to 

22–38 2nd Supplement 2012 



SPECIAL CONSIDERATIONS IN REPRESENTING PARENTS § 22.3 

stay together with their children in a supportive housing situation, either with 
relatives or another placement. 

(a) Services for Teen Parents 

Counsel for teenage parents must advocate aggressively for appropriate parent-
ing classes and other needed services. Key ingredients to success for teen par-
ents include appropriate parenting education and support, safe and stable hous-
ing, family or other adult supports, appropriate school placement, quality child 
care, easy access to medical care for themselves and their children, cash assis-
tance, and food stamps. There are numerous programs geared toward young 
parents, such as the Healthy Families Home Visiting Support Program and the 
Young Parent Support Program. Some high schools offer programs for teen par-
ents that include parent education, support, and child care while the teen is at-
tending classes. For eligible children, the early intervention program provides 
parent education and training. See Chapter 24, Part I, Strategies to Promote 
School Success for Children in Foster Care, § 24.5. Counsel should become fa-
miliar with the available local programs. For more information about benefits 
and services for pregnant and parenting teens, visit the Web site of the Massa-
chusetts Alliance on Teen Pregnancy at http://www.massteenpregnancy.org or 
call the Alliance at (617) 482-9122. 

(b) Strategies 

Counsel must advise their teen clients that DSS and the courts have the same 
expectations for them as they do for adult parents. The court will not wait for a 
teen to mature as a parent before considering whether he or she is fit to care for 
the child. See Adoption of Inez, 428 Mass. 717, 724 (1999). On the other hand, 
counsel can argue against termination of the teen’s parental rights if there is 
“credible evidence” that the teen’s unfitness is only temporary. Adoption of Inez, 
428 Mass. at 724. Alternatively, or concurrently, counsel and the teen client 
should explore the possibility of a relative becoming the child’s legal guardian. 
Guardianship within the extended family can provide the minor parent the op-
portunity to mature and hopefully regain custody in the future. 

(c) Teens in DSS Custody Who Become Parents 

On occasion, counsel will represent a teen who becomes a parent while in DSS’s 
custody. Ideally, DSS will place both the minor parent and the child together in a 
foster home or a residential program. However, DSS’s custodial control over a 
“fit” minor parent does not mean that the teen’s child must also be in DSS’s cus-
tody. Minor parents have the same substantive due process rights to the custody 
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of their children as mature parents do. The Department may not obtain custody 
of the teen’s child, unless it can meet the required burden of proof. See 
G.L. c. 119, §§ 24, 26. Absent allegations of abuse or neglect, the state may not 
intervene. A parent’s minority does not equal unfitness. 

Practice Note 
The Department may try to argue that it will not receive federal reim-
bursement for children placed in care with their minor parents, 
unless the child and the teen parent are both in the agency’s cus-
tody. This is not true. Sections 675(4)(A) and (B) of 42 U.S.C. pro-
vide that federal reimbursement to the states for foster care includes 
the costs of children living with a minor parent when only the minor 
parent is in the agency’s custody. No separate custody order or ad-
judication for the minor’s child is necessary. See also 45 C.F.R. 
§ 1356.21(j). Moreover, even if there were some financial benefit to 
DSS, this cannot supersede a parent’s or child’s substantive due 
process rights to family integrity. See Troxel v. Granville, 530 U.S. 57, 
66 (2000). 

If DSS does file a care and protection petition against a teen parent who is him-
self or herself in DSS’s custody, counsel can represent the teen in both cases. 
Indeed, G.L. c. 211D, § 6B (the one-client/one-attorney rule) seems to require it. 

When a teen in DSS’s custody is also the respondent parent in a state interven-
tion case, several complications may emerge. First, DSS as custodian of the mi-
nor parent may have access to privileged information about the minor parent 
(such as mental health or substance abuse treatment records) that it may try to 
use against the teen to obtain custody of his or her child. In that situation, coun-
sel must advise the teen client about the ramifications of sharing information 
with the DSS worker. In addition, counsel should provide written notice to DSS 
and the teen’s treatment providers that the teen has not waived his or her privi-
lege and that the providers may not release privileged information to DSS (or 
anyone else) without the teen’s consent. Counsel should also consider moving 
for a protective order to bar DSS from using any privileged information it ob-
tained in its capacity as the teen’s custodian in its case against the teen parent. 
See Chapter 9, Privilege and Confidentiality. 

In addition, as the child’s custodian, DSS has the authority to make decisions 
about the teen’s care that can negatively impact the teen’s ability to regain cus-
tody of his or her child. For example, DSS may decide that the most appropriate 
placement for the teen is a program that does not accommodate the teen’s child. 
If the teen and his or her child are separated, the frequency and quality of visits 
may depend upon the location and rules of the teen’s placement. In many other 
ways, DSS’s obligation to protect the teen’s child may conflict with its obliga-
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tions to act in the teen’s best interests. Where appropriate, counsel might con-
sider asking the court to remove DSS as petitioner and substituting another 
agency to prosecute the case against the teen. 

(d) Minor Parents Surrendering Parental Rights 

Minor parents may sign surrenders or otherwise consent to the adoption of their 
children. See Adoption of Thomas, 408 Mass. 446, 449 (1990). The court may 
inquire into the circumstances of the signing of the surrender to ensure that it 
was made “voluntarily and on the basis of a full understanding of the facts nec-
essary to the consent.” Adoption of Thomas, 408 Mass. at 450. The court is not 
required to do so. But, if it does make inquiry, it has inherent authority to ap-
point a guardian ad litem to protect the interests of the minor parent who signed 
the surrender. Adoption of Thomas, 408 Mass. at 452. If counsel has any ques-
tion about the voluntariness of the client’s surrender or the client’s ability to un-
derstand its ramifications, counsel should consider hiring an expert to evaluate 
the client and advise counsel. 

§ 22.4 OTHER COMPLICATIONS 

§ 22.4.1 Immigration Issues 

(a) Status 

Some parents in care and protection proceedings have immigration issues. If the 
parent client is undocumented (i.e., lacking documents for legal immigration or 
residence), counsel should consult with an immigration attorney or other immi-
gration specialist for assistance. 

Immigration issues arise in several ways. The parent may have entered the country 
without documents, or may have entered the country with an immigrant or nonim-
migrant visa but overstayed the visa. The fact that a parent has a child who is a U.S. 
citizen does not give the parent any legal status in the United States. The child 
cannot petition for his or her parent until he or she reaches the age of twenty-
one. An undocumented immigrant who is the parent of a U.S. citizen may still 
be deported. 

Most undocumented immigrants who become permanent legal residents (i.e., 
obtain a “green card”) do so by having a family member or employer sponsor 
them. However, if the client is a victim of domestic violence, she may be able to 
obtain legal status under the Violence Against Women Act (VAWA). VAWA al-
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lows victims to self-petition for permanent residence, therefore, eliminating the 
need to rely on an abusive spouse to petition for them. For a more detailed dis-
cussion of immigration benefits under VAWA, see the U.S. Citizenship and Im-
migration Services Web site at http://uscis.gov/graphics/howdoi/battered.htm. 

Filing a petition for permanent resident status alerts the Citizenship and Immi-
gration Services (CIS) that the client is in the country without papers. If the peti-
tion is denied, the client can be referred for deportation proceedings. Conse-
quently, counsel should make sure the client consults with an experienced immi-
gration attorney before the client begins the process. There are many agencies, 
as well as private immigration attorneys, that assist people with immigration 
problems. The International Institute of Boston, located at 1 Milk Street, Boston, 
(617) 695-9990, has a walk-in clinic. Counsel should call for hours. Other re-
sources include the National Immigration Project at 14 Beacon Street, Boston, as 
well as local legal services offices. 

(b) Apprehension of Undocumented Immigrants at Court 

Many undocumented immigrant parents involved in child welfare cases are wary 
of appearing in court, fearing that the judge or probation department will hold 
them for Immigration and Customs Enforcement (ICE). This fear is founded if 
the parent client has an outstanding warrant because the court may hold the parent. 
Immigration officials make regular reviews of jail and prison records to determine 
if an undocumented alien is being held. 

Clients without outstanding warrants are less likely to be held by the court. 
There is no federal or state requirement that judges or other court officials report 
information about the status of an undocumented alien to ICE. Given that pro-
ceedings in the Juvenile Court are confidential, DSS or counsel for another party 
should not be able to disclose the parent’s immigration status to ICE. See 
G.L. c. 119, § 38. It is also not clear whether the court could permissibly disclose 
this information to ICE. See SJC Rule 3:09, Code of Judicial Conduct, Canon 
3(B)(11) and Commentary. However, if a party or other individual reports the 
parent to ICE, immigration officials may detain the parent. 8 U.S.C. § 1231. 

§ 22.4.2 Language Issues 

Language barriers between counsel and the client can be frustrating for both. 
Many parent clients do not speak English or do not speak fluently. Others may 
speak English fluently but have difficulty reading and writing in English. Some 
who appear to speak fairly fluently still may not understand, or may misunder-
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stand, the nuances of counsel’s speech. Counsel may need to obtain the services 
of an interpreter to help the client in and out of court. 

For those clients who do speak English, but are not fluent, counsel should consider 
obtaining an interpreter, particularly for court hearings. In addition, there are sev-
eral methods counsel can employ to facilitate communication. Counsel must al-
ways be patient and allow extra time for communication and never overload the 
parent client with information. Counsel should use simple language, such as 
“Where do you live?” instead of “What is your place of residence?” See Dianne E. 
Mahony, “Language and Communication Skills for Effective Cross-Cultural 
Communication,” in Ensuring Equal Justice: Addressing Cultural and Linguistic 
Differences in the Courts of Massachusetts, 17 (Mass. Bar Ass’n 1996) (hereinaf-
ter Mahony). Counsel should also speak slowly, but should not speak louder when 
the client does not understand. In addition, counsel should ask the client to repeat 
back what counsel has said to ensure the client understands. Counsel should also 
be wary of using hand signals or gestures, which may mean something else in the 
client’s own language or culture and may lead to confusion. See Mahony, at 17–18. 

(a) Obtaining an Interpreter 

In some cases, counsel will need to secure an interpreter. Section 2 of 
G.L. c. 221C provides that every non-English speaker has a right to an inter-
preter “throughout a legal proceeding.” See generally Richard W. Cole, “The 
Right to an Interpreter in Civil Proceedings,” in Ensuring Equal Justice: Ad-
dressing Cultural and Linguistic Differences in the Courts of Massachusetts at 
34–41. The right to an interpreter extends to all individuals with limited English 
proficiency, defined as “any person who is unable to communicate in English or 
who has a limited ability to communicate in English which would affect his or 
her ability to participate meaningfully in court.” See Standards and Procedures 
of the Office of Court Interpreter Services, §§ 1.03 & 2.11 (Oct. 30, 2009) (here-
inafter Standards & Procedures) (available at http://www.mass.gov/courts/ocis-
standards-procedures.pdf). 

The Office of Court Interpreter Services (OCIS) is responsible for responding to 
requests for interpreters at “any and all criminal or civil judicial proceedings.” 
Standards & Procedures § 8.01(A). Requests for interpreters can be made 
through the OCIS court liaison or directly to OCIS by use of an interpreter re-
quest form. Standards & Procedure § 8.02(A). Requests for interpreters for court 
hearings must be made by the Thursday prior to the week in which interpreter 
services are requested. Standards & Procedures § 8.02(A). OCIS gives priority 
to some types of proceedings, including child welfare cases. Standards & Proce-
dures § 8.01(A). The Office of Court Interpreter Services, is located at Two Cen-
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ter Plaza, Ninth Floor, Boston, MA 02108 and can be reached by phone at (617) 
742-8383 ext. 343 or by fax at (617) 367-9293. 

OCIS will pay interpreters for their services in all in-court proceedings and in 
out-of-court examinations and investigations ordered by the court. Standards & 
Procedures § 8.01(C). This should include court investigator interviews and 
court-ordered evaluations, although it may not include counsel’s preparation of 
the client. 

Upon request, OCIS will provide interpreters for other out-of-court purposes, such 
as attorney–client meetings. However, OCIS does not pay interpreters for such 
out-of-court work. Standards & Procedures § 8.01(C). Rather, counsel must file 
a motion for funds to pay the interpreter under the Indigent Court Costs Act. 
G.L. c. 261, §§ 27A–27G. See Chapter 11, Use of the Massachusetts Indigent 
Court Costs Act. A sample motion for funds for an interpreter is included at Ex-
hibit 22E. 

(b) Using an Interpreter 

Counsel must determine the language and dialect spoken by the client in order to 
ensure the client receives the right interpreter. The OCIS interpreter request form 
asks for this information. See Standards & Procedures § 8.02(B). Many coun-
tries have more than one widely spoken language. See Helen E. Reagan, “Con-
siderations in Litigating a Civil Case with Non-English Speaking Clients,” 65 
Am. Jur. Trials 1, § 4 (2004) (hereinafter Reagan). In addition, words in the same 
language often have different meanings in different countries. Reagan, 1, § 4. 
For example, “[e]ven those persons with experience interpreting Spanish in 
court may not know the difference between, for example, what a term means in 
Puerto Rico and the different meaning the same term has in Mexico.” Reagan, 1, 
§ 4 (2004). For a detailed discussion of the mechanics of court interpreting at 
trial and the proper use of an interpreter, see Charles M. Grabau & Llewellyn J. 
Gibbons, “Protecting the Rights of Linguistic Minorities: Challenges to Court 
Interpretation,” 30 N.E. L. Rev. 231 (Winter 1996). 

Counsel should be aware that OCIS may contract with outside agencies to pro-
vide interpreters. These interpreters are usually not court-certified and may not 
know common legal terms or be familiar with certain court proceedings. See 
Standards & Procedures §§ 5, 6. Counsel should take the time to determine the 
experience of any interpreter, and he or she may need to familiarize a contract 
interpreter with the necessary legal terms and procedures. 

Under G.L. c. 221C, § 3, a non-English speaker can waive the right to an inter-
preter after the following steps have been taken: 
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• he or she has consulted with counsel; 

• the judge in open court, through an interpreter, explains the nature 
and effect of the waiver; 

• the judge finds that the waiver was knowingly and voluntarily 
made; and  

• the judge makes the procedure set forth above part of the record. 

A waiver of the right to an interpreter can be retracted at any stage of the proceeding. 
See G.L. c. 221C, § 3(b). 

(c) Informal Interpreters and Translation Services 

In emergencies, counsel may need to use one of the client’s family members or 
friends to interpret. Counsel should be aware that the translation provided may 
not be accurate. The family member or friend may not understand the question or 
comments and may not have translation skills. Further, an unskilled interpreter 
may summarize counsel’s or the client’s statements, thereby leaving out crucial 
information, or may attempt to “explain” certain statements, thereby conveying 
inaccurate and misleading information to and from the client. 

In addition, using an informal interpreter may waive attorney-client privilege 
and render the family member or friend an unwitting witness in the proceeding. 
This is not to say that the use of friends or family members is never appropriate; 
rather, they should be used only when absolutely necessary, such as when there 
is no time to obtain the services of a certified interpreter. 

Several services exist for translating documents from English into other lan-
guages. Such services, including Freetranslation.com (http://www.freetranslation
.com), Prompt-online (http://translation2.paralink.com), Babel Fish (http://
babelfish.altavista.com), and Tranzsend (http://www.tranzsend.com), can be 
helpful for counsel seeking to send the client letters to set up meetings or to remind 
the client about court dates. However, these online translations are not always 
accurate, and counsel may need to secure the services of an interpreter to review 
the documents. 

§ 22.4.3 Cultural Issues 

Parents come from many countries and a wide array of ethnic, religious, and 
cultural groups. Addressing cultural competence in this context would fill its 
own multivolume treatise. Counsel must work hard to be sensitive to cultural 
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differences when representing parents from countries or ethnic groups that are 
unfamiliar to counsel. Culture may influence the family’s view of authority, 
government intervention, appropriate parenting styles, and family structure, 
among other things. 

In addition, culture may influence the parent’s communication style. For exam-
ple, in certain Asian cultures, nodding in response to a question does not indicate 
the listener’s agreement, but only that the person has heard and understood the 
question. See Mahony, at 17. A parent who does not make eye contact may be 
viewed by the judge as untrustworthy or inattentive, whereas, in the parent’s 
culture, direct eye contact may be viewed as disrespectful. 

Many resources are available to counsel on the issue of cultural sensitivity and 
competence. See, e.g., Althea Isawa-Hayden, “Promoting Culturally Competent 
Legal Services for Latino Families,” 24(2) ABA Child L. Prac. 17 (April 2005); 
Karen A. Howze, Making Differences Work: Cultural Context in Abuse and Ne-
glect Practice for Judges and Attorneys (ABA 1996); see also Ensuring Equal 
Justice: Addressing Cultural and Linguistic Differences in the Courts of Massa-
chusetts (MBA 1996). In addition, many community organizations provide ser-
vices to particular ethnic and immigrant populations and can be a valuable 
source of information about the client’s culture and country of origin. In some 
cases, counsel may wish to hire an expert under the Indigent Court Costs Act to 
provide advice and expert testimony, as necessary. 

§ 22.4.4 Indigence 

(a) Determining Indigent Status 

Parents are entitled to counsel in care and protection and termination cases if 
they are indigent. See G.L. c. 119, § 29; Dep’t of Pub. Welfare v. J.K.B., 379 
Mass. 1, 6 (1979). See generally Chapter 3, Initiation of Care and Protection 
Proceedings. All parents provided with court-appointed counsel must pay a one-
time counsel fee of $150. See G.L. c. 211D, § 2A(f). The client may be permitted 
to perform community service in lieu of payment of the counsel fee. See 
G.L. c. 211D, § 2A(g). 

Practice Note 
In 2011, Chapter 211D was amended to require CPCS to establish a 
definition of indigency, and uniform standards and procedures for 
the courts to determine indigency, subject to approval by the Su-
preme Judicial Court. G.L. c. 211D, § 2. As of this writing, those def-
initions, standards, and procedures have yet to be developed. In the 
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interim, counsel should refer to the procedures outlined in the cur-
rent SJC Rule 3:10 (discussed below). 

Supreme Judicial Court Rule 3:10 provides that a client is “indigent,” and, thus, 
entitled to counsel at no cost (beyond the initial counsel fee), if the client: 

• receives certain types of public assistance, such as Transitional 
Assistance (formerly AFDC), food stamps, or Supplemental Secu-
rity Income (SSI); 

• has an annual income after taxes of 125 percent or less of the 
poverty threshold referred to in G.L. c. 261, § 27A(b); 

• resides in a mental health, mental retardation, or long-term care 
facility; or 

• is held in custody in jail or is serving a sentence in a correctional 
facility and has no available funds. 

The client seeking court-appointed counsel bears the burden of proving he or she 
is indigent. See Commonwealth v. Godwin, 60 Mass. App. Ct. 605, 610–11 
(2004). The parent must first fill out financial information for probation. See 
SJC Rule 3:10, § 8. The parent also must sign a written authorization granting 
probation permission to obtain information about the parent from the Depart-
ments of Revenue and Transitional Assistance, as well as the Registry of Motor 
Vehicles. G.L. c. 211D, § 2A(a). Based on a report from probation, the court then 
determines whether the parent is indigent, not indigent, or indigent but able to 
pay a reduced fee. G.L. c. 211D, §§ 2, 2A(b); SJC Rule 3:10, § 4. Parents may 
be determined indigent but able to pay a reduced fee if their annual income after 
taxes is between 125–250 percent of the poverty threshold. SJC Rule 3:10, 
§ 1(g). A parent who is indigent but able to pay a reduced fee may be required to 
pay a “reasonable amount” to probation toward the cost of counsel. SJC Rule 
3:10, § 10(c)(ii). The court can depart from strict application of the rules after 
“consideration of the party’s available funds in relation to the party’s basic living 
costs or based on special circumstances[.]” SJC Rule 3:10, § 4(b). In some 
courts, parents are appointed counsel pending a review of their indigency status; 
other courts do not appoint counsel until the parent is determined indigent. 

Parents sometimes make mistakes on the financial information forms. Many 
underestimate their expenses or liabilities. Some have current income that would 
be over the threshold if annualized, but enjoy that income only on a short-term 
or seasonal basis, while their “true” annual income falls well below the poverty 
level. Where necessary, counsel should assist a client in filling out the financial 
forms so as to ensure that they reflect as accurately as possible the client’s finan-
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cial condition. Unless the client’s indigence is clear, counsel should also urge the 
client to bring prior tax records to court, as well as a statement from a current 
employer about the duration or status of the client’s employment. 

Practice Note 
Where a parent works and has income over 125 percent of the pov-
erty threshold, probation and the courts often “forget” the “indigent but 
able to contribute” status, and simply deny counsel to the parent. 
Counsel may need to file a motion to reconsider, reminding the court 
that Rule 3:10, § 1(g) provides for counsel, with contribution from the 
client, up to 250 percent of the poverty threshold. Counsel should at-
tach a copy of § 1(g) to the motion and a supporting affidavit. Juv. Ct. 
R. 5(B). 

If counsel’s appearance is stricken based on a finding that the client is not indi-
gent, but counsel believes the finding is erroneous or is based on incomplete or 
inaccurate information, counsel should file a motion to reconsider along with an 
affidavit and other supporting documents. Juv. Ct. R. 5(B). If the court denies 
the motion to reconsider, counsel should consider seeking interlocutory relief. See 
Chapter 12, Interlocutory Relief. CPCS will pay counsel for a good-faith appeal 
regarding the client’s indigency status. 

Practice Note 
In July 2011, Chapter 211D was amended to provide that a court 
proceeding shall not be terminated if the person owes any portion of 
the legal counsel fee. G.L. c. 211D, § 2A(g). This may be objection-
able on the grounds that continued state intervention infringes on 
the parent’s rights to family integrity and that payment of the counsel 
fee is a collection matter. However, as of this writing, the revised 
statute has yet to be challenged. 

(b) Indigence Reviews 

The court may review a parent’s indigence at any point in the case, sua sponte or 
on motion of a party. See SJC Rule 3:10, § 7(a). Probation is required to do a 
final verification of indigence within seven days of counsel’s initial appoint-
ment, and again within six months of appointment and every six months thereaf-
ter. See G.L. c. 211D, § 2A(c). Probation can obtain the client’s wage and tax 
information from a variety of sources. G.L. c. 211D, § 2A(c). If the client’s fi-
nancial situation has changed, the court may strike counsel or find the client 
indigent but able to pay a reduced fee. If the court finds that the client “materi-
ally misrepresented” or omitted information about his or her assets or property, 
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the court can strike counsel and “assess costs of not less than $1,000” against the 
client. G.L. c. 211D, § 2. 

(c) Ethical Considerations Regarding Client Indigence Status 

Counsel must be careful where the client submits financial information to the 
court that misstates the client’s income. Rule 3.3(a)(2) of the Massachusetts 
Rules of Professional Conduct provides that a lawyer shall not “knowingly” fail 
to disclose a “material fact to a tribunal when disclosure is necessary to avoid 
assisting a . . . fraudulent act by the client[.]” False statements on financial forms 
to obtain court-appointed counsel likely constitute a “fraudulent act” for purposes 
of the Rule. 

Counsel is not required to inquire about the client’s finances or conduct an inde-
pendent review of wage or tax records. But, if counsel learns that the client earns 
$60,000 per year and the client has not disclosed this on the forms, Rule 3.3 
requires that counsel advise the client of the ramifications of the financial mis-
statements and attempt to persuade the client to amend the forms. If counsel fails 
to persuade the client to amend the forms, counsel may need to inform the court 
of the problem. See Mass. R. Prof. C. 3.3, Comment [2A] (lawyer who knows a 
client has committed fraud on tribunal and has refused to rectify it must disclose 
fraud to tribunal). 

A related problem arises in situations where counsel must affirmatively repre-
sent that the client is indigent, such as in motions for appointment of appellate 
counsel, for payment of fees and costs for appeal, or for waiver of docketing 
fees. Rule 3.3(a)(1) prohibits counsel from “knowingly” making a “false state-
ment of material fact” to the tribunal. “[A]n assertion purporting to be on the 
lawyer’s own knowledge, as in an affidavit by the lawyer or in a statement in 
open court, may properly be made only when the lawyer knows the assertion is 
true or believes it to be true on the basis of a reasonably diligent inquiry.” 
Mass. R. Prof. C. 3.3, Comment [2]. 

Whether counsel’s awareness of the falsity of the client’s financial statement is 
sufficiently “knowing” to trigger the Rule depends on the circumstances of the 
case. See discussion below on client perjury. Counsel may contact the Office of 
Bar Counsel to discuss the matter if the issue arises to determine whether, or to 
what extent, corrective action is required. 

§ 22.4.5 Client Perjury 

Rule 3.3(a)(4) of the Rules of Professional Conduct prohibits an attorney from 
offering evidence he or she “knows” to be false. If the client has testified falsely, 
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counsel must “take reasonable remedial measures,” which may include inform-
ing the court of the client’s perjury. See Mass. R. Prof. C. 3.3, Comment [6]. 
According to the Supreme Judicial Court, “knows” means the attorney has “a 
firm basis in fact.” Commonwealth v. Mitchell, 438 Mass. 535, 546 (2003). The 
rule requires more than mere suspicion or conjecture. Commonwealth v. Mitch-
ell, 438 Mass. at 546, 552. Inconsistencies in the evidence or in the client’s ver-
sion of events are not enough, even where the inconsistencies raise concerns in 
counsel’s mind about his or her client’s honesty. Commonwealth v. Mitchell, 438 
Mass. at 546, 552–53. The existence of evidence suggesting the client is lying is 
not enough to establish knowledge. Commonwealth v. Mitchell, 438 Mass. at 
546, 552–53. Counsel can rely on the facts presented to him and her and has no 
independent duty to investigate. Commonwealth v. Mitchell, 438 Mass. at 546. 

Counsel must refuse to offer evidence he or she knows to be false if provided by 
someone other than the client, regardless of the client’s wishes. Mass. R. 
Prof. C. 3.3, Comment [4]. Even if counsel does not “know” the evidence is 
false, counsel may nevertheless refuse to offer it if he or she “reasonably be-
lieves” it to be false. Mass. R. Prof. C. 3.3(c). 

§ 22.4.6 Responding to Threats by Clients 

In very rare instances, clients may express to their counsel threats against other 
parties to the proceeding, other attorneys, judges, or court personnel. This raises 
the issue of whether counsel, knowing of such a threat, may breach the obliga-
tion of attorney-client confidentiality in order to notify the potential victim or 
law enforcement. 

Rule 1.6(b)(1) of the Massachusetts Rules of Professional Conduct provides that 
an attorney may reveal confidential information “to prevent the commission of a 
criminal or fraudulent act that the lawyer reasonably believes is likely to result 
in death or substantial bodily harm, or in substantial injury to the financial interests 
or property of another[.]” The Office of the Bar Counsel stresses that this rule 
does not apply when the believed harm to be committed is “small or trivial.” See 
Frequently-Asked Ethical Questions, Massachusetts Board of Bar Overseers, 
Office of the Bar Counsel (available at http://www.mass.gov/obcbbo/faq
.htm#q2. A credible threat to harm another is not “small or trivial.” Cf. Purcell v. 
District Attorney of Suffolk Dist., 424 Mass. 109, 110–11 (1997). The lawyer 
must have a “reasonable” belief the resulting harm would be substantial. Purcell 
v. District Attorney of Suffolk Dist., 424 Mass. at 111. 

Counsel must be careful to warn only those who might be at risk. In an opinion 
by the Board of Bar Overseers, the BBO reprimanded an attorney who disclosed 
his incarcerated client’s intention to harm a prison guard. See Mass. Bar Disci-
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plinary Admonition No. 99-52, 1999 WL 33721448. The attorney sent a letter to 
the prison officials where the client was held, the court clerk, the presiding 
judge, and the District Attorney’s office, detailing the client’s disclosed threat. 
The BBO did not reprimand the attorney for warning the prison officials, and 
recognized that this warning may have been justified, citing Rule 1.6(b)(1). 
Mass. Bar Disciplinary Admonition No. 99-52, 1999 WL 33721448. It did, how-
ever, admonish the attorney for sending the same letter to the other parties. The 
BBO felt there was no need to disclose the privileged information to those par-
ties, and noted that “a disclosure adverse to a client’s interest should be no great-
er than the lawyer reasonably believes necessary to the purpose.” Mass. Bar 
Disciplinary Admonition No. 99-52, 1999 WL 33721448. 

Practice Note 
Even where counsel discloses confidential client communications to 
warn those at risk of substantial harm, the client’s statements are 
still protected by the attorney-client privilege and cannot be admitted 
in evidence. See In re Grand Jury Investigation, 453 Mass. 453, 
456-58 (2009); Purcell v. District Attorney of Suffolk Dist., 424 
Mass.109, 115 (1997). See Chapter 9, Privilege and Confidentiality. 

§ 22.5 IRRECONCILABLE DIFFERENCES—
GETTING FIRED AND WITHDRAWING 

§ 22.5.1 Withdrawal at the Client’s Request 

A lawyer must withdraw from a case when discharged by the client. See 
Mass. R. Prof. C. 1.16(a)(1)–(3). Parents may ask counsel to withdraw for any 
number of reasons. Counsel should first attempt to mend the attorney-client rela-
tionship. The rift may be easily curable by efforts to improve communication. 

If the relationship cannot be repaired, counsel should explain to the client that 
the judge has discretion whether to appoint new counsel. See Adoption of Olivia, 
53 Mass. App. Ct. 670, 675 (2002). While indigent parents have the right to 
counsel, they do not have the right to counsel of their choice. Adoption of Olivia, 
53 Mass. App. Ct. at 675. A motion for appointment of new counsel will be al-
lowed on a showing of “good cause.” See Adoption of Olivia, 53 Mass. App. Ct. 
at 675 (citing Commonwealth v. Lee, 394 Mass. 209, 217 (1985)). “Good cause” 
includes, but is not limited to, a conflict of interest, incompetence of counsel, or 
an irreconcilable breakdown in communication. Adoption of Olivia, 53 
Mass. App. Ct. at 675. (citations omitted.) If the motion for new counsel is de-
nied, the parent should be given the choice of continuing with current counsel or 
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proceeding pro se. Adoption of Olivia, 53 Mass. App. Ct. at 675 (citing Com-
monwealth v. Moran, 17 Mass. App. Ct. 200, 205 (1983)). A party’s refusal 
without “‘good cause to proceed with able appointed counsel is a ‘voluntary 
waiver’ . . . of [the] right to counsel.” Adoption of Olivia, 53 Mass. App. Ct. at 
676 (quoting Commonwealth v. Appleby, 389 Mass. 359, 366–67 (1983)). 

As the trial date approaches, the court may be less inclined to grant a motion to 
withdraw even when parents have good cause. In that situation, the court may 
refuse to appoint new counsel or may appoint new counsel, but refuse to con-
tinue the trial to give new counsel additional time to prepare. See Mass. R. 
Prof. C. 1.16, Comment [5]. 

In practice, most courts are reluctant to allow parents to represent themselves in 
child welfare proceedings and will typically appoint new counsel provided that 
doing so does not significantly delay the proceeding. Nevertheless, courts do 
occasionally allow counsel to withdraw but refuse to appoint new counsel. In 
such circumstances, the court may ask counsel to remain on the case in an advi-
sory role or as a “standby” counsel. See Adoption of Olivia, 53 Mass. App. Ct. 
670, 675 n.5 (2002) (citing Commonwealth v. Martin, 425 Mass. 718, 720 n.2 
(1997)); Adoption of William, 38 Mass. App. Ct. 661, 665, 668 (appendix) 
(1995). CPCS will compensate counsel in such a standby capacity. 

If a parent insists that the attorney withdraw, counsel should file the motion with-
out delay. Comment 4 to Rule 1.16 states that “[a] client has a right to discharge a 
lawyer at any time, with or without cause[.]” See also Ellen M. Meagher, “And 
Now It’s Time for You to Go”: Rules On Withdrawal from Representation, Mass. 
Bd. of Bar Overseers, Office of the Bar Counsel, 2 (March 2001) (hereinafter 
Meagher) (available at http://www.mass.gov/obcbbo/time.htm). 

Counsel must take care to preserve client confidentiality in the written motion 
for leave to withdraw, accompanying affidavit, and in any hearing on the mo-
tion. This can be challenging when trying to convince the judge to permit the 
withdrawal. See generally Constance V. Vecchione, Maintaining Confidentiality 
When Withdrawing from Representation, Mass. Bd. of Bar Overseers, Office of 
the Bar Counsel (Feb. 1998) (hereinafter Vecchione) (available at http://www
.massgov/obcbbo/withdraw.htm). “The time-honored solution to the problem is 
for the lawyer to file a generic motion asking to withdraw citing, for example, 
irreconcilable differences between client and counsel as to strategy or tactics, or 
deterioration of the attorney-client relationship, or lack of communication.” 
Meagher, at 1. A sample motion to withdraw is included at Exhibit 22F. 

Most judges are aware of the careful line that counsel is walking with such a 
motion and will not require any additional information. However, if the motion 
is denied, counsel may wish to seek reconsideration and supplement the motion 
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with additional information. In that event, counsel should seek to have the new 
motion heard by a different judge than the one who will hear the case on the 
merits. The new motion should be filed ex parte along with a request that the 
motion be impounded. Meagher, at 1. Again, counsel may disclose only that 
information necessary to support the motion. Meagher, at 1 (citing Opinion No. 
96-3 of the MBA Committee on Professional Ethics, and Private Reprimand No. 
94-2, 10 Mass. Att’y Disc. R. 309, 311 (1994)). 

§ 22.5.2 Permissive Withdrawal 

Counsel may wish to withdraw in situations where the Rules do not mandate 
counsel do so. For example, counsel may wish to reduce his or her caseload in 
order to transition to retirement or parental leave. Or counsel may need to with-
draw from his or her cases in order to take a new job. Under Rule 1.16(b), a law-
yer may withdraw his or representation so long as withdrawal will not have a 
“material adverse effect on the interests of the client[.]” Mass. R. Prof. C. 
1.16(b). Of course, withdrawal is more likely to have an adverse effect on the 
client’s interests the closer the case is to trial. See generally Meagher, at 1. 

Even if there is a material adverse effect on the client’s interests, withdrawal is 
permissible under Rule 1.16(b) if, among other reasons, the client “insists upon 
pursuing an objective that the lawyer considers repugnant or imprudent,” or the 
“representation will result in an unreasonable financial burden on the lawyer or 
has been rendered unreasonably difficult by the client[.]” Mass. R. Prof. C. 
1.16(b)(3), (5). For example, counsel may move to withdraw if the parent client 
insists on calling witnesses in order to harass them. Or, counsel may withdraw if 
the client has rendered representation unreasonably difficult by filing his or her 
own pleadings (despite warnings from counsel that such conduct is unacceptable). 

When withdrawing, Rule 1.16(d) mandates that counsel do whatever he or she 
can to protect the client’s interests. Mass. R. Prof. C. 1.16(d). This includes giv-
ing the client reasonable notice of the motion to withdraw and motion to appoint 
successor counsel. Mass. R. Prof. C. 1.16(d). As noted above, the motion to 
withdraw must be explicit enough to convince the judge to allow the motion, but 
it must not breach attorney-client confidentiality. See Vecchione, at 
http://www.mass.gov/obcbbo/withdraw.htm. 

§ 22.5.3 Waiver of Right to Counsel 

Parents entitled to counsel may waive that right. They may hire their own counsel, 
accept pro bono legal services, or elect to appear pro se. The waiver of counsel in a 
child welfare proceeding must be “voluntary, unequivocal, knowing and intelli-
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gent[.]” Adoption of William, 38 Mass. App. Ct. 661, 663–64 (1995). The validity 
of a waiver depends on the particular facts and circumstances of each case. See 
Johnson v. Zerbst, 304 U.S. 458, 464 (1938). The parent waiving the right to coun-
sel must be “adequately aware of the seriousness of the [proceedings], the magni-
tude of his undertaking, the availability of advisory counsel, and the disadvantages 
of self-representation.” Adoption of William, 38 Mass. App. Ct. at 665 (quoting 
Commonwealth v. Jackson, 376 Mass. 790, 795 (1978)). A party later challenging 
the effectiveness of a waiver has the burden of proving by a preponderance of the 
evidence that the waiver was not valid. Adoption of William, 38 Mass. App. Ct. at 
664 (citing Commonwealth v. Lee, 394 Mass. 209, 218 (1985)). 

Practice Note 
Whenever an indigent parent elects to proceed pro se, counsel for a 
child supporting the petition should ensure the parent’s choice does 
not become a viable issue on appeal. Counsel for the child should 
make sure that the court performs a colloquy with the parent to es-
tablish the voluntariness of the waiver and the parent’s understanding 
of the consequences of the waiver. 

While it is unusual in child welfare cases for parents to represent themselves, it 
does occur. Counsel for the other parties must be mindful of the ethical rules for 
dealing with unrepresented parties. See Mass. R. Prof. C. 4.3. Counsel for the 
other parties must also remember that pro se parents remain parties to the child 
welfare proceeding and must be served in accordance with all applicable rules. 

§ 22.6 CONCLUSION 

Parents come to their attorneys facing the loss of their children. At this critical 
juncture in their lives, they need clear advice and a zealous advocate. This advo-
cacy must extend from the courtroom into the halls and meeting rooms of the 
social service agencies involved. Counsel must protect the parent’s privileges 
and confidences. Counsel must fight to preserve familial bonds and obtain time-
ly reasonable efforts toward reunification. In the rush for permanence, the par-
ent’s advocate must push for accessible services tailored to the client’s needs. An 
effective, zealous advocate can empower the client in a system that would oth-
erwise seem cold and unforgiving. Without this loyal advocate, parents may 
assume defeat without ever engaging in services designed to help. Representing 
parents is significant and difficult work. But, it is work that is of tremendous 
importance to our clients and to our society. 
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EXHIBIT 22A—Letter to Missing Client 

 [date] 

Transmitted via Facsimile: Number 

Ms. Client 
c/o Mr. Supervisor 
Residential Treatment Center 
Address 

Re: Care & Protection of Child 

Dear Client: 

 I write because you did not show up in my office for the meeting you 
scheduled with me yesterday. I called the cell phone number that you gave me 
when we spoke on [date], [number], and it is temporarily disconnected. I called 
a half hour after we spoke and I called [day] morning. As we discussed on [day], 
the letters I have sent to you at [address] and [address] have been returned to me 
unopened. I am sending this letter to the RTC because I have no other way to 
reach you. 

 I say to you again that you must contact me, meet with me, and provide 
me with accurate, usable contact information if you want me to continue to be 
your lawyer and want me to be able to give you the best representation. If you 
do not contact me and meet with me you significantly compromise my ability to 
represent you and to put forward an affirmative case on your behalf. An affirma-
tive case involves putting your information, your side of the story, and your wit-
nesses before the judge. It also involves preparing you to testify and to be a good 
witness. At this point I have absolutely nothing from you to tell the judge. I only 
have what DSS will be presenting. 

 Please call me as soon as you receive this letter. My telephone number 
is 617-999-0000. The best times to reach me are Tuesdays and Wednesdays be-
tween 3:00 and 5:00. If I am not in when you call, please leave a number where 
I can reach you. I look forward to hearing from you so that we can begin to work 
together on your case. 

 Sincerely, 

 Attorney 
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EXHIBIT 22B—Petition for Writ of Habeus Corpus 
on Behalf of Incarcerated Client 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss DISTRICT COURT DEPARTMENT 
 CITY DIVISION 
 JUVENILE SESSION 
 DOCKET NO. CP  

   
 )  
IN RE: Care and Protection of Child ) MOTION FOR WRIT OF  
 ) HABEAS CORPUS 
 )  

Now comes counsel for Mother, and moves this Court for a writ of habeas 
corpus. As grounds therefore, counsel states that: 

1. Mother is the birth mother of Child. 

2. A seventy-two hour hearing regarding the custody of Child was held on 
[date].  

3. On [date], a pre-trial hearing was set for [date], in the City Juvenile Court. 

4. Since [date], counsel for Mother has learned that Mother is currently being 
held in custody at Framingham State Prison. 

5. Mother wishes to be present for the pre-trail hearing on [date]. 

Wherefore, counsel for Mother respectfully requests that a writ for habeas 
corpus be granted so that Mother may be present and participate in the pre-trial 
conference. 

 Respectfully submitted, 
 MOTHER, 
 By her attorney, 

  
 Attorney 
 Address 
 Telephone Number 
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EXHIBIT 22C—Motion to Participate Telephonically 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss JUVENILE COURT DEPARTMENT 
 _____ DIVISION 
 DOCKET NO. _____ 

   
 )  
IN RE: Care and Protection ) Father’s Motion To Participate 
 of K.B and K.G. ) At Trial Telephonically 
 )  
 )  

 Here comes A.B., father of K.B., and respectfully requests that this 
Honorable Court grant his motion to participate at trial telephonically. In support 
of this motion, father states: 

1) A.B. (hereinafter sometimes referred to as “father”) is the biological father 
of K.B. 

2) Mr. B. is currently incarcerated at the Federal _____ in _____, Massachu-
setts. 

3) Father is due to be released in October of 2002. 

4) Father was incarcerated at both the temporary and permanent custody trial. 
However, father has been represented by counsel since his daughter was 
taken into custody. Father has continuously requested that his daughter be 
placed with family if she cannot be with her mother. 

5) Through counsel, father has attempted to attend any and all court dates. 
However, the federal government has refused to transport him to any state 
proceedings. 

6) A termination trial is scheduled for February 22, 2002. Father objects to 
having his rights terminated and instead requests that custody of his daugh-
ter be granted to his sister, M.G., under a guardianship. 

7) Father is also requesting that he have a right to participate in the proceed-
ings telephonically. 
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8) Father’s counsel has spoke to Mr. R., a paralegal at the Federal _____ in 
_____, Massachusetts. Mr. R. informed father’s counsel that the facility 
would allow father to testify via telephone. The facility would additionally 
ensure that a guard would be present during the testimony and would sign 
an affidavit, swearing under the pains and penalties of perjury that it was 
indeed Mr. B. who testified via the telephone. 

9) In a proceeding to terminate parental rights, due process requires that a par-
ent wishing to do so –including a parent who is incarcerated -- must have 
the opportunity to effectively rebut adverse allegations concerning parental 
fitness. Adoption of Whitney, 53 Mass. App. Ct. 832, 836 (2002). The re-
sponsibility for devising a mechanism for meaningful participation, once 
requested, rests with the judge, who must determine, among currently avail-
able options, how best to assure that a parent has a meaningful opportunity 
to rebut the evidence presented at trial. Id.  

10) If father is not allowed to participate in the trial telephonically, father will 
be denied his due process rights, afforded to him by the United States and 
Massachusetts Constitution. See id. 

Wherefore, father respectfully requests that this Honorable Court grant his mo-
tion to participate at trial telephonically. 

Dated: January 30, 2002 

 A.B. 

 By his attorney, 

  

 

CERTIFICATE OF SERVICE 

I, _____, hereby certify that I did serve one copy of the foregoing on all 
counsel of record by mailing and faxing the same to them. 
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EXHIBIT 22D—Motion to Continue Trial Pending 
Parent’s Release 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT 
DEPARTMENT 

 CITY DIVISION 
 DOCKET NO. CP 

   
 ) PARENT AND CHILD’S JOINT 

MOTION TO CONTINUE 
In re: Care & Protection of ) TRIAL PENDING PARENT’S 
Child ) RELEASE FROM 

INCARCERATION 

NOW COME Parent and Child, in the above-captioned matter, and, 
through counsel, hereby respectfully request that this Honorable Court continue 
the trial in this matter, currently scheduled to take place on [date]. As grounds 
for this motion, Parent and Child state as follows: 

1. On or about [date], Child was removed from Parent’s custody 
and placed in the temporary custody of the Department of So-
cial Services (“Department”).  

2. Child was placed in the home of Parent’s mother, Ms. Grand-
mother, after removal and has been there since that date. 

3. Parent cooperated with the Department, engaged in services 
set forth in her service plan, and visited regularly with Child. 
(See attached copy of Court Report Dated X/X/XX) 

4. On or about [date] Parent was arrested on charges of Larceny 
over $250. Parent pleaded guilty and was sentenced to six (6) 
months in jail on [date]. 

5. While incarcerated Parent continued to engage in services, and 
engaged in as many services relevant to the service plan as 
were available in jail. (See attached Certificates of Comple-
tion; copy of Service Plan). 

6. While incarcerated Parent continued to have regular visits 
with Child and spoke with Child on the telephone at least once 
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a week. (See attached Affidavit of Parent). 

7. Parent is due to be released on [date], _____ weeks after the 
scheduled trial date. (Id.) 

8. Upon release, Parent can live with Ms. Grandmother and 
Child. (Id.) 

9. Upon release, Parent has a job at Market in City waiting for 
her. (Id.) 

10. Upon release, Parent plans to return to treatment at _____, 
with her former counselor who will continue to treat Parent. 
(Id.) 

11. Parent has been preparing for trial with parent’s attorney. (Id.) 

12. Parent and Child request that this Honorable Court continue 
the trial only until a date after the date that Parent will be re-
leased, not for any additional time to prepare for trial. 

13.  “Ordinarily, the granting of a continuance rests in the sound 
discretion of the trial judge, and a denial of a continuance will 
not constitute error absent an abuse of that discretion.” Com-
monwealth v. Cavanaugh, 371 Mass. 46, 50-51 (1976) (cita-
tions omitted). See also Care and Protection of Quinn.  

14. There is no “mechanical test” to determine whether such a 
motion should be granted. Commonwealth v. Cavanaugh, 371 
Mass. at 51. Rather, the “trial judge should balance the 
movant’s need for additional time against the possible incon-
venience, increased costs, and prejudice which may be in-
curred by the opposing party if the motion is granted.” Id. The 
judge “must also give due weight to the interest of the judicial 
system in avoiding delays which would not measurably con-
tribute to the resolution of a particular controversy.” Id. How-
ever, a “myopic insistence upon expeditiousness in the face of 
a justifiable request for delay can render the right to defend 
with counsel an empty formality.” Id. See also Commonwealth 
v. Dunne, 394 Mass. 10, 14, (1985) (quoting United States v. 
Poulack, 556 F.2d 83, 86 (1st Cir. 1977) (trial judge “must 
blend ‘an appreciation of the inevitable difficulties of trial ad-
ministration with a concern for constitutional protections’”)). 

WHEREFORE, Mother and Child, respectfully request that this Honorable 
Court grant their motion for a continuance in this matter. 
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Dated:  Respectfully submitted, 
 PARENT, 
 By his/her attorney, 

  
 Attorney, BBO # XXXXXX 
 Address 
 Telephone Number 

 

 CHILD, 
 By his/her attorney, 

  
 Attorney, BBO # XXXXXX 
 Address 
 Telephone Number 

 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record by facsimile and by hand. 

  
 Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT 
DEPARTMENT 

 CITY DIVISION 
 DOCKET NO. CP 

   
 )  
In re: Care & Protection of ) PARENT’S AFFIDAVIT 
Child )  

 I, Parent, do hereby state that the following is true to the best of my 
knowledge, information, and belief: 

1. I am the parent of Child. 

2. On or about [date] I was incarcerated at County Jail. My release 
date is scheduled for [date]. 

3. While in County Jail I have participated in any available services. 
The services I have participated in are also on my service plan with 
DSS. The services I participated in are drug and alcohol counsel-
ing, domestic violence counseling, and job training. 

4. Child has visited me regularly, around once a week since I have 
been in County Jail. I have spoken with Child at least once a week 
on the telephone since I have been incarcerated. 

5. I have spoken with Ms. Manager, manager at Market in City, 
where I worked before my incarceration, and Ms. Manager told me 
that I can have my job back when I am released from County Jail 
on [date]. I plan to return to that job. 

6. I have spoken with Mr. Counselor, my therapist at City Mental 
Health Associates, who was my therapist before I was incarcerated. 
He told me that he will continue to treat me and be my therapist af-
ter I am released from County Jail. I plan to continue my treatment 
with Mr. Counselor. 

7. I have spoken with my Parent who lives at [address] in City. My 
parent tells me that I can live with him/her when I am released 
from County Jail.  

8. I have been preparing for trial with my attorney. 
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Signed under the pains and penalties of perjury this __th day of _____ 200X. 

  
 Parent 
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EXHIBIT 22E—Motion for Funds for Interpreter 

COMMONWEALTH OF MASSACHUSETTS 

_____, ss. JUVENILE COURT DEPARTMENT 
 _____ DIVISION 
 DOCKET NO.: _____ 

  
 ) 
 ) 
CARE AND PROTECTION OF: ) 
 ) 
 ) 
 ) 

EX PARTE MOTION FOR FUNDS FOR INTERPRETER 

 Now comes PARENT and respectfully requests that this Court issue an 
order allowing funds for use of a court interpreter, through the Office of Court 
Interpretive Services, to permit his attorney to communicate with PARENT, 
whose primary language is _____. 

 In support thereof, PARENT states that such a request is permitted pur-
suant to M.G.L. c. 261, §§ 27A-27C, the Indigent Court Costs Act. PARENT 
further states that the requested funds are reasonably necessary for the defense 
of this matter to assure that he is able to speak with and assist his counsel in ad-
dressing the allegations brought against him by the Department of Social Ser-
vices. M.G.L. c. 261, § 27C(1); Commonwealth v. Bolduc, 383 Mass, 744, 748 
(1981); Commonwealth v. Lockley, 381 Mass. 156, 164 (1980). This Court has 
already made a determination that PARENT is indigent and has appointed coun-
sel to be paid by the Commonwealth to represent him. He remains indigent as of 
this day.  

 WHEREFORE, PARENT respectfully requests that this Court allow his 
Motion for Funds so as to permit the use of a _____ Interpreter provided by the 
Office of Court Interpretive Services, to assist in his ongoing defense in this 
matter. 

 Respectfully submitted 
 By his attorney, 
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EXHIBIT 22F—Motion to Withdraw and for 
Appointment of New Counsel 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT 
DEPARTMENT 

 CITY DIVISION 
 DOCKET NO. 

   
 )  
IN RE: Care and Protection ) MOTHER’S MOTION FOR LEAVE TO  
 of Children ) WITHDRAW AND TO APPOINT NEW 

COUNSEL  
 )  

Now comes Attorney _____, counsel for _____, mother of the children 
in the above-captioned matter, and respectfully requests that this Honorable 
Court grant her Motion for Leave to Withdraw and to Appoint New Counsel. As 
reasons therefore, counsel states that there has been an irretrievable breakdown 
in communication between Attorney _____ and _____. In support of the motion 
counsel submits the attached Affidavit of Counsel. 

WHEREFORE, Attorney _____ respectfully requests that this court 
grant her Motion for Leave to Withdraw and to Appoint New Counsel for _____. 

Dated: Respectfully Submitted, 

  
 Attorney (BBO# ) 
 Address 
 Telephone Number 

 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record and to [Mother] by faxing and/or mailing the same to them. 

Date:  
 Attorney 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT 
DEPARTMENT 

 CITY DIVISION 
 DOCKET NO. 

   
 )  
IN RE: Care and Protection )  
 of Children ) AFFIDAVIT OF COUNSEL  
 )  

I, Attorney _____, do hereby state that the following is true to the best of my 
knowledge, information, and belief: 

1. I was appointed to represent [client name] on [date]. 

2. On or about [date], the termination trial was due to take place. However, the 
court had to reschedule the matter to [date]. 

3. Also on [date], I had a lengthy conversation with [client], resulting in a 
complete and irretrievable breakdown in communication between myself 
and [client]. [Client] unequivocally instructed me to immediately withdraw 
from representing her. 

4. Due to the inability to communicate and the inability to work together on 
this care and protection matter, both [client] and I believe that this irretriev-
able breakdown necessitates my immediate withdrawal as mother’s legal 
counsel, and the appointment of another attorney on the mother’s behalf. 

Signed under the pains and penalties of perjury, this _____ day of _____, 200_. 

  
 Attorney 
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Chapter 23 

SPECIAL CONSIDERATIONS IN 
REPRESENTING CHILDREN* 

DOROTHY MEYER STORROW, ESQ. 
Greenfield 

Scope Note 
Children caught up in the child welfare system can range in age 
from infancy to young adulthood. This chapter addresses the 
considerations unique to the child client, including the role of 
counsel, the substituted judgment doctrine, and the establish-
ment of an effective client-attorney relationship with a young 
person who may lack experience in the adult world. The chap-
ter also examines financial benefits available to children, in-
cluding Social Security benefits and Supplemental Security In-
come (SSI). Please note that the name of the Department of So-
cial Services (DSS) was changed to the Department of Children 
and Families (DCF) in 2008. The two designations are inter-
changeable. 

§ 23.1 INTRODUCTION 

What do children expect from their attorneys? Many children have no expecta-
tions as they have no idea what part their lawyers should play in a system they 
do not understand. Child after child reports feeling like a pawn in a system they 
have no control over, being moved from placement to placement without notice 
and without explanation. 

The child’s lawyer plays a unique and critical role. The child’s lawyer can ex-
plain the process and counsel the child about the available options. Child’s coun-
sel can ensure that the child’s voice is heard both in the courtroom and in the 
corridors outside the courtroom where life-altering decisions are made. Sadly, 
too many children report never having met their lawyers and having no idea that 
as children they were entitled to have their voices heard. One nineteen-year-old 
student with multiple developmental delays has published her advice for children’s 
lawyers: 
                                                           
* Updated for the 2012 Supplement by Amy M. Karp, Esq. 
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Listen to us. Find out what our style is. Talk to other 
people that know us if we say it’s okay. Check with 
us about things. Remember the motto, “Nothing 
About Me Without Me!” Don’t make choices for us 
or make fun of us. Know that we have thoughts, feel-
ings and ideas just like you. Trust us. Be fair. Return 
our calls. 

Sara Erstad-Landis, What I Would Like to Say to Lawyers, Youth Law News, 
Jan./Feb. 1999, at 18. 

Representing children in state intervention cases raises a host of moral, ethical, 
and legal issues unique to the role of children’s counsel. How does the attorney 
determine the child’s position in the litigation? Must counsel represent what the 
child wants? Does the child really know what he or she wants? Does the child 
understand the possible consequences and what his or her other options are? 
What if the attorney believes that the child is making a poor decision? What if 
the child is too young to tell counsel what he or she wants? What if siblings have 
different positions? Must the child’s attorney keep the child’s confidences, even 
if doing so places the child at risk of harm? This chapter will examine these dif-
ficult questions and the critical role and duties of child’s counsel in state inter-
vention proceedings in Massachusetts. In addition, this chapter will review sev-
eral legal issues unique to the representation of children, including the Special 
Immigrant Juvenile Status law, financial benefits for children, and the rights of 
youth in DSS custody suspected of criminal activity. 

§ 23.2 THE ROLE OF CHILDREN’S COUNSEL 

§ 23.2.1 Counsel for the Child, not Guardian Ad Litem 

In Massachusetts, children are entitled to appointment of counsel in care and 
protection, CHINS, and termination of parental rights proceedings. See 
G.L. c. 119, §§ 29, 39F; G.L. c. 210, § 3(b); Mass. R. Prof. C. 1.14. Attorneys 
appointed to represent children in state intervention cases do not assume a 
guardian ad litem role. They do not act as neutral fact gatherers for the court, nor 
as advocates for the child’s best interest. Appointed as attorney for the child, 
child’s counsel shoulders the same responsibilities as the adult client’s lawyer. 
Like the lawyer for the adult, child’s counsel’s ethical obligations and con-
straints are governed by the Massachusetts Rules of Professional Conduct. Thus, 
child’s counsel must zealously advocate for the client’s position, must preserve 
the client’s confidences, must avoid conflicts that materially limit counsel’s abil-
ity to represent his or her client, and may not take action that is adverse to the 
client’s interest. See Mass. R. Prof. C. 1.2, 1.3, 1.6, 1.7, 1.14. 
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Underscoring the fundamental rights at stake in these proceedings, the Supreme 
Judicial Court has recognized that the right to counsel in state intervention cases 
carries with it the right to “effective assistance” of counsel. Care and Protection of 
Stephen, 401 Mass. 144, 149 (1987) (citing Commonwealth v. Saferian, 366 Mass. 
89, 96 (1974)). The court has extended the right to “effective assistance of coun-
sel,” at least by implication, to children. See Care and Protection of Georgette, 
439 Mass. 28, 33–34 (2003). 

§ 23.2.2 Counsel as a Zealous Advocate 

Rule 1.3 of the Massachusetts Rules of Professional Conduct provides that a 
lawyer must represent his or her client “zealously within the bounds of the law.” 
This obligation is reflected in CAFL Performance Standard 1.1: 

(a) The role of counsel in these cases is to be an ad-
vocate for the client within the scope of counsel’s ap-
pointment. Counsel shall diligently and zealously 
protect and advance the client’s interests, rights and 
goals in the proceedings. This involves explaining the 
nature of all legal and administrative proceedings to 
the extent possible given the client’s age and ability, 
determining the client’s position and goals, and vig-
orously advocating such position and goals. The role of 
counsel is also to ensure that the client is afforded due 
process and other rights and that the client’s interests 
are protected. 

But what constitutes zealous representation when representing a child? Zealous 
advocacy of a child client requires, at a minimum, that counsel determine and 
advocate for the child’s position. The child has an independent right to counsel, 
and this means that child’s counsel has a duty to fully develop and present the 
child’s case. While it is certainly appropriate to coordinate efforts with other 
parties that support some or all of the child’s goals, child’s counsel cannot 
merely assume that parent’s counsel or DSS will effectively present all the evi-
dence needed to support the child’s position in the case. Child’s counsel has an 
independent obligation to fully investigate and develop the evidence necessary 
to support the child’s case both in court and before DSS decision makers. 

Zealous representation includes filing pleadings, such as pretrial conference re-
ports, motions in limine, and motions for costs. It includes participating fully at 
all hearings and trials—by calling and cross examining witnesses, offering exhib-
its, and making objections. It includes advocating for services, whether they be 
summer camps, appropriate medical or mental health care, parent-child contact, 
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or sibling visits. It includes advocating for realistic permanency plans and, when 
appropriate, independent living services and life-long connections for children 
who will “age out” of DSS custody without a family. When consistent with the 
client’s position it includes advocating for adoption plans and recruitment ser-
vices. It includes taking steps to avoid delay, except for the unusual case where 
delay is in the client’s interest. It includes taking steps to minimize appellate is-
sues that could result in further uncertainty for the child. It includes participating 
fully in settlement negotiations, including permanency mediation, to ensure that 
the child’s voice is heard at this critical stage. 

Counsel’s obligation to determine and advocate for the child’s position is not 
limited to determining the child’s position on the ultimate decision concerning 
where the child will grow up. Rather, child’s counsel must be attentive to the 
numerous subsidiary issues that will arise, including parent-child visitation, sib-
ling visitation, grandparent visitation, placement issues, educational plans, and 
appropriate services. Child’s counsel should be prepared to ascertain the child’s 
positions on the subsidiary issues and zealously advocate for these positions. 

The appointment to represent children carries some unique obligations that are 
not limited to the litigation. Child’s counsel must be a watchdog for the client, 
making sure that DSS provides adequate care for the child, and that the child’s 
case is not misplaced or forgotten in the administrative bureaucracy or in the 
court system. While DSS is focused on allocating its limited resources among all 
the children in its care, the child’s attorney is the only adult charged with advo-
cating for the individual child’s particular needs. This is a critical role that must 
not be neglected. 

§ 23.2.3 Counsel as an Advisor 

Of course, as with any client, counsel’s role is not merely to act as a zealous 
advocate. Counsel must also fulfill his or her role as an advisor to his client. See 
CAFL Perf. Std. 1.1(b). This is a potent and critical function for all children’s 
lawyers. Indeed, it may be the most important role. Child’s counsel plays a very 
different role than all the other adults in a child’s life. Child’s counsel works for 
the client; rather than telling the child what to do, child’s counsel, to the extent 
possible, is directed by the child. Moreover, only child’s counsel can assure a 
child that his or her confidences will be sacrosanct. Over time, as child’s counsel 
actively demonstrates a willingness to argue for the child’s position, the child 
may come to place great trust in his or her counsel. This position of trust and 
confidence provides counsel with a fertile opportunity to become the child’s 
advisor. To the extent that the child can understand, counsel must advise the 
child about the choices available and about the possible consequences each 

23–4  2nd Supplement 2012 



SPECIAL CONSIDERATIONS IN REPRESENTING CHILDREN § 23.2 

choice entails. Counsel should seek to educate the child client about the risks 
and the benefits associated with the client’s choices. 

Counsel should not be limited to the choices proposed by DSS, the parents, or 
the child. Counsel should attempt to expand the options available to the child. 
For example, if the child cannot live with a parent, child’s counsel should ascer-
tain before the seventy-two–hour hearing whether there is a relative or friend 
with whom the child would like to live. Does the child want regular and frequent 
contact with his or her parents via email, telephone, letters, and visits? By ex-
panding the choices available to the child, counsel assists the child to make a 
fully informed and considered decision. 

Counsel’s role as an advisor becomes critically important when a child initially 
takes a position that counsel believes places the child at risk of serious harm. If 
the child’s initial position has little chance of success, i.e., the fifteen-year-old 
client who wants to live with her boyfriend, it is appropriate to advise the child 
about the likely judicial response and to encourage the child to adopt a position 
that has a better chance of success. In the example above, counsel might encour-
age the child to seek an appropriate third party placement where the child could 
visit her boyfriend with appropriate supervision. Expanding the choices avail-
able to the child is essential in this situation, in order to empower the child to 
seek a safe plan to meet the child’s needs. 

However, when acting as an advisor, child’s counsel must be careful to ensure 
that to the extent possible, the child makes the final decision. Children generally 
are not used to telling adults what to do. Child clients might interpret advice as 
an adult directive. CAFL Perf. Std. 1.6(a). Counsel must inform the client that 
even if the child rejects counsel’s advice, counsel will advocate for the client’s 
position. Counsel is relieved of the obligation to follow the client’s directive 
only in the narrow circumstances when the child is both incapable of making an 
adequately considered decision about the matter and when the child’s position 
would place him or her at risk of substantial harm. See Mass. R. Prof. C. 1.14; 
CAFL Perf. Std. 1.6. This standard is more fully explored in the next section. 

§ 23.3 DETERMINING THE CHILD’S POSITION 

The manner in which counsel determines the child’s position in abuse and ne-
glect proceedings has been the subject of lengthy debate across the country. See, 
e.g., “Ethical Issues in the Legal Representation of Children,” 64 Fordham L. 
Rev. 1281–2132 (1996). In many states, children are provided with guardians ad 
litem, who advocate for the children’s “best interests.” See, e.g., Michigan’s 
MCLS § 712A.17d, and Maine’s 22 M.R.S. § 4005. 
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In other states, counsel is appointed and is expected to advocate for the child’s 
expressed preference. See, e.g., D.C. Code § 16-2304. After considerable debate, 
the American Bar Association (ABA) promulgated model standards for chil-
dren’s counsel, which “express a clear preference for the appointment of a 
‘child’s attorney,’” rather than appointment of an attorney to advocate for the 
child’s best interest. ABA Standards of Practice for Lawyers who Represent 
Children in Abuse and Neglect Cases, A-2, commentary (1996). Under the ABA 
standards, child’s counsel “should represent the child’s expressed preferences 
and follow the child’s direction throughout the course of the litigation.” ABA 
Standards of Practice for Lawyers who Represent Children in Abuse and Neglect 
Cases, B-4 (1996). The National Association of Counsel for Children (NACC) 
adopted the ABA standards with a critical revision, emphasizing the attorney’s 
role as advisor as well as advocate, and permitting the attorney to make a substi-
tuted judgment determination or request a guardian ad litem when the child can-
not meaningfully participate in the formulation of a position. NACC Revised 
Version of ABA Standards of Practice For Lawyers Who Represent Children, 
Standard B-4 (1996, amended 1999). 

In Massachusetts, pursuant to G.L. c. 119, §§ 29, 39F and G.L. c. 210 § 3(b), 
children are entitled to appointment of counsel in state intervention proceedings. 
The obligations of child’s counsel are governed by the Massachusetts Rules of 
Professional Conduct. Rule 1.14 provides that “[w]hen a client’s capacity to 
make adequately considered decisions in connection with a representation is 
diminished, whether because of minority, mental impairment or for some other 
reason, the lawyer shall, as far as reasonably possible, maintain a normal client 
lawyer relationship with the client.” Mass. R. Prof. C. 1.14(a) (emphasis added). 
Only if the client is unable to make an adequately considered decision and the 
lawyer believes the client is at risk of substantial harm may counsel diverge from 
the normal client-lawyer relationship. Mass. R. Prof. C. 1.14(b) (emphasis added). 

CPCS has developed standards for determining the child client’s position in care 
and protection and termination of parental rights cases. CAFL Perf. Std. 1.6. 
Under the Performance Standards, if the child is incapable of verbalizing a posi-
tion, child’s counsel may make a substituted judgment determination based on a 
thorough investigation of what the child would decide if the child were mature 
enough to express an adequately considered decision. Alternatively, counsel for 
a nonverbal client may seek appointment of a guardian ad litem/next friend to 
direct the course of the litigation. If the child is capable of expressing a prefer-
ence, child’s counsel must advocate for the child’s expressed preference. The 
Standards provide only one exception to this rule: if counsel determines that the 
child is unable to make an “adequately considered decision” and that advocating 
for the child’s preference would place the child at risk of substantial harm. In such 
a circumstance, child’s counsel may choose any one of three options: advocate 
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for the child’s expressed preference, develop a position based on the “substituted 
judgment” analysis, or seek appointment of a guardian ad litem/next friend to 
direct the course of the litigation. See Exhibit 23B, Table and Flow Chart for 
Determining the Child Client’s Position in Care and Protection Cases. 

The Supreme Judicial Court reviewed these standards in Care and Protection of 
Georgette, 439 Mass. 28, 45 (2003). The court found that the CPCS standards 
were consistent with then-existing Rule 1.14 of the Massachusetts Rules of Pro-
fessional Conduct. Care and Protection of Georgette, 439 Mass. at 45; see also 
Adoption of Flora, 60 Mass. App. Ct. 334, 339 (2004). Nonetheless, the Su-
preme Judicial Court also recognized that there was a wide-ranging national 
debate concerning the appropriate role of children’s counsel in child welfare 
proceedings. The court summarized the debate and the approaches taken by the 
American Bar Association, the National Association of Counsel for Children, 
and various states. Noting the importance and complexity of the issue, the court 
referred the matter to its Standing Advisory Committee on the Rules of Profes-
sional Conduct for further study and recommendations. 

After a lengthy review, the Standing Committee recommended various changes 
to Rule 1.14, which were subsequently adopted. These changes provide further 
clarification for counsel representing parties with “diminished capacity.” The 
new rule retains the client-directed approach—requiring child’s counsel to “as 
far as reasonably possible maintain a normal client-lawyer relationship with the 
client.” The rule rejects the model of the lawyer as an advocate for the child’s 
best interest and instead mandates that the attorney represent the child’s express 
preferences unless the child is incapable of making an adequately considered 
decision and the child is at risk of substantial harm. Thus, the amended rule is 
entirely consistent with the existing CPCS Performance Standards and the Per-
formance Standards continue to delineate the appropriate role of child’s counsel. 

§ 23.3.1 Representing the Preverbal Child Client 

Imagine counsel is appointed to represent an infant, ten months old. She has 
been removed from her mother after an arrest for possession of cocaine. The 
mother has been released on bail. The Department of Children and Families 
places the child in a hotline home while it looks for a foster home. How does 
child’s counsel proceed? How does counsel “maintain as normal a lawyer-client 
relationship as possible” as required by Rule 1.14? The CPCS standards provide 
two paths for representing this child. The attorney can make a “substituted 
judgment” or ask for a guardian ad litem to be appointed to direct the course of 
the litigation. CAFL Perf. Std. 1.6(c). 
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(a) What Is a Substituted Judgment? 

When an attorney is called upon to make a substituted judgment, the attorney 
must determine what the child would decide if the child were able to make a 
reasoned choice. A substituted judgment differs from a best interest determina-
tion in that a best interest determination is a decision by adults based on the 
adults’ perception of what will further the child’s best interest. By contrast, in a 
substituted judgment determination, the decision maker “dons the mental mantle 
of the incompetent and substitutes itself as nearly as possible for the individual 
in the decision-making process . . . . [T]he [decision maker] does not decide 
what is necessarily the best decision but rather what decision would be made by 
the incompetent person if he or she were competent.” Care and Protection of 
Beth, 412 Mass. 188, 194 (1992) (citations omitted). 

In Massachusetts, the Supreme Judicial Court first developed the standard for 
substituted judgment in a case involving the administration of extraordinary 
medical treatment for an incompetent adult. Superintendent of Belchertown State 
Sch. v. Saikewicz, 373 Mass. 728 (1977). The Supreme Judicial Court eschewed 
a model that would focus exclusively on objective evidence of what the majority 
or a “reasonable person” would choose. Superintendent of Belchertown State 
Sch. v. Saikewicz, 373 Mass. at 751. Instead, the court emphasized the need for a 
subjective analysis of what the person would choose given his specific circum-
stances. Superintendent of Belchertown State Sch. v. Saikewicz, 373 Mass. at 
750–51. See Chapter 21, Medical and Mental Health Treatment for Children in 
DSS Custody, for a further discussion of the substituted judgment standard. 

Time after time, older children, capable of weighing their choices, ask to go 
home to parents the system has judged unfit. Even when the parent has serious 
shortcomings, children may opt for their parents—whose faults they know—
over foster parents they do not know. The choice may be driven by love, by a 
sense of loyalty, by a wish to belong to a family rather than be a guest in a foster 
home, by a desire to watch out for younger siblings, by a desire to care for a 
distressed or abused parent, or simply by a desire to remain in the child’s com-
munity with the child’s friends, neighbors, and teachers. The salient point is that 
children have the right, through their counsel, to have their wishes heard and 
considered by the court. Preverbal children have the same right to have the court 
consider the factors that might influence them if they were able to express their 
preference. The substituted judgment standard ensures that the children’s attor-
ney does not duplicate DCF’s role as a second child protective agency or the 
judge’s role as arbiter of the child’s best interests. Children’s counsel has the 
unique role of attempting to determine what nonverbal children would want, 
were they able to consider their choices and present them to the other parties and 
the court. 
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(b) How Does the Lawyer Formulate a Substituted 
Judgment? 

In order for counsel to make a substituted judgment on behalf of the child, the 
lawyer must understand as much as possible about the child’s life. This requires 
an in-depth investigation into the child’s circumstances. Whenever possible, 
counsel should interview collaterals including day care providers, teachers, 
members of the extended family, close family friends, neighbors, church mem-
bers, social workers, doctors, and foster parents. Counsel should observe the 
child with his or her parents, siblings, and foster family. Counsel should conduct 
a thorough review of the records. Counsel may hire an expert to advise counsel on 
clinical issues, such as the child’s attachments to his or her birth parents, siblings, 
and substitute caregivers; the child’s special needs; and the parents’ strengths, 
weaknesses, and prognosis. 

If making a substituted judgment decision about the child’s placement, counsel 
may consider the factors described below. This list is not exhaustive, as the factors 
will vary according to the facts of the case. In addition, depending upon the stage 
of the case, counsel may have more or less information about these various fac-
tors. 

• What is the nature of the child’s relationship with his or her parent(s)? 

– Does the child have an attachment to his or her parent(s)? 

– Does the child receive love and attention in his or her par-
ent’s care? 

• Does the child have siblings? What is the nature of the child’s re-
lationship with the siblings? 

• Does the child have extended family or community members who 
are important figures in the child’s life? 

• What are the risks if the child stays with his or her family? 

• What alternatives are available for the child? 

• What risks do the alternative placements pose? 

• What is the foster home like? 

– Is the child comfortable with the foster parent? 

– How many children are in the home? 
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– What are the other children’s needs and what, if any, risks do 
they pose for the client? 

– Does the foster parent have the necessary time and resources 
to devote to the child? 

– Does the child receive love and attention in the foster home? 

– How long can the child stay in the foster home? 

– Are there significant cultural differences that will impact the 
child? Do they speak the same language? Do they practice 
the same religion? Do they eat similar food? 

• Will the child get to visit on a consistent and regular basis the 
people who have been important to the child? 

• Will the child be changing schools, day care providers, pediatri-
cians, or other service providers? 

• What is the ultimate strength of DSS’s and the parents’ cases? Is 
the child likely to eventually return home or to need another per-
manent placement? 

• What is this child’s history? What has this child experienced be-
fore? Is this the child’s first foster care placement? Has the child 
had good or bad experiences in foster care in the past? 

• What alleged abuse has this child suffered or observed? How does 
this impact the child’s sense of security? What is the nature of the ne-
glect the child suffered, and how has that impacted the child’s needs? 

After a thorough review of the factors and circumstances that might influence 
the child client’s decision, counsel identifies the child’s position by determining 
what the nonverbal child would decide if the child were able to consider the 
choices and express a preference. Counsel must conduct a similar analysis to 
reach a substituted judgment determination about other issues in the case, such 
as whether to have visits with parents, siblings, and other family members, 
whether to propose a third party as a guardian, and whether to enter into a set-
tlement or proceed with a trial. Since the child’s interests and needs may change 
over time as circumstances change, counsel must periodically reconsider the 
child’s position in the litigation. 
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Practice Note 
Counsel should take care to document the steps taken to develop 
the child’s substituted judgment. These notes will likely be useful in 
developing the litigation strategy and advocating for the client’s posi-
tion. They can become essential if parties question the position 
counsel has taken on behalf of the child. 

(c) Requesting a Guardian Ad Litem/Next Friend 

The substituted judgment decision making process is uncomfortable for some 
attorneys who adhere to the principle that the client must direct the course of the 
litigation. Thus, the Rules of Professional Conduct and the CAFL Performance 
Standards permit counsel representing a nonverbal client to request the appoint-
ment of a guardian ad litem/next friend to direct the course of the litigation. The 
language in the rules and the standards is permissive and not mandatory. 
Mass. R. Prof. C. 1.14; CAFL Perf. Std. 1.6(c). 

If counsel decides to request a guardian ad litem for the nonverbal client, counsel 
must take care to ensure that the court’s order clearly spells out the guardian ad 
litem’s role. This guardian ad litem is not an investigator, but a “next friend” who 
stands in the shoes of the child client and determines the course of the litigation. 

In practice, few attorneys request a guardian ad litem/next friend for their child 
clients. Many attorneys find the guardian ad litem/next friend to be redundant 
and cumbersome. Appointment of a guardian ad litem/next friend does not re-
lieve child’s counsel of the obligation to fully investigate and prepare the child’s 
case. Having made the investigation (and consulted with an expert if necessary), 
child’s counsel should be able to determine the child’s position by applying the 
substituted judgment standard. 

§ 23.3.2 Representing the Verbal Child 

(a) Determining if the Child Is Capable of Making 
an Adequately Considered Decision 

When counsel is appointed to represent a child who can communicate a prefer-
ence, CPCS standards require that counsel advocate for the child’s expressed 
preference if the child is capable of making an “adequately considered deci-
sion.” CAFL Perf. Std. 1.6(b). This language comes directly from Rule 1.14 of 
the Massachusetts Rules of Professional Conduct, which provides guidance 
when the lawyer reasonably believes the client has diminished capacity that pre-
vents the client from making “an adequately considered decision.” It follows 
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that when a client is capable of making an “adequately considered decision,” the 
attorney has a duty to advocate for the client’s expressed preference, and thereby 
“maintain a normal client-lawyer relationship.” Mass. R. Prof. C. 1.14. 

Much then depends on whether the child is capable of making “an adequately 
considered decision.” It should be noted at the outset that children may be quite 
capable of making certain decisions and unable to make others. A client who has 
the capacity to make a decision with short-term consequences and minor risks 
might not have the capacity to make a more significant, long term decision. See 
Mass. R. Prof. C. 1.14, Comment [1]; see also “Report of the Working Group on 
Determining the Child’s Capacity to Make Decisions,” 64 Fordham L. Rev. 
1339, 1341 (1996). For example, a child may be capable of weighing the pros 
and cons of having more sibling visitation but incapable of weighing the pros 
and cons of returning home or being adopted. 

Of course, it is not necessary for the child to convince his or her attorney that the 
child has attained sufficient maturity to make the final decisions about the issues 
that arise in the case. The child’s custodians or the court will make the final de-
cisions about where the child will attend school, what medical care and services 
the child will receive, what visitation will occur, where the child will be placed, 
who will have custody, and finally, whether parental rights will be terminated. 
Adoption of Nancy, 443 Mass. 512, 518 (2005) (the child’s wishes are entitled to 
weight but are not determinative). However, the child has a right to be heard on 
all of these issues. The question the attorney must answer is whether the child is 
capable of making an adequately considered decision, such that the child can 
direct the course of counsel’s advocacy on any given issue. 

There is no set age at which children magically become competent to direct their 
attorney’s representation. Instead, child’s counsel must look to the developmen-
tal stage the child has attained. Child’s counsel should consider the child’s cog-
nitive ability, socialization, and emotional growth. See “Report of the Working-
Group on Determining the Child’s Capacity to Make Decisions,” 64 Fordham L. 
Rev. 1339, 1342–43 (1996). Counsel must be attuned to whether the child under-
stands the concept of time. Preschool children generally do not know the days of 
the week and may have difficulty understanding the concept of an hour, a day, a 
week, or a month. Thus, the child’s ability to weigh choices, such as how fre-
quently to visit with a parent, may be impaired by an inability to conceptualize 
the time between events. Counsel should consider whether the child has mental 
or physical problems, such as Attention Deficit Disorder, substance abuse prob-
lems, or organic brain disease, that may impact the child’s perceptions or his or 
her ability to make decisions. See “Report of the Working Group on Determining 
the Child’s Capacity to Make Decisions,” 64 Fordham L. Rev. at 1342–43. Coun-
sel should determine whether the child has any experience expressing his or her 
preferences. Some children come from backgrounds where they are not expected 
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to communicate their preferences. In such circumstances, it may take time for the 
child to understand and feel comfortable expressing his or her position. The child’s 
ability to weigh choices and understand consequences will grow as the child ma-
tures. Thus, counsel must continually assess the child’s competence to make “ade-
quately considered decisions” on the issues confronting the child. 

Counsel must examine the quality of the child’s decision-making process rather 
than the quality of the decision itself. The question for the attorney is not whether 
he or she agrees with the child or believes that the child has made a good choice. 
Rather, the lawyer must focus on how the child arrived at his or her decision. Can 
the child articulate reasons for the decision? What factors has the child consid-
ered? Is there a logical relationship between the child’s position and the child’s 
stated reasons? Is the child’s position consistent over time? Does the decision con-
form with previous decisions and choices the child has made? Counsel should also 
consider whether other parties have sought to influence or coerce the child into 
taking a certain position, as well as being cognizant of loyalty binds that might 
make it difficult for the child to express his or her true desires. Is the child express-
ing a true preference or merely parroting what he or she has been told? 

For example, an eight-year-old girl who is able to explain that she does not wish 
to be placed in foster care because she was mistreated and neglected the last 
time she was in foster care and who states that she loves her mother even though 
her mother has problems, has clearly articulated a logical reason for her position. 
She has demonstrated some ability to weigh the choices and risks she faces. By 
contrast, a ten-year-old boy with developmental difficulties who is unable to 
articulate any reasons for his position, who waffles repeatedly about his position, 
and who does not demonstrate any deep feeling about his position, may not be 
able to adequately consider his choices. 

Finally, counsel should be alert to the child client who may be capable of expressing 
a preference but chooses not to. Too often, custody cases place children in loyalty 
binds that are confusing and heart-wrenching. An eight-year-old girl may have a 
deep commitment to her birth family and yet may have grown to love her foster 
family. A ten-year-old boy may feel safer, happier, or more successful living in his 
foster home, but he may not want to abandon his birth family or hurt the birth par-
ents he loves. Counsel should inform child clients that they are not required to take 
positions on each and every issue in the case. If the child client chooses not to take 
a position, counsel may, with the client’s permission, inform the court that the 
child prefers to leave the decision to the judge or that the child simply does not 
wish to take a position. Counsel may explain the child’s reasoning to the court 
only if the child has authorized disclosing this information. 
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(b) Eliciting the Child Client’s Position 

The process counsel uses to elicit the expressed preference of the child who is 
capable of articulating an adequately considered decision is highly dependent on 
the child’s developmental level. Counsel should take care to explain that counsel 
will advocate for the child’s position and that decision makers may consider the 
child’s wishes, but that the ultimate decision will be made by the judge. Counsel 
should use developmentally appropriate language and be cognizant of the child’s 
ability to understand the concepts and vocabulary. See Chapter 25, Clinical Is-
sues in State Intervention Cases, for a discussion about communicating with the 
child client. Counsel should seek as much information from the child about the 
child’s position as possible. It is not enough simply to ask the child if the child 
wants to return to his or her parents. In order to truly understand the client’s po-
sition and be effective in advocating for it, counsel must understand the basis for 
the child’s position. Thus, counsel should ask specific, nonleading questions 
about the child’s life with his or her parents: What does the child miss, what 
doesn’t the child miss, what were the childs’ favorite meals, what did the family 
do for fun, how was the child disciplined, who were the child’s friends, who 
visited, what was the child’s favorite toy, what did the child like about home, 
what did the child not like about home? Similar concrete questions can be asked 
about the foster home. Older child clients may be able to discuss more fully their 
feelings about their parents and foster parents, their future, and how strongly 
they feel about various issues. 

Practice Note 
If you ask five- to eight-year-old children why they are in foster care, 
quite often they will tell you that they are in care because their parents 
could not care for them or could not keep them safe. This statement 
must be treated with some caution. When children are removed from 
their homes, social workers and foster parents often explain to chil-
dren that they have been placed in foster care because their parents 
cannot keep them safe or cannot take care of them. Thus, counsel 
should not assume that the child shares this view, but should inquire 
further to determine the basis for the child’s statement. 

The Supreme Judicial Court has held that the courts must elicit and weigh the 
child’s wishes as part of the decision making process in termination of parental 
rights cases. Adoption of Nancy, 443 Mass. 512, 518 (2005). This includes the 
child’s opinions regarding where and with whom the child will live and whether 
the child wishes continued contact with his or her parents. Adoption of Nancy, 
443 Mass. at 518–19. However, the Supreme Judicial Court noted that asking a 
young child whether the child wants his or her parents’ rights to be terminated 
could place an enormous psychological burden on the child. Adoption of Nancy, 
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443 Mass. at 519. The Supreme Judicial Court acknowledged that neither the 
case law nor the CPCS standards require the court or child’s counsel to elicit the 
child’s position on this issue when the child is incapable of making an ade-
quately considered decision. Adoption of Nancy, 443 Mass. at 519. When the 
child is capable of making the decision, counsel must still be mindful of the psy-
chological burden this may place on the child. In some cases, counsel may want 
to retain an expert to assist counsel in eliciting the child’s position. 

Counsel should always inform clients that if a subject or question is too difficult 
to talk about, the client simply needs to tell the attorney. Counsel should advise 
the child client that if the client wants DSS or the court to hear the client’s posi-
tion, the attorney will make sure the position is heard, but the client is never 
required to take a position. Counsel should stay in contact with the child’s thera-
pist, foster parents, social workers, teachers, and parents’ attorneys to find out 
what the child is telling others about his or her goals and desires. Counsel should 
encourage collaterals to inform counsel if the child is overly stressed after con-
ferences with the attorney. Eliciting the child’s position is often delicate work 
that requires an appreciation for the child’s right and need to be heard, and the 
child’s need for emotional stability. 

(c) Determining the Position of the Child Who Is Not 
Capable of Making an Adequately Considered Decision 

When a child can verbalize a preference but is incapable of making an adequately 
considered decision, CPCS standards still require counsel to advocate for the 
child’s expressed preference, unless this places the child at risk of substantial 
harm. CAFL Perf. Std. 1.6(d). This again is a reflection of Rule 1.14(b) of the 
Rules of Professional Conduct, which only permits counsel to depart from the 
normal attorney-client relationship if: (1) the client has diminished capacity that 
prevents the client from making an adequately considered decision regarding a 
specific issue that is part of the representation, and (2) the client is “at risk of 
substantial physical, financial or other harm unless action is taken.” The com-
mentary provides that counsel should follow the client’s expressed preference if 
it does not pose a risk of substantial harm to the client, even if the lawyer rea-
sonably determines that the client has not made an adequately considered deci-
sion in the matter. Mass. R. Prof. C. 1.14, Comment [7]. 

Neither CPCS’s Performance Standards nor the rule’s commentary provide 
guidance as to what constitutes “substantial harm.” Counsel is likely going to be 
afforded some latitude in assessing the risks associated with the client’s ex-
pressed preference. See, e.g., Adoption of Erica, 426 Mass. 55, 65 (1997). Clear-
ly, substantial harm is something more than mere discomfort but is not limited to 
physical or financial harm; the CAFL Standards speak of emotional harm as 
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well. See also Kendall v. Kendall, 426 Mass. 238, 243 (1997) (factors suggesting 
substantial emotional harm include changes in the child’s attitude, affect, school 
performance, appetite, and outlook). 

When counsel determines that the child client cannot formulate an adequately con-
sidered decision and that the child’s express preference would place the child at 
substantial risk of harm, the CPCS standards permit counsel to adopt one of three 
options: (1) advocate for the child’s preference, (2) request a guardian ad li-
tem/next friend to direct the course of the litigation, or (3) determine what the 
child’s preference would be if he or she were able to make an adequately consid-
ered decision about the matter and represent the child in accordance with that de-
termination (i.e., apply the substituted judgment model). CAFL Perf. Std. 1.6(d). 

§ 23.4 ESTABLISHING AND MAINTAINING 
AN ATTORNEY-CLIENT RELATIONSHIP 

Establishing and maintaining an effective attorney-client relationship is a critical 
component of representing adults and children alike. Nonetheless, gaining the trust 
and confidence of child clients often requires a child-centered approach, which can 
be quite unlike the approach utilized for adults. This section offers guidance on 
determining the frequency of contact needed to establish and sustain an attorney-
client relationship with a child client, communicating effectively with the child 
client, explaining the process and the attorney’s role, maintaining confidentiality, 
and coping with potential conflicts. For additional guidance on communicating 
with children, see Chapter 25, Clinical Issues in State Intervention Cases. 

§ 23.4.1 Frequency of Contact 

Child’s counsel must maintain “sufficient contact with the client to establish and 
maintain an attorney-client relationship that will enable counsel to keep abreast 
of the client’s interests and needs and of the client’s position in the action.” 
CAFL Perf. Std. 1.5; see also Mass. R. Prof. C. 1.4. The frequency of contact 
will depend on the facts and the stage of the proceeding. At the outset of a case, 
counsel may need to see the child client several times a week. Counsel must set 
aside enough time to determine the child’s position and to develop the child’s 
case. As children often are not able to fully express their views to complete 
strangers, counsel may need to visit several times to observe the child in his or 
her surroundings and to increase the child’s comfort in speaking with counsel. If 
counsel must determine the child’s position using a substituted judgment, coun-
sel must spend enough time with the client to understand the client and his or 
her unique circumstances. 

23–16  2nd Supplement 2012 



SPECIAL CONSIDERATIONS IN REPRESENTING CHILDREN § 23.4 

As the case progresses, the attorney-client relationship becomes established, and 
the attorney comes to understand the child’s position, counsel may need to see 
the child less frequently. Counsel should strive to contact the child before each 
court appearance, whenever new issues arise, and whenever the court decides an 
issue of importance to the child. Counsel must also see the child on a regular 
enough basis to assure that no new issues have arisen and that the client’s posi-
tion is unchanged. At a minimum, CAFL Performance Standards mandate that 
the attorney should see each child client at least quarterly. CAFL Perf. Std. 
1.5(b). This mandate is excused only in extraordinary circumstances, such as 
when counsel’s visit with the child is itself the source of significant emotional 
trauma, or when the child is in a stable placement in a distant state. 

Practice Note 
Effective since January 2011, youth who continue to receive ser-
vices from DCF after turning eighteen (i.e., “young adults”) have a 
right to court-appointed counsel. G.L. c. 119, §§ 29, 29B. CPCS cur-
rently is developing performance standards for representing these 
young adults aged eighteen to twenty-two. CPCS does not expect 
counsel to meet quarterly with all their young-adult clients. As with 
adult parent clients, counsel must maintain sufficient contact with the 
young adult client to maintain an effective attorney-client relationship 
and to keep abreast of the client’s interests and needs and of the 
client’s position in the action. See CAFL Perf. Std. 1.5; see also 
Mass. R. Prof. C. 1.4. The extent of contact will depend on the cli-
ent’s age, maturity, and abilities. An eighteen-year-old high-school 
sophomore in a group home receiving special education services may 
require more in-person contact than a twenty-year-old college student. 

It is not appropriate to rely solely on telephone calls to the DCF social worker or 
the foster parents to determine how the child is faring. Information from others 
may be inaccurate, outdated, or biased. Moreover, due to a variety of factors, a 
child client may tell counsel something quite different from what the child tells 
the social worker or foster parent. Thus, it is essential that the attorney has direct 
information from the child. 

Attorneys must be aware that children’s positions are not stagnant. Children 
grow up, and as they grow up and as time passes, their positions are subject to 
change. Children may desperately plead to go home at the seventy-two–hour 
hearing stage of the proceedings, rather than be placed with strangers in foster 
care. As time passes, some children become comfortable in their foster homes, 
visits with parents may go poorly or not occur, and children may make new at-
tachments and find new friends Other children may have difficulties in foster 
care, may miss their parents and extended family, and may be able to articulate 
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more reasons why they wish to return to their parents’ care or be removed from 
their current placement. 

Moreover, the facts surrounding the child’s care will continue to change. The fos-
ter home may take in three new children, entirely changing the dynamics of the 
placement. The foster parent may get sick and no longer be adequately caring for 
the child. If the child is placed at home, the parents may face new difficulties re-
lated to their health, employment, housing, and their ability to parent. As changes 
occur, the child’s position is subject to change. It is child’s counsel’s obligation to 
maintain sufficient contact with the child client, such that counsel is aware of the 
changes and of the impact these changes have on the client’s position. 

Example 

The Importance of Maintaining Adequate Contact 
Like most lawyers who accept care and protection cases, Attorney 
Smith was very busy. First she had a five day trial, then an appellate 
brief was due, then proposed findings on the trial, then she had two 
seventy-two–hour hearings, and two more trials to prepare for. At-
torney Smith did not have enough time to visit Jacob, her two-year-
old client. Jacob was placed in a very nice foster home. Attorney 
Smith saw him when he was first placed there. Attorney Smith spoke 
to the foster mother every couple of months and spoke to the social 
worker when they ran into each other in court. No one raised any 
concerns. The next quarter passed, and then the next. When Attor-
ney Smith went out to see Jacob, he was a year older than the last 
time she saw him. The foster mother had taken in three new foster 
children, and two of them had extreme medical needs. Jacob re-
ceived very little attention in the foster home and was in day care 
most of the time. The day care filed a 51A report alleging that Jacob 
was putting toy dolls in sexualized positions and was sticking toys in 
his rectum. The Department of Social Services had not informed 
child’s counsel that the 51A had been filed, neither had the foster 
mother. A former foster child had disclosed sexual abuse by the fos-
ter father. The foster parents were on the verge of separating. The 
foster home had ceased to be an appropriate placement long before 
Attorney Smith checked back in. 

While counsel is obligated to maintain adequate contact with the child client, it 
is also essential that counsel be cognizant of the impact of attorney visits on 
their clients. Some children have a very difficult time talking about their fami-
lies. Discussions about their past can trigger difficult memories or intense feel-
ings of loss. Counsel should attempt to open channels of communication with 
caregivers, therapists, and social workers, such that counsel is aware of the 

23–18  2nd Supplement 2012 



SPECIAL CONSIDERATIONS IN REPRESENTING CHILDREN § 23.4 

child’s emotional needs and aware of the provider’s concerns. Counsel must 
tailor discussions with child clients to meet the child’s developmental level. 
CAFL Perf. Std. 1.5. 

§ 23.4.2 Communicating with the Child Client 

When developing an adult client’s position in litigation, counsel must inform the 
adult client of the range of choices and possible outcomes. The adult client then 
informs counsel what position to advocate for. This critical process depends on 
clear communication. Did counsel clearly describe the process and the choices? 
Did the client understand counsel? Did the client clearly articulate his or her 
goals, and did counsel fully understand the client? This process becomes infi-
nitely more complex when the client is a child. Child clients often do not pos-
sess the communication skills we take for granted when conversing with an 
adult. Children’s ability to comprehend and produce language differs from that 
of adults. See Sandt, Claire, What I Wished I Learned in Law School, Social Sci-
ence Research for Children’s Attorneys, American Bar Association, 77 (1997); 
CAFL Perf. Std. 1.5, 1.6(a). 

Nor are all children alike. Understanding the child’s developmental level is a criti-
cal step in deciphering the child’s language and true feelings. Too often children 
are asked questions in language they do not comprehend about abstract concepts 
they do not understand. See Sandt, Claire, What I Wished I Learned in Law School, 
Social Science Research for Children’s Attorneys, American Bar Association, 77 
(1997). Ask a five-year-old and a seventeen-year-old how the school day went. 
Even when both children may have had a very difficult day, they both may answer 
with one word: “good.” The five-year-old may answer “good” because the child 
has a limited ability to recall and recount events and a limited ability to identify 
and articulate emotions. Thus, to understand anything about the five-year-old’s 
day, you need to ask much more concrete questions: What did you have for lunch? 
What games did you play at recess? What letters are you learning? The need for 
concrete questions is even more evident when investigating the child’s relationship 
with his or her parents, siblings, and foster parents. 

On the other hand, the seventeen-year-old probably has the capacity to answer 
your question but not the inclination. The seventeen-year-old may answer 
“good” because at seventeen, the client is sharing problems with his or her peers 
and pulling away from adult care givers. See Sandt, Claire, Tips for Representing 
Teen Clients, 18 ABA Child Practice Law 38 (1999). It takes skill to entice a 
normal teenager just to talk about his or her day, and far more skill to get the 
teenager to speak openly about family, goals, dreams, and fears. 
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Thus, to be an effective child’s attorney, counsel must devote some time to 
learning how to communicate with children in a developmentally appropriate 
way. This issue is addressed in Chapter 25, Clinical Issues in State Intervention 
Cases, and sources cited there. 

A child’s short attention span can also pose difficulties for busy children’s at-
torneys. After driving out to meet with a child client in the foster home, coun-
sel needs to spend time to build rapport with the child and to remind him or 
her of counsel’s role. Finally, counsel will attempt to explain what is happen-
ing in the case, or may attempt to ask some short, simple questions. Counsel’s 
efforts may be met with resistance. The child may focus on play and may sim-
ply refuse to answer. This resistance may be caused by a child’s shorter atten-
tion span, or may be the child’s way of avoiding stress. In either case, if the 
child has heard as much as he or she is able to absorb or is simply not ready 
for the discussion, counsel will have to schedule another visit with the client in 
the very near future. Young children may require several visits before counsel 
is able to garner enough information to develop a position. Few children can 
absorb the information the attorney is trying to convey and provide the attorney 
with information necessary to develop a position in the span of one visit. 

In sum, children’s attorneys must become adept at understanding the develop-
mental barriers to communication and at molding their speech to overcome 
those barriers. Communicating with children takes time and understanding. 

§ 23.4.3 Where to See the Child Client 

Child’s counsel must see the client at the child’s placements. CAFL Perf. Std. 
1.5(b). Seeing a client at the placement provides a wealth of information. Coun-
sel can observe how the caregivers relate to the child, and how the child relates 
to the caregiver and others in the household. Counsel can observe the child’s 
environment and the impact it may be having on the child’s behavior. This in-
formation can be critical to counsel’s formulation of the child’s case. 

Nonetheless, visiting at the placement often lacks the necessary privacy and 
neutrality for an attorney-client interview. The attorney-client privilege does not 
attach to interviews that take place in front of the foster parent, social worker, or 
some other third party. Thus, child’s counsel should also seek out neutral places 
to talk to the child, where the child feels comfortable talking to his or her attor-
ney and where the conversation can be private. (While privacy is important, 
counsel must also take care to avoid situations where actions can be miscon-
strued, boundaries can be blurred, or false allegations can be leveled.) Often, it 
is helpful to see children at their school or day care. Visits can also be arranged 
at counsel’s office or at a restaurant. Of course, when the child is still getting to 
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know the attorney, the child may be more comfortable meeting the attorney with 
the foster parent present. As the child becomes more at ease, the foster parent 
can be politely asked to give the lawyer and client time and space to meet alone. 

Counsel should attempt to see children with their parents as well. As parents are 
represented by counsel, child’s counsel must avoid communication with the par-
ents without the presence of their attorney, unless the parent’s attorney has au-
thorized such contact. Mass. R. Prof. C. 4.2. If visitation is supervised by DSS, 
observations of visits must be coordinated with DSS. If DSS restricts counsel’s 
access to the visits, counsel should consider filing a motion to be permitted to 
observe visits. Observing parent-child visitation can provide powerful informa-
tion that may be helpful when formulating or advocating for the child’s position. 
It also can be the starting point for conversations with the child about what the 
child really wants. 

§ 23.4.4 Informing the Child About the Status 
of the Litigation 

Child’s counsel has an obligation to keep the child apprised of the status of the 
litigation. Mass. R. Prof. C. 1.4. This must be done with due regard for the 
child’s developmental stage and his or her emotional well-being. Mass. R. 
Prof. C. 1.4, Comment [3]; CAFL Perf. Std. 1.5. To the extent possible, given 
the child client’s age and maturity, the attorney should seek to describe the liti-
gation process. Very young but verbal children will be told very basic informa-
tion. They can be told that a judge decides where the child should live and that 
the judge wants to make sure the child is safe wherever the child lives. Older 
children should be told as much about the process as they can understand, unless 
there is compelling evidence that this information is likely to cause significant 
emotional distress. Counsel must also explain the steps involved in the litigation 
and how much time each step may take, to avoid unrealistic expectations and 
potentially devastating misunderstandings about why the child has not achieved 
the goals he or she seeks. 

As with any client, care must be taken to assure that the child understands the 
information that counsel has provided. Oftentimes, this can be achieved by sim-
ply asking the child to tell what he or she thinks will happen next, and how long 
the steps will take. 

Example 

What to Tell the “Fragile” Child 
Nine-year-old Sally had been in the same preadoptive foster home 
since she was two. A foster brother had come to the home two years 
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after Sally and was adopted a year later. Social workers and clinicians 
described Sally as very fragile child who still had nightmares of her 
experiences with her birth family. Social workers pleaded with Sally’s 
newly appointed lawyer not to meet Sally, as it might destabilize her. 
Sally’s lawyer insisted on meeting Sally. She interviewed Sally’s 
therapist before the meeting in an attempt to understand what kind 
of questions might be upsetting. The therapist informed counsel that 
Sally had never asked about her birth father and never been told 
anything about him. Thus, counsel was asked to avoid discussing 
the birth father and his objection to her adoption. (Sally’s mother had 
signed an adoption surrender years earlier.) 

At their first meeting, Sally’s lawyer realized Sally had no idea why 
she had not been adopted. Since no one had ever explained the le-
gal process necessary to free her for adoption, Sally had incorrectly 
concluded that her foster family only loved her foster brother and did 
not want to adopt her. Sally’s lawyer arranged for an evaluation of 
Sally, which revealed that Sally often thought about her birth father, 
though she did not remember him. She believed he must be bad, 
because no one ever talked about him. She had invented a number 
of fantasies about her birth father, but she was afraid of asking her 
preadoptive family about him. After review of the expert’s report, 
Sally’s social worker told Sally about her birth father. Sally’s lawyer 
then explained the legal process that was necessary before she 
could be adopted. Sally had some difficult nights when she worried 
that the judge might not let her be adopted. Nonetheless, she finally 
knew that her foster parents really did want to adopt her, and that 
the foster parents had no control over the delay in her adoption. 

§ 23.4.5 Explaining the Attorney’s Role 

It is also critically important to explain the attorney’s role. For very young chil-
dren, this can be as simple as stating that the judge decides where the child will 
live, and the child’s lawyer talks to the judge for the child. Counsel can then ask 
the child if there is anything he or she wants the lawyer to tell the judge. For an 
older child, the description of the lawyer’s role can be more complex. The attor-
ney should determine if the child has any information about the judicial system, 
either from television or from the family’s prior experiences. This can be a use-
ful starting point as the attorney describes the litigation process and the roles of 
the judge, DSS, the parent’s attorneys, and the child’s lawyer. The attorney must 
explain that he or she works for the child. The child will tell the lawyer what to 
ask the court to do. The lawyer will argue for what the child wants. It is impor-
tant to explain that the judge must consider the child’s wishes, but sometimes 
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does not follow the child’s wishes, if the judge does not believe this would be in 
the child’s best interest. 

Counsel should also inform the more mature clients of the attorney’s role in giving 
advice. Counsel must explain that he or she will continue to advocate for the child, 
even if the child does not accept the attorney’s advice. CAFL Perf. Std. 1.6(a). 

Children often meet their attorneys for the first time in a period when they are 
also meeting new social workers, DSS investigators, the court investigator, fos-
ter parents, and therapists. It is understandable that child clients can become 
confused about the attorney’s role. It is essential that counsel describe how the 
attorney’s role is different from that of the other professionals and periodically 
check the client’s understanding of the attorney’s role. This is a good conversa-
tion to repeat at several different interviews to ensure that the child client truly 
understands the role of the child’s lawyer. 

§ 23.4.6 Confidential Relationship 

Attorneys owe the same duty of confidentiality to child clients as they owe to 
their adult clients. Mass. R. Prof. C. 1.6. Thus, attorneys shall not reveal confi-
dential information relating to representation of a client, without the client’s 
consent, unless the disclosures are impliedly authorized in order to carry out the 
representation. Mass. R. Prof. C. 1.6. “The confidentiality rule applies not mere-
ly to matters communicated in confidence by the client but also to virtually all 
information relating to the representation, whatever its source.” Mass. R. 
Prof. C. 1.6, Comment [5]. 

A difficult problem arises if the child shares information with the attorney about 
past abuse or neglect and the child wishes to return to the home where the abuse 
occurred. The child may not want counsel to disclose the information to other 
parties. This is a circumstance where the lawyer’s role as an advisor takes on 
critical importance. The attorney must carefully advise the client of the risks 
associated with the child’s stated position. The attorney should also seek out and 
present alternatives that might address the client’s goals without placing the cli-
ent at risk. Counsel should also fully advise the child about the ramifications of 
disclosing and not disclosing this information. Thus, counsel may have to ex-
plain the therapist’s and teacher’s obligation to report abuse or neglect to DSS. 
Counsel may need to explain DSS’s obligation to notify the District Attorney of 
certain allegations of abuse. 

It should be noted that it is exceedingly unusual for a child to tell his or her lawyer 
about abuse and not tell his or her teacher, therapist, foster parent, social worker, 
or a family member. When this situation does present itself, the lawyer must un-
derstand that a great trust has been bestowed. Betraying such a trust could have sig-
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nificant ramifications. The child may have revealed this information to counsel pre-
cisely because the attorney must keep the information confidential. The child may 
need counsel to help weigh his or her choices, without risking the consequences 
of disclosing this information to DSS, a therapist, or a parent. Conversely, the 
child may have disclosed this information to his or her attorney, not fully under-
standing the attorney’s role, but trusting counsel to protect him or her from further 
abuse. Thus, the attorney should explain the difficulties of keeping the child safe if 
the abuse is not disclosed to others. The attorney may also want the child to under-
stand that the therapist is trained to help the child cope with problems stemming 
from abuse and that lawyers do not have this type of training. 

If counsel has fully advised the child of his or her choices and of the potential ram-
ifications of disclosing or not disclosing confidential information, and the child 
decides not to disclose the information, then counsel must maintain confidentiality, 
unless the situation falls within the narrow exceptions in Rule 1.6(b)(1) or Rule 
1.14(b) of the Rules of Professional Conduct. 

Rule 1.6(b)(1) permits counsel to disclose confidential information to prevent the 
commission of a crime or a fraudulent act that the lawyer believes is likely to re-
sult in death or substantial bodily harm. Mass. R. Prof. C. 1.6(b)(1). This provision 
is not limited to criminal acts perpetrated by the client. Mass. R. Prof. C. 1.6, 
Comment [13A]. Thus, if the child client discloses that her mother’s boyfriend is 
sexually abusing her when she goes on visits with the mother, counsel may (but is 
not required) to disclose this information. However, if the client is now in foster 
care and the abuser no longer has access to the child, and counsel has no informa-
tion that he is abusing other children, disclosure would not be permitted, as the 
rule does not apply to past criminal acts. In such a circumstance, counsel would 
need the child’s authorization to disclose such information. 

Rule 1.14(b) governs an attorney’s relationship with clients with diminished 
capacity. The rule requires a two-step analysis. First, is the client unable to make 
an adequately considered decision? Second, is the client at risk of substantial 
harm, physical, mental, financial, or otherwise? Mass. R. Prof. C. 1.14(b). If the 
answer to either question is no, then the attorney must maintain the normal at-
torney-client relationship and may not disclose confidential information. If the 
answer to both questions is yes, the attorney may “take reasonably necessary 
protective action in connection with the representation, including consulting 
with individuals or entities that have the ability to take action to protect the cli-
ent[.]” Mass. R. Prof. C. 1.14(b) (emphasis added). The rule “impliedly author-
izes” the lawyer to disclose information about the client, without the client’s 
authorization “but only to the extent necessary to protect the client’s interest.” 
Mass. R. Prof. C. 1.14(c). Comment 8 to the rule cautions the lawyer to deter-
mine whether it is likely that the person or entity consulted with will act ad-
versely to the client’s interests before discussing matters related to the client. 
Unfortunately, the comment provides little guidance for the attorney as to how to 
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resolve such a conflict, except to note that “the lawyer’s position in such cases is 
an unavoidably difficult one.” Mass. R. Prof. C. 1.14, Comment [8]. 

In addition to the rare ethical dilemmas described above, counsel will routinely 
face more mundane challenges to maintaining confidentiality. Counsel for children 
attend scores of meetings with professionals discussing the needs and desires of 
their clients. This can create an enormous temptation to join the discussion by 
providing information the attorney has obtained in confidential conversations 
with the child. This information can be shared, but only with the consent of the 
client. Thus, it is critical that the attorney fully explain the confidential nature of 
the relationship, and discuss with the client what the client wants the lawyer to 
disclose and what the client wants kept between the client and the attorney. 
Counsel must also explain to the child client that when the child tells others 
about his conversations with his attorney, these disclosures to third parties are 
not confidential. 

§ 23.5 CONFLICTS 

Children’s counsel owe their clients the same duty of loyalty, independent judg-
ment, zealous pursuit of client objectives, and confidentiality that is the hallmark 
of the adult attorney-client relationship. Thus, counsel must be alert to actual 
and potential conflicts where counsel’s ability to represent one client is “materi-
ally limited” by counsel’s obligations to another client. Mass. R. Prof. C. 1.7; 
CAFL Perf. Std. 1.4. 

Conflicts arise when counsel is appointed to represent siblings with differing 
goals. For example, if the oldest child seeks reunification but the younger sibling 
seeks adoption, counsel cannot represent both clients because counsel’s efforts on 
behalf of the youngest child to prove the parents are unfit would materially limit 
counsel’s obligation to the oldest child to demonstrate the parents’ fitness. Simi-
larly, counsel cannot represent siblings who have differing positions on subsidi-
ary issues such as postadoption contact with birth parents or sibling visitation. 
See Adoption of Pierce, 58 Mass. App. Ct. 342, 346 n.7 (2003). In addition, a 
conflict may arise if one child does not want counsel to disclose confidential in-
formation, but disclosure would advance the interests of the other child. Mass. R. 
Prof. C. 1.7, Comment [4] (“[l]oyalty to a client is . . . impaired when a lawyer 
cannot . . . carry out an appropriate course of action for the client because of the 
lawyer’s other responsibilities”). “The key question is whether pursuing one cli-
ent’s objectives will prevent the lawyer from pursuing another client’s objectives, 
and whether confidentiality may be compromised.” Renne, J., Handling Conflicts 
of Interest in Child Welfare Cases, 23 ABA Child Law Practice 50 (2004). 

The Supreme Judicial Court briefly touched on the issue of conflict among sib-
lings in Care and Protection of Georgette, 439 Mass. 28, 35–36 (2003). Georgette 
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exemplifies the fact-driven nature of any conflict determinations. The court noted 
that appellate counsel only alleged a conflict between the oldest sibling, who de-
sired to stay in DSS custody, and the middle siblings, who wished to return home. 
As the parties were in agreement that the oldest should stay in DSS custody, 
child’s counsel’s obligation to the oldest sibling was merely to negotiate an agree-
ment. According to the court, child’s counsel’s obligation to present evidence sup-
porting the father’s fitness on behalf of the middle children was apparently not 
impaired by his obligation to negotiate for independent living on behalf of his old-
est client. (The apparent conflict between the middle children’s goals and the goals 
of the younger children was not raised on appeal. Care and Protection of Geor-
gette, 434 Mass. at 35.) While the court may have gone to some length to avoid 
overturning the Trial Court’s decision, better practice would certainly dictate with-
drawing when two or more clients have differing goals. Even when it appears that 
one client may be able to negotiate a solution, counsel should be mindful that if 
negotiations fail, one or both clients may need new counsel on the eve of trial, 
which is likely to delay the final resolution of the case. 

When an attorney determines that there is a conflict among the siblings, the at-
torney must withdraw. Mass. R. Prof. C. 1.7, Comment [2], 1.16; CAFL Perf. 
Stds. 1.4. The Rules of Professional Conduct would permit the attorney to con-
tinue the representation if the attorney believes that representation will not be 
adversely affected, and only with the clients’ consent. Mass. R. Prof. C. 1.7(b). 
This is problematic in the context of child clients, as it raises the difficult issue 
of the validity of a child client’s consent. Each client whose consent is required 
must have the legal capacity to give informed consent. Restatement (Third) of 
the Law Governing Lawyers, § 122 cmt. c(ii). Any consent from a person under 
a legal disability normally must be obtained from a guardian. Mass. R. 
Prof. C. 1.7(b). See also “Conflicts of Interest in the Representation of Children,” 
64 Fordham L. Rev. 1819, 1835 (1996). 

Rule 1.16(c) provides that where the rules of the tribunal require permission to 
withdraw, counsel shall not withdraw without the tribunal’s permission. While 
the Juvenile Court rules do not specifically mandate a motion to withdraw once 
an appearance is entered, such a motion is standard practice and is generally 
required before successor counsel can be appointed. 

Motions to withdraw are generally not warmly received by the Juvenile Courts, 
due in part to the delay they engender and in part to the difficulty of finding suc-
cessor counsel. Thus, child’s counsel should come to court prepared to argue the 
merits of the motion, but must do so without revealing client confidences. See 
Exhibit 23B, Child’s Counsel’s Motion to Withdraw. 

When withdrawal is required, courts often ask counsel to continue to represent 
at least one of the siblings. Whether counsel may do so is governed by Rule 1.9. 
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See Mass. R. Prof. C. 1.7, Comment [2]. Rule 1.9 prohibits representing another 
person in the same or substantially related matter in which that person’s interests 
are materially adverse to the former client, unless the former client consents. 

This would appear to require an appointment of a guardian to waive the conflict. 
This final step of appointing a guardian to waive a conflict is not a regular practice 
of the courts, but would seem called for under the rules. 

Further, whether counsel can continue to represent any of the children will de-
pend, in part, on whether counsel has received confidential information in the 
course of representing either child. See Mass. R. Prof. C. 1.9(c). Rule 1.9(c) 
prohibits counsel from using confidential information gained in representing a 
former client against the interests of the former client, or to the advantage of 
another client without the former client’s consent. For example, an attorney is 
appointed to represent a nine-year-old boy and his infant sister. The nine-year-
old desperately wants to live at home with his mom and is capable of making an 
adequately considered decision. Based on the information counsel gleans from 
the nine-year-old and other sources, counsel determines that the substituted 
judgment for the infant would be to be placed in the care of a relative. The nine-
year-old child has informed counsel that the mother is out most nights until 
dawn, and the nine-year-old regularly cares for the infant sibling. Counsel can-
not represent both children. If counsel continued to represent the infant, counsel 
could not use the confidential information garnered from the nine-year-old, and 
thus counsel’s representation would be impermissibly impaired. On the other 
hand, since counsel has no confidential information from the preverbal infant, 
counsel could continue to represent the older child. 

While differing goals among sibling clients are perhaps the most common form 
of conflict, children’s counsel must also be alert to other potential conflicts 
among siblings. One sibling may pose a risk to his or her other siblings. For ex-
ample, DSS may allege that one sibling sexually molested or physically abused 
other siblings. Once counsel becomes aware of such an allegation, withdrawal is 
mandatory. 

Another potential conflict arises when counsel is appointed to represent siblings, 
and counsel must make a substituted judgment on behalf of one sibling while 
advocating for the expressed desires of another sibling. While there may be cir-
cumstances when this dual role is acceptable, it often evolves into an untenable 
situation for the attorney. The attorney must be careful to independently weigh 
the younger client’s circumstances and not be unduly influenced by the older 
client’s position. Moreover, the attorney may obtain confidential information 
from the older client. Under Rule 1.9, counsel is not permitted to reveal confi-
dential information, or use this confidential information to the advantage of a 
third party (the sibling). Thus if the older client wishes to return home, but dis-
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closes information that makes the attorney question whether the younger child 
would choose to return home, the attorney is not permitted to use this informa-
tion in his or her formulation of the younger child’s substituted judgment, or in 
the ensuing litigation. This can quickly become a precarious dance. 

Child’s counsel must also be alert to potential conflicts inherent in advising or 
drafting pleadings on behalf of proposed placement resources, guardians, foster 
parents, or preadoptive parents. When the child seeks placement with a third 
party, oftentimes that third party has no right to counsel and cannot afford coun-
sel. In order to effectuate the client’s goal, counsel may be called upon to draft 
pleadings or advise the third party on what steps are necessary in order to obtain 
custody. In these circumstances, it is incumbent on counsel to make it clear to 
the third party that counsel represents only the children. Mass. R. Prof. C. 4.3. 
Counsel can provide information only to the extent that it is in the child client’s 
interest to do so. The third party should be warned that the child’s position could 
change with the passage of time and that it is possible that while they are cur-
rently allies, they may not be in the future. If counsel drafts any pleadings, coun-
sel must comply with Rule 11 of the Rules of Civil Procedure: the pleadings 
must be signed by counsel on behalf of the child client. 

§ 23.6 CHILDREN SUSPECTED OF CRIMINAL 
ACTIVITY 

On occasion in a state intervention proceeding, counsel may represent a child 
who is suspected of engaging in some type of criminal activity. Counsel must 
advise the client about the ramifications of talking to others, such as social 
workers, court investigators, therapists, or law enforcement personnel, about 
these suspected activities. In addition, counsel must advise the child about his or 
her right not to answer questions about the suspected activity. Where necessary, 
counsel should seek the assistance of a criminal attorney. 

Practice Note 
The Chief Counsel of CPCS has discretion under G.L. c. 211D, § 6 
to appoint counsel if criminal charges are likely but have not yet 
been brought against a person. 

§ 23.6.1 Interviews with Law Enforcement 

When DSS receives a request from the police or the District Attorney’s office to 
interview a child in DSS custody, its responsibilities are governed by 
110 C.M.R. § 4.34. If the child is not suspected of any criminal activity (i.e., the 
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child is being interviewed as a victim of or witness to a crime), DSS may con-
sent to the child being interviewed if it determines that the interview is in the 
child’s best interests. 110 C.M.R. § 4.34(1)(a); see also Commonwealth v. Adkin-
son, 442 Mass. 410, 418 (2004) (G.L. c. 119, § 21 grants DSS authority to con-
trol visits to the child, which includes authority to consent to interviews with 
prosecutors and others). However, if the child “is a possible or known defendant 
in a criminal action,” DSS cannot consent to the requested interview. 110 
C.M.R. § 4.34(1)(a). In this situation, DSS may seek the appointment of a guard-
ian ad litem to determine whether the child should participate in the interview. 110 
C.M.R. § 4.34(1)(a). 

When counsel is aware that a child client is suspected of criminal activity, counsel 
should notify DSS in writing to immediately inform child’s counsel of any re-
quests it receives from law enforcement to interview the child. The letter should 
state that counsel would like an opportunity to consult with the child before any 
such interviews and that counsel does not consent to the child being interviewed 
in the absence of counsel. In addition, counsel should advise the child of the 
child’s right not to incriminate himself or herself and the risks of participating in 
the interview. If, after consulting with counsel, the child declines to participate in 
the interview, counsel should inform DSS and the appropriate law enforcement 
personnel. In this circumstance, appointment of a guardian ad litem would not 
be warranted as the child cannot be compelled to incriminate himself or herself. 
See Exhibit 23C, Letter to DSS Regarding Interviews with Law Enforcement. 

§ 23.6.2 Chapter 33B Evaluations 

General Laws c. 119, § 33B requires DSS to refer certain children in its custody 
for a risk assessment if they are alleged to have engaged in a sexual offense or 
arson. Section 33B evaluations are commonly referred to as “ASAP” evalua-
tions (Assessment for Safe and Appropriate Placement). The intent of the evalu-
ation is to ensure that the child is placed in the least restrictive setting appropri-
ate to keep the child and others safe. However, ASAP evaluations have serious 
criminal implications, particularly for children in DSS custody who may have 
committed a sexual offense against another child. For this reason, child’s coun-
sel must take extra precautions to protect the client’s legal interests whenever the 
child is referred for an ASAP evaluation. 

Section 33B provides: 

At the time of placing a child in family home care, 
but in any event no later than five working days fol-
lowing such placement, the department . . . shall de-
termine whether the child has been adjudicated delin-
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quent for a sexual offense or the commission of ar-
son, or has admitted to such behavior, or is the sub-
ject of a documented or substantiated report of such 
behavior. If the department . . . determines that the 
child has been so adjudicated, admitted, or found to 
have engaged in such behavior, it shall immediately re-
fer the child to a qualified diagnostician for evaluation 
and assessment[.] 

G.L. c. 119, § 33B. The evaluation must be completed within ten working days 
of the referral. G.L. c. 119, § 33B. The evaluation should assess the level of risk 
posed by the child, recommend the type of placement that would be appropriate 
and safe, and may include recommendations regarding specific risk management 
procedures. G.L. c. 119, § 33B. The Department of Social Services may place the 
child in an “interim setting” pending completion of the evaluation. G.L. c. 119, 
§ 33B. 

The Department of Social Services has established a protocol outlining the pro-
cedure to refer a child for an ASAP evaluation. See Exhibit 23A, Protocol Re: 
Placement of Children with Identified Fire Setting/Arson and/or Sexually Of-
fending Behavior (#PR-98-001). The DSS protocol appears to apply to a much 
broader category of children than the statute intended, and, in the appropriate 
case, counsel should object to the evaluation on this basis. For example, the pro-
tocol applies to “all children who are entering a DSS placement.” G.L. c. 119, 
§ 33B. However, Section 33B applies only to children placed in “family foster 
care.” In addition, the protocol requires a referral if “DSS is aware . . . that the 
child has engaged in fire setting/arson and/or sexually offending behavior.” 
ASAP Protocol (emphasis added). However, Section 33B requires that DSS de-
termine “that the child has been . . . found to have engaged in” a sexual offense 
or arson (emphasis added). 

The need for child’s counsel to be diligent in objecting to ASAP evaluations, 
particularly when the client may have committed a sexual offense against an-
other child, cannot be overstated. ASAP evaluators (typically licensed social 
workers or psychologists) are mandated reporters of child abuse and neglect 
pursuant to G.L. c. 119, § 51A. As such, if a child client discloses during an 
ASAP evaluation that he or she has committed a sexual act on another child, the 
evaluator is mandated to report this information to DSS by filing a 51A report 
against the child client. In most instances, DSS will “screen out” (i.e., not inves-
tigate) the 51A report because the child who is alleged to have perpetrated the 
abuse is not a “caretaker” for the alleged victim. G.L. c. 119, § 51B; 110 C.M.R. 
§ 4.33. However, DSS regulations mandate that all screened out 51A reports 
alleging that “a child has been sexually assaulted” shall be referred to the Dis-
trict Attorney’s office and local enforcement authorities. 110 C.M.R. 
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§§ 4.51(1)(b), 4.51(2). Similarly, if DSS screens in the 51A report for investiga-
tion and subsequently substantiates the allegations of sexual abuse of a child 
during the course of the 51B investigation, DSS is mandated to refer the matter 
to the District Attorney’s office and local enforcement authorities. 110 C.M.R. 
§§ 4.51(1), (1)(b); see also DSS Policy No. 92-001, Policy And Procedures—
Adolescent Sexual Offenders (requiring DSS to make a referral to the District 
Attorney if a youth between the ages of thirteen and eighteen acknowledges or is 
adjudicated for having committed a sexual offense against another child). Given 
the fact that DSS is mandated to report allegations of child sexual assault to the 
District Attorney’s office for investigation and possible prosecution, it is impera-
tive that child’s counsel prohibit the child from participating in an ASAP evaluation 
whenever the client is suspected of sexually assaulting another child. 

There also can be serious criminal implications for a child client suspected of 
committing arson or a sexual offense against an adult. The evaluator could file a 
51A report of neglect against the child’s caretaker for failing to supervise the 
child, which could result in DSS making a discretionary referral to the District 
Attorney. 110 C.M.R. § 4.52. Outside the context of a 51A report and 51B inves-
tigation, there appears to be no legal authority for DSS to disclose confidential 
information about the child to the District Attorney. See 110 C.M.R. § 12.01–
12.07. However, due to the potential serious consequences, counsel should ad-
vise the child client not to participate in an ASAP evaluation whenever the child 
is suspected of criminal conduct. 

In addition to the risks of criminal prosecution inherent in ASAP evaluations, 
counsel should also be aware of other potential dangers inherent in participating 
in an ASAP evaluation. These evaluations can dramatically impact placement 
and visitation options. When a child is found to be at high risk of offending, the 
evaluation may recommend twenty-four-hour supervision. This virtually ensures 
a residential placement with little hope for reunification with family. Advocates 
must also be aware that the child’s protestations of innocence are often viewed 
as evidence that the child is in denial. This then forms a basis for labeling the 
child at high risk of offending. The child accused of sexual misconduct is ensnared 
in a true “catch-22.” 

As soon as counsel receives information that DSS has referred or may refer the 
child for an ASAP evaluation, counsel must take steps to protect the client’s inter-
ests. Counsel should request in writing that DSS not proceed with the evaluation 
without first notifying counsel and providing the client an opportunity to object or 
decline to participate. Where necessary, counsel may seek a protective order bar-
ring DSS from proceeding with the evaluation without prior notice to counsel or 
enjoining the evaluation altogether. Counsel should advise the client about the 
risks of participating in the evaluation. If the evaluation is not enjoined by the 
court, counsel must accompany the child to the evaluation and assist the client in 
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asserting the right not to participate in the evaluation. See Exhibit 23D, Letter to 
DSS Regarding ASAP; Exhibit 23E, Memorandum of Law in Support of Motion 
to Enjoin DSS from Proceeding with G.L. c. 119, § 33B (ASAP) Evaluation. 

The child’s right not to participate in the ASAP evaluation is based on two sepa-
rate and distinct privileges. First, the child may assert his or her privilege against 
self-incrimination. U.S. Constitution, Amendment V; Mass. Declaration of 
Rights, Article 12. The privilege against self-incrimination “can be invoked ‘in 
any proceeding, civil or criminal, administrative or judicial, investigatory or 
adjudicatory.’” Atty. Gen’l v. Colleton, 387 Mass. 790, 793–94 (1982) (quoting 
Kastigar v. United States, 406 U.S. 441, 444 (1972)) (emphasis added). This 
privilege protects not only statements which are obviously incriminating, it also 
shields answers “which would furnish a link in the chain of evidence needed to 
prosecute . . . .” Hoffman v. United States, 341 U.S. 479, 486 (1951) (citing Blau 
v. United States, 340 U.S. 159 (1950); see also Commonwealth v. Powers, 387 
Mass. 563, 564–565 (1982). Particularly in cases involving a youth suspected of 
committing a sexual offense on another child, which DSS is mandated to report 
to the District Attorney’s office, the child’s participation in the evaluation is tan-
tamount to being interviewed by a representative of the District Attorney’s of-
fice. Therefore, the child’s privilege against self-incrimination may be invoked 
to refuse to participate in the evaluation. 

Second, the child may refuse to participate in the evaluation by asserting the 
patient-psychotherapist or social worker–client privilege. In re Sheridan, 412 
Mass. 599, 604–05 (1992). See also G.L. c. 233, § 20B; G.L. c. 112, § 135B; and 
Dept. of Youth Servs. v. a Juvenile, 398 Mass. 516, 526 (1986) (citing Common-
wealth v. Lamb, 365 Mass. 265, 267–68 (1974)). This privilege allows the child 
to prevent the evaluator from disclosing “in any court proceeding and in any 
proceeding preliminary thereto . . .” confidential communications made by the 
child to the evaluator for purposes of diagnosis or treatment. G.L. c. 233, § 20B 
(emphasis added); see also G.L. c. 112, § 135B. The evaluator is required to give 
the child a “Lamb” warning if the child’s communications to the evaluator will 
not be protected by privilege. Commonwealth v. Lamb, 365 Mass. 265, 267–68 
(1974). Since the purpose of the ASAP evaluation is to provide information to 
DSS about the child’s risk of offending and the appropriateness of the child’s 
placement, the child’s participation in the ASAP evaluation is not protected by 
the patient-psychotherapist or social worker–client privilege. Therefore, even if 
the court fails to enjoin the evaluation and requires the child to attend the ses-
sion, the child has the right to decline to participate once the “Lamb warnings” 
are given by the evaluator. In re Sheridan, 412 Mass. 599, 604–05 (1992). See 
Chapter 9, Privilege and Confidentiality, for a detailed discussion of the psycho-
therapist and social worker privileges. 
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§ 23.7 SPECIAL IMMIGRANT JUVENILE STATUS 
Under the special immigrant juvenile status (SIJS) law, a child who has been 
abused, neglected, or abandoned, and who is undocumented or who does not 
have permanent resident status in the United States can obtain such status (i.e., a 
green card) if he or she meets certain criteria. 8 U.S.C. § 1101(a)(27)(J). The 
application process can be a lengthy one and therefore it is critical for counsel to 
identify as early as possible if a child client may benefit from SIJS. While DCF 
has assumed primary responsibility for pursuing this benefit for children in its 
custody, counsel can play an important role by identifying eligible children, 
working collaboratively with the DCF attorney and social worker to obtain the 
needed documentation, and consulting with the client about the risks and bene-
fits of applying. Thus, a basic familiarity with the law is essential for all children’s 
attorneys. 

In addition, as a result of changes to the SIJS law in late 2008, counsel may now 
represent an eligible child who is not in DCF custody, or for whom DCF 
chooses not to pursue SIJS. For example, SIJS is now available for certain chil-
dren who are the subject of private guardianship cases in the Probate and Family 
Court. In those cases, the court-appointed attorney will need to obtain the assis-
tance of an immigration attorney to advise the client about the risks and benefits 
of SIJS and to file the petition with immigration services. 

Practice Note 
As discussed more fully below, filing for SIJS poses risks to the child 
because it alerts U.S. Citizenship and Immigration Services that the 
child is in the United States. If the SIJS petition is denied, the child 
can be subject to deportation proceedings. Thus, in those cases 
where DCF’s contracted immigration attorney is not involved, it is 
critical that court-appointed counsel seek assistance and advice from 
an experienced immigration attorney. For local resources, counsel 
may contact the Immigration Unit at Greater Boston Legal Services, 
or KIND (Kids in Need of Defense) at http://www.supportkind.org/
about-us/contact-us. 

There are a number of Web sites containing helpful information 
about SIJS. They include the Immigrant Legal Resource Center at 
http://www.ilrc.org and the Empire Justice Center at http://www
.empirejustice.org. Information is also available on the U.S. Citizen-
ship and Immigration Services Web site. Visit http://www.uscis.gov 
and enter “special immigrant juvenile” in the search box. 
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In late 2008, Congress enacted the William Wilberforce Trafficking Victims Pro-
tection Reauthorization Act of 2008 (TVPRA). The TVPRA made a number of 
changes to the requirements of SIJS, and these supersede prior law. Among other 
things, the TVPRA expands the group of children eligible for SIJS, provides 
protections from the child “aging out” before the petition is approved, and re-
quires cases to be processed within 180 days. The full text of the law can be 
found at http://www.justice.gov/olp/pdf/wilberforce-act.pdf. The U.S. Citizen-
ship and Immigration Services (USCIS) issued a memorandum in March 2009 
providing instructions pertaining to TVPRA (hereinafter March 2009 TVPRA 
Memorandum); it is available on the USCIS Web site at http://www.uscis.gov/
USCIS/Laws/Memoranda/Static_Files_Memoranda/2009/TVPRA_SIJ.pdf. 

Practice Note 
The regulations governing SIJS have not been amended since pas-
sage of the TVPRA, and they are inconsistent with the current law in 
a number of respects. See 8 C.F.R. § 204.11. New regulations were 
proposed in September 2011 but have not yet been promulgated. 
See 76 Fed. Reg. 172 (proposed Sept. 6, 2011), available at http://
www.gpo.gov/fdsys/pkg/FR-2011-09-06/html/2011-22625.htm. 

§ 23.7.1 Eligibility for SIJS 

A child may be eligible for SIJS if he or she meets the following criteria: 

1. The child has been declared dependent on a “juvenile court” or has been 
committed to or placed in the custody of a state agency or department, or an 
individual or entity. See 8 U.S.C. § 1101(a)(27)(J). “Juvenile court” is de-
fined broadly to include any court within the United States that has jurisdic-
tion over a child’s custody. This includes children placed in the custody of a 
third party or with a legal guardian by the Juvenile or Probate and Family 
Court. It also includes children who are the subject of CHINS or delinquency 
proceedings. 

2. The court must determine that reunification of the child with one or both 
parents is not viable due to abuse, neglect, abandonment, or similar basis 
under state law. See 8 U.S.C. § 1101(a)(27)(J). 

3. The court must determine that it is not in the child’s best interests to return 
to the child’s home country. See 8 U.S.C. § 1101(a)(27)(J). This can be 
proved through evidence that there is no one in the home country to care for 
the child or that the conditions of the child’s country are such that it is not in 
his or her best interests to return. 
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4. The court must issue a signed order stating that the child has met the above 
criteria for SIJS status. The order must include detailed facts regarding the 
abuse, neglect, or abandonment. The order must be submitted along with the 
SIJS petition and application. See 8 C.F.R. § 204.11(d)(2); see also Exhibit 
23F, Sample Juvenile Court SIJS Order. The Probate and Family Court has 
developed a fact sheet/protocol for special immigrant juvenile status deter-
minations (see Exhibit 23C). The Probate and Family Court has also created 
its own form SIJS order. See Exhibit 23G. 

Prior to enactment of the TVPRA, a child was only eligible for SIJS if the court 
found that the child could not be reunified with his or her family due to abuse, 
neglect, or abandonment, and reunification efforts had ceased. 8 C.F.R. 
§ 204.11(a). However, after TVPRA the law was changed to require only that the 
court determine that reunification with one or both parents is not viable due to 
abuse, neglect, or abandonment. 8 U.S.C. § 1101(a)(27)(J). A plain reading of 
this language means that a child may be eligible for SIJS in a case where the 
child is being reunited with one of his or her parents. In these situations, DCF 
may not be inclined to pursue the immigration case on the child’s behalf. Child’s 
counsel should consult with an experienced immigration attorney in that situation. 

Prior to the TVPRA amendments, only children in state custody were eligible for 
SIJS. Now a child placed with a legal guardian, or placed in the permanent cus-
tody of an individual, is eligible for SIJS, provided the child meets all the other 
requirements of the statute. This is an important consideration for attorneys ap-
pointed to represent children in private guardianship proceedings in the Probate 
and Family Court. If the child is not documented, or if his or her status is uncer-
tain, counsel should seek advice from an immigration attorney. Similarly, if in a 
care and protection or CHINS case, the court grants custody to a third party, the 
child may be eligible for SIJS. 

Typically, if the child is not in DCF custody, the department is unlikely to pay a 
private immigration attorney to pursue the SIJS petition. However, counsel 
should always raise the issue, as there may be certain situations where DCF will 
do so. For example, if the child’s siblings are in DCF custody and DCF is pursu-
ing SIJS for the siblings, DCF may agree to have the immigration attorney han-
dle the child’s petition as well. Alternatively, if the child previously was in DCF 
custody and neglected to pursue SIJS at the time, it may be willing to pay for 
immigration counsel even though the child is no longer in DCF custody. If DCF 
will not pay an immigration attorney to handle the SIJS petition, counsel will 
need to seek assistance from an immigration attorney, either through legal services 
or a pro bono organization. 
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Practice Note 
DCF may not be inclined to pursue SIJS in a CHINS case even if it 
has custody, because the CHINS matter typically does not include 
facts supporting abuse, neglect, or abandonment. Counsel should 
investigate the child’s history to determine whether he or she may 
be eligible for SIJS. For example, a child may have been abused, 
neglected, or abandoned in his or her birth country by one parent, 
traveled to the United States with the other “nonoffending” parent, 
and later the parent or school filed a CHINS petition. Counsel should 
advocate for DCF to refer the case to immigration counsel, and bring 
the issue to the court’s attention if necessary by filing an abuse of 
discretion motion. If this fails, counsel may want to consult with an 
experienced immigration attorney. 

If a child is not eligible for SIJS, there may be other avenues for obtaining law-
ful permanent resident status. For example, a child might be able to petition 
through an adoptive parent or a step-parent. A child who was abused by a step-
parent may be able to self-petition under the Violence Against Women Act. In 
addition, a child may be eligible for refugee or asylum status. 

In addition to the requirements for SIJS, the child must also satisfy the eligibility 
requirements to obtain lawful permanent resident status. There are numerous 
“grounds of inadmissibility,” many of which are waived for SIJS cases. How-
ever, if the child has been convicted of a crime, has a history of drug use or pros-
titution, is HIV positive, or has certain physical or mental conditions, the appli-
cation may be denied. An experienced immigration law attorney will be able to 
advise the child about the applicability of these grounds of ineligibility.  

§ 23.7.2 Risks and Benefits of SIJS 
A person with lawful permanent resident status can live and work permanently 
in the United States. In addition, a permanent resident may be eligible for certain 
public benefits, such as federal adoption and guardianship subsidies, medical 
benefits, student loans, or other financial benefits. In addition, many of the ser-
vices DCF provides to older youth and young adults are federally funded and are 
not available to undocumented youth. See Chapter 20, Permanency Planning. 
After five years, a permanent resident who is over the age of eighteen can apply 
to become a U.S. citizen. 

One risk of applying for SIJS is that if the child does not meet the eligibility 
requirements for whatever reason, the application will be denied and the child 
may be referred for deportation proceedings. Another important consideration is 
that a child approved for SIJS is no longer considered a child of his or her par-
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ents for immigration purposes. This means that the child cannot use his or her 
lawful permanent residency status to help the child’s parents become permanent 
residents. Also, the child cannot help his or her siblings become permanent resi-
dents until the child himself or herself obtains U.S. citizenship. See the USCIS 
Web site at http://www.uscis.gov and enter “special immigrant juvenile” in the 
search box. One final consideration is that if the petition is not approved prior to 
the child’s eighteenth birthday, the child must sign a voluntary placement 
agreement to remain in the care of DCF until the petition is approved. (See dis-
cussion below.) 

§ 23.7.3 SIJS Process 

The first step is to determine the child’s citizenship or immigration status. A 
child born in the United States is a U.S. citizen. The child also may be a U.S. 
citizen if he or she was born outside of the country and one or both parents are 
U.S. citizens. A child who has an Alien Registration Receipt Card (a “green 
card”) is already a permanent resident and does not need to apply for SIJS. A 
child who has only temporary status (i.e., a foreign passport with a temporary 
visa) should be considered for SIJS. Similarly, if there is no report that the child 
may be a U.S. citizen or if there is no documentation of the child’s immigration 
status, the child should be considered for SJIS. See 8 C.F.R. § 204.1(g). 

If an attorney thinks his or her client might be eligible for SIJS, counsel must 
begin by explaining the process to the client, including the risks and benefits of 
applying. If the child wishes to proceed, counsel should talk to the DCF attorney 
about initiating the process. Typically, the DCF attorney will file the motion 
requesting the court enter an order under SIJS. Child’s counsel can work coop-
eratively with the DCF attorney to draft the motion and proposed order. It is 
important that the court’s order provide sufficient factual detail. The court’s or-
der must strike a balance between protecting the child’s privacy and the confi-
dentiality of the proceedings while providing enough information to satisfy the 
eligibility requirements. 

Once the court has entered an order, the General Counsel’s office in the DCF 
Central Office will refer the matter to a private immigration law firm with whom 
DCF contracts to file the petition and application and represent the child in the 
proceeding. The child and the DCF case worker will have an initial meeting with 
the immigration attorney to gather information and discuss the risks and benefits 
of proceeding. Particularly in cases where there is a risk the petition and applica-
tion will be denied, child’s counsel can play an important role in discussing the 
risk and benefits with the client. 
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As discussed above, if, for whatever reason, DCF is not pursuing SIJS for the 
child, child’s counsel should obtain assistance from an experienced immigration 
law attorney. With advice from an immigration attorney, child’s counsel can file 
the motion requesting the necessary findings and order from the court. The im-
migration attorney can then file the SIJS petition with USCIS. Because of the 
great risks to the child, the CAFL attorney should never handle the SIJS matter 
him- or herself. 

The immigration attorney will file two forms with the local office of the USCIS: 
a petition for special immigrant (Form I-360), and an application to adjust status 
to lawful permanent resident (Form I-485). The immigration attorney must also 
submit the following documents along with the petition and application: 

• proof of age; 

• birth certificate or other proof of identity; 

• results of a sealed medical exam (including tests for HIV and illegal 
drugs) conducted by a USCIS-approved physician (Form I-639); 

• one or more documents that reflect the following: 

– a court order showing that the court has found the child to be 
dependent upon that court, or that the court committed or 
placed the child in the custody of a state agency or depart-
ment, or an individual or entity: 

– specific findings of fact or other relevant evidence, either in-
corporated into the court order or separate from the order, es-
tablishing the basis for a finding that reunification with one 
or both parents is not viable due to abuse, neglect, abandon-
ment, or a similar basis found under state law; and 

• evidence of a determination made in judicial or administrative 
proceedings, under applicable state law, that it would not be in the 
child’s best interests to return to the child’s home country; 

• a request to waive the filing fee; and 

• two passport-style photographs. 

See U.S. Citizenship and Immigration Services, “Memorandum #3—Field Guidance 
on Special Immigrant Juvenile Status Petitions” at 3 (May 27, 2004), available 
at http://www.uscis.gov/files/pressrelease/SIJ_Memo_052704.pdf; see also 76 
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Fed. Reg. 172 (proposed Sept. 6, 2011), available at http://www.gpo.gov/fdsys/
pkg/FR-2011-09-06/html/2011-22625.htm.  

If the child has an arrest record, certified copies of the records of disposition 
must be submitted along with the application. U.S. Citizenship and Immigration 
Services, “Memorandum #3—Field Guidance on Special Immigrant Juvenile 
Status Petitions” at 3 (May 27, 2004). Once the petition and application are 
filed, a formerly undocumented child is considered to be in the United States 
lawfully until a decision is made on the petition and application. 

Obtaining foreign identity documents and proof of age can be challenging in 
many cases and can delay the SIJS process. A passport, a birth certificate, or an 
official foreign identity document may be used. See 8 C.F.R. § 204.11(d)(1). 
Child’s counsel can assist in this effort by working collaboratively with the DCF 
attorney and social worker to obtain the required documentation. Although not 
required, the immigration attorney should also submit on behalf of the child an 
application for employment authorization at the same time as the other forms. It is 
recommended that every child apply for employment authorization because the 
child will receive a government issued photo ID, which can be used to apply for a 
social security number. 

After the petition and application are filed, USCIS will schedule an appointment 
for fingerprinting and other biometric screening if the child is fourteen years or 
older. The fingerprints and other data are used for an FBI check on any criminal or 
delinquency history or prior deportation. USCIS will then schedule an interview. 
All notices from USCIS are generally sent to the DCF General Counsel’s office. 

The timing of the interview may depend upon a number of factors and may vary. 
The immigration attorney will prepare the child and social worker in advance for 
the interview. Usually a photo-identification is required at the interview. If the 
child does not have a photo identification, DCF can issue one for the child. 
USCIS will also want proof that the child is still in the care or custody of DCF, 
whether that be certification from the court or a copy of the voluntary placement 
agreement for a child over the age of eighteen. The child will be questioned, 
with random and possibly uncomfortable questions. The social worker may also 
be questioned. If the application is denied, an explanation will be included. The 
child has the right to appeal the denial. See 8 C.F.R. § 204.11(e). 

Under the TVPRA amendments, USCIS must approve SIJS petitions within 180 
days from the filing. 8 U.S.C. § 1232(d)(2). The proposed regulations provide 
certain circumstances under which the time period tolls—for example, if USCIS 
requests further documentation or evidence to support the petition. See Proposed 
8 C.F.R. § 204.11(h) at 76 Fed. Reg. 172 (proposed Sept. 6, 2011), available at 
http://www.gpo.gov/fdsys/pkg/FR-2011-09-06/html/2011-22625.htm. 
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§ 23.7.4 Timing of SIJS Approval and Youths 
Over Eighteen 

There are two issues concerning the timing of the SIJS approval and the child’s 
age. First, the USCIS interprets the term “child” under SIJS as an unmarried 
person under the age of twenty-one. See March 2009 TVPRA Memorandum. 
Prior to the passage of TVPRA, if a “child” turned twenty-one while the SIJS 
petition was pending, USCIS would deny the petition. However, the TVPRA 
provides that as long as the petitioner was under twenty-one at the time the peti-
tion was filed, USCIS will approve the petition, regardless of the petitioner’s age 
at adjudication. See 8 U.S.C. § 1232(d)(2). 

The second issue concerns the SIJS requirement that the court have continued 
jurisdiction over the child. Historically, there was some uncertainty whether 
USCIS would approve an SIJS petition for a youth who turned eighteen while 
the petition was pending because the youth was no longer under the court’s ju-
risdiction. While the local USCIS office approved petitions provided the youth 
signed himself back into the department’s care at age eighteen, there was no 
guarantee this practices would continue. However, the 2010 amendments to G.L. 
c. 119 allow for continued court jurisdiction over young adults who remain in 
DCF care up until age twenty-two. This change revolves the jurisdiction prob-
lem. It provides an additional benefit. Before the amendments, it was necessary 
to obtain the required court order and to file the petition before the child’s eight-
eenth birthday. Now the petition can be filed after the child turns eighteen, as 
long as it is before his or her twenty-first birthday. 

Nevertheless, every effort should be made to obtain SIJS approval before the 
child turns eighteen. Some teens find it challenging to remain in care after they 
turn eighteen. If the youth leaves DCF care, the petition will be denied. Thus, it 
is imperative that the SIJS process be initiated as soon as it appears that the child 
may be eligible. In addition, counsel should make sure the client understands the 
importance of staying in DCF care until the petition is approved. See Chapter 20, 
Permanency Planning, for a discussion of voluntary placement agreements for 
youths over age eighteen. 

Practice Note 
There remains an issue for youth who are placed with guardians or 
permanent custodians, as court jurisdiction over those orders end 
when the child turns eighteen. However, the proposed Federal Reg-
ulations, if promulgated, will resolve this problem. The proposed 
regulations provide that “[s]uch dependency, commitment, or cus-
tody must be in effect at the time of filing and continue through the 
time of adjudication, unless the age of the juvenile prevents such 
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continuation.” See Proposed 8 C.F.R. § 204.11(b)(4) at 76 Fed. 
Reg. 172 (proposed Sept. 6, 2011), available at http://www.gpo.gov/
fdsys/pkg/FR-2011-09-06/html/2011-22625.htm. The proposed rule 
is consistent with the TVPRA, which intended to protect youth from 
“aging out” before approval of the petition. 

§ 23.8 FINANCIAL BENEFITS 

This section will review some financial benefits available to children in the child 
welfare system, including SSI, social security benefits, inheritance rights, and 
potential tort claims. In addition, Chapter 20, Permanency Planning, discusses 
adoption and guardianship subsidies (§§ 20.4.4 and 20.4.6) and financial assis-
tance for teens transitioning to independent living (§ 20.8). Chapter 19, Collat-
eral Family Law Proceedings in the Juvenile Court and the Probate and Family 
Court, discusses orders for child support (§ 19.6.4). 

§ 23.8.1 Supplemental Security Income (SSI) 

Supplemental Security Income is a monthly federal income supplement program 
designed to help aged, blind, and disabled adults and children who have little or 
no income. 42 U.S.C. § 1381 et seq.; see also Social Security Administration, 
Understanding Supplemental Security Income Home Page (2008) (hereinafter 
Understanding SSI) at http://www.ssa.gov/ssi/text-understanding-ssi.htm. SSI 
also pays benefits to disabled or blind children. Understanding SSI at 7. To qual-
ify, the child’s income and assets must be below a certain amount. Understand-
ing SSI at 7. Only U.S. citizens and certain “qualified” aliens may receive SSI 
benefits. Understanding SSI at 7. 

A child will be considered disabled if the child has a physical or mental impair-
ment, or combination of impairments, which results in marked and severe func-
tional limitations. Understanding SSI at 9–10. In addition, the child’s disability 
must have lasted or be expected to last at least twelve months, or must be ex-
pected to result in death. Understanding SSI at 10. If the child is working and 
earning more than a specified amount per month, he or she will be considered 
not disabled. See Social Security Administration, Benefits for Children with Dis-
abilities, Pub. No. 05-10026 (January 2009) (SSA Pub. No. 05-10026) at 
http://www.ssa.gov/pubs/10026.html. In 2009, the limit was $980 per month, 
though the amount changes every year. SSA Pub. No. 05-10026. For a detailed 
discussion of the disability assessment process for children, see Casey Family 
Programs, A Guide to SSI and Social Security Benefits for Children and Youth in 
Out-of-Home Care (2001) (hereinafter Casey Guide to SSI and Social Security) 
available at http://www.casey.org/resources/publications. 
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If the child is living at home, a portion of the parents’ income and assets will be 
considered in determining eligibility and in calculating the amount of the bene-
fit. Understanding SSI at 16. This is referred to as “deeming.” Understanding 
SSI at 16. If the child is in DSS custody, he or she should receive the maximum 
allowable amount. 

To be eligible for SSI, the child’s total resources cannot exceed $2,000. Under-
standing SSI at 16. This can make it difficult for the child to build savings. How-
ever, the Social Security Administration may approve a “Plan to Achieve Self Sup-
port” (PASS). A PASS allocates the child’s savings to a specific goal, such as fur-
ther education or vocational training. Assets or income allocated to a PASS are not 
counted in determining eligibility for SSI. See Understanding SSI, Spotlight on 
Plans to Achieve Self Support at http://www.ssa.gov/notices/supplemental-security
-income/spotlights/spot-plans-self-support.htm. 

It can take months for the Social Security Administration to approve a child’s 
SSI application. SSA Pub. No. 05-10026. If approved, the child will receive 
benefits retroactively to the date of the application. See Disability Law Center, 
Retroactive SSI for Children at http://www.dlc-ma.org/Resources/benefits.htm. 
Large retroactive payments (usually more than six months) must be placed in a 
dedicated account that must be used for expenses related to the child’s disability, 
such as medical care, education, job training, or personal needs. Understanding 
SSI, Spotlight on Dedicated Accounts for Children. 

SSI payments for children are issued to a “representative payee.” SSA Pub. No. 
05-10026. Typically, a child’s parent is the representative payee if the child is 
living at home. SSA Pub. No. 05-10026. When a child is in DSS custody, the 
parent may continue to be the representative payee or DSS may apply to the 
Social Security Administration to be designated the representative payee. 110 
C.M.R. § 4.09.  

According to its regulations, if DCF becomes the representative payee, it will set 
aside 25 percent of the benefits for the child’s personal needs. 110 C.M.R. 
§ 4.09. This money is held in a bank account for the child and may be accessed 
to pay for items the child wants or needs (e.g., computers, skis, driver education 
fees). As the child will lose his or her eligibility if this account exceeds $2,000, 
the child may periodically need to “spend down” his or her account, or else es-
tablish a PASS account. The Department’s regulations provide that the remain-
ing 75 percent of the benefit amount can be used to reimburse itself for the 
child’s care. 110 C.M.R. § 4.09. If the child is receiving an adoption or guardi-
anship subsidy, the subsidy will be reduced by the amount of the SSI payment. 
110 C.M.R. § 4.09; see also 110 C.M.R. § 7.303(2). 
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Practice Note 
In the appropriate case, counsel should object to the Department’s 
practice of using a child’s SSI benefits to reimburse itself for the cost 
of providing foster care to the child. Advocates in the state of Wash-
ington tried to challenge this practice under the federal Social Secu-
rity law. The case went all the way to the U.S. Supreme Court, which 
held that this practice did not violate a provision in the Social Secu-
rity law that protected benefits from attachment or garnishment. 
Washington State Dep’t of Soc. and Health Servs. v. Keffeler, 537 
U.S. 371, 375 (2003). However, in In the Matter of J.G., 652 S.E.2d 
266, 272–74 (2007), the North Carolina Court of Appeals held that 
Keffeler did not bar a state court judge from ordering the Department 
of Social Services in a particular case to use the child’s SSI benefits 
for another purpose that would better serve the child’s interests. Par-
ticularly in a case where a child has a unique need, or in the case of 
an older youth preparing to transition from foster care to independ-
ent living, counsel should consider filing a motion to require the De-
partment to use the child’s benefits to meet the child’s particular 
needs (e.g., housing, transportation, education, medical equipment). 
For further guidance on this issue, see Lewis Pitts, How to Chal-
lenge the Taking of a Foster Child’s Social Security Benefits (ABA 
2008) at http://www.abanet.org/litigation/committees/childrights/
content/articles/0608_pitts.html. See also Exhibit 23H, Sample Mo-
tion from In the Matter of J.G. 

§ 23.8.2 Social Security Disability Insurance (SSDI) 

Social Security Disability Insurance (SSDI) provides benefits to disabled adults 
as well as their dependent children. See Social Security Administration, Disabil-
ity Benefits, SSA Pub. No. 05-10029, January 2006, available at http://www.ssa
.gov/pubs/10029.html. A disabled adult may receive benefits if he or she is not 
able to work because of a medical condition that is expected to last at least one 
year or result in death. SSA Pub. No. 05-10029. Unlike SSI, to receive SSDI 
benefits, the adult must have worked and paid social security prior to becoming 
disabled. SSA Pub. No. 05-10029. The amount of the benefit is based on the 
adult’s lifetime earnings. SSA Pub. No. 05-10029. 

Children of disabled adults may also receive benefits provided they are unmar-
ried and under age eighteen (or under nineteen if still in high school). SSA Pub. 
No. 05-10029. Eligible children can be a biological child, adopted child, or, in 
some cases, a stepchild or grandchild. SSA Pub. No. 05-10029. The child re-
mains eligible even after termination of parental rights or the finalization of a 
guardianship or adoption by a new family. Casey Guide to SSI and Social Secu-
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rity. However, an adoption or guardianship subsidy will be reduced by the 
amount of the SSDI payment. 110 C.M.R. § 4.09; see also 110 C.M.R. § 7.303(2). 

§ 23.8.3 Social Security Retirement and Survivor’s 
Benefits 

The child of a parent who is retired or deceased may also receive benefits under 
the Social Security program. Casey Guide to SSI and Social Security. As with 
SSDI, eligibility is determined by the parent’s work and earnings history. Casey 
Guide to SSI and Social Security. Benefits may be paid until the child turns 
eighteen (or nineteen if still in high school). The child remains eligible even 
after termination of parental rights or the finalization of a guardianship or adop-
tion by a new family. Casey Guide to SSI and Social Security. In some cases, the 
adopted child, stepchild, or grandchild of the wage earner may receive benefits. 
See Social Security Administration, Survivors Planner Home at http://www.ssa
.gov/survivorplan/index.htm. 

§ 23.8.4 Inheritance Rights 

A child may also inherit money or property, intestate or by will or trust, upon the 
death of a natural parent while the child is in foster care or in a legal guardian-
ship. However, under Massachusetts G.L. c. 210, “[a] person shall by adoption 
lose his right to inherit from his natural parents or kindred[.]” G.L. c. 210, § 7. 
An adopted child is instead entitled to the same share of an intestate adopted 
parent’s property that the child would have taken as a natural child of the adopt-
ed parent. G.L. c. 210, § 7. This rule assures equal treatment of adopted children 
within a family unit. Katz v. Koronchik, 369 Mass. 125, 128–29 (1975). This 
statute is consistent with the policy that adoption creates a new family unit while 
terminating the natural parent-child relationship. 

§ 23.8.5 Potential Tort Claims 

Circumstances may arise where a child has potential tort claims for physical or 
economic harm. For example, a child in DSS custody may be injured by a foster 
parent’s negligence or may be sexually abused by staff in a residential place-
ment. Child’s counsel can ask the court to appoint a guardian ad litem to investi-
gate and, if appropriate, retain an attorney to file a lawsuit on the child’s behalf. 
See G.L. c. 201, § 34; 110 CMR § 7.129. 
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§ 23.9 PREPARING THE CHILD CLIENT 
FOR COURT APPEARANCES 

Though life-altering decisions are made on a daily basis in Massachusetts courts, 
the children who are impacted by these decisions are rarely in attendance. The 
prevailing view among professionals working in the child-welfare system is that 
children should not be exposed to the stress, emotions, frustrations, loyalty con-
flicts, and uncertainties inherent in attendance at custody proceedings. However, 
there are times when it is advantageous or even necessary to bring the child to 
court. This is particularly true when the child’s testimony is needed to establish 
critical facts in his or her care and protection case. But it may also be true for a 
child who is desperately seeking some level of control over his or her heretofore 
chaotic life. For this child, attendance at the hearing provides a window into 
how decisions about the child are made and provides an opportunity to make his 
or her voice heard. This can alleviate the child’s perception that decisions are 
arbitrary edicts coming down from judges who neither know nor care about 
what the child wants.  

In recent years, the Juvenile Court has recognized that older children—aged 
sixteen and above, should be more actively involved in planning for their future. 
Under a protocol that was to be implemented in 2009, children sixteen and older 
are supposed to be invited to attend and participate in their permanency hear-
ings. Further, under the guardianship statute, children fourteen and older have a 
right to be present at guardianship proceedings. G.L. c. 190B, § 5-106(c). Coun-
sel for older children should ascertain if the mature child client has a strong desire 
to be present at other hearings as well.  

The decision of whether to bring the child client to court and whether to elicit 
the child client’s testimony is a strategically laden decision that must rest on a 
careful weighing of many factors, including the child’s age and maturity, the 
child’s desire to attend, the risks to the child’s welfare and stability, the need for 
the child’s testimony and the availability of other options to procure the evi-
dence, the conditions under which the testimony will be taken, and the weight 
the judge is likely to give to the testimony. If, after carefully weighing these fac-
tors, a party decides to call a child to testify, child’s counsel has an obligation to 
thoroughly prepare the child for the experience.  

Of course, if the child does not want to attend a hearing, child’s counsel must 
respect the child’s directive. When another party subpoenas the child and the 
child does not wish to testify, child’s counsel should move to quash the sub-
poena, arguing that the child’s testimony is unnecessary and/or will be too emo-
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tionally harmful. See Adoption of Peggy, 436 Mass. 690, 703 n.15 (2002). If 
these arguments are unavailing, child’s counsel should take steps to structure the 
child’s testimony in a manner that minimizes the trauma to the child. 

There are many logistical hurdles that must be addressed in order to secure the 
attendance and testimony of a child. Who will bring the child to the court? When 
and how will the child’s testimony be scheduled—to avoid missing important 
classes and to minimize the stress of waiting in crowded court environments? 
Will the child testify in open court or in the judge’s chambers? Will all counsel 
be permitted to question the child, or only the judge, or the judge and child’s 
counsel? These logistical issues are discussed in more detail and sample plead-
ings are provided in Chapter 13, Trial Preparation and Conduct, and also in 
Chapter 20, Permanency Planning. 

Child’s counsel will have several goals when preparing the child for court. First 
and foremost, child’s counsel will take steps to lessen the stress and potential 
trauma that may accompany the court appearance. Second, counsel will attempt 
to explain the court process to the child, in a developmentally appropriate way, 
so that the child understands the role of the people in the courtroom and the pur-
pose of the child’s appearance. Third, counsel will advise the client on how to 
make an effective and persuasive presentation to the judge and the parties in the 
courtroom. Finally, counsel will seek to prepare the child to answer the questions 
that will likely be posed.  

Preparing the child for court may require several sessions with the child. The 
number of sessions will be determined by the child’s attention span and the 
child’s ability to cope with the material under discussion. Counsel should plan 
ahead to allow sufficient time to thoroughly prepare the child. Counsel should 
evaluate the child’s developmental level and use language appropriate for the 
child. An effort should be made to use short and simple sentences or questions, 
and to avoid words with multiple syllables. See Chapter 25, Communicating 
with the Child Client.  

If at all possible, counsel should bring the child to the courthouse before the day 
of the hearing. Counsel should show the child the courtroom (or the judge’s 
chamber’s—if the child will testify in chambers). Counsel should point out 
where all the parties and court officials will be sitting. If possible, the child 
should meet a clerk and a court officer who will be present. Counsel should as-
certain what concerns or fears the child may have about coming to court, and 
discuss ways to cope with these fears. 

In explaining the hearing process, the child’s attorney should describe who will 
be present at the hearing and what each individual’s role is. The child may be-
lieve that the judge and parties already know everything about his or her case. It 
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is therefore important to explain the limits of what the judge knows, and the 
purpose of the child’s testimony. For instance, counsel may tell the child that the 
judge has heard that the child does or does not want to go home, but the judge 
needs to know why the child feels this way. Counsel may tell the child that the 
judge does not know what happened to the child and what life was like when the 
child was living at home, or in foster care. Counsel should explain that the judge 
needs the child to tell the judge what the child heard or saw or experienced. The 
judge cannot rely on statements the child made to other people including the 
child’s lawyer, the court investigator, the social worker, or a parent.  

It is important to discuss appropriate behavior and dress with the child client. 
Nonetheless, counsel should avoid just using a list of negatives such as “do not 
chew gum, do not swear, do not wear a mini skirt.” Instead, counsel should ex-
plain that the judge will be watching the child, and what the judge sees will help 
the judge decide whether the child is mature and honest. Counsel should prob-
lem solve with the child about what types of dress and what types of behavior 
will help or hurt the child’s presentation. Explain the courtroom rules—
including the rules about when people are allowed to speak. Counsel must ad-
vise the client that the child’s role is to demonstrate and convince the judge that 
the child’s position is carefully thought out, strongly held, and credible. Validate 
strong emotional responses the child may have to expected testimony and have a 
discussion about how to cope with these feelings. Let the child suggest the dif-
ferent ways that the child might react to certain testimony or questions and en-
courage the child to choose the best realistic response. Suggest ways to express 
emotions without getting into trouble. For instance, the child might say: “These 
questions make me feel very angry because . . . .” Create a planned “escape 
hatch” for the child to use if the child feels overwhelmed, such as: “Can I take a 
break? It’s hard for me to talk about this.”  

Before actually meeting with the child client to go over his or her testimony, 
counsel should determine what evidence the child needs to provide for his or her 
case. Counsel should then develop draft direct questions. These questions will be 
used to prepare the child, and can be amended as necessary. Each question 
should be short and unambiguous, and should take into account the child’s re-
ceptive and expressive language abilities. Avoid conjunctions and negatives. Use 
names and places rather than pronouns. If you will be questioning a young child 
on direct, and if you will not be allowed to lead, you may need to construct 
questions that provide some context for the child. Avoid broad questions like: 
“What do you remember about living at home?” Focus the question by asking 
open ended questions about specific issues: “What did your mom cook for din-
ner?” “What did you do at bedtime most nights?” “Did you hear your dad talking 
to your mom?” “How loud was his voice?” See Graffan Walker, Ann, Handbook 
on Questioning Children, A Linguistic Perspective (ABA 1994).  
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Also before meeting with the child, counsel should review the evidence that may 
contradict the child, as well as all statements of the child that may be offered into 
evidence—such as statements made to the court investigator or DCF investigators 
or social workers. 

Choose a safe and confidential place to meet with the child. Start by agreeing on 
three rules: the child will tell the truth; the child will tell his or her lawyer if he 
or she does not understand the question; and the child will tell his or her lawyer 
if the questions are too hard to talk about. Practice by asking a very complicated 
meaningless question and get the child to say “I do not understand the question.”  

Inform the child that he or she will be asked to take an oath to tell the truth. If 
the child’s competency to testify may be questioned, prepare the child to answer 
the necessary foundation questions: 

• Does the child understand the difference between a truth and a 
lie? This is often established using a concrete example: What col-
or is my shirt? (Red.) If I said I was wearing a black shirt (when it 
is red) would I be telling the truth or a lie?  

• Does the child have an awareness of the duty to tell the truth? 
This is generally established by asking the child what will happen 
if the child tells a lie, and the child responding that he or she will 
get into trouble, or describing a punishment.  

• Is the child able to “observe, remember, and give expression to 
that which she ha[s] seen, heard, or experienced”? This can be es-
tablished by having the child testify to his or her age, the names 
of his or her siblings, the name of his or her school, his or her 
teacher at school, and asking the child to tell you about what he or 
she remembers about going to the zoo, or shopping, or some other 
memorable event in the child’s life. 

See Commonwealth v. Thibeault, 77 Mass. App. Ct. 419, 423–24 (2010) (quoting 
Commonwealth v. Brusgulis, 398 Mass. 325, 329 (1986)). See also Graffan 
Walker, Ann, Handbook on Questioning Children, A Linguistic Perspective, at 
99–108 Appendix E: Prototype for Competency Voir Dire of Children (ABA 1994).  

Go over the draft direct questions and have the client practice answering. Stress 
to the child that there is no “right” answer, the child does not need to memorize 
an answer; the child just needs to tell the truth. Explain that the purpose of prac-
tice is to help the child feel more comfortable when he or she is in court, and to 
help him or her remember all the things he or she wants to tell the judge. Redraft 
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questions as necessary to clarify and simplify them and to help the child get his 
or her story out. 

Older and more mature children may be told what evidence may be offered to 
contradict the child’s testimony. Prior statements of the child—to the court inves-
tigator, investigator, social worker, or parents should be reviewed with child clients 
before they testify. The child should be prepared to explain any inconsistencies. 

Finally, the child should be prepared for cross-examination if this will be allowed, 
or for questions from the judge. The child should practice responding to sample 
questions. The child should be prepared to answer questions about his or her 
preparation to testify. The child may be asked: “Did your attorney [your social 
worker] [your parent] tell you to say this?” Child’s counsel should avoid making 
disparaging statements about other lawyers or witnesses, and should attempt to 
demonstrate how to respectfully disagree or contradict a witness or lawyer.  

With the child’s permission, child’s counsel should ensure that there is a plan in 
place for what happens after the child testifies. The child should not have to wait 
at court, but should have transportation available to return to school or his or her 
placement, with support available to process his experience. Counsel should 
meet with the client after he or she testifies to answer any questions and concerns, 
and should keep the child apprised of the progress of the case. 

§ 23.10 CONCLUSION 

Representing children in child welfare cases presents enormous challenges to 
even the most seasoned practitioners. Child clients must be afforded the same 
zealous advocacy afforded to adult clients. Child clients have the same rights of 
undivided loyalty and of confidentiality. Yet, child clients are not miniature 
adults. There are a myriad of ethical, legal, and practical issues unique to the 
representation of a child. The issues at stake for the child are among the most 
fundamental issues ever litigated: the right to be raised in one’s family and the 
right to be free from abuse and neglect. Child’s counsel has an enormous obliga-
tion to zealously safeguard the child client’s rights and advocate for the child’s 
position. 
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EXHIBIT 23A—Protocol Re: Placement of Children 
with Identified Fire Setting/Arson and/or Sexually 
Offending Behavior (#PR-98-001) 

The following identifies the activities which are to be completed for all children 
who are entering a DSS placement and DSS is aware (through information 
learned from a CORI, supported 51B report, child's disclosure, court/law en-
forcement and/or other individual) that the child has engaged in fire set-
ting/arson and/or sexually offending behavior(s). This process also is applicable 
to children who are already in placement at the time the Department becomes 
aware of such behaviors. 

• The child's behavioral history, including any adjudications, are 
disclosed to the primary caregiver by the social worker responsi-
ble for the placement prior to placement or at the time of referral. 

• DSS social worker responsible for child's placement completes 
the Assessment for Safe and Appropriate Placement (ASAP) In-
terim Safety Plan which is reviewed with and signed by the social 
worker, primary caregiver and the mature child. The primary 
caregiver is provided with a copy of the plan. 

• DSS social worker responsible for the child's placement requests 
a CORI for the identified child. Note: ASAP referral should not be 
delayed if CORI information is not received in time to include 
with referral. 

• Within five (5) working days after date of child's placement, or 
date on which the Department receives new information re: a 
child already in placement. the social worker responsible for the 
case faxes to the Region's Lead Agency: 

– The Assessment for Safe and Appropriate Placement (ASAP) 
Interim Safety Plan which has been reviewed and signed by 
the social worker, primary caregiver and the mature child; and 

– The “Referral for Juvenile Sex Offender Evaluation”, and/or 
the “Referral for Juvenile Fire Setter/Arson Evaluation”, as 
applicable, which has been signed by the social worker, su-
pervisor and Area Program Manager responsible for the case. 
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• Within twenty-four (24) hours after receipt of the DSS referral, the 
Lead Agency assigns a Qualified Diagnostician to complete a Juve-
nile Sex Offender and/or Juvenile Fire Setter/Arson Evaluation. 

• Within ten (10) working days after receipt of the DSS referral by 
the Lead Agency, the Qualified Diagnostician completes and re-
turns to the referring DSS supervisor and Lead Agency: 

– the ASAP evaluation including the 

– "Post Assessment Safety Plan" which is signed by the diag-
nostician, the DSS social worker. the primary caregiver and 
the mature child. 

For hospitalized children, the completed ASAP evaluation must be received by 
DSS prior to discharge. 

• The Lead Agency tracks the timely completion of the evaluation 
and monitors its quality. 

• The evaluation and placement recommendations are reviewed by 
the child's social worker, supervisor and Area Program Manager. 

– If the Area Office agrees with the ASAP evaluation's place-
ment recommendation, the Area follows established proce-
dures to effect placement. 

– If the Area Office disagrees with the ASAP evaluation's 
placement recommendation, the matter is referred to the DSS 
Regional Clinical Team who reviews the ASAP referral and 
evaluation material and consults with the Qualified Diagnos-
tician if necessary, and makes the placement decision. 

• The DSS service plan is updated/revised to address the following 
issues and to incorporate the ASAP evaluation recommendations, 
as applicable: 

– Provision of appropriate treatment to the identified child; 

– Specific procedures to address the safety of the identified 
child and other children in the placement and children in the 
immediate neighborhood: 
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– Notification of all adults responsible for supervising the child 
in the placement of the child's behavioral history, including 
adjudications, if applicable; and 

– Education of all persons living in the placement about the 
known risks and methods of preventing the child's behavior(s). 
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EXHIBIT 23B—Table and Flow Chart for 
Determining Child Client’s Position in Care and 
Protection Cases 
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EXHIBIT 23C—Child’s Motion to Withdraw 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO 

IN RE: CARE & PROTECTION OF : 

MOTION FOR APPOINTMENT OF SEPARATE COUNSEL  
TO THE TWO YOUNGEST CHILDREN, JESSICA AND JOHN DOE 

Counsel for the five subject children respectfully moves this Honorable Court to 
allow her to withdraw from representation of the youngest subject children and 
for the appointment of separate counsel to represent those children in the above-
captioned matter. As reasons in support thereof, counsel for the children states 
that it has recently become apparent that a substantial conflict exists between the 
position of the three oldest children and the position of the two youngest chil-
dren, Jessica and John Doe. 

 

DATED: Respectfully submitted, 

  
 Attorney, BBO No. 
 Address 
 Telephone Number 
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EXHIBIT 23D—Letter to DSS Regarding Interviews 
with Law Enforcement 

 [date] 

Transmitted via facsimile: XXX-XXX-XXXX 

Wanda Worker, Social Worker Supervisor 
Department of Social Services 
Address 

Re: Care and Protection of John Doe 

Dear Ms. Worker: 

As you know, I have been appointed to represent John Doe, the child who is the 
subject of the above-referenced care and protection matter.  

I write to inform you that I do not consent to or authorize my client being inter-
viewed by any law enforcement official or agency or any representative thereof 
for any purpose without advance notice to me, including the opportunity for my 
client to consult with me in advance regarding his participation in the interview. 
Thus, I expect to be informed of any such interview(s) with sufficient time and 
opportunity to consult with and advise my client. I also write to inform you that 
I wish to be present at any such interview(s) between my client and any law en-
forcement official or agency or any representative thereof for any purpose. 

Thank you for your anticipated cooperation in this matter. Please contact me 
immediately if you have any questions or concerns about the content of this let-
ter. 

 Sincerely, 

 Attorney 

cc: John Doe 
 DSS Attorney 
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EXHIBIT 23E—Letter to DSS Regarding ASAP 

 [date] 

Transmitted via facsimile: XXX-XXX-XXXX 

Wanda Worker, Social Worker Supervisor 
Department of Social Services 
Address 

Re: Care and Protection of John Doe 

Dear Ms. Worker: 

As you know, I have been appointed to represent John Doe, the child who is the 
subject of the above-referenced care and protection matter.  

I write to inform you that I do not consent to or authorize my client’s participa-
tion in any evalua-tions or diagnostic assessments of any kind, including but not 
limited to ASAP evaluations pur-suant to G.L. c. 119, § 33B and/or D.S.S. Policy 
# 92-001, without advance notice to me, includ-ing the opportunity for my client 
to consult with me in advance regarding his participation in the evaluation or 
assessment. Thus, I expect to be informed of any such evaluation with sufficient 
time and opportunity to consult with and advise my client. I also write to inform 
you that I wish to be present at any such evaluation involving my client. 

Thank you for your anticipated cooperation in this matter. Please contact me 
immediately if you have any questions or concerns about the contents of this 
letter. 

 Sincerely, 

 Attorney 

cc: John Doe 
 DSS Attorney 
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EXHIBIT 23F—Memorandum of Law in Support 
of Motion to Enjoin DSS from Proceeding with 
G.L. c. 119, § 33B (ASAP) Evaluation 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss. JUVENILE COURT DEPARTMENT 
 CITY DIVISION 
 DOCKET NO. xxxxxxxxxx 

   
IN RE:  ) 
  ) 
 CARE AND PROTECTION OF ) 
 JOHNNY SMITH ) 
  ) 
  ) 

MEMORANDUM OF LAW IN SUPPORT OF THE CHILD’S 
OPPOSITION TO M.G.L. c. 119, sec. 33B EVALUATION 

I. STATEMENT OF FACTS AND PROCEDURAL HISTORY 

In or around December 2004, the Department of Social Services (hereinafter, the 
“Department”) referred the minor child, Johnny Smith, age 11, for an offender 
evaluation pursuant to M.G.L. c. 119, sec. 33B (hereinafter, “33B evaluation”). 
Upon information and belief, the referral was made by the Department upon 
receipt of a report pursuant to M.G.L. c. 119, sec. 51A on or about November 17, 
2004 alleging that Johnny had sexually abused the grandson of his foster 
mother.1 Upon information and belief, the 51A report was screened out by the 
Department for follow up by the social worker and Johnny was referred by the 
social worker for a 33B evaluation. Counsel for the child was never notified that 
a 51A had been filed against Johnny or that Johnny had been referred for a 33B 
offender evaluation and only learned of these facts fortuitously at the foster care 
review meeting held on December 29, 2004. On January 4, 2005, at the request 
of Johnny’s counsel, this Court issued an order enjoining the Department from 
proceeding with the 33B evaluation pending a further hearing scheduled for 
January 8, 2005. On January 6, 2005, Johnny’s counsel was advised that an 
evaluator had been assigned to conduct Johnny’s 33B evaluation and that the 

                                                           
1 To date, the Department has not produced a copy of this 51A report for inspec-
tion by counsel. 
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evaluation is ready to proceed. On January 8, 2005, the case was continued for a 
hearing until January 14, 2005 due to the unavailability of a judge to hear the 
matter on January 8, 2005. The order enjoining the Department from proceeding 
with the 33B evaluation was extended until January 14, 2005 by agreement of 
counsel for the parties. 

II. ARGUMENT 

A. THE DEPARTMENT HAS NO AUTHORITY TO REFER JOHNNY FOR A 
33B EVALUATION WHERE THE DEPARTMENT HAS NOT FOUND THAT 
JOHNNY HAS ENGAGED IN A SEXUAL OFFENSE. 

Pursuant to M.G.L. c. 119, sec. 33B, whenever a child is placed in a foster home, 
“the department ... shall determine whether or not the child has been adjudicated 
delinquent for a sexual offense ..., or has admitted to such behavior, or is the 
subject of a documented or substantiated report of such behavior. If the depart-
ment ... determines that the child has been so adjudicated, admitted, or found to 
have engaged in such behavior, it shall immediately refer the child to a qualified 
diagnostician for evaluation and assessment, including a risk management as-
sessment of the child and a recommendation as to the type of appropriate and 
safe placement for the child.” M.G.L. c. 119, sec. 33B (emphasis supplied). 

In the instant case, Johnny has not been adjudicated delinquent for a sexual of-
fense nor has he admitted to such behavior. Although the receipt by the Depart-
ment of a 51A report alleging sexual abuse of a child by Johnny is arguably a 
“documented” report of such behavior, the Department screened out the 51A 
report rather than investigating the allegation. Under these circumstances, the 
Department has no basis for making a determination that Johnny has been 
“found to have engaged in” a sexual offense as required by the statute. Id. There-
fore, the Department has no authority to refer Johnny for a 33B evaluation and 
should be permanently enjoined from proceeding with the 33B evaluation. 

B. EVEN IF THIS COURT FINDS THAT THE DEPARTMENT HAS 
SUFFICIENT GROUNDS TO DETERMINE THAT JOHNNY HAS 
ENGAGED IN A SEXUAL OFFENSE, JOHNNY MAY REFUSE TO 
PARTICIPATE IN THE 33B EVALUATION BY ASSERTING HIS PATIENT-
PSYCHOTHERAPIST AND/OR SOCIAL WORKER-CLIENT PRIVILEGE. 

“[I]n any court proceeding and in any proceeding preliminary thereto ..., a pa-
tient shall have the privilege of refusing to disclose, and of preventing a witness 
from disclosing, any communication, wherever made, between said patient and a 
psychotherapist relative to the diagnosis or treatment of the patient’s mental or 
emotional condition.” M.G.L. c. 233, sec. 20B. See also, M.G.L. c. 112, sec. 
135B (comparable provision relative to the social worker-client privilege). 
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Whenever a patient’s communications with a therapist or evaluator are not privi-
leged and may be used as evidence against him “in court proceeding and in any 
proceeding preliminary thereto...” M.G.L. c. 233, sec. 20B and M.G.L. c. 112, 
sec. 135B, due process requires that the patient be informed of his right to in-
voke his patient-psychotherapist and/or social worker-client privilege, which 
includes the right to be informed when his communications will not be privi-
leged and thus, potentially, used against him in a criminal proceeding. See, 
Commonwealth v. Lamb, 365 Mass. 265 (1974). “[A]bsent proper warnings, 
there can be no departure from the general policy of the statute protecting the 
confidentiality of communications between a patient and psychotherapist.” Id. at 
268. See also, M.G.L. 233, sec. 20B(b) and M.G.L. c. 112, sec. 135B(b). More-
over, the patient’s right to assert his patient-psychotherapist and/or social 
worker-client privilege, includes the right to decline to participate in an evalua-
tion, even where the evaluation is court-ordered. See, Sheridan, Petitioner, 412 
Mass. 599, 604 (1992). 

An evaluator pursuant to M.G.L. c. 119, sec. 33B is a mandated reporter of child 
abuse and neglect pursuant to M.G.L. c. 119, sec. 51A which expressly provides 
“[a]ny privilege established by sections 135A and 135B of chapter 112 or by 
section 20B of chapter 233, relating to confidential communications shall not 
prohibit the filing of a [51A] report....” The 33B evaluator has no discretion with 
regard to filing of a 51A report whenever the evaluator receives information that 
any child has been, or is being, abused or neglected even where the alleged per-
petrator is another child. Id. Therefore, a child undergoing a 33B evaluation has 
no privilege with respect to any disclosure made by the child that he/she has 
engaged in a sexual offense of another child. Moreover, if the Department 
screens in the 51A report received by the 33B evaluator and investigates the 
allegation pursuant to M.G.L. c. 119, sec. 51B, any information acquired by the 
social worker during the course of the 51B investigation would also not be privi-
leged. M.G.L. c. 112, sec. 135B(f). 

If the Department then supports a 51A report alleging sexual abuse of a child 
after completing a 51B investigation, “the Area Director shall ... mail or deliver 
a copy of the completed 51A report and a copy of the completed 51B investiga-
tion to the District Attorney and the local law enforcement authorities....” 110 
C.M.R. 4.51(1) and 4.51(1)(b) (emphasis supplied). Significantly, even “[i]f a 
[51A] report is either screened out, or unsupported, on the basis that the alleged 
perpetrator did not meet the definition of caretaker, but the allegations fall 
within one of the categories under M.G.L. c. 119, sec. 51B(4)... [including that ‘a 
child has been sexually assaulted’, 110 C.M.R. 4.51(1)(b)], the Area Director 
shall ... mail or deliver a copy of the completed 51A report and the completed 
51B report, if applicable, to the District Attorney, and the local law enforcement 
authorities....” 110 C.M.R. 4.51(2) (emphasis supplied). The referral to the Dis-
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trict Attorney’s Office and notification of the local police authorities by the De-
partment are not discretionary under the Department’s regulations. 

Under these circumstances, if Johnny participates in the 33B offender evaluation 
as scheduled by the Department, not only are his communications to the evalua-
tor regarding any acts of sexual offense against another child not privileged, the 
evaluator is mandated to file a 51A report against the child and the Department 
is mandated to turn the information over to the District Attorney’s office and the 
local police department for possible prosecution. Where Johnny’s communica-
tions with a therapist or evaluator are not privileged and may be used as evi-
dence against him “in court proceeding and in any proceeding preliminary 
thereto...” M.G.L. c. 233, sec. 20B and M.G.L. c. 112, sec. 135B, due process 
requires that Johnny be informed of his right to invoke his patient-
psychotherapist and/or social worker-client privilege, which includes the right to 
be informed when his communications will not be privileged and thus, poten-
tially, used against him in a criminal proceeding. See, Commonwealth v. Lamb, 
supra. Moreover, Johnny’s right to assert his patient-psychotherapist and/or so-
cial worker-client privilege, includes the right to decline to participate in the 33B 
offender evaluation. See, Sheridan, Petitioner, supra.2

C. IT IS AN ABUSE OF THE DEPARTMENT’S CUSTODIAL DISCRETION 
TO CONSENT TO AN INTERVIEW OF JOHNNY FOR PURPOSES OF AN 
OFFENDER EVALUATION PURSUANT TO M.G.L. c. 119, sec. 33B. 

It is well-settled that all citizens of the United States and this Commonwealth, 
including juveniles, are protected by the privilege against self-incrimination. 
See, United States Constitution, Amendment V and Massachusetts Declaration 
of Rights, Article 12. The privilege against self-incrimination “can be invoked 
‘in any proceeding, civil or criminal, administrative or judicial, investigatory or 
adjudicatory.’” Attorney General v. Colleton, 387 Mass. 790, 793-794 (1982), 
quoting Kastigar v. United States, 406 U.S. 441, 444 (1972) (emphasis sup-
plied). The privilege protects all potential testimony in any proceeding or forum 
“unless it is ‘perfectly clear, from a careful consideration of all the circum-
stances in the case, that the witness [asserting the privilege] is mistaken, and that 
the answer[s] cannot possibly have such tendency’ to incriminate.” Common-
wealth v. Martin, 423 Mass. 496, 502 (1996), citing Commonwealth v. Funches, 
379 Mass. 283, 289 (1979), quoting Hoffman v. United States, 341 U.S. 479, 488 
                                                           
2 Although Sheridan, Petitioner involved a court-ordered evaluation to determine 
whether or not Sheridan continued to be a sexually dangerous person pursuant 
to M.G.L. 123A, sec. 9, it is analogous to a 33B evaluation particularly where, as 
in Johnny’s case, the Commonwealth argued that Sheridan’s refusal to partici-
pate in the evaluation prevented them “from accurately assessing his mental and 
emotional condition.” Id. 412 Mass. at 601. 
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(1951)(emphasis original). The privilege against self-incrimination protects not 
only statements which are obviously incriminating, it also shields answers 
“which would furnish a link in the chain of evidence needed to prosecute ….” 
Hoffman v. United States, 341 U.S. 479, 486 (1951) (citing Blau v. United States, 
340 U.S. 159 (1950)) See also, Commonwealth v. Powers, 387 Mass. 563, 546-
565. 

In the instant case, the Department has referred Johnny for a 33B offender eval-
uation. If, during the course of the evaluation, Johnny admits to any instance of 
sexual offense against another child, this communication by Johnny to the evalu-
ator is not protected by Johnny’s patient-psychotherapist or social worker-client 
privilege. The evaluator is mandated to file a 51A report with the Department 
naming Johnny as a perpetrator of sexual abuse. Upon receipt of this 51A report, 
the Department is then mandated by its regulations to deliver a copy of this re-
port to the District Attorney’s Office and local law enforcement authorities. Un-
der these circumstances, Johnny is being subjected to a police interrogation as 
surely as if a police officer or representative from the District Attorney’s Office 
were allowed to sit in the room with Johnny during the course of the 33B of-
fender evaluation itself. 

When a child is in the custody of the Department, the Department, in the exer-
cise of its custodial powers, has some discretionary authority to determine by 
whom the child may be interviewed. 110 C.M.R. 4.34(1). However, “[i]f a child 
is a known or possible defendant in a criminal action, the Department cannot 
consent to having the child interviewed...” by a police officer or representative 
from the District Attorney’s Office. 110 C.M.R. 4.34(1)(a)(emphasis supplied). 
“In this situation, the Department may go to court and request the appointment 
of a Guardian Ad Litem with authority to determine whether the child 
should/will consent to participate in any kind of police interrogation.” Id. 

Notwithstanding the right of the Department to request a Guardian ad litem, the 
child’s privilege against self-incrimination remains intact and cannot be waived 
by a Guardian ad litem on behalf of the child. In Commonwealth v. A Juvenile 
(No. 1), 389 Mass. 128 (1983), the Supreme Judicial Court explicitly recognized 
that the fundamental right to exercise or waive the privilege against self-
incrimination belongs to the child, even where a parent is present during the 
police interrogation. Therefore, the right to assert or waive the privilege against 
self-incrimination cannot be delegated to a Guardian ad litem appointed for the 
child pursuant to 110 C.M.R. 4.34(1)(a). 

Where, as here, the criminal implications for Johnny if he participates in the 33B 
offender evaluation scheduled by the Department are so profoundly obvious, the 
Department has absolutely no authority to exercise its custodial discretion to 
permit this interview of Johnny to occur. The Department cannot consent to al-
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low Johnny to undergo the 33B evaluation knowing that, if Johnny discloses 
sexual abuse of another child during the evaluation, it must then use this infor-
mation it obtains during the course of the evaluation against Johnny by reporting 
the information to the District Attorney’s Office and local police department for 
possible prosecution. Under these circumstances, it is an abuse of the Depart-
ment’s exercise of its custodial discretion to proceed with the 33B evaluation of 
Johnny. See, Care and Protection of Isaac, 419 Mass. 602 (1995) and Care and 
Protection of Jeremy, 419 Mass. 616 (1995). 

III. CONCLUSION 

For all the foregoing reasons, the Department has no authority to consent to any 
interviews of Johnny for purposes of assessing whether or not he is a sexual 
offender, including permitting Johnny to participate in a 33B evaluation. Where-
fore, Johnny respectfully requests that this Honorable Court enter a finding that 
the Department cannot consent to an interview of Johnny by the 33B evaluator 
or any other person relative to whether or not he has engaged in any act of sex-
ual offense against another child. Johnny further requests that the Department be 
permanently enjoined from proceeding with the 33B evaluation. 

In the alternative, Johnny respectfully requests that this Honorable Court order 
the Department to conduct its evaluation and assessment of Johnny for treatment 
and placement purposes within the confines of Johnny’s legally protected pa-
tient-psychotherapist/social worker-client privilege and Johnny’s privilege 
against self-incrimination and further order that legal counsel for Johnny be pre-
sent during any and all interviews of the child, including but not limited to the 
33B evaluation, to protect, preserve and assert Johnny’s patient- psychothera-
pist/social worker-client privilege and his privilege against self-incrimination. 

Date Respectfully submitted, 
 Johnny Smith 
 By his attorney 
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EXHIBIT 23G—Sample SIJS Order 

COMPLETED SAMPLE COURT ORDER 

   
 )  
 ) No. 
 )  
Maria Doe ) ORDER REGARDING MINOR’S 
 ) ELIGIBILITY FOR 
 ) SPECIAL IMMIGRANT STATUS 
 )  
 )  

 Upon consideration of the testimony and/or documents submitted to 
date, the court finds the following: 

1. Maria Doe, d.o.b. 9-20-90 is an unmarried minor who was declared 
dependent on the Smalltown Juvenile Court on May 21, 2005 and committed to 
the permanent custody of the Commonwealth on that date due to abuse and ne-
glect. 

2. On May 21, 2005, the minor was deemed eligible by this Court for 
long-term foster care due to abuse and neglect. Specifically, Maria came to the 
United States in 2000 with her mother, Mother Doe, from the Dominican Repub-
lic. They settled in Massachusetts. Her mother subsequently met G.M. who 
moved in with the family. Maria was sexually abused by Mr. M. on several oc-
casions and neglected by Maria’s mother. Maria’s mother denied the abuse de-
spite medical and other evidence to the contrary. 

3. Maria’s father, Father Doe, is believed to reside in the Dominican Re-
public. He has never parented Maria. She has not had any contact with him over 
the past 10 years. 

4. The minor continues to be eligible for long term foster care, the decla-
ration, dependency and eligibility not having been vacated, terminated or other-
wise ended. 

5. This Court finds that it is not in the best interest of the minor to be re-
turned to her, or her parents’, previous country of nationality or country of last 
habitual residence, Dominican Republic. It is in the minor’s best interest to re-
main in the United States. 
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An application is to be made to the United States Citizenship and Immigration 
Services of the Department of Homeland Security pursuant to 8 U.S.C. Section 
1101(a)(27)(J). 

  
 Judge 

Dated: _____ 
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EXHIBIT 23H—Motion Concerning Use of Social 
Security Benefits 
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Chapter 24, Part I 

STRATEGIES TO PROMOTE 
SCHOOL SUCCESS FOR 
CHILDREN IN FOSTER CARE* 

ANDREW HOFFMAN, ESQ. 
AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
Part I of this chapter focuses on the educational needs of chil-
dren in foster care, many of whom face significant barriers to 
succeeding in school. It addresses the McKinney-Vento Home-
less Assistance Act and the No Child Left Behind legislation, 
and concludes with an examination of the Early Intervention, 
Head Start, and Early Head Start programs. The name of the 
Department of Social Services (DSS) was changed to the De-
partment of Children and Families (DCF) in 2008. Both designa-
tions may appear in this chapter; they are interchangeable. 

§ 24.1 INTRODUCTION 

Children in the foster care system face significant obstacles to achieving success 
in school. Studies show they are more likely to perform below grade level and to 
repeat grades. See Christian, S., Educating Children in Foster Care (Nat’l Conf. 
of State Legislatures 2003) (hereinafter Educating Children) (available at http://
www.ncsl.org). They are less likely to be engaged in school and to participate in 
extracurricular activities. Kortenkamp & Ehrle, The Well-Being of Children In-
volved with the Child Welfare System: A National Overview (Urban Institute 
2002) (hereinafter The Well-Being of Children) (available at http:// www.urban
.org). They have higher absentee and tardy rates. See Educating Children. They 
are more likely to be suspended or expelled. See The Well-Being of Children. As 
many as one-third of children in foster care drop out of school before completion. 

                                                           
* Updated for the 2012 Supplement by Amy M. Karp, Esq. 
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See Day, et al., Improving Educational Outcomes for Youth in Care (Child Wel-
fare League of America) (hereinafter Improving Educational Outcomes). And 
children in more restrictive placements (i.e., group homes and institutions) are 
even more likely to drop out than children in less restrictive placements, such as 
with relatives, in foster care, or in transitional apartments. Improving Educa-
tional Outcomes. Children of color in the foster care system are at even greater 
risk of school failure. Improving Educational Outcomes . 

Attorneys representing children and parents in child welfare cases must be atten-
tive to the child’s educational needs. Educational advocacy early in the proceed-
ings can greatly improve court outcomes. In care and protection cases, problems 
in school can lead to increased behavioral and emotional problems and may 
make the goal of reunification or permanent placement with another family 
more difficult to attain. The converse is also true. School—where a child may 
spend one-half or more of his or her waking hours—can offer much needed sta-
bility, continuity, and support for a child who is experiencing significant disrup-
tions in family life, and may make achievement of a permanent plan for the 
child more likely. In CHINS cases, and particularly in CHINS-truancy petitions, 
placement of the child in a stable, appropriate, and safe school setting may re-
solve the underlying court action. In addition, for those children who will remain 
in state custody until they turn eighteen, educational achievement is essential to 
success in adulthood and is a central factor in avoiding homelessness, unem-
ployment, criminal involvement, and other negative outcomes among foster care 
“graduates.” See Educating Children. 

Further, attorneys can play a critical role by educating the judiciary about federal 
and state education requirements and the availability of services for children. In 
some cases, the court may be willing to defer state intervention proceedings 
while the attorney and client pursue appropriate educational services. Courts 
may also use their considerable influence to press the school system to comply 
with state and federal laws. Finally, by directing attention to the child’s legiti-
mate educational needs, as opposed to the child’s behavior or the parents’ al-
leged deficiencies, DSS, the schools, and the court may be less likely to pursue 
punitive measures or restrictive placements. 

Part I of this chapter will begin with an overview of barriers to school success 
for children in DSS custody and some strategies counsel can use to assist chil-
dren in overcoming these barriers. It will then review important education laws, 
including provisions of the McKinney-Vento and No Child Left Behind Acts, as 
well as laws governing early intervention, care, and education for young children. 
Part II will review state and federal laws governing special education for school-
aged children and the suspension and expulsion of disabled and nondisabled 
students. 
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§ 24.2 OVERCOMING BARRIERS TO SCHOOL 
SUCCESS FOR CHILDREN INVOLVED 
IN THE CHILD WELFARE SYSTEM 

Children involved in the child welfare system face numerous barriers to school 
success. There are a number of reasons for this. 

Children have higher rates of physical, mental and emotional problems. 
Children in foster care are much more likely than other children of similar so-
cioeconomic backgrounds to suffer from serious emotional and behavioral prob-
lems, developmental delays, and chronic physical disabilities. See “Health Care 
of Young Children in Foster Care,” 109 Pediatrics 536 (March 2002) (available 
at http://aappolicy.aappublications.org/cgi/content/full/pediatrics;109/3/536); The 
Well-Being of Children. They are more likely to require special education ser-
vices, with some studies showing as many as 30 to 40 percent enrolled in special 
education. See van Windergarden, C., et al., Improving Special Education for 
Children with Disabilities in Foster Care (Casey Family Programs 2002). The 
causes are complex and include the effects of abuse and neglect, as well as the 
negative consequences of removal from home, instability of caregivers, and 
multiple placements, experienced by many children in the child welfare system. 
See Chapter 25, Clinical Issues in State Intervention Cases. 

Schools often do not understand the causes of a child’s behavior. Many care 
and protection and CHINS clients have lived with violence or have been direct 
targets of abuse. While some children survive such experiences relatively un-
scathed, many others carry their trauma into the classroom. As a result, they can 
have difficulties focusing, behaving, trusting adults and peers, and learning the 
academic subject matter. See Cole, S., et al., Helping Traumatized Children 
Learn (2005) (hereinafter Cole) (available on the Web at http://massadvocates
.org). Schools often do not understand the connections between trauma and 
learning, and they frequently respond expediently rather than therapeutically to 
these behaviors. See Cole. Children then disengage, drop out, or escalate negative 
behaviors leading to suspensions and expulsions. See Cole. 

Undiagnosed disabilities. While not all children in foster care qualify for spe-
cial education, many disorders that effect learning and school performance are 
overrepresented in this population, including attention deficit disorder, conduct 
disorder, oppositional defiant disorder, anxiety disorder, posttraumatic stress 
disorder, and major depression, as well as reading and language disabilities. Al-
though many children have disabilities that qualify for special education, their 
disabilities may not have been identified for various reasons. They may have 
changed schools frequently or attended only sporadically (or not at all). Their 
parents may have not had the resources to advocate for their child’s educational 
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needs. The school may have simply viewed the child as a troublemaker and ig-
nored the underlying causes of the child’s behavior. 

Educational instability. Another significant barrier to educational success is the 
instability of the child’s school placement. Often, when a child is first placed 
into foster care, he or she will be forced to change schools. It is not uncommon 
for children to experience multiple placements, with each move necessitating a 
transfer to a new school. With each school transfer, there may be delays in 
school enrollment while records are forwarded, or the child may be inappropri-
ately placed until the new school receives all his or her records. Once enrolled, 
the child must adjust to a new school setting. It can take children four to six 
months to recover academically from a school move. See Educational Out-
comes; see also Massachusetts Department of Education McKinney-Vento 
Homeless Assistance Act Advisory (hereinafter DOE Advisory) 2002-3. Stu-
dents who frequently change schools have lower test scores and diminished aca-
demic achievement. See DOE Advisory 2002-3. Older children who have fre-
quently changed schools may become frustrated because their new school will 
not give them credit for work they completed in prior schools. Children may 
move too frequently to have their needs identified, or if a referral for special 
education is made, they may not stay in any one school long enough for the 
evaluation to be completed. 

Other obstacles to school success. Low expectations among foster parents, 
social workers, and teachers may further hamper educational achievement of 
children in foster care. With the establishment of curriculum standards and high 
stakes testing, these children are at even greater risk of school failure. Finally, 
children in foster care are more likely to be living in poor neighborhoods and to 
be enrolled in under-performing schools. See Courtney, M., et al., The Educa-
tional Status of Foster Children (Chapin Hall 2004). 

A number of reports have addressed strategies to improve educational outcomes 
for children in foster care. See, e.g., A Road Map for Learning: Improving Educa-
tional Outcomes in Foster Care (Casey Family Programs 2004); McNaught, K., 
Learning Curves: Education Advocacy for Children in Foster Care (ABA Center 
on Children and the Law 2004). From these reports, a number of strategies 
emerge. Many of these strategies are discussed in greater detail later in the chapter. 

• Advocate for the child to stay in the same school whenever 
possible, consistent with the client’s interests and needs. This 
may include advocating for the child to stay in his or her current 
placement or to be placed in a new home in the same community. 
Of course, many times the child’s or parent’s preferred placement 
will be in a new town, if, for example, he or she is seeking place-
ment with a relative. Two federal laws provide children in foster 
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care with important rights to stay in their current school and to re-
ceive transportation to that school when they are placed in a new 
school district. If a child is in a temporary or emergency place-
ment, he or she qualifies for the protections of the McKinney-
Vento statute. Further, all foster children have new rights to edu-
cational stability under the federal Fostering Connections to Suc-
cess and Increasing Adoptions Act of 2008, including the right to 
attend their current school placement if in their best interests. See 
discussion of these federal laws below. 

• If the child is moving to a new school, advocate for the child to 
be enrolled in the new school as quickly as possible. When a 
child is removed from home or moved to a new placement, it of-
ten takes days or weeks for the child to be enrolled in the new 
school because of delays in transferring the child’s education re-
cords. The Fostering Connections to Success and Increasing 
Adoptions Act of 2008 provides for immediate and appropriate 
enrollment in a new school when a foster child cannot attend his 
or her current school. In addition, if the child’s placement quali-
fies under the McKinney-Vento Act, counsel can advocate that the 
child be enrolled immediately, even without immunization or 
other records normally required for enrollment. If the child is re-
ceiving special education services, federal law places obligations 
on both the old and new school to promptly transfer the child’s 
records. Counsel should monitor and intervene if necessary to en-
sure the child is enrolled promptly and the school records are 
transferred as quickly as possible. 

• Consistent with the child’s wishes and interests, child’s coun-
sel should advocate for the provision of appropriate special 
education services. Many children in the child welfare system 
are eligible for special education services. They may not have 
been identified by their schools, or they may be receiving inade-
quate or inappropriate services. On the other hand, some foster 
children are mislabeled as special education students so that 
schools can remove troubled children from the general school 
population. Where necessary, counsel can hire an expert or ask for 
a guardian ad litem to be appointed to investigate and make rec-
ommendations regarding appropriate services and school place-
ment. See Motion for Appointment of Guardian Ad Litem–
Educational Advocate, at Exhibit 24E. 

• Advocate for the child to receive the same services and bene-
fits as are available to other students. Many children in foster 
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care can benefit from supplemental services available in their 
public schools, such as supportive services for teen parents, tutor-
ing, enrichment programs, or vocational counseling. In addition, 
children in foster care should be allowed and encouraged to par-
ticipate in extracurricular activities, such as sports, music, clubs, 
and school trips. Finally, in some school districts, parents and 
children have a choice of schools to attend (e.g., specialty 
schools, vocational schools, exam schools, public charter 
schools). However, children in foster care are typically enrolled in 
the school closest to where they live. Counsel can explore other 
options with the client and advocate for the child to attend the 
school of his or her choice. Under certain circumstances, a student 
has the right under the No Child Left Behind Act to request a 
transfer from an under-performing or dangerous school. 

• Advocate for DSS to make decisions and provide services that 
support the child’s success in school. In addition to services 
provided by the school, counsel should advocate for DSS to pro-
vide needed services that will support the child’s success in 
school. This may include paying for private tutoring, enrichment 
or extracurricular programs, summer programs, or class trips. See 
Chapter 20, Permanency Planning, § 20.8.7, for a description of 
DSS’s Independent Living Support Program, which funds some 
of these services. In addition, many children in the foster care sys-
tem have unmet medical and mental health needs, and appropri-
ately addressing these needs will increase the likelihood that the 
child will be successful in school. See Chapter 21, Medical and 
Mental Health Treatment for Children in DSS Custody. Finally, 
counsel should urge DSS to consider the importance of school 
stability and appropriate educational services when making place-
ment decisions. See Chapter 7, Services, Placement and Visitation. 

• Advocate for the client at disciplinary hearings. Children in 
foster care, particularly those who remain in care through adoles-
cence, may exhibit behavioral problems in school and may be 
subject to suspension or expulsion proceedings. Counsel can ad-
vocate for the child at these hearings to ensure their due process 
rights are protected and they are not improperly excluded from 
school. In addition, if a child qualifies for special education, spe-
cial procedures must be followed before the child can be sus-
pended or expelled. If a child is permanently excluded from 
school, counsel should advocate for DSS to pay for an alternative 
school program. Under the Fostering Connections to Success and 
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Increasing Adoptions Act of 2008, DCF must amend its state plan 
to include assurances that all school-age children are enrolled in 
school full time. 

• Advocate for quality early childhood programs for infants, 
toddlers, and preschoolers. There is a great deal of research on 
the benefits of quality early education. Infants and toddlers in foster 
care may be eligible for early intervention services or Early Head 
Start. Preschoolers may attend Head Start or public or private pre-
school programs. In addition, disabled preschoolers may receive 
special education services through the local school district. Counsel 
should ensure that DSS makes appropriate referrals for the child. 

• Involve parents in educational planning and decision making 
where consistent with the client’s interests. Once a child is 
placed in foster care, the child’s parents are often ignored in edu-
cational planning and decision making. However, parents often 
have valuable information about their child’s educational needs. 
In addition, involving parents in educational planning and deci-
sion making keeps them involved in their child’s life. Where con-
sistent with the client’s interests, counsel for parents and children 
should advocate for parents to attend meetings and school events 
whenever possible. In addition, if granting custody to DSS, counsel 
should consider asking the court to include in its order a provision 
permitting the parent to retain the right to make special education 
decisions for the child. 

• Help the child plan for postsecondary education where ap-
propriate. In a study of foster youth in Chicago, the majority of 
seventeen- and eighteen-year-olds interviewed expected to gradu-
ate from college eventually. See The Educational Status of Foster 
Children (Chapin Hall 2004). However, many educators, foster 
parents, and social workers have low expectations for these youth. 
In addition, the process of choosing, applying, getting accepted 
to, and paying for college or other postsecondary education is 
challenging even for those students living at home with their 
families. Counsel should talk with his or her teen client about the 
client’s educational goals and the financial and other supports 
available to former foster youth. In addition, counsel should ensure 
that a consistent adult (e.g., mentor, outreach worker or foster par-
ent) is available to help the teen apply for schools, scholarships and 
other financial assistance. See Chapter 20, Permanency Planning, 
for a discussion of postsecondary opportunities for former foster 
youth. 
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§ 24.2.1 Fostering Connections to Success and Increasing 
Adoptions Act of 2008 

In the fall of 2008, Congress enacted the Fostering Connections to Success and 
Increasing Adoptions Act. Pub. L. No. 110-351. This law contains a number of 
provisions designed to improve educational outcomes for children in foster care.  

The Act requires that every child’s case (i.e., service) plan contain  

a plan for ensuring the educational stability of the 
child while in foster care, including 

 (i) assurances that the placement of the child in 
foster care takes into account the appropriateness of 
the current educational setting and the proximity to 
the school in which the child is enrolled at the time of 
placement; and 

 (ii) (I) an assurance that the State agency has co-
ordinated with appropriate local educational agencies 
. . . to ensure that the child remains in the school in 
which the child is enrolled at the time of placement; 
or 

 (II) if remaining in such school is not in the best 
interests of the child, assurances by the State agency 
and the local educational agencies to provide imme-
diate and appropriate enrollment in a new school, 
with all of the educational records of the child pro-
vided to the school. 

42 U.S.C. § 675(1)(G). 

Under Section 675(1)(G)(i), DCF must consider whether the child’s current edu-
cational setting is appropriate for the child, and, if so, make efforts to place the 
child in close proximity to his or her current school so that he or she does not 
have to transfer to a new school. Counsel should make sure that the service plan 
contains these assurances and that it describes the steps DCF will take to ensure 
that the child is placed in close proximity to his or her current school. Where 
appropriate, counsel should challenge the Department’s placement decision if it 
requires the child to change schools. See Chapter 7, Services, Placement and 
Visitation for a discussion about legal challenges to DCF placement decisions. 
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Section 675(1)(G)(ii)(I) mirrors the rights provided to homeless children under 
the McKinney-Vento Homeless Assistance Act (discussed below). It requires 
DCF to coordinate with the child’s current school district to ensure that the child 
can continue to attend his or her current school even when placed in a new town 
or city, unless that would not be in the child’s best interests. However, unlike the 
McKinney-Vento statute, it does not require the school district to transport the 
child. Instead, the Act amends the definition of “foster care maintenance pay-
ment” to permit DCF to receive reimbursement from the federal government for 
the cost of “reasonable travel for the child to remain in the school in which the 
child is enrolled at the time of placement.” 42 U.S.C. § 675(4). Thus, DCF (not 
the school) is responsible for transportation. 

Practice Note 
The Fostering Connections to Success and Increasing Adoptions 
Act imposes new requirements on DCF to ensure school stability for 
children in its custody. It requires DCF to “coordinate with the child’s 
current school district” to ensure that the child can continue to attend 
his or her current school even when placed in a new town or city, 
unless that would not be in the child’s best interests. However, un-
like McKinney-Vento, the law does not expressly require the school 
district to keep the child in its school if the child is not physically re-
siding in the district. This, along with the lack of resources for trans-
portation, make the law difficult to enforce.  

Like McKinney-Vento, the Fostering Connections to Success and Increasing 
Adoptions Act provides that if remaining in the current school is not in the 
child’s best interests, the child shall be placed immediately in school in the town 
or city where the child is living. 42 U.S.C. § 675(1)(G)(ii)(II). DCF is responsi-
ble for ensuring that the new school is provided with all the child’s school records. 
42 U.S.C. § 675(1)(G)(ii)(II). 

Practice Note 
This language varies slightly from McKinney-Vento, which provides 
that the child must be enrolled immediately, even if the child’s school 
records are not available. See 42 U.S.C. § 11432(g)(3)(C)(i). Coun-
sel should argue that the child’s right to “immediate” enrollment un-
der the Act is not conditioned upon DCF fulfilling its responsibility to 
provide the child’s educational records to the new school. 

Finally, the Act requires that DCF amend its “state plan” (i.e., the written plan it 
must provide to the federal government) to include assurances that all children in 
its custody who have reached the minimum age for compulsory school attendance 
are enrolled full time in school, unless they have graduated from high school, or are 
being home schooled or participating in a course of independent study administered 

2nd Supplement 2012 24.I–9 



§ 24.2 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

by the local school district in accordance with state law. 42 U.S.C. § 671(a)(30). 
The only other exception is if the child is incapable of attending school on a full-
time basis due to a medical condition. 42 U.S.C. § 671(a)(30). 

Practice Note 
The law does not specifically address children who are permanently 
expelled from school. Counsel should argue that this provision re-
quires DCF to make other arrangements for the child’s education, 
such as enrolling the child in a private school or placing the child 
with a family qualified to home school the child. 

§ 24.3 MCKINNEY-VENTO HOMELESS 
ASSISTANCE ACT 

The McKinney-Vento Act is a federal law that to seeks to ensure that homeless 
children are provided the same free appropriate public education, including a 
public preschool education, that nonhomeless children receive. See 42 U.S.C. 
§ 11301 et seq.; 42 U.S.C. §§ 11431–11434a. The Act was originally passed in 
1987 and reauthorized as part of the No Child Left Behind Act, effective July 1, 
2002. Among other things, the Act provides homeless children and youth with 
the right to immediate enrollment in the town where they are temporarily resid-
ing, the right to attend their school of origin (i.e., last school placement) if they 
prefer, and the right to transportation to and from their school of origin. The Act 
defines the term “homeless” broadly, and many children involved in care and 
protection and CHINS cases qualify for the protections of McKinney-Vento. 

§ 24.3.1 Definition of Homeless Children and Youth 

Under McKinney-Vento, a child is homeless if he or she “lack[s] a fixed, regular 
and adequate nighttime residence.” 42 U.S.C. § 11434a. This includes children 
who are “awaiting foster care.” 42 U.S.C. § 11434a. In collaboration with DCF, 
the Massachusetts Department of Elementary and Secondary Education (ESE), 
formerly the Department of Education (DOE), has defined “awaiting foster 
care” to include 

children and youth in state care or custody who have 
been placed out of their homes into temporary, transi-
tional, or emergency living placements. . . . This 
would include students living in programs referred to 
as “shelters,” “hotline homes,” “bridge” homes, and 
diagnostic placements since such programs, by design, 
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provide temporary, transitional or emergency hous-
ing. Additionally, there may be other instances in 
which children may be placed in residences that are 
not temporary by design (for example, a foster home 
used as a short term placement) but are emergency, 
transitional, or temporary placements for the child in 
question. 

See DOE Advisory 2004-9, at Exhibit 24A. In addition, children placed in 
STARR (Stabilization, Assessment and Rapid Reintegration/Reunification) pro-
grams are also classified as homeless under McKinney-Vento. See DOE Home-
less Education Advisory 2007-9A at Exhibit 24A. (A copy of the DOE advisorie
are also available at http://www.doe.mass.edu/mv/haa/.) For more information 
about STARR programs, see Chapter 7. 

Also included among the definition of homeless are “unaccompanied youths,” 
meaning youth who are neither in the custody of their parents nor in the custody 
of the state. See DOE Advisory 2004-8. This may include CHINS youth who 
have run away from home or youth who have aged out of state custody and lack 
a permanent residence. In addition, other children and youth are considered 
homeless if they: 

• are sharing housing with others due to loss of housing or economic 
hardship; 

• are living in motels, hotels, trailer parks, or camping grounds due 
to lack of an adequate housing alternative; 

• remain in a hospital beyond the time they would normally stay for 
health reasons because they have been abandoned by their families; 

• have a primary nighttime residence that is not designed or ordi-
narily used for sleeping; 

• are living in cars, parks, public spaces, abandoned buildings, sub-
standard housing, bus or train stations, or similar settings; 

• are school-aged pregnant or parenting teens who are living in teen 
parenting programs because they have no other available living 
accommodations. 

See 42 U.S.C. § 11434a; see also DOE Homeless Education Advisory 2002-1 
(available on the Web at http://www.doe.mass.edu/mv/). In determining whether 
a child or youth is homeless, states and local schools must consider, on a case-
by-case basis, the relative permanence of the living arrangements. See U.S. De-
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partment of Education, Education for Homeless Children and Youth Program: 
Non-Regulatory Guidance, App. A, Definitions (2004) (available at http://www
.ed.gov/programs/homeless/guidance.pdf). 

§ 24.3.2 Rights Under McKinney-Vento 

(a) Right to Immediate Enrollment 

Schools must immediately enroll homeless children and youth residing in their 
district, even if the child is unable to produce records normally required for 
enrollment, such as previous academic records, proof of residency or custodial 
status, or immunization records. See 42 U.S.C. § 11432(g)(3)(C)(i). 

(b) Attendance at School of Origin 

Students have a right to attend their school of origin. See 42 U.S.C. 
§ 11432(g)(3)(A). A school of origin is defined as the school the child attended 
prior to becoming homeless or the school in which the child was last enrolled. 
See 42 U.S.C. § 11432(g)(3)(G). Children may attend their schools of origin for 
the period of homelessness and for the remainder of the school year in which 
they were permanently housed. See 42 U.S.C. § 11432(g)(3)(A). 

Practice Note 
For example, in October a third grader is removed from his or her 
home in Framingham and placed in a STARR program in Marlbor-
ough. In December the child is placed in a regular (i.e., not tempo-
rary) foster home in Waltham. The child can continue to attend 
school in Framingham until the end of the school year. Alternatively, 
while in the STARR program, the child can enroll in the Marlborough 
schools and attend school in Marlborough until the end of the school 
year. Once placed in the foster home in Waltham, the child can 
choose to enroll in the Waltham Public Schools. 

The decision whether to attend the school of origin or the school in the town 
where the child is temporarily living is typically made by the parent or guardian. 
For children in DSS custody, the social worker has authority to decide which 
school the child should attend. See G.L. c. 119, § 21; DOE Advisory 2004-9. 
However, the social worker may simply enroll the child in the school nearest to 
the child’s placement because it is easier to do so or because the worker is un-
aware of the benefits of the McKinney-Vento statute. Where necessary, counsel 
should educate the social worker about the law and should advocate for the child 
to attend the school consistent with the child’s wishes. 
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(c) Transportation to School of Origin 

Homeless students who choose to attend their school of origin are entitled to 
transportation to and from school. If the child continues to live in the district of 
the school of origin, the school district must provide transportation. If the child 
is living in a new school district, the two districts must share the responsibility 
and cost. See 42 U.S.C. § 11432(g)(1)(J)(iii). 

As discussed above, once a student is permanently housed, he or she may con-
tinue to attend the school of origin until the end of the school year. However, the 
federal Department of Education has determined that the McKinney-Vento stat-
ute does not require school districts to pay for transportation for those students. 
“Thus, if a student becomes permanently housed and chooses to remain in the 
school of origin through the end of the year while residing in a different com-
munity, transportation is at the district’s discretion.” See DOE Homeless Educa-
tion Advisory 2007-10 (available at http://www.doe.mass.edu/mv). Under the 
Fostering Connections to Success and Increasing Adoptions Act, DCF is respon-
sible for transporting the child. 42 U.S.C. § 675(4). 

(d) Enrollment Disputes 

The school may challenge the student’s choice of school if it determines that the 
student’s choice is not in his or her best interests. See 42 U.S.C. 
§ 11432(g)(3)(A). The school must provide a written explanation of its decision 
along with notice of the right to appeal. See 42 U.S.C. §§ 11432(g)(3)(B)(ii); 42 
U.S.C. §§ 11432(g)(3)(E)(ii). In determining a student’s best interests, the stat-
ute requires the school district, “to the extent feasible,” to keep a student in his 
or her school of origin unless it is contrary to the wishes of the parent or student. 
42 U.S.C. §§ 11432(g)(3)(B)(ii) and (E)(ii). The placement determination should 
be a student-centered, individualized determination. See U.S. Department of 
Education, Education for Homeless Children and Youth Program: Non-
Regulatory Guidance 14 (2004); DOE Advisory 2003-7. Factors the school may 
consider include the child’s age, the length of the commute, personal safety is-
sues, the need for special services, the anticipated length of the child’s stay in 
the temporary placement, and the time remaining in the school year. See Non-
Regulatory Guidance 14. DOE recommends that transportation not exceed one 
hour in each direction. See DOE Homeless Education Advisory 2007-10. Ap-
peals must be made to the state Department of Education. See DOE Advisory 
2003-7. Until the dispute is finally resolved, the student must be enrolled imme-
diately in his or her school of choice. See 42 U.S.C. § 11432(g)(3)(E)(i). 

24.I–12 2nd Supplement 2012 



STRATEGIES TO PROMOTE SCHOOL SUCCESS § 24.3 

(e) Equal Access to Education and Services 

McKinney-Vento provides that homeless children and youth have the right to 
receive services for which nonhomeless students are eligible, including special 
education, programs for students with limited English proficiency, vocational 
and technical education, programs for gifted students, Head Start, school meals 
and nutrition programs, and health care and mental health services. See 42 
U.S.C. § 11432(g)(4). 

(f) Special Services and Accommodations 

Under McKinney-Vento, homeless students must have access to education and 
other services they need in order to meet the state’s academic achievement stan-
dards. See 42 U.S.C. § 11431(4). In addition, school districts must remove barri-
ers to the enrollment and retention of homeless students. See 42 U.S.C. 
§ 11431(2); 42 U.S.C. § 11432(g)(1)(I). These provisions, read together, provide 
a powerful tool to advocate that homeless students receive special services or 
accommodations to ensure they stay in and are successful in school. The Massa-
chusetts Department of Education’s State Plan implementing McKinney-Vento 
is even more specific, requiring the state and local school districts to revise, as 
necessary, local school attendance, grading, credit, tardiness, suspension, and 
expulsion policies that act as barriers to the enrollment and retention of home-
less children and youth. See Massachusetts State Plan at 12. 

Attendance and credit requirements are often insurmountable obstacles for stu-
dents who bounce from school to school, are working to support themselves, or 
have babies. In addition, as a result of their unstable living situations, homeless 
children and youth may exhibit behavioral problems, which may subject them to 
disciplinary proceedings. McKinney-Vento can be used to advocate that schools 
waive or modify their policies for homeless students. 

§ 24.3.3 Prohibition on Segregated Schools 
for Homeless Youth 

Children and youth placed by DSS in temporary or emergency shelters some-
times attend school in the shelter. However, McKinney-Vento prohibits home-
less children and youth from being placed in segregated schools. See 42 U.S.C. 
§ 11432(e)(3). As necessary, counsel should advocate for the child or youth to be 
enrolled either in his or her school of origin or the school where the shelter is 
located. 
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Practice Note 
The Department of Elementary and Secondary Education has recog-
nized that there may be situations where DCF determines a child is 
unable to leave a STARR program to attend school. In those cases, 
the Department has established procedures to ensure that the child 
receives appropriate educational services. See DOE Homeless Edu-
cation Advisory 2007-9A. While this may be appropriate in some limited 
cases, counsel should make sure that children are not being schooled 
in their placements solely for the convenience of the program. 

§ 24.3.4 Local and State Contacts 

Every school district is required to appoint a “homeless liaison” who is respon-
sible for implementing McKinney-Vento. Although not all have done so, a list of 
liaisons can be found on the DOE Web site at http://www.doe.mass.edu/mv/
homeless.asp. At the Department of Education, the state contact is the Office of 
the Coordinator for the Education of Homeless Children and Youths at (781) 
338-6294. The State Coordinator’s Office can be very helpful in resolving prob-
lems or disputes, and counsel should not hesitate to call DOE for information or 
assistance. 

§ 24.3.5 Inadequate Enforcement of McKinney-Vento 

Despite the unequivocal protections contained in the McKinney-Vento Act, 
homeless children continue to experience difficulties regarding school. Some of 
the more common ways in which school districts have been known to violate the 
educational rights of children include: 

• refusing to enroll because of residency requirements, lack of birth 
certificate, or lack of proof of custody; 

• refusing to enroll because of lack of educational, medical, or im-
munization records; 

• refusing to allow continued attendance at school of origin; 

• denying services offered to other students; 

• using special education issues as a pretext for refusal to enroll; 

• refusing to transport a student or to cooperate with other school 
districts in providing transportation; and 
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• telling a student that he or she does not have sufficient credits to 
enroll in an age-appropriate grade level, even though the student 
may be academically qualified to join his or her peers. 

Obviously, much of the responsibility for serving and protecting the interests of 
homeless children falls on the schools. Counsel for children and parents can play 
an active role in advocating with the schools to ensure compliance with McKin-
ney-Vento’s enrollment requirements. Once homeless students are enrolled in 
school, attorneys can advocate for special services and accommodations to en-
able homeless students to succeed, such as waiving tardiness policies, permitting 
students to make up missed work, or providing special tutoring. 

In addition, the federal special education law provides additional protections for 
disabled children who change schools during the school year. For example, 
schools must transfer records promptly and must immediately implement the 
child’s educational plan in the new school. 20 U.S.C. §§ 1414(d)(2)(C)(i), (ii). If 
the child moves in the middle of an evaluation, the new school must complete 
the evaluation expeditiously. 20 U.S.C. § 1414(a)(1)(C)(ii). Also, schools can use 
McKinney-Vento funds to provide expedited evaluations for homeless students. 42 
U.S.C. § 11433(d)(2). 

Finally, attorneys can advance McKinney-Vento’s goal of educational stability 
by addressing the underlying problems, namely, the instability of the child’s 
living situations. By advocating for children to remain in their communities 
where appropriate and minimizing the number of placements when children 
cannot remain in their own communities, counsel can ensure that their child clients 
will attain some measure of educational stability. 

§ 24.4 NO CHILD LEFT BEHIND ACT OF 2001 

The No Child Left Behind Act of 2001 (NCLB) is designed to improve the qual-
ity of education in the nation’s schools by focusing on testing, school account-
ability, and parent choice. 20 U.S.C. § 6301 et seq. Among other things, NCLB 
seeks to “clos[e] the achievement gap between high- and low-performing chil-
dren, especially the achievement gaps between minority and nonminority stu-
dents, and between disadvantaged children and their more advantaged peers.” 20 
U.S.C. § 6301. There are several provisions of NCLB that may be important for 
children involved in state intervention proceedings. 

First, NCLB requires that every school be evaluated to determine whether it is 
making “adequate yearly progress” in student achievement. 20 U.S.C. 
§ 6311(b)(2). A school that fails to make adequate yearly progress two years in a 
row is designated “in need of improvement.” 20 U.S.C. § 6316(b)(1)(A). Stu-
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dents attending a school that is in need of improvement must be given the choice 
to switch to a different school. 20 U.S.C. § 6316(b)(1)(E). When transferring 
students to a new school under this provision, priority must be given to the low-
est achieving students from low income families. 20 U.S.C. § 6316(b)(1)(E). 
The school must notify parents of their right to enroll their child in a different 
school. 20 U.S.C. § 6316(b)(6). A list of schools designated as in need of im-
provement can be found on the Massachusetts Department of Education Web 
site at http://www.doe.mass.edu/sda/ayp/. 

Additionally, if a school is designated in need of improvement two years in a 
row, it must offer supplemental services to students enrolled in the school, such 
as tutoring or other types of academic remediation provided outside the regular 
school day. 20 U.S.C. § 6316(b)(5). The parents can choose the provider of the 
supplemental services from a list approved by the state. A list of approved pro-
viders is available on the DOE Web site at http://www.doe.mass.edu/ses/
results.asp. 

A second important provision of NCLB concerns student safety. Children at-
tending a school that has been designated “persistently dangerous” and children 
who have been victims of a violent crime on school property must be given the 
option to transfer to a safe school. 20 U.S.C. § 7912(a); see also Massachusetts 
Standards for Determining Unsafe Schools (available at http://www.doe.mass
.edu/cnp/safe/sdus.html). 

§ 24.5 EARLY INTERVENTION SERVICES 
FOR INFANTS AND TODDLERS 

Recent research reveals that a child’s life experiences in the early years can have 
a profound impact on brain development. See Shonkoff, J. & Phillips, D. (Eds.), 
From Neurons to Neighborhoods: The Science of Early Childhood Development 
(National Academy Press 2000). Consequently, the negative effects of abuse and 
neglect, separation from parents, and multiple caregivers, are even greater for 
infants and toddlers than for older children. See Zero to Three Fact Sheet: Assur-
ing the Safety, Permanence and Well-Being of Infants and Toddlers in the Child 
Welfare System (Jan. 2005) (hereinafter Zero to Three) (available at http://www
.zerotothree.org/policy). 

Indeed, studies show that more than half of all young children in foster care ex-
perience developmental delays, including language delays, cognitive problems, 
gross motor difficulties, and growth problems. Zero to Three. In addition, infants 
and toddlers exposed to abuse or neglect may exhibit symptoms of trauma includ-
ing fearfulness, anxiety, or sadness. Zero to Three. However, effective intervention 
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in the early years can positively impact the development of at-risk infants and 
toddlers. Zero to Three; see also Shonkoff, J., From Neurons to Neighborhoods; 
Lederman, C., et al., “When the Bough Breaks the Cradle Will Fall: Promoting 
the Health and Well Being of Infants and Toddlers in Juvenile Court,” Juv. & 
Fam. Ct. J. 33, 34 (Fall 2001). 

In recognition of these concerns, federal law now requires that all children under 
the age of three who are the subject of a substantiated report of abuse or neglect 
be referred to the Early Intervention (EI) program for eligibility screening. See 
20 U.S.C. § 1437(a)(6)(A); 42 U.S.C. § 5106a(b)(2)(A)(xxi). Early Intervention 
is a federal entitlement program under Part C of the Individuals with Disabilities 
Education Act (IDEA), the same statute that mandates special education services 
for disabled school-age children. In Massachusetts, the EI program is adminis-
tered by the Department of Public Health. If found eligible for EI, a child and 
his or her family may receive a wide range of services, including family train-
ing, counseling and home visits, nutrition counseling, occupational therapy, 
physical therapy, psychological services, speech and language services, and trans-
portation. See 20 U.S.C. § 1432(4)(E). 

§ 24.5.1 Eligibility for Early Intervention 

To be eligible for EI in Massachusetts, a child must be under the age of three and 
either: 

• be experiencing developmental delays in one or more of the fol-
lowing areas: cognitive development, physical development (in-
cluding vision and hearing), communication development, social 
or emotional development, or adaptive development (i.e., self-
help skills); 

• be diagnosed with a physical or mental condition that has a high 
probability of resulting in a developmental delay; or 

• be at risk for a developmental delay if early intervention services 
are not provided. 

See 20 U.S.C. §§ 1432(1), (5); see also Department of Public Health Early In-
tervention Services Operational Standards, § III(B) (revised July 2006) (herein-
after EI Standards). A child will be found at risk for developmental delays if four 
or more risk factors are present, such as premature birth, low birth weight, mul-
tiple traumatic experiences or losses, chronic parental illness, substance abuse or 
domestic violence in the home, abuse, neglect, or inadequate food or shelter. See 
EI Standards § III(B)(2). 
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§ 24.5.2 Referral and Screening 

Anyone can refer a child for EI services by making a referral to a local certified 
program. See EI Standards § 6(B)(1). To locate a program, counsel can call 1-
800-905-TIES or go to http://www.massfamilyties.org. If there is a substantiated 
report of abuse or neglect, DSS must refer the child for an initial evaluation; 
however, DSS may fail to make this referral. See 20 U.S.C. § 1437(a)(6)(A); 42 
U.S.C. § 5106a(b)(2)(A)(xxi). Counsel should make sure that DSS makes the 
referral, and if not, counsel should refer the child himself or herself. 

If a nonfamily member makes the referral, EI will contact the family within ten 
business days to inform them about the referral and schedule a visit. See EI 
Standards § 6(B)(1). At the first meeting, the EI specialist will explain the eligi-
bility criteria, assessment process, and available services. See EI Standards 
§ 6(C)(1). The specialist will also provide the family a copy of the Massachu-
setts Department of Public Health Notice of Family Rights and will seek consent 
from the parent or guardian to proceed with the evaluation. See EI Standards 
§ 6(C)(2); 20 U.S.C. § 1439(a). A service coordinator should be appointed as 
soon as possible. See 34 C.F.R. § 303.321(e)(1); EI Standards § VI(B)(3). 

§ 24.5.3 Appointment of Surrogate Parent 

If the child is in DSS custody, a surrogate parent typically must be appointed to 
exercise the parent’s rights under the statute (including the right to consent to an 
evaluation and sign a service plan). See 20 U.S.C. § 1439(a)(5). The Department 
of Public Health or a local EI provider will assign a surrogate parent when 
needed. See EI Standards, § II (Definitions); see also EI Standards, App. B, Pro-
cedural Safeguards and Due Process Standards, § VI(D). The surrogate parent 
cannot be an employee of any state agency and cannot be any person involved in 
providing EI services to the child or the family. See 20 U.S.C. § 1439(a)(5). 
Typically, DPH will designate the foster parent as the surrogate unless he or she 
indicates or demonstrates an unwillingness or inability to perform this function. 
See EI Standards, § II (Definitions). A foster parent may act as the surrogate 
parent if the rights of the birth parents to make educational decisions have been 
extinguished and if the foster parent has an ongoing long-term relationship with 
the child, has no conflicting interests, and is willing to make decisions required 
of the parent under the IDEA. See 34 C.F.R. § 303.19(b). 

Where consistent with the client’s interests, counsel for a parent or child should 
ask the court granting custody to DSS to include in the order a provision allowing 
the parent to continue to make educational decisions for his or her child. 
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Even if the court does not allow the parent to make educational decisions and a 
surrogate is appointed, as long as reunification remains the goal, the EI provider 
must “make every effort to have the natural parent participate in decision mak-
ing about the provision of services.” EI Standards, App. B, § 6(D). 

§ 24.5.4 Evaluation and Eligibility Determination 

Once parental consent is obtained, a team of EI specialists will evaluate the child 
and family to determine eligibility. The evaluation will focus on specific areas of 
child development, including: 

• cognitive development; 

• physical development (including health, vision, and hearing); 

• language and communication development; 

• emotional and behavioral growth; and 

• self-help skills. 

See 34 C.F.R. § 303.322. In addition, the evaluation will include consideration 
of the child’s and parent’s risk factors listed in the EI Standards. See EI Stan-
dards, § VI(D). 

If EI determines that the child is not eligible for EI services, EI must notify the 
parent in writing that the child is not eligible and that the parent has the right to 
appeal. See 20 U.S.C. § 1439(a). An appeal is made to the Department of Public 
Health, which must assign an impartial hearing officer to resolve the matter. See 
34 C.F.R. § 303.420; EI Standards, App. B, §§ VIII, IX. Disputes may also be re-
solved through mediation. 34 C.F.R. § 303.420; EI Standards, App. B, §§ VIII, IX. 

§ 24.5.5 Assessment 

Assessment is the process by which the EI team identifies the child’s strengths 
and needs and the services that are appropriate to meet the child’s needs, includ-
ing the supports and services to be provided to the family to enhance its ability 
to meet the child’s developmental needs. See 20 U.S.C. § 1436(a). The assess-
ment must be “family-driven” and must include the resources, priorities, and 
concerns of the family. 20 U.S.C. § 1436(a). The child’s medical history, medi-
cal records, and current health status are reviewed as part of the assessment. 20 
U.S.C. § 1436(a). The assessment may happen at the same time as the eligibility 
evaluation. See EI Standards, § VI(D)(7). Assessment is an on-going process 
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throughout the period of a child’s eligibility for services. See EI Standards, 
§ VI(E)(1). 

§ 24.5.6 Development and Implementation of 
an Individualized Family Service Plan 

Within forty-five days after the referral, EI must complete the evaluation and 
assessment and (assuming the child has been found eligible for services) hold a 
meeting to develop an individualized family serve plan (IFSP). See 34 C.F.R. 
§ 303.321(e)(2). The meeting must include the parent(s), the EI service coordi-
nator, and the people involved in conducting the evaluation and assessment. See 
34 C.F.R. § 303.343. Other family members or an advocate may attend if re-
quested by the parent. 34 C.F.R. § 303.343. People expected to provide services 
must also attend, as appropriate. 34 C.F.R. § 303.343. 

The IFSP must include a statement of: 

• the child’s level of cognitive, physical, social/emotional, commu-
nication, and adaptive (i.e., self-help skills) development; 

• the resources, supports, and concerns of the family; 

• the measurable results or outcomes expected to be achieved; 

• the specific services to be provided to the child and family, in-
cluding their frequency, duration, and method of delivery; trans-
portation plans; and the staff members responsible; and 

• the identity of the service coordinator who will be responsible for 
implementing the plan. 

See 20 U.S.C. § 1436(D); EI Standards, § VII(D). If the child is a toddler, the 
plan must also include the steps to transition the child to preschool or other ap-
propriate services. See 20 U.S.C. § 1436(D)(8). 

Early Intervention provides a wide variety of services to eligible children and 
their families, including assistive technology devices, hearing services, vision 
and mobility services, family training, family counseling and home visits, health 
and medical services for diagnostic or evaluation purposes, nutrition counseling, 
occupational therapy, physical therapy, psychological services, service coordina-
tion, social work services, special instruction, speech and language services, and 
transportation services. See 20 U.S.C. § 1432(4). Services must be provided in 
the child’s “natural environment” to the maximum extent possible, which may 
include the child’s home, day care center, or other community setting. See 20 
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U.S.C. § 1432(4)(G); see also 34 C.F.R. § 303.344(d) & n.1. Where necessary, 
services can also be provided in a hospital setting. 34 C.F.R. § 303.344(d) n.1. 

Services are provided through a variety of methods, including home visits, cen-
ter-based individual visits, parent/child groups, child-focused groups, and par-
ent-focused groups. Services can also be provided by specialists. See EI Stan-
dards, § VIII(A). Services are designed to include both the child and the parent 
or a designated caregiver. Where consistent with the client’s interests, counsel 
should advocate for services to be provided to the birth parent, both individually 
and with the child. 

A meeting must be held at least every six months to review the IFSP. See 20 
U.S.C. § 1436; EI Standards, § VII(E). In addition, at least annually, a new evalua-
tion and assessment is performed and a meeting held to revise the IFSP as ap-
propriate. See 20 U.S.C. § 1436; EI Standards, § VII(G). The IFSP can be modi-
fied at any time as necessary. See EI Standards, § VII(F). 

§ 24.5.7 Transition and Discharge 

Early Intervention services are terminated when the child turns three years old. 
See 20 U.S.C. § 1432(1). Six months before the child’s third birthday, the EI 
program must refer the child to the local school district to evaluate whether the 
child is eligible for special education services. See EI Standards, § IX(C)(2); EI 
Standards, App. B, Interagency Policy on Early Childhood Transitions; see also 
603 C.M.R. § 28.04(1)(d). No later than ninety days before the child’s third 
birthday, a meeting must be held with the EI staff, the parent, and a school rep-
resentative to review the child’s record, to explore special education options, and 
to create a transition plan. See 20 U.S.C. § 1437(a)(9). The school district must 
conduct an initial evaluation to ensure that if the child is found eligible, special 
education services begin promptly at age three. 603 C.M.R. § 28.04(1)(d). 

If the child is not eligible for special education services, the EI program must 
make reasonable efforts to convene a meeting with community service providers 
to discuss transitioning the child to other appropriate services (e.g., child care, 
Head Start, MA Family Networks, Community Partnerships for Children). See 
20 U.S.C. § 1437(a)(9); EI Standards, § IX(C)(2). Similar efforts must be made 
for children who become ineligible for EI services prior to their third birthday. 
See 20 U.S.C. § 1437(a)(9); EI Standards, § IX(C)(2). 
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§ 24.6 EARLY HEAD START AND HEAD START 

Early Head Start and Head Start are two federally-funded early care and educa-
tion programs. Their primary goal is to help prepare young children from low-
income families to be successful in public school by enhancing their social and 
cognitive development through the provision of health, educational, nutritional, 
social, and other services to children and their parents. See 42 U.S.C. § 9831. 
Families must meet income requirements to be eligible. Many Head Start programs 
in Massachusetts have waiting lists. 

Early Head Start provides services to children from birth to three years old as 
well as pregnant women. See 42 U.S.C. § 9840A(c). Services include early edu-
cation both in and out of the home; parenting education; comprehensive health 
and mental health services, including services to women before, during, and 
after pregnancy; nutrition education; and family support services. Eligible children 
can be transferred to a Head Start program when they turn three. 

Head Start provides early education to eligible children ages three to five. It also 
seeks to involve parents in their child’s education through parent involvement in 
the classroom and workshops for parents on child-related topics. Head Start also 
provides medical, dental, nutritional, and mental health services to children. For 
more information about Head Start and Early Head Start and to locate specific 
programs in Massachusetts, visit the Head Start Bureau Web site at http://www
.acf.hhs.gov/programs/hsb. 
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Chapter 24, Part II 

SPECIAL EDUCATION AND 
STUDENT DISCIPLINE* 

SUSAN F. COLE, ESQ. 
Trauma and Learning Policy Initiative, Boston 

Scope Note 
Part II of this chapter focuses on those students who require 
special education or are the subject of disciplinary actions at 
school. It reviews basic concepts in special education law, in-
cluding Free Appropriate Public Education (FAPE), Individual 
Education Plan (IEP), and stay-put rights. Part II also addresses 
the issues involved in making special education work for the 
child and concludes with a discussion of the law of school disci-
pline in Massachusetts. Please note that the name of the De-
partment of Social Services (DSS) was changed to the De-
partment of Children and Families (DCF) in 2008. Both desig-
nations may appear in this chapter; they are interchangeable. 
In addition, in 2009 the name of the Department of Education 
(DOE) was changed to the Department of Elementary and 
Secondary Education (DESE). Both designations may appear 
in this chapter; they are interchangeable. 

§ 24.7 INTRODUCTION 

Trauma from abuse, neglect, and witnessing violence between one’s caretakers 
can have tremendous effects on a child’s ability to learn. See Cole, S. et al., 
Helping Traumatized Children Learn, Massachusetts Advocates for Children 
(2005), available at http://www.massadvocates.org. Studies show that maltreated 
children are more likely to receive special education services, have below–grade 
level achievement test scores, and have poor work habits. See Shonk, S.M. and 
Cicchetti, D., “Maltreatment, Competency Deficits, and Risk for Academic and 
Behavioral Maladjustment,” 37(1) Developmental Psychology 3-17 (Jan. 2001). 
They are two and a half times more likely to fail a grade. Shonk, S.M. and Cicchetti, 
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D., “Maltreatment, Competency Deficits, and Risk for Academic and Behavioral 
Maladjustment,” 37(1) Developmental Psychology 3-17 (Jan. 2001). 

While many children involved with DCF do not require special education, stu-
dents who do qualify may receive an extensive array of services, programs, and 
accommodations. Many of these services can be provided in the regular educa-
tion classroom and do not require removing students to other placements. How-
ever, where more restrictive placements are necessary, state and federal laws 
provide strong entitlements. In addition, special education law provides impor-
tant protections against the suspension and expulsion of eligible students. 

For children exposed to overwhelming experiences, such as abuse, neglect, and 
separation from their families, it is critical to consider the impact of any trauma 
and loss when discussing the child’s abilities and needs. Otherwise, it is possible 
to overlook trauma symptoms, or mistake them for other problems. With a 
greater understanding, a special education team working closely with regular 
educators can fashion an array of supports and services to help children become 
successful at school despite their overwhelming experiences. 

Part II of this chapter reviews state and federal law governing special education 
and student discipline. While enforcement of these laws is primarily through the 
Bureau of Special Education Appeals (BSEA), a full discussion about procedure 
and practice at the BSEA is beyond the scope of this chapter. One helpful publi-
cation is Special Education Law in Massachusetts (MCLE, Inc. 3d ed. 2010). In 
addition, the BSEA Web site has a wealth of information about mediation, advi-
sory opinions, and due process hearings, including request forms and hearing 
rules. See http://www.doe.mass.edu/bsea. 

§ 24.8 ROLE OF CHILD’S COUNSEL 

Under special education law, the parent holds decision-making authority for his 
or her child until the child turns eighteen. This means the parent decides whether 
to consent to an evaluation and whether to accept or reject the services and 
placement offered by the school. Thus, lawyers who engage in special education 
advocacy typically represent the parent, and the representation is guided by the 
child’s best interests. 

However, counsel appointed to represent a child in a care and protection or 
CHINS case plays a different role when representing his or her client in a special 
education matter. Child’s counsel does not advocate for the child’s best interest, 
but instead must advocate for the client’s goals consistent with CAFL Perform-
ance Standard 1.6. Many children do not want to be labeled “disabled” or “spe-
cial ed” and consequently will not want counsel to advocate for services that 
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they may be entitled to receive under special education law. Thus, depending 
upon the client’s position, counsel may not pursue special education services 
even when it would benefit the child, or may oppose a plan to place the child in 
a special education program. 

Of course, counsel’s role as advisor is an important one (as it is in all other aspects 
of the representation). Particularly when a child is failing in school or is faced 
with a school expulsion proceeding, special education may mean the difference 
between a child obtaining a diploma or leaving school altogether. Counsel must 
advise the client of the benefits and disadvantages of receiving special education 
services and, with the child’s consent, can advocate for the least restrictive sup-
ports and services that will help a child progress in school. Further, counsel’s 
advice to the client must also take into account the client’s goals in the state in-
tervention proceeding. In some cases, the provision of appropriate special educa-
tion services may improve the chances that a child can return home to his or her 
parents or be placed in another permanent family setting. 

Where consistent with the client’s position, counsel can also advocate for the 
child to receive educational support outside the special education system. All 
schools must make efforts to meet the child’s needs in the regular education pro-
gram. G.L. c. 71B, § 2. This may include modifying the curriculum, teaching 
strategies, or environment. G.L. c. 71B, § 2. It also may include providing sup-
portive services to the child, or support, assistance, or consultation services to the 
regular education teacher. G.L. c. 71B, § 2. In addition, counsel can advocate for 
DSS to provide support services such as after school tutoring, summer pro-
grams, or counseling, as needed. 

Finally, when advocating for special education services for a child client, coun-
sel must work closely with the person acting as the “parent” under special edu-
cation law to ensure that the parent’s decisions are consistent with the child’s 
position. Depending upon the situation, that person may be the child’s birth par-
ent, a relative with temporary custody, a foster parent, or an “educational surro-
gate parent” appointed for the sole purpose of making special education deci-
sions. See discussion below in § 24.11. Since the parent must sign the child’s edu-
cation plan, it is critical that he or she is in agreement with the child concerning 
the child’s placement and services. 

In limited circumstances, CPCS may compensate child’s counsel to represent the 
client in an administrative appeal before BSEA, where it directly affects the 
resolution of the state intervention case. CAFL Perf. Std. 1.3(c). Counsel wish-
ing to be compensated by CPCS to represent a client in a BSEA proceeding must 
obtain prior authorization from CAFL by completing a Collateral Representation 
Request form and forwarding it to the CPCS Children and Family Law Divi-
sion’s administrative office. The request form is available on the CAFL Web site 
at http://www.publiccounsel.net/Practice_Areas/cafl_pages/forms.html.  
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Practice Note 
The BSEA will usually entertain appearances by counsel represent-
ing the minor child alone. However, given that educational decision-
making resides either in the parent or an appointed surrogate parent, 
it is critical to work with whomever has education decision-making 
authority when feasible. 

§ 24.9 OVERVIEW: STATE AND FEDERAL SPECIAL 
EDUCATION LAWS AND SECTION 504 
OF THE REHABILITATION ACT 

The Individuals with Disabilities Education Act (IDEA) is a federal entitlement 
requiring public schools to assure that each child with a disability who is eligible 
for special education receives a free appropriate public education. 20 U.S.C. 
§ 1400 et seq.; 34 C.F.R. § 300 et seq. The IDEA contains explicit procedures 
for identifying eligible students, evaluating their needs, and providing them with 
appropriate supports and services. 20 U.S.C. § 1400 et seq.; 34 C.F.R. § 300 et 
seq. The Massachusetts state special education law is Massachusetts General 
Law Chapter 71B, nicknamed “Chapter 766,” and its implementing regulations 
are at 603 C.M.R. § 28.00. The federal First Circuit Court of Appeals has held 
that the IDEA “incorporates relevant state substantive law and enforces that law 
as part of the federal right to a free appropriate public education.” David D. v. 
Dartmouth School Committee, 775 F.2d 411, 420 (1st Cir. 1985). Thus, state law 
is enforceable in federal court under the IDEA. 

A student is eligible for special education if he or she has a disability as defined 
under the IDEA or the Massachusetts state law and “by reason thereof needs 
special education and related services.” 20 U.S.C. § 1401(3)(A). Massachusetts 
state regulations clarify this provision by stating that the student must “have a 
disability(ies), and as a consequence [be] unable to progress effectively in the 
general education program without specially designed instruction or unable to 
access the general curriculum without a related service.” 603 C.M.R. § 28.02(9). 
In sum, to be eligible, the disability must adversely affect progress in the regular 
education program and require specialized services. 

Some disabled students who do not qualify for special education may still re-
ceive services and/or accommodations under Section 504 of the Rehabilitation 
Act of 1972. 29 U.S.C. § 794; 34 C.F.R. § 104 et seq. Section 504 is a civil 
rights statute that protects the right of all disabled students to a free appropriate 
education including a wide range of services. Section 504 has broader eligibility 
requirements than the IDEA. A student is eligible under Section 504 if he or she 
has (or has had) a “physical or mental impairment which substantially limits a 
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major life activity” or would be regarded as disabled by others. 29 U.S.C. 
§ 705(20). Children can be eligible because of chronic health problems, emo-
tional impairments, physical disabilities, speech and language impairments, or 
Attention Deficit Disorder, among others, even if these impairments do not ad-
versely affect educational performance or impede access to the general curricu-
lum. Extensive services are available to these students and are put in writing in a 
document referred to as an accommodation plan. 

While both federal statutes provide significant services, the IDEA contains 
strong procedural protections, including timelines for evaluating students and for 
providing services that may not be available under Section 504. It is therefore 
important to determine at the beginning whether a child qualifies for these en-
hanced protections under the IDEA. Most students who qualify under the IDEA 
will also qualify for Section 504 and thus receive the benefits of both acts. 

The IDEA and state special education law, as well as Section 504, are enforce-
able administratively. In Massachusetts, the enforcement agency is called the 
Bureau of Special Education Appeals (BSEA). IDEA appeals from the BSEA 
can be filed in state or federal court. Section 504 can also be enforced at the U.S. 
Department of Education Office of Civil Rights (OCR) or in federal court. 
While the IDEA requires exhaustion at the BSEA before appealing to the courts, 
Section 504 can be enforced directly in federal court. 

Obtaining school records and protecting their confidentiality is very important in a 
special education case, and there are federal and state laws that protect these 
rights. The Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 
§ 1232(g), and implementing regulations, 34 C.F.R. § 99, as well as the Massachu-
setts School Records Statute, G.L. c. 71, § 34, and regulations, 603 C.M.R. 
§ 23.00, together contain important confidentiality protections for school records. 

§ 24.10 BASIC CONCEPTS IN SPECIAL 
EDUCATION LAW 

This section summarizes the basic concepts contained in special education and 
related laws. Because the state special education law is enforceable under the 
IDEA, the term “IDEA” is sometimes used to refer to both the state and federal 
provisions. 

§ 24.10.1 Free Appropriate Public Education (FAPE) 

An eligible child’s core entitlement under the IDEA is to a free appropriate pub-
lic education (FAPE). 20 U.S.C. § 1400(d)(1)(A). FAPE is defined as “special 
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education” and “related services” provided at public expense and under public 
supervision at no charge to the parent. 20 U.S.C. § 1401(9); 603 C.M.R. 
§ 28.02(9). These programs and services must meet the standards of the state 
educational agency and be provided to students between ages three and twenty-
two in conformity with a written, enforceable, individualized education program 
(IEP). 20 U.S.C. § 1401(9); 603 C.M.R. § 28.02(9). The school must provide 
programs and services sufficient to permit the child to make “meaningful educa-
tional progress.” See Guidance on the Change in the Special Education Standard 
of Service from “Maximum Possible Development” to “Free Appropriate Public 
Education” (FAPE), DOE Administrative Advisory SPED 2001. 

§ 24.10.2 Special Education 

Special education is defined as “specially designed instruction, at no cost to par-
ents, to meet the unique needs of a child with a disability.” 20 U.S.C. § 1401(29); 
see also 603 C.M.R. § 28.02(20). The school must provide eligible students with 
specially designed instruction and/or related services that meet the particular 
needs of the child. Whenever possible, instruction should be modified so that the 
child can progress effectively in the same content areas of the general curriculum 
that are provided to nondisabled students. 603 C.M.R. § 28.05(4)(b). These modi-
fications and accommodations of the curriculum, services, and programs must 
take place in the least restrictive environment appropriate for the child. 20 U.S.C. 
§ 1401(29); 20 U.S.C. § 1412(a)(5). The least restrictive environment for provid-
ing special education can include a variety of sites, such as a regular education 
classroom, a resource room, a separate classroom, a day school, a residential 
school, a home or hospital, an after school program, a job site, a vocational program, 
a summer program, or “other settings.” See 20 U.S.C. § 1401(29). 

§ 24.10.3 Related Services 

Related services are considered to be supportive services. They can include 
transportation, speech-language pathology, audiology, interpreting services, as-
sistive technology, parent counseling and training, psychological services, 
physical and occupational therapy, school nurse services, recreation (including 
therapeutic recreation), social work services, counseling services (including re-
habilitation counseling), orientation and mobility services, classroom aides, and 
medical and other services. 20 U.S.C. § 1401(26); see also 34 C.F.R. § 300.34(a). 
Even if an eligible Massachusetts student needs only a single related service, it 
should be provided if it will “enable the child to access the general curriculum.” 
603 C.M.R. § 28.02(9). 
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§ 24.10.4 Child with a Disability 

Massachusetts regulations recognize the following categories of disabilities for 
special education eligibility purposes: autism, developmental delay, intellectual 
impairment, sensory impairment (hearing, vision, deaf-blind), neurological im-
pairment, emotional impairment, communication impairment, physical impair-
ment, health impairment, and specific learning disability. 603 C.M.R. § 28.02(7). 
The federal regulations contain similar categories, but the Massachusetts catego-
ries are broader in some areas. Each of these disability categories is specifically 
defined in the regulations. 603 C.M.R. § 28.02(7); 34 C.F.R. § 300.8. 

The term “child with a disability” refers to a child who has had an evaluation in 
conformance with the special education laws, has been found to have one or 
more disabilities, and “by reason thereof, needs special education and related 
services.” 20 U.S.C. § 1401(3)(A). According to Massachusetts regulations, for 
a child to be eligible for special education the child must “have a disability(ies), 
and as a consequence [be] unable to progress effectively in the general education 
program without specially designed instruction or [be] unable to access the gen-
eral curriculum without a related service.” 603 C.M.R. § 28.02(9). 

Practice Note 
Many children in the child welfare system have experienced mal-
treatment and neglect. Because the impacts of those experiences 
do not always fit neatly into a single diagnosis, children can come 
with a range of diagnoses that may be related to trauma and loss. 
These include depression, attention-deficit hyperactivity disorder, 
posttraumatic stress disorder, oppositional defiant disorder, conduct 
disorder, and anxiety disorder. Because traumatic experiences can 
impact the child’s ability to process information, meaningfully distin-
guish between threatening and nonthreatening situations, and form 
trusting relationships, children often have difficulties related to com-
munication, reading, and writing skills, forming good peer and adult 
relationships, and regulating their behavior in the classroom. See 
Cole, S., et al., Helping Traumatized Children Learn, Massachusetts 
Advocates for Children (2005). 

§ 24.10.5 Least Restrictive Environment (LRE) 

The IDEA requires that children with disabilities be educated with their nondis-
abled peers whenever possible. 20 U.S.C. § 1412(a)(5). This helps to avoid 
stigma, isolation, and lowered expectations for students with disabilities. The 
term least restrictive environment (LRE) creates a legal presumption that the 
student should attend the school and classroom he or she would attend if not 
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disabled, unless the team determines that the nature of the student’s disability 
will not allow the student to make meaningful progress in the regular education 
setting. Separate classes, schools, resource rooms, and other types of settings 
may be considered only if the child will not be successful in the regular education 
setting. 20 U.S.C. § 1412(a)(5); 34 C.F.R. § 300.116. 

§ 24.10.6 Meaningful Educational Progress 

Many disputes in special education arise over whether a child is receiving ap-
propriate supports and services or whether a particular program has been or 
should be made available. In Massachusetts, the appropriateness of a child’s 
placement or services is measured by asking whether the child is making “mean-
ingful educational progress.” See Guidance on the Change in the Special Educa-
tion Standard of Service from “Maximum Possible Development” to “Free Ap-
propriate Public Education” (FAPE), DOE Administrative Advisory SPED 
2002-1 (available at http://www.doe.mass.edu/sped/advisories). 

§ 24.10.7 Evaluations 

The evaluation is the gateway to services in special education. An “initial 
evaluation” takes place when the child is first referred for special education. 20 
U.S.C. § 1414(a)(1). In Massachusetts, the evaluation must take place within 
thirty school days after a consent form, signed by the parent, is received by the 
school. 603 C.M.R. § 28.04(2). (See discussion below regarding who may act as 
the parent when a child is in DSS custody.) A reevaluation must take place at 
least every three years after that, although it may be sooner if a parent or teacher 
requests one or if the school district determines one is warranted. 20 U.S.C. 
§ 1414(a)(2). 

§ 24.10.8 Child Find 

In addition to the right that parents and other caretakers have to refer a child for 
an evaluation, schools also have an obligation to identify, locate, and evaluate 
children with disabilities, including those who are homeless, wards of the state, 
highly mobile, or migrant. The school must also identify children who are sus-
pected of having a disability even though they may be advancing from grade to 
grade. 34 C.F.R. § 300.111. 
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§ 24.10.9 Individual Education Program (IEP) 

The IEP is a written statement of the child’s present levels of academic 
achievement and functional performance, goals for the coming year, and the 
special education and related services that will be provided to enable the child to 
achieve those goals. 20 U.S.C. § 1414(d)(1)(A). It also identifies the location 
where the services will be provided, as well as the frequency and duration of 
those services. 20 U.S.C. § 1414(d)(1)(A). The IEP is developed by a team of 
individuals, including the parents, school personnel, and others invited by the 
parents or school. 20 U.S.C. § 1414(d)(1)(B). The IEP is a legal document; once 
signed, it is legally enforceable. 20 U.S.C. § 1415. It must be reviewed annually. 
603 C.M.R. § 28.04(3). 

§ 24.10.10 Stay Put Rights 

Stay Put means that a child’s placement and services cannot be changed without 
parental consent until the school complies with all procedural protections set 
forth in the statutes and regulations. 20 U.S.C. § 1415(j); 603 C.M.R. § 28.08(7). 
This includes complying with all notice requirements, the referral and evaluation 
process, team meetings, and production of the IEP. It also means the child has 
the right to stay in his or current placement during the pendency of any adminis-
trative or judicial proceedings. 20 U.S.C. § 1415(j); 603 C.M.R. § 28.08(7). 

Stay Put also refers to the right to have one’s IEP implemented upon moving to a 
new school. If the student moves within Massachusetts, his or her new school 
must immediately begin implementing services comparable to those listed in the 
child’s IEP until such time as the school develops its own IEP for the child. 20 
U.S.C. § 1414(d)(2)(C)(i)(I); 603 C.M.R. § 28.03(c)(1). If a student moves to 
Massachusetts from another state, the child’s new school must provide services 
comparable to those in his or her IEP until the new school conducts an evalua-
tion of the student, if necessary, and develops a new IEP, if appropriate, that is 
consistent with state and federal law. 20 U.S.C. § 1414(d)(2)(C)(i)(II); 603 
C.M.R. § 28.03(c)(1). Both school districts must take reasonable steps to ensure 
the child’s records are promptly transferred to the new school. 20 U.S.C. 
§ 1414(d)(2)(C)(ii). 

There are exceptions to Stay Put for behaviors that violate school discipline 
codes. Please see § 24.14 below, which covers the basic rules on disciplinary 
removals. 
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§ 24.10.11 Due Process 

A full panoply of due process rights is the cornerstone of the federal and state 
special education laws. 20 U.S.C. § 1415; 603 C.M.R. § 28.00. Notice of these 
rights must be provided to the parent in writing, 20 U.S.C. § 1415(d)(2), and all 
communications must be provided both in English and in the primary language 
of the home. 603 C.M.R. § 28.07(8). Massachusetts DOE publishes a parents’ 
rights brochure in many languages. (A copy is available at http://www.doe.mass
.edu/sped/parents.html.) This brochure is given to the parent upon requesting an 
evaluation. It contains notice of rights required by federal law, including the 
right to: 

• examine records pursuant to FERPA and state school records laws; 

• receive prior written notice of any proposal by the school to initi-
ate or change a child’s program, or of any refusal to initiate or 
change a child’s program; 

• grant or withhold parental consent and withdraw consent once 
given (i.e., for evaluations, IEPs); 

• participate in meetings with respect to the identification, evaluation, 
and placement of the child; 

• obtain an independent evaluation; 

• participate in mediation and/or present complaints to the Depart-
ment of Education; 

• have a child stay put during the pendency of due process proceedings; 

• request due process hearings, including disclosure requirements at 
hearings; 

• bring civil actions; and 

• request attorney fees. 

See 20 U.S.C. §§ 1415(a)–(d). 

In addition, if the school proposes to take any action regarding a student’s ser-
vices or placement, it must provide additional notice, including: 

• a description of the action the school proposes or refuses to take; 
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• an explanation of why the school proposes or refuses to take the 
action; 

• a description of other options considered by the IEP team and the 
reasons why those options were rejected; 

• a description of each evaluation procedure, test, record, or report 
the school used as a basis for the proposed or refused action; 

• a description of any other factors that are relevant to the school’s 
proposal or refusal; 

• a statement that the parents have procedural protections under the 
IDEA and, if the notice is not an initial referral for evaluation, the 
means by which a copy of the procedural protections can be ob-
tained; and 

• sources for parents to contact to obtain assistance in understand-
ing their rights. 

20 U.S.C. § 1415(c)(1). 

§ 24.10.12 Transition Services 

Transition services are a coordinated set of activities for a child with a disability 
beginning at age fourteen or earlier focused on improving the child’s academic 
and functional achievement in order to facilitate the child’s movement from 
school to postschool activities. G.L. c. 71B, § 2. These postschool activities in-
clude postsecondary education; vocational education; integrated employment, 
including supported employment; continuing and adult education; adult services; 
independent living; or community participation. 20 U.S.C. § 1401(34); 34 C.F.R. 
§ 300.43(a)(2). Transition services should be “results oriented” based on the 
individual child’s needs, taking into account the child’s strengths, preferences, 
and interests. Transition services can include instruction, related services, com-
munity experiences, employment, independent living objectives and, if appro-
priate, daily living skills and a functional vocational evaluation. 20 U.S.C. 
§ 1401(34); 34 C.F.R. § 300.43(a)(2). Transition services can be very helpful for 
children aging out of the foster care system, and can complement the array of 
services provided by the Department of Children and Families to aging out 
youth. 
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§ 24.10.13 Rule on Medication 

The new IDEA prohibits schools from requiring a child to obtain a prescription 
for a substance under the Controlled Substances Act as a condition for attending 
school, receiving an evaluation, or receiving services. 20 U.S.C. § 1412(a)(25). 

§ 24.11 WHO MAY ACT AS THE PARENT UNDER 
SPECIAL EDUCATION LAW 

§ 24.11.1 Definition of Parent 

Under the IDEA, the term parent refers to: 

• a natural or adoptive parent (unless a parent has lost the right to 
make educational decisions); 

• a foster parent (unless state law, regulations, or contractual obliga-
tions with a state or local entity prohibit a foster parent from act-
ing as a parent); 

• a guardian (but not the state if the child is a ward of the state); 

• an individual, acting in the place of a natural or adoptive parent 
(including a grandparent, stepparent, or other relative), with 
whom the child lives, or a person who is legally responsible for 
the child’s welfare; or 

• an individual assigned to be a surrogate parent. 

20 U.S.C. § 1401(23); 34 C.F.R. § 300.30(a); 603 C.M.R. § 28.02(15). If more 
than one person qualifies under this definition, the biological or adoptive parent 
is presumed to be the parent. 34 C.F.R. § 300.30(b). However, if a judge issues 
an order identifying a specific person to act as the “parent” of a child, or to make 
educational decisions on behalf of a child, then that person shall be determined 
to be the “parent” under the IDEA. 34 C.F.R. § 300.30(b). 

Until the student turns eighteen, the “parent” holds educational decision-making 
authority, including the right to consent to an evaluation, participate in team 
meetings, and accept or reject the proposed IEP. 603 C.M.R. § 28.02(15). Legal 
authority to make educational decisions transfers to the student at age eighteen 
unless the student chooses to share or delegate decision making, or a court order 
has been obtained, changing the student’s legal status. 603 C.M.R. § 28.07(5). 
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When a child is involved in a state intervention proceeding, counsel must first 
determine who can act as the parent under the special education law. If the birth 
or adoptive parent still retains legal custody, then the parent holds decision-
making authority. This would include cases where the child is in the care of DSS 
under G.L. c. 119, § 23(a)(1). If the court has transferred temporary custody to a 
third party, then that person will act as the parent unless the court order specifies 
otherwise. G.L. c. 119, § 21. If a child is in DCF custody under a CHINS petition, 
the parent retains the right to make special education decisions (see discussion 
below). 

§ 24.11.2 Determining the Need for an Educational 
Surrogate Parent 

When a child is a “ward of the state” or if, after reasonable efforts, no parent can 
be identified, the Department of Education (DOE) must appoint an educational 
surrogate parent to make decisions on behalf of the child. 20 U.S.C. 
§ 1415(b)(2)(A); 34 C.F.R. § 300.519. Federal regulations define “ward of the 
state” as a child in the custody of a child welfare agency who does not have a 
foster parent to serve as the parent under the special education law. 

A surrogate must be appointed no later than thirty days after a public agency (i.e., 
the school or DSS) has identified the need for one. 20 U.S.C. § 1415(b)(2)(B). 
Alternatively, the judge overseeing the child’s care may appoint the surrogate 
parent. 20 U.S.C. § 1415(b)(2)(A); 34 C.F.R. § 300.519. 

Once appointed, the surrogate parent has all the rights and responsibilities of a 
parent under special education law, including the right to review the child’s re-
cords, consent to an evaluation, accept or reject the IEP, request an independent 
evaluation, and request mediation or a hearing to resolve special education dis-
putes. 20 U.S.C. § 1401(23); 34 C.F.R. § 300.519. 

A joint memorandum issued by DSS and DOE in 2002 clarifies when a surro-
gate should be appointed, who may serve as the surrogate, and the procedures 
for appointments. See Guidance on Appointment of Educational Surrogate Par-
ents (Fall 2002) (hereinafter ESP Guidance) (included at Exhibit 24B). (The 
Guidance is also available on the DOE Web site at http://www.doe.mass.edu/
sped/2002/news/1104memo.html.) According to the Guidance, a surrogate should 
only be appointed if the child is in DSS custody for “protective reasons.” ESP 
Guidance at 4. This would include care and protection cases and G.L. c. 119, 
§ 23(a)(3) cases. 

2nd Supplement 2012 24.II–13 



§ 24.11 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

Practice Note 
There may be situations where the court grants custody to DSS in a 
care and protection or § 23(a)(3) case, but it is still appropriate for 
the parent to continue as the child’s educational decision-maker. 
Where consistent with the client’s interests, counsel for the parent or 
the child can ask that the court include in its custody order a provision 
expressly reserving the parent’s right to make education decisions 
on behalf of his or her child. See 34 C.F.R. § 300.30(b). 

For children in DSS custody under a CHINS petition, “DSS will permit the par-
ent to continue to function as the child’s [special education] decision-maker” 
and a surrogate should not be appointed. ESP Guidance at 4. In addition, the 
memorandum states that a parent may retain decision-making authority in certain 
consented-to § 23(a)(3) (formerly “23C”) cases where the child is in DSS cus-
tody due to “child-related” as opposed to protective issues. ESP Guidance at 3–4 
& n.3. However, those cases should now be filed under the amended G.L. c. 119, 
§ 23(a)(1). 

Practice Note 
The appointment of a surrogate parent does not preclude the child’s 
birth parents from participating in the special education process. 
ESP Guidance at 4. The parent often has important information 
about the child’s behavior, functioning, and history in school. Where 
consistent with the client’s interests, counsel should make sure that 
the parent is included in the evaluation process and is invited to the 
team meeting and other school meetings. ESP Guidance at 4. 

§ 24.11.3 Procedure for Appointing the Educational 
Surrogate 

A state agency, including the school district, DSS, or any public agency involved 
in the education or care of the child, may not serve as a surrogate. 20 U.S.C. 
§ 1415(B)(2)(a); 34 C.F.R. § 300.519. Thus, the DSS social worker cannot be 
the surrogate. In addition, to qualify as an educational surrogate, the individual 
must: (1) have no personal or professional interest that conflicts with the interest 
of the child; and (2) have the necessary knowledge and skills to ensure that he or 
she can adequately represent the child. 34 C.F.R. § 300.519. The surrogate may 
be a relative or other interested adult. The Special Education Surrogate Parent 
Program (SESPP) program also maintains a list of trained volunteers who serve 
as surrogate parents. See the SESPP Web site at http://www.sespprogram.org/
index.htm. 
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Practice Note 
Since the surrogate must act in the child’s best interests, child’s 
counsel should not serve as the surrogate, as the surrogate’s obliga-
tions may conflict with counsel’s obligation to represent the child’s 
wishes. See CAFL Perf. Std. 1.6. 

If the child qualifies for but has not been assigned a surrogate parent and needs an 
initial evaluation to determine whether he or she is eligible for special education, or 
if the qualified child is already in special education, it is essential to get a surrogate 
parent appointed immediately. If the appointment is moving too slowly, there is a 
provision in the federal regulations specifically for children who are “wards of 
the state,” which allows an initial evaluation to go forward without parental con-
sent if “an individual appointed by the judge to represent the child gives con-
sent.” 34 C.F.R. § 300.300. This action should be taken only to avoid delaying 
the evaluation, as a person standing in the shoes of a parent is necessary at all 
stages of the case. Note that if the child has a foster parent to consent to the 
evaluation, he or she is not “a ward of the state” and this provision does not ap-
ply. 

If there is an emergency, such as pending suspension or expulsion proceedings, 
an unimplemented IEP, a denial of enrollment, or other urgent problems, the 
Special Education Surrogate Parent Program will prioritize the case for assign-
ment and provide additional resources. Where necessary, counsel can file a com-
plaint with DESE’s Program Quality Assurance (PQA) Department at (781) 388-
3300 if a surrogate parent has been unlawfully denied. Counsel can also proceed 
directly to the BSEA. 

The DCF social worker is responsible for making a referral promptly. ESP 
Guidance at 4. Counsel should inquire whether this has been done, and if not, 
should ask the social worker to make the referral. Counsel can also refer the 
client himself or herself by contacting SESPP directly. Where possible, the refer-
ral form should include the names of individuals meeting the criteria who may 
be interested and available to serve as a surrogate.  

Practice Note 
In July 2011, DESE awarded contracts for the SESPP to two 
organizations to jointly implement the program: the EDCO Collab-
orative and the Federation for Children with Special Needs. Each 
agency is responsible for implementing certain aspects of the SESPP.  

The Federation for Children with Special Needs is responsible for 
volunteer recruitment, training, and support of the SESPs through 
the Recruitment, Training, and Support Center for Special Education 
Surrogate Parents. The EDCO Collaborative is responsible for student 
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eligibility determination, SESP appointment, and case management. 
Information about the program, referral forms, and contact 
information are available on the SESPP Web site at http://www
.sespprogram.org/index.htm. 

Alternatively, if counsel has identified a person who can serve as the surrogate, 
the court can appoint the educational surrogate parent. 20 U.S.C. § 1415(b)(2); 
34 C.F.R. § 300.519. The only restriction on the court’s authority is that the per-
son cannot be employed by any public agency providing care for the child. 20 
U.S.C. § 1415(b)(2); 34 C.F.R. § 300.519. Often courts will appoint a guardian 
ad litem educational advocate to act as the surrogate parent. However, this is not 
required and the court can appoint a relative or other interested adult to be the 
educational surrogate parent. See Exhibit 24H, Motion to Appoint Educational 
Surrogate.  

A guardian ad litem (GAL) educational advocate appointed by the court does not 
have decision-making authority unless the court order specifically states that the 
advocate has such authority or the DOE has appointed the GAL to be a surrogate 
parent. 20 U.S.C. § 1415(b)(2)(A); see also ESP Guidance at 6–7. Although the 
ESP Guidance suggests that the ESP program must confirm the court’s appoint-
ment, this should no longer be necessary as the reauthorized IDEA expressly per-
mits the court to appoint a surrogate parent. 20 U.S.C. § 1415(b)(2)(A). 

Practice Note 
In the past, counsel could request the appointment of a GAL educa-
tional advocate whenever there were concerns about a child’s edu-
cation. However, in the fall of 2008 the Juvenile Court changed its 
policy and will appoint GAL educational advocates only in care and 
protection cases where the child is in need of a surrogate parent to 
make special education decisions under state and federal law. Now 
all GAL educational advocate appointments in the Juvenile Court 
should include language appointing the GAL as the surrogate parent. 

§ 24.11.4 Foster Parents as Educational Decision Makers 

The new federal IDEA regulations promulgated in 2006 provide that a foster 
parent can be the “parent” under special education law. In addition the regula-
tions provide that a child is not “a ward of the state” for purposes of appointing a 
surrogate, if the child has a foster parent. 34 C.F.R. § 300.45. Thus, in many care 
and protection cases, a surrogate parent will not be necessary, as the foster parent 
can make educational decisions for the child. 
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However, if the child was recently placed in the home, the foster parent may not 
have sufficient information about the child and his or her needs to make appro-
priate educational decisions. Indeed, the ESP Guidance (relying on the old federal 
regulations) required that a child be living in the foster home for at least six 
months before the foster parent could act as the parent under special education law. 
There may be other reasons why the foster parent is not the appropriate person to 
make educational decisions for the child.  

If counsel believes the foster parent should not be the educational decision 
maker, he or she can ask the court to appoint another person to make those deci-
sions. The court can do this in one of two ways. First, the judge can appoint an 
individual to be the educational surrogate parent. 20 U.S.C. § 1415(b)(2); 34 
C.F.R. § 300.519. As previously discussed, this may be a guardian ad litem paid 
by the court or it can be a relative or another interested adult.  

Alternatively, the court can “identify” a person to be the “parent” for purposes of 
making decisions under the federal special education law. 34 C.F.R. § 300.30(b). 
Some commentators have referred to this latter appointment as an “Education 
Guardian” to distinguish it from an educational surrogate parent. See ABA Legal 
Center for Foster Care and Education, “Identifying Special Education Decision 
Makers for Children in Foster Care: State Law Questions” (2008) (available at 
http://www.abanet.org/child/education/state_law_questions_eddm.pdf). 

§ 24.12 IDENTIFYING THE NEED FOR SPECIAL 
EDUCATION ADVOCACY: EVALUATING 
THE FILE 

This section is designed to help attorneys and advocates evaluate a case and find 
a starting point for advocacy. Section 24.13, below, goes into greater detail on 
the actual advocacy process. 

§ 24.12.1 Step One: Gathering the Records 

Assessing the client’s rights under special education law requires a thorough 
review of his or her educational records. In Massachusetts, the records must be 
made available “as soon as practicable” but no later than ten calendar days after 
they are requested. 603 C.M.R. § 23.07(2). A fee not to exceed the cost of repro-
duction may be charged only if the charge would not prevent the parent or eligi-
ble student from exercising his or her rights under the federal law (FERPA) to 
inspect the record. Parents hold the right to obtain the child’s school records 
until the student is fourteen years of age. From age fourteen to age seventeen, 
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the student and the parent hold the right jointly, and at age eighteen, the right 
shifts to the student. 

Often counsel for the child can obtain the client’s school records by sending a 
written request along with a copy of the Notice of Assignment of Counsel. Al-
ternatively, counsel can obtain a written release from DSS or the child’s custo-
dian (if the child is in the custody of the parent or a third party). If a surrogate 
parent has been appointed, he or she can consent to the release of the child’s 
records. If the child is fourteen years of age or older, only the child’s consent is 
needed. See Exhibit 24I, Letter Requesting School Records. In addition to 
school records, counsel should obtain other relevant records, including any as-
sessments or evaluations, as well as records from hospitals, therapists, and residen-
tial treatment providers, among others. See Chapter 4, Investigation and Discov-
ery. 

Practice Note 
To obtain the child’s health records, the consent form must comply 
with the requirements of the Health Insurance Portability and Ac-
countability Act (HIPAA). See 45 C.F.R. § 164.508(c). For a discus-
sion of HIPAA, see Chapter 9, Privilege and Confidentiality, § 9.9.1. 

§ 24.12.2 Step Two: Developing a Chronology 

Has the child made meaningful progress in the general education program? Has 
the school complied with all the required procedures? Making the case for eligi-
bility or changes in a child’s program requires documenting the many details of 
a child’s educational experience and organizing them into coherent, factual ar-
guments. A most efficient and timesaving tool that counsel can use repeatedly is 
a chart listing critical information about the child’s history, emotional status, and 
education, organized by each year of the child’s life. Start with the birth date and 
anything notable about birth. Then list critical information year by year, such as 
reading grade level, school failure, refusals to attend school, behavioral prob-
lems, grades, schools attended, retentions, scores on tests, and important infor-
mation from any evaluations. These are some of the factors that will demonstrate 
whether the child is making meaningful progress. 

Counsel should also note whether procedures, such as timely evaluations, devel-
opment of the IEP, convening of team meetings, and notice to parents, were 
complied with, including any relevant dates. Notice whether any procedural 
failures significantly delayed or resulted in inappropriate provision of services. 
Hearing officers may make findings regarding procedural violations, 20 U.S.C. 
§ 1415(f)(3)(E)(ii), that can result in a compensatory remedy or other relief. See 
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Pihl v. Mass. Dep’t of Educ., 9 F.3d 184, 189–90 (1st Cir. 1993). Analyze the 
tests to determine whether more evaluations are needed. 

§ 24.12.3 Step Three: Determining the Stage 
of the Client’s Case 

Once the facts are organized, answering the questions below should help to de-
termine where the case stands procedurally and what aspects of the case require 
advocacy. Each of these stages is discussed in depth in the following section. 

Stage 1: Referral for evaluation. Has the child been referred for an evaluation? 
Even a child who has been expelled from school can be referred and, if eligible, 
continue his or her education. There are no required words a person must use in 
making a referral; the parent or other caregiver only has to express a genuine 
concern about a child’s development or a possible disability. 603 C.M.R. 
§ 28.04(1). Has the parent given written consent for the evaluation? A consent 
form must be sent to the parent five school days from the date of referral. Once 
the referral has been made, the child is protected under the IDEA. 

Stage 2: Evaluation. Has the evaluation been completed? The evaluation must 
be completed within thirty school days of receipt of a signed parental consent. 
Were all required assessments conducted? Are copies of the assessments avail-
able? If the parent requests copies of the assessments, copies must be provided 
two days before the team meeting. 

Stage 3: Eligibility, placement, and development of the Individual Educa-
tion Program (IEP). Has the child been found eligible for special education? 
Does the child have a current IEP? Has it been implemented? Should the school 
have identified the child’s disability at an earlier point? Is the placement appropri-
ate? Does the IEP provide FAPE to the child? The IEP must be completed within 
forty-five school days from receipt of the parent’s consent for the evaluation. 

Stage 4: Accepting or rejecting the IEP. Has the parent accepted or rejected the 
services or the placement offered by the IEP? The parent has thirty calendar days 
from receipt of the proposed IEP to accept the IEP, reject the IEP in whole or 
part, or request a meeting to discuss the proposed plan. 603 C.M.R. § 28.05(7). 

Stage 5: Independent Education Evaluation (IEE). Does the child require an 
independent evaluation? If a parent disagrees with the school’s evaluation of the 
child and wishes more information, a parent may ask for an IEE in any areas 
already assessed by the school within sixteen months after the date of the 
school’s evaluation. See 603 C.M.R. § 28.04(5). 
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Stage 6: Annual reviews and reevaluations. Has the child’s IEP been reviewed 
annually? Does the child need a full reevaluation? Every three years, or sooner 
if requested by the parent or teacher, the school district must conduct a full re-
evaluation. 20 U.S.C. § 1414(a)(2); 603 C.M.R. § 28.04(3). Consent of the par-
ent must be provided for a full reevaluation, 603 C.M.R. § 28.04(3), unless the 
school follows due process procedures to override the lack of parental consent. 
603 C.M.R. §§ 28.07(1)(b)–(c). Have the child’s needs changed such that the 
current placement is no longer appropriate? A full reevaluation must be conducted 
before determining the child is no longer eligible for special education, 20 
U.S.C. § 1414(c)(5), or to change the child’s placement. 34 C.F.R § 104.35(a). 

Stage 7: Determining whether the child is receiving FAPE. Does the child 
have an accepted IEP that is not being implemented? Are services being pro-
vided in the least restrictive environment? Are the services appropriate? Have all 
notice and time requirements been met? Is the child making meaningful educa-
tional progress in academics and in social and emotional areas? Are the child’s 
unique needs being addressed? Is the child’s individual potential being met? Is 
the child eligible for compensatory education? 

Stage 8: Appeal to the Bureau of Special Education Appeals. Is there a dispute 
about eligibility or service delivery that should be brought to the Bureau of Spe-
cial Education Appeals? Is the case ready to be filed? Is mediation called for? 

§ 24.13 MAKING SPECIAL EDUCATION WORK 
FOR THE CHILD 

Once the facts are in order, special education law is very prescriptive about what 
steps need to be taken. This section serves as a more detailed outline of the 
measures advocates can take to ensure that each child benefits from the special 
education laws. 

§ 24.13.1 Stage One: Referral for Initial Evaluation 
and Consent by Parent 

(a) Initial Referral—the Starting Point 

If the child is not already in special education and there is concern about his or 
her development or suspected disabilities, the first step is a referral for an initial 
evaluation to determine eligibility. Once the referral has been made, federal and 
state laws provide extensive protections to the child. Upon receiving the referral 
the school must provide a consent form to the parent within five school working 

24.II–20 2nd Supplement 2012 



SPECIAL EDUCATION AND DISCIPLINE § 24.13 

days. 603 C.M.R. § 28.04(1)(a). The consent form must be signed and returned 
to the school. 

The parent or other party’s reason for referring need only involve a genuine con-
cern about the child’s development or a suspected disability. 603 C.M.R. 
§ 28.04(1). In Massachusetts, as long as there is concern, the school has no dis-
cretion to refuse to evaluate. See Requirement to Review Refusals to Evaluate for 
Special Education Eligibility, DOE Administrative Advisory 2002-2 (available 
at http://www.doe.mass.edu/sped/advisories). There is no showing required to 
obtain an evaluation. However, lower than expected grades, behavioral infrac-
tions, depression, truancy, inattention at school, and a host of other behaviors 
may be good reasons to refer a child. Information in a parent’s possession or 
from a child’s teachers, DSS, or another agency may indicate the need for an 
evaluation. 

(b) Obligation of Schools to Refer for an Evaluation 

Specific “child find” provisions in the federal law obligate schools to identify 
students, including wards of the state, those in foster care, and those in private 
school, who may have a disability and refer them for evaluations. 20 U.S.C. 
§ 1412(a)(3)(A); 34 C.F.R. § 300.111. It may be clear from reviewing a child’s 
record that behaviors which were ultimately found to be a disability were in fact 
taking place long before the school finally evaluated the student. The student 
may have lost valuable time by the district’s failure to identify the child’s dis-
ability. If the school failed in its responsibility to identify the child’s problem at 
an earlier point in time, the child may be entitled to compensatory or other relief. 
Pihl v. Mass. Dep’t of Educ., 9 F.3d 184, 189–90 (1st Cir. 1993). 

(c) Who Can Refer for an Evaluation 

In addition to a parent, any person in a care-giving or professional position con-
cerned with a student’s development can refer the child for an evaluation. 603 
C.M.R. § 28.04(1). This can include a school official, judicial officer, social 
worker, physician, day care or early intervention worker, or child’s counsel, 
among others. However, the initial evaluation will not take place without a par-
ent’s written consent. 

(d) How a Referral Is Made 

A verbal request is all that is required to constitute a valid referral. If the parent 
reports that the school has not responded to past verbal requests, counsel should 
take careful count of the number of lost days of special education. If the failure 
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to evaluate in a timely way has resulted in a denial of FAPE, the child may be 
entitled to compensatory or other relief. However, to avoid disputes, the request 
should be made in writing, dated, and sent both to the special education director 
and the principal. A lawyer representing the child or parent may also send a copy 
to the school’s attorney. See Exhibit 24J, Letter Referring Student for a Special 
Education Evaluation. 

(e) Consent and Notice of Rights 

Within five school days of receiving a request for an evaluation, the school must 
send full written notice of the parent’s rights to the parent and seek the parent’s 
written consent to the evaluation. 603 C.M.R. § 28.04(1)(b). 

§ 24.13.2 Stage Two: The Initial Evaluation 

(a) Timing of the Evaluation 

Once the consent form is received, the school must conduct an evaluation. See 
generally 603 C.M.R. § 28.04. The evaluation must be completed within thirty 
school days of receipt of the parent’s written consent. 603 C.M.R. § 28.04(2). 

Many children, particularly those who become homeless, who are fleeing do-
mestic violence, or who are entering the foster care system, move to a different 
town before the assessment process can be completed. Under the Fostering Con-
nections to Success and Increasing Adoptions Act of 2008, children placed in 
foster care have a right to stay in the school they were attending prior to their 
foster care placement. 42 U.S.C. § 675(1)(G)(ii)(I). (See Chapter 24, Part 1.) 
Similarly, if the child falls under the protections of the McKinney-Vento Home-
less Assistance Act (see Part 1, § 24.3, above), he or she can continue to attend 
his or her school of origin where feasible. In those situations the evaluation can 
be completed in the required thirty school days. 

Practice Note 
When a child is first placed in foster care, or if a child in DCF cus-
tody is moved to a new placement, the child may either stay in his or 
her current school or attend school in the new town. 42 U.S.C. 
§ 675(1)(G)(ii). However, the social worker may simply enroll the 
child in school in the new town without realizing that this will disrupt 
the evaluation process. It is imperative that counsel stay informed of 
the progress of the evaluation and, as appropriate, advocate for the 
child to stay in his or her current placement at least until the evalua-
tion is completed. 
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If the child enrolls in a new school, the evaluation must be completed “as expe-
ditiously as possible.” 20 U.S.C. § 1414(b)(3)(D). The McKinney-Vento Act 
allows states to use McKinney funds to expedite the evaluations of homeless 
students. 42 U.S.C. § 11433(d)(2). 

The evaluation of a student who moves to a new school district after the evalua-
tion process has begun may take longer than the thirty school working days re-
quired by the regulations, but only if the new school district is making “suffi-
cient progress to ensure a prompt completion of the evaluation, and the parent 
and [the new school district] agree to a specific time when the evaluation will be 
completed[.]” 20 U.S.C. § 1414(a)(1)(C)(ii). Where applicable, counsel should 
advocate for the new school district to conduct an expedited evaluation. 

(b) Contents of the Evaluation: Assessments 

The evaluation must include an assessment in all areas related to the child’s sus-
pected disability. 20 U.S.C. § 1414(b)(3)(B). The parent must be provided notice 
and an opportunity to discuss the reasons for the referral, the content of the pro-
posed evaluation, the evaluators used, and any concerns and information regard-
ing the student’s skills and abilities. 603 C.M.R. § 28.04. As part of the evalua-
tion, a review of existing evaluation data is required. This includes reviewing 
evaluations and information provided by the parents, classroom-based local or 
state assessments, and observations by teachers and related service providers. 20 
U.S.C. § 1414(c)(1)(A). On the basis of this review, parental input must be 
sought to identify what additional data are necessary to determine whether the 
child is eligible and to determine the child’s present levels and needs. 20 U.S.C. 
§ 1414(c)(1)(B). 

School districts must use a variety of tools and strategies to conduct the evalua-
tion, involve parents in the evaluation process, and determine the child’s ability 
to succeed in the general curriculum. 20 U.S.C. § 1414(b)(2); 20 U.S.C. 
§ 1414(c)(1)(A)(i). An evaluation may not rely on a single test or procedure as 
the sole factor for making decisions or recommendations. 20 U.S.C. § 1414(b)(2). 
In addition, every evaluation must use technically sound instruments adminis-
tered by trained and knowledgeable personnel and must consider the relevant 
contribution of any cognitive, behavioral, physical, or developmental factors. 20 
U.S.C. § 1414(b)(2). Assessments must be administered in the child’s native 
language and must not discriminate on the basis of race or culture. 20 U.S.C. 
§ 1414(a)(3)(A)(i), (ii); 34 C.F.R. § 300.304(c)(1)(ii). 

All children evaluated must receive an educational assessment, which includes: 

• a history of the student’s progress in the general curriculum; 
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• information provided by the child’s teacher(s) who have current 
knowledge regarding the student’s specific abilities in relation to 
the curriculum of the school and district and the statewide Cur-
riculum Frameworks (established by the Education Reform Act, 
G.L. c. 69, § 1); 

• an assessment of the student’s attention, memory, and communi-
cation skills; 

• an assessment of the child’s behaviors; 

• a description of the child’s social relations with groups, peers, and 
adults; and 

• an evaluation and description of the student’s educational and de-
velopmental potential. 

603 C.M.R. § 28.04(2)(a)(2). 

While the following assessments are not automatic, they must be provided upon 
a parent’s request. These additional evaluations should be requested in writing 
on the consent form that will be sent to the parent seeking consent for the evalu-
ation: 

• a comprehensive health assessment; 

• a psychological assessment by a certified school psychologist, li-
censed psychologist, or licensed educational psychologist; 

• a home assessment; and 

• specific assessments in speech, occupational therapy, and physical 
therapy. 

603 C.M.R. § 28.04(2)(b); see also G.L. c. 71B, § 3. Other assessments may be 
required if related to the child’s suspected disability. 20 U.S.C. § 1414(b)(3)(B). 
For example, a child with emotional disturbance may need a psychiatric evalua-
tion. Some children may require a neuropsychological examination. 

(c) Reports of the Assessment Results 

Each person conducting an assessment must summarize in writing the proce-
dures employed, the results, and the diagnostic impression, and must define in 
detail and in educationally relevant and common terms the student’s needs, of-
fering explicit means of meeting them. The assessor may recommend appropri-
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ate types of placements (but not specific classrooms or schools). 603 C.M.R. 
§ 28.04(2)(c). 

Practice Note 
This is a very important regulation because it makes clear that the 
evaluation must clearly detail the student needs and offer explicit 
means of meeting them. Often school evaluations will stop short of 
making strong recommendations and lawyers can play an important 
role at the team meeting by asking questions to pin down the exact 
approaches, services, supports, or programs a child may need. 
Even if the parent feels the child needs more than the team is offer-
ing, it is important to get started with services that the parties can 
agree to and “agree to disagree” at a due process proceeding about 
additional needs the child may have. 

(d) Obtaining the Report Prior to the Team Meeting 

Summaries of the assessments must be completed to ensure that they are avail-
able to parents at least two days prior to the team meeting. 603 C.M.R. 
§ 28.05(1). “Upon request,” the evaluations are to be made available to the par-
ents at least two days in advance of the meeting. 603 C.M.R. § 28.04(2)(c). 

Practice Note 
Counsel should request in writing that the evaluations be provided 
two days before the meeting. Parents and counsel need time to un-
derstand and discuss the report in order to be ready for the team 
meeting. 

§ 24.13.3 Stage Three: Eligibility, Placement and Services, 
and Writing the IEP 

(a) The Team Meeting 

The team meeting must be held within forty-five school days after the school 
receives the parent’s consent to an evaluation. 603 C.M.R. § 28.05(1). 

(b) Who Is on the Team? 

The team includes the child’s parent(s), at least one of the child’s regular educa-
tion teachers (if the child participates in regular education), at least one special 
education teacher or one special education provider, a representative of the 
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school system who knows the general curriculum and who is qualified to super-
vise special education (such as an administrator in special education), and an 
individual who can interpret the instructional implications of evaluation results. 
20 U.S.C. § 1414(d)(1)(B). The parent can bring “other individuals with special 
knowledge or expertise regarding the child” (including an attorney). 20 U.S.C. 
§ 1414(d)(1)(B). If appropriate, the child may attend. 20 U.S.C. § 1414(d)(1)(B). 

Practice Note 
Counsel should ensure that all appropriate people are invited to the 
team meeting. Depending upon the client’s position, this may in-
clude the DSS case worker, foster parents, birth parents, service 
providers, or other collaterals involved with the child. Counsel must be 
mindful of the child’s right to confidentiality and may need to remind 
the participants about the child’s rights in this regard. See Chapter 9, 
Privilege and Confidentiality. 

(c) What Does the Team Accomplish? 

The team discusses the school’s evaluations and any other evaluations provided 
to the school. 603 C.M.R. § 28.05(1). Next, the team determines whether the 
child is eligible for special education, using the three-part test (described below). 
603 C.M.R. §§ 28.05(1)–(2). Third, if the child is eligible for special education, 
the team determines the child’s services and placement. 603 C.M.R. 
§§ 28.05(1)–(2). There is a placement form, which is separate from the IEP, and 
which must be signed by the parent, accepting or rejecting in whole or in part 
the actual location where the child will be educated. Finally, the team develops 
or modifies the IEP. 603 C.M.R. § 28.05(3). Unless the team makes a finding of 
no eligibility, the regulations require the team to provide parents with two copies 
of the proposed IEP and separate placement form within forty-five school days 
of the consent to the evaluation. 603 C.M.R. § 28.05(1). 

There are two exceptions to the forty-five school day requirement to produce an 
IEP. One exception is where a decision is made to provide an extended evalua-
tion (discussed below). A second exception allows the placement determination 
to be held ten school days after the IEP is developed when a student’s needs are 
complex and the team is considering an initial out-of-district placement or is 
considering a different setting for a student who has been in an out-of-district 
placement. 603 C.M.R. § 28.06(2)(e). 

Lawyers can play an extremely useful role at the team meeting. Having organ-
ized a chronology and gathered all the educational records of the child, counsel 
may have much information to offer. Counsel can ask questions of the evaluators 
that will help to flesh out the prima facie case for eligibility or services. Counsel 

24.II–26 2nd Supplement 2012 



SPECIAL EDUCATION AND DISCIPLINE § 24.13 

should try to confirm in writing the areas where there is agreement and where 
services can start, leaving the areas where agreement is not possible for later 
negotiation or a due process proceeding. Even if the child does not walk out of 
the room with all hoped-for services, by pinning down those that can be agreed 
to, the child will start getting services once the IEP is signed. Advocating at 
schools is a process, and sometimes when there are disagreements, the school 
might agree to try a particular service for a discrete period of time and then re-
convene the team to assess the effectiveness of the service. If it is not possible to 
complete the full IEP at the team meeting, the parent should, at a minimum, 
leave the meeting with a service grid identifying the services that have been 
agreed to and the location where those services will be delivered. This will avoid 
disputes about the parties’ agreements. 

(d) Determining Eligibility 

A student between the ages of three through twenty-one years who has not at-
tained a high school diploma is eligible to receive special education based on a 
three-part eligibility test. 603 C.M.R. § 28.02(9): 

Question 1: Does the child have a disability? To be eligible for special educa-
tion, the child must have a disability as defined by state regulations and the fed-
eral law. The list of disabilities in special education includes autism, develop-
mental delay, intellectual impairment, sensory impairment (hearing, vision, deaf-
blind), neurological impairment, emotional impairment, communication im-
pairment, physical impairment, health impairment, and specific learning disabil-
ity. 603 C.M.R. § 28.02(7). 

Question 2: Is the child unable to progress effectively in the general educa-
tion program as a consequence of the disability? There must be a determina-
tion that the disability is interfering with meaningful progress in the general 
education program. 603 C.M.R. § 28.05(2)(a). See also discussion of “Meaning-
ful Educational Progress,” at § 24.13.7(e), below. Virtually any information 
available about the child must be considered in answering this question. The 
Massachusetts Comprehensive Assessment System (MCAS) is one indicator of 
progress on the statewide curriculum. The child’s grades in his or her classes are 
an additional factor. Equally important are all the psychological and other as-
sessments, records of disciplinary infractions, and information provided by 
teachers, after school teachers, day care providers, therapists, parents, and oth-
ers. 34 C.F.R. § 300.305(a)(1). The team must also consider information about 
the child’s physical condition, social or cultural background, and adaptive be-
havior. 34 C.F.R. § 300.306(c)(1)(i). The parent is considered an expert on the 
child and should be given a meaningful opportunity to be heard. See In re 
George, BSEA #04-2506 (citing Honig v. Doe, 484 U.S. 305, 311–12 (1987)). 
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The federal regulations state that “other matters,” in addition to those already 
mentioned, must be considered, emphasizing that the analysis is open-ended. 34 
C.F.R. § 300.324(b)(1)(ii)(E). 

Practice Note 
Making the chronology suggested above will be invaluable in docu-
menting whether the child has been progressing effectively in the 
general curriculum. In addition, the child must be making documented 
growth in social and emotional areas. 603 C.M.R. § 28.02(18). For 
example, a student could qualify for services if the impairment inter-
feres with his or her ability to progress effectively in developing rela-
tionships with peers and teachers. Being “smart” does not disqualify 
a student from receiving special education. 

Question 3: Does the child require special education or related services? 
Finally, the team determines whether the child requires special education or re-
lated services to access the general curriculum or benefit from special education. 
20 U.S.C. § 1401(3)(A); 603 C.M.R. § 28.02(9). The array of possible services 
is extensive, and the ones selected must be designed to address the child’s indi-
vidual needs. 603 C.M.R. § 28.05(4). If the child has a disability and needs a 
service, but the service is not needed to access the general curriculum or benefit 
from special education, then the team should turn to Section 504 and write an 
accommodation plan. 

Practice Note 
Under Massachusetts law, a child will be found eligible if he or she 
“is unable to progress effectively in the general education program 
without specially designed instruction or is unable to access the 
general curriculum without a related service.” 603 C.M.R. § 28.02(9) 
(emphasis added). Thus, in Massachusetts, a child may qualify for 
special education even if the child needs only related services to ac-
cess the general curriculum. 603 C.M.R. § 28.05(4). Federal law is 
more restrictive, allowing states the option of denying eligibility to 
students who need only related services, but do not otherwise require 
special education instruction. 20 U.S.C. § 1401(26). 

(e) Eligibility Findings 

The team must make one of the three findings listed below. 

Not eligible for special education. If the team makes this finding, it must pro-
vide notice of “no eligibility” to parents within ten days of the meeting. The 
notice must include the reason for a finding of no eligibility, a list of meeting 
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participants, and formal notification of the parent’s rights, including the right to 
appeal the finding. 603 C.M.R. § 28.05(2)(a)(2). A child with a disability who is 
not eligible for special education may still be eligible for an accommodation 
plan under Section 504. As discussed above, a wide array of services may be 
available under that statute if a child is not eligible under the IDEA. A finding of 
no eligibility can be appealed to the BSEA. 603 C.M.R. § 28.08 (3)(a). 

Extended evaluation. If an evaluation is “inconclusive,” the team may extend 
the evaluation process, if (and only if) the parent consents. 603 C.M.R. 
§ 28.05(2)(b). This extension may not exceed eight school weeks. 603 C.M.R. 
§ 28.05(2)(b). The extension cannot be used to delay services. If the team de-
termines that enough information is available to identify some necessary ser-
vices, it must write a partial IEP that, if accepted by the parent, must be imple-
mented immediately while the rest of the evaluation proceeds. 603 C.M.R. 
§ 28.05(2)(b). Extended evaluations might be appropriate when the initial evalu-
ation reveals the need for additional testing. However, the extension should nev-
er delay services that the team has already deemed necessary. 

Eligible for special education. If the answer to each of the three questions 
above is “yes,” the student is found to be eligible for special education. 603 
C.M.R. § 28.05(2)(a). The team proceeds to determine the appropriate place-
ment and services and develops the IEP at the team meeting. 603 C.M.R. 
§ 28.05(3). The school often brings a laptop to the meeting, but it is acceptable 
to write the IEP by hand and provide two copies to the parent at the end of the 
meeting. 

Practice Note 
Students lose eligibility for special education once they graduate 
from high school with a regular high school diploma. However, any 
“alternative” to a diploma that is not fully aligned with the state aca-
demic standards, such as a certificate of completion, a certificate of 
attendance, or a GED, does not terminate a student’s eligibility for 
special education and related services. Moreover, graduation is 
considered a change of placement, which can be accepted or re-
jected by the parents. 34 C.F.R. § 300.102(a)(3). 

(f) Writing the IEP 

Upon determining that the student requires special education, the team must 
write an IEP for the student and decide the student’s placement. The IEP must 
describe all needed special education and related services and include all ele-
ments required under federal and state law. 603 C.M.R. § 28.05(4). (The MA 
IEP form and guide for developing the IEP can be found on the DOE Web site at 
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http://www.doe.mass.edu/sped/iep.) Each IEP must include the elements discussed 
below. 

Parent/Student Concerns, Student Strengths and Key Evaluation 
Results, and Vision Statement 

The first section of the IEP includes a space for the parents and student to articu-
late their areas of concern. It is important to ensure that these concerns are re-
flected accurately and are not minimized or incompletely summarized by the 
school. The next section of the IEP includes a general narrative about the student 
that must include a discussion of his or her strengths and a summary of the find-
ings and recommendations of the evaluations that have been administered. It is 
also common for schools to record in this section the disability categories in 
which the child has been found eligible. Based on all of the foregoing information, 
the IEP describes the vision the team has for the student and what major goals it 
would like to see the child reach in the next five years (e.g., go to college, 
achieve at grade level, read at fifth grade level, hold a job). If the parents’ vision 
diverges from the vision identified by the team, a strategy that is often effective 
is for the advocate to request that the parents’ vision be listed separately. 

Present Levels of Performance (PLEP) A and B 

The next section of the IEP identifies the child’s present levels of performance 
and details how the disability is affecting his or her progress. This section re-
quires the team to check off all areas that are affected by the child’s disability 
and to list the accommodations necessary for the student to make effective pro-
gress. PLEP A focuses on how the child’s disability affects progress in the gen-
eral curriculum, and PLEP B focuses on how the child’s disability affects other 
educational needs, such as social and emotional needs, behavior, and communi-
cation. These forms also require the team to identify the instructional modifica-
tions in content, methodology and delivery of instruction, and performance crite-
ria that the child needs. This section of the IEP is extremely important because it 
is where the school will list how it is going to measure and document the child’s 
progress (e.g., quarterly progress reports). 

PLEP B is particularly important for children who have been traumatized be-
cause it is a place to make explicit how the school will accommodate any trau-
ma-related triggers or sensitivities the child might have. 

Measurable Goals and Objectives 

The team then sets full-year academic, social or emotional goals for the student. 
20 U.S.C. § 1414(d)(1)(A); 603 C.M.R. § 28.05(3)(c). Note that while federal 
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law only requires annual goals, the Massachusetts IEP form requires short-term 
objectives as well. See also DOE Administrative Advisory SPED 2006-1 (clari-
fying the requirement that the IEP include short-term objectives). (See http://
www.doe.mass.edu/sped/advisories.) The IEP should also include a description 
of how the child’s progress toward meeting the annual goals will be measured 
and when periodic progress reports will be provided. 20 U.S.C. § 1414(d)(1)(A); 
34 C.F.R. § 300.320(a)(3). It is extremely important that advocates encourage 
the team to be as explicit as possible about both how the goals will be measured 
and how the student’s progress will be documented. 

Specially Designed Instruction and Related Services 

When creating a specially designed instructional plan, the team should carefully 
consider the state’s curriculum frameworks, the district’s curriculum, and the 
unique needs and abilities of the student. 603 C.M.R. §§ 28.05(4)(a)–(b). Spe-
cifically designed instruction may include modifications to the content, method 
of instruction, or performance criteria. The federal law now requires that to the 
extent practicable, these services must be based on peer-reviewed research. 20 
U.S.C. § 1414(d)(1)(A)(i)(IV). 

The IEP is not limited to academic subjects but should also address as needed 
the child’s social and emotional development, behavioral issues, communication 
skills, nonacademic activities, vocational training, travel training, self-help, mo-
bility, limited English proficiency, and other needs. 20 U.S.C. § 1414(d); 34 
C.F.R. § 300.107. The child also must be provided with the opportunity to par-
ticipate in physical education (specialized, if necessary), all specials (including 
art, music, etc.), and other activities participated in by his or her nondisabled 
peers (e.g., meals). 34 C.F.R. §§ 300.108, 300.110, 300.117. The team must in-
clude positive behavioral interventions to address any behaviors that interfere 
with learning. 20 U.S.C. § 1414(d)(3)(B)(i). Importantly, there should be a 
statement about the supports to be given to school personnel in order to ensure 
that the child’s goals are met. 20 U.S.C. § 1414(d)(3)(B)(i). 

In addition, the team should address the need for related services such as speech, 
occupational or physical therapy, or psychological services necessary to help the 
child benefit from special education or to allow the student to access the general 
curriculum. 603 C.M.R. § 28.05(4). Transportation is a key part of special edu-
cation if the child requires it to benefit from special education or access the cur-
riculum. 603 C.M.R. § 28.05(5). 
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Transition Services 

By the student’s fourteenth birthday (or earlier, if appropriate), the IEP must con-
tain appropriate measurable postsecondary goals based upon age-appropriate tran-
sition assessments related to training, education, employment, and, where appro-
priate, independent living skills. G.L. c. 71B, § 2; 34 C.F.R. § 300.320(b). The IEP 
must also contain the transition services (including courses of study) necessary to 
assist the child in reaching these goals. 20 U.S.C. § 1414(d)(1)(A)(VIII); 34 
C.F.R. § 300.320(b). Note that Massachusetts requires that transition services be 
provided beginning at age fourteen, whereas the federal law requires such ser-
vices to begin at age sixteen. G.L. c. 71B, § 2; 34 C.F.R. § 300.320(b). The stu-
dent must be invited to all IEP meetings where the team discusses the student's 
transition planning. See “Transition Planning to Begin at Age 14,” DOE Admin-
istrative Advisory 2009-1 (available at http://www.doe.mass.edu/sped/advisories/
09_1ta.html).  

Modifications and Accommodations 

The IEP must also include all necessary modifications and accommodations. 20 
U.S.C. § 1414(d)(1)(A)(i). This can be especially helpful for students with emo-
tional and behavioral difficulties and may help to avoid later suspension or 
expulsion proceedings (discussed below at § 24.14). For example, the IEP can 
specify: 

• preferential seating; 

• frequent breaks during testing; 

• modifications to the discipline policy; 

• an opportunity to leave the room or go to a special place if the 
child’s emotional state or behavior deteriorates; 

• an opportunity to call home when worried; 

• putting tennis balls on the legs of chairs for children who become 
over-stimulated by noise; 

• bringing in cushions and activities prescribed by physical therapists 
and others to help children reduce the tension and anxiety that can 
be a by-product of traumatic experiences; and 

• positive behavioral supports. 
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Practice Note 
There are many ways to help children stay focused at school. One 
very creative teacher uses visual cues that she and the student 
agree upon outside of class. If the student becomes unfocused or 
engages in inappropriate behaviors, the visual cue can be used to 
bring the student back to the task at hand, thus avoiding the embar-
rassment and trauma that chastisement can cause. See Helping 
Traumatized Children Learn; see also the DOE’s guidance, Re-
quirements for Participation of Students with Disabilities in MCAS, A 
Guide for Educators and Parents (available at http://www.doe.mass
.edu/mcas/2003/news/0108spedreq.html). 

Placement Determination 

After determining goals, objectives, and needed instruction and services, the 
team discusses the location where the services will be provided. This is called 
determining the student’s placement. 603 C.M.R. § 28.05(6). The team (includ-
ing the parent), and not an administrator outside the meeting, must decide the 
specific classroom in which the child will be placed. 34 C.F.R. § 300.116(a); 603 
C.M.R. § 28.05(6); see also In re George and Boston Public Schools, BSEA 
Ruling #04-2506a (2004) (available at http://www.doe.mass.edu/bsea/rulings/
04-2506a.doc). The parent has the right to see the actual classroom prior to ac-
cepting the placement. 603 C.M.R. § 28.07(1)(a)(3). 

Practice Note 
Effective January 2009, the legislature passed what is being referred 
to as the “observation law.” It requires that school systems provide 
parents timely and sufficient access to observe the child’s current 
placement and any proposed placements. G.L. c. 71B, § 3, as 
amended by 2008 Mass. Acts c. 363. An independent evaluator or 
educational consultant designated by the parent must be afforded 
the same opportunities. The law is designed to “insure that parents 
can participate fully and effectively with school personnel in the con-
sideration and development of appropriate educational programs for 
their child.” G.L. c. 71B, § 3, as amended by 2008 Mass. Acts c. 363. 
See also “Observation of Education Programs by Parents and Their 
Designees for Evaluation Purposes,” DOE Technical Assistance Ad-
visory SPED 2009-2 (available at http://www.doe.mass.edu/sped/
advisories/09_2.html). 
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(g) Placement Options 

A whole range of placement options are available, depending on a student’s in-
dividual needs as determined in the team meeting. A student’s placement may be 
located at a setting within his or her current school district, a setting outside the 
current school district, at a medical facility (such as a hospital), or at the stu-
dent’s own home. 603 C.M.R. § 28.06. The placement that a school has avail-
able at a given time should not drive the services a child receives. 

Students must be educated in the least restrictive environment appropriate to 
meet their needs. This means that the team must consider all services that will 
enable the child to be educated with his or her nondisabled peers. 20 U.S.C. 
§ 1412(a)(5); 603 C.M.R. §§ 28.06(2)(b)–(c). For example, translating school 
material into Braille now regularly enables blind students to participate in regu-
lar education. Services such as psychological consultations, classroom aides, or 
counselors to help students control their disability-related behaviors may all be 
required to provide a free appropriate public education in the least restrictive 
environment. If the child will not be participating in regular education, the IEP 
must state the reasons. 20 U.S.C. § 1414(d)(1)(A)(V). 

In-District Placements 

Complying with the LRE requirement means that less restrictive in-district 
placements are considered before more restrictive out-of-district placements. 
603 C.M.R. § 28.06(2)(d). Even among in-district placements, options can be 
less or more restrictive. 

• The regular education classroom that the child would have at-
tended but for his or her disability is usually considered the least 
restrictive setting available. Common modifications to the regular 
education classroom might include an aide to assist the child, a 
different method for teaching a subject, or a particular technology, 
such as a talking computer, that enables a child to participate. Of-
ten a specialist who understands ways to include students with 
disabilities in the regular classroom will be brought into the class-
room to deliver services. Numerous accommodations and modi-
fied teaching approaches, some of which are discussed above, can 
take place in the regular education classroom. Often these ac-
commodations will result in benefits to the entire class. 

• A resource setting is a slightly more restrictive model where a 
child goes to a separate room for one or more subjects and spends 
21 percent to 60 percent of the day in a substantially separate set-
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ting, but the child’s home classroom remains the regular education 
class. 

• A separate classroom where the child spends 60 percent or more 
of his or her time is referred to as a “segregated classroom” and is 
further along the restrictive continuum. Even more restrictive is a 
segregated classroom in a separate wing of a school containing all 
segregated classrooms. 

• Sometimes a vocational school program or another type of setting 
identified by the team, such as a job site, is appropriate. 

See 603 C.M.R. § 28.06(d). The placement that a school has available at a given 
time should not drive the services a child receives. The team should consider all 
services that may enable the child to be placed in the least restrictive environment. 

Out-of-District Placements 

Out-of-district placements are to be provided if there is no suitable program 
available within a child’s city, town, or school district. 603 C.M.R. 
§ 28.06(2)(e), (f). The team must state the basis for finding that educating the 
child in a less restrictive environment with the use of supplementary aides and 
services could not be achieved satisfactorily, and must look for the location that 
is closest to the child’s home. 603 C.M.R. § 28.06(2)(f). The child should not be 
enrolled in an out-of-district placement that will require him or her to spend 
more than one hour in transit each way, though the team can make an exception 
to this rule. 603 C.M.R. § 28.06(8)(a). Out-of-district options may include 
placement in a “collaborative,” where a number of districts join together to fund 
a school that may be located out of the child’s district. Private day schools and 
residential schools are considered more restrictive placements. 603 C.M.R. 
§ 28.09. 

It is important to note that all regulations apply to out-of-district placements, and 
these schools must comply with all requirements under the IDEA and state law. 
603 C.M.R. § 28.06(f)(1). The administrator of special education for the town 
responsible for the child is required to make a good faith effort to ensure that the 
student’s IEP is being appropriately implemented and that the services are aimed 
at assisting the student to meet IEP goals. 603 C.M.R. § 28.06. If counsel has 
concerns that the child is not receiving a free appropriate education at a residen-
tial or day placement, it is appropriate to ask the administrator of special educa-
tion in the child’s town to resolve the problem. If necessary, these issues may be 
pursued at the BSEA or through a complaint to DOE (see section 24.13.8, below). 
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Services in the Home or Hospital 

If a physician issues a written order verifying that for medical reasons a student 
(including a student in regular education) must remain at home or in a hospital 
on a day or overnight basis (or any combination thereof) for not less than four-
teen cumulative school days in a given school year, the principal, in collabora-
tion with the special education administrator, must arrange for services “with 
sufficient frequency” that enable the student to “continue his or her educational 
program.” This includes all the services listed on the student’s IEP and applies to 
students enrolled in public school or placed by the school district in a private 
school. 603 C.M.R. § 28.03(3)(c). 

If, in the opinion of the student’s physician, a special education eligible student 
is likely to remain out of school for medical reasons for more than sixty school 
days in any school year, the special education administrator must convene a 
team meeting without undue delay to consider the need for further evaluation 
and to amend the existing IEP or develop a new IEP as appropriate. 603 C.M.R. 
§ 28.04(4). School districts must also serve students eligible for special education 
who attend nonpublic schools. 

(h) Duration of the IEP 

A child’s program is presumed to follow the regular school day and school year 
unless agreed otherwise. 603 C.M.R. § 28.05(4)(d). A team can specify that an 
extended-day program is necessary to meet the child’s needs for FAPE. 603 
C.M.R. § 28.05(4)(d). Massachusetts regulations state that an extended-year 
(twelve-month) program can be provided only if the team determines the child 
has demonstrated or is likely to demonstrate substantial regression in his or her 
learning skills or substantial difficulty in relearning such skills if an extended 
program is not provided. 603 C.M.R. § 28.05(4)(d)(1). However, the Massachu-
setts regulations differ significantly from the new federal regulations, which 
require simply that the child need extended year services in order to receive 
FAPE. 34 C.F.R. § 300.106. If advocating for the school to provide services dur-
ing the summer, counsel should rely on the more generous federal regulation. 

§ 24.13.4 Stage Four: Responding to the Proposed IEP 

The parent has thirty calendar days from receipt of the proposed IEP to respond 
by accepting or rejecting it in whole or in part. 603 C.M.R. § 28.05(7)(a). If the 
parent disagrees with the school’s evaluation of the student, he or she may re-
quest an independent evaluation. (See discussion below.) Once the parent accepts 
any or all programs or services, they must be provided “without delay.” 603 
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C.M.R. § 28.05(7)(b). The school cannot delay the provision of services because 
of funding issues. 34 C.F.R. § 300.103(c). If the parent rejects any part of the 
IEP, the school must inform the BSEA within five days after receipt of the re-
jected IEP. 603 C.M.R. § 28.08(3)(b). The BSEA will then send a packet of in-
formation to the parent containing information about the parent’s right to have 
mediation or to file an appeal on the portions of the IEP that are not accepted. 
603 C.M.R. § 28.08(3)(b). A parent can revoke or withdraw his or her consent at 
any time. 603 C.M.R. § 28.07(1)(a)(2). 

As discussed above, the child “stays put,” or remains in the then-current place-
ment, pending any proceedings at the BSEA or in court. 20 U.S.C. § 1415(j). 
The child should stay put as well if the parent wishes to obtain an independent 
evaluation prior to determining whether to accept or reject an IEP. Most schools 
will waive the thirty-day requirement to sign the IEP if the parent is waiting for 
an independent evaluation. Where stay put placements are not appropriate, par-
ents can place the child themselves (after giving notice to the school) and seek 
reimbursement for the cost of services. 34 C.F.R. § 300.145; see also Town of 
Burlington v Mass. Dep’t of Educ., 471 U.S. 359 (1985). For students who must 
stay put in inappropriate placements during the proceedings, compensatory edu-
cation and other relief for past deprivation may be available. Pihl v. Mass. Dep’t of 
Educ., 9 F.3d 184, 189–90 (1st Cir. 1993). 

§ 24.13.5 Stage Five: Independent Educational 
Evaluation (IEE) 

If a parent disagrees with the school’s initial evaluation or reevaluation of the 
child and wishes to obtain additional information, he or she may request an Inde-
pendent Educational Evaluation (IEE) in any areas already assessed by the school 
within sixteen months after the date of the school’s evaluation. 603 C.M.R. 
§ 28.04(5). See Exhibit 24K, Request for an Independent Educational Evalua-
tion. 

Children in the custody of the state and those eligible for free or reduced lunch 
are entitled to an IEE free of charge. Families who provide financial information 
demonstrating incomes less than 400 percent of the poverty level also receive 
free evaluations. A sliding scale applies for families with incomes between 400 
and 600 percent of the poverty level. 603 C.M.R. § 28.04(5). 

If the parent requests an evaluation in an area not already assessed by the school 
district, or if the parent does not meet income eligibility standards (above 
600 percent of poverty level), or if the family chooses not to provide financial 
documentation of family income, the school can agree to pay for the evaluation. 
If the school does not agree to pay for the evaluation, within five days of the 
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request for the IEE it must initiate a hearing at the BSEA to show that its own 
evaluation was appropriate. 603 C.M.R. § 28.04(5)(d). 

The IEE must be conducted by qualified persons who are registered, certified, 
licensed, or otherwise approved and who abide by the rates set by the Massachu-
setts Division of Health Care Finance and Policy. 114.3 C.M.R. § 30.02. The 
regulations state that “unique circumstances” may justify a higher rate. 603 
C.M.R. § 28.04(5)(a). If the client’s independent evaluator will not accept the 
state rate, counsel may request that the school have a discussion with the evalua-
tor about the evaluator’s charges, as school districts will occasionally agree to 
negotiate a rate that is higher than the state rate. 

Whenever possible, the IEE should be completed within thirty days after the 
parent has requested it. 603 C.M.R. § 28.04(5)(e). If the IEE is publicly funded, 
the report must be sent to the parents and to the school district. 603 C.M.R. 
§ 28.04(5)(e). Within ten school days from the date the school receives the IEE, 
the team must reconvene to consider the IEE and whether a new or amended IEP 
is appropriate. 603 C.M.R. § 28.04(5)(f). 

Counsel can assist the parent to find appropriate evaluators—experts in the 
child’s particular areas of need—who are licensed, will accept the state rates, 
and will complete the evaluation within a reasonable period of time. It is very 
important to find an evaluator who understands the complex questions about 
special education eligibility and ways to meet a student’s unique needs at school. 
(Many evaluators do not work in schools.) Names, addresses, and license num-
bers of the chosen evaluators should be provided to the school to expedite the 
process. Also note that clients in the child welfare system often have very com-
plex needs and thus require more intensive evaluations. Counsel should consider 
whether the provision (603 C.M.R. § 28.04(5)(a)) allowing for higher rates for 
unique circumstances may be helpful. 

Practice Note 
Where appropriate, counsel should consider obtaining an evaluation 
from another source, such as MassHealth, private insurance, the court 
clinic, a guardian ad litem evaluator, or an expert hired by counsel, to 
assist in the underlying state intervention case. Note that an IEE paid 
for by the school district must always be provided to the school. An 
IEE paid for by other sources does not carry this requirement. 
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§ 24.13.6 Stage Six: Annual Reviews and Full 
Reevaluations 

(a) Annual Reviews 

The school district must review the IEP and progress of each eligible child at 
least annually. 603 C.M.R. § 28.04(3). Annual reviews are used to evaluate 
whether the child is making meaningful progress in his or her educational pro-
gram, including meeting the goals set forth in the IEP for the previous year. New 
goals and objectives will be developed if, as expected, the original goals have 
been met. If the goals have not been met, a careful analysis must take place as to 
why the child is not progressing. Reevaluations may be needed. The team must 
revise the IEP to address any lack of progress and anticipated needs. It must utilize 
information provided by the parents, teachers, and others and the results of any 
reevaluations. 20 U.S.C. § 1414(d)(4)(A). 

(b) Reevaluations 

Reevaluations must comply with all the requirements, described above in 
§ 24.13.2, for initial evaluations. 20 U.S.C. § 1414(a)(2)(A). Federal law re-
quires that a reevaluation occur at least once every three years. 20 U.S.C. 
§ 1414(a)(2)(B)(ii). In addition, a reevaluation must occur any time the school 
determines that the child’s needs warrant a reevaluation or any time the child’s 
parent or teacher requests one. 34 C.F.R. § 300.303(a). The federal regulations 
state that the reevaluation can occur not more than once per year unless the parent 
and school agree otherwise. 34 C.F.R. § 300.303(b)(1). However, the Massachu-
setts regulations state that the evaluation can occur sooner than three years “if 
necessary.” 603 C.M.R. § 28.04(3). Arguably, this provision gives a parent the 
right to request a second evaluation within a twelve-month period based on ne-
cessity, even if the school does not agree. 

A host of circumstances might make an unscheduled reevaluation necessary, 
including a change in behavior or learning in the classroom, sudden homeless-
ness, placement in foster care, pregnancy, suspension or expulsion from school, 
or hospitalization. If, in the opinion of the student’s physician, an eligible child 
is likely to be out of school for medical reasons for over sixty school days, the 
team, without undue delay, must convene a team to consider evaluation needs 
and if appropriate amend the existing IEP or develop a new IEP suited to the 
student’s circumstances. 603 C.M.R. § 28.04(4).  

If the school proposes to determine that the child is no longer eligible for ser-
vices, it must conduct a reevaluation. 20 U.S.C. § 1414(c)(5)(A). If the school 
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proposes to change the child’s placement, it must conduct an evaluation pursuant 
to Section 504. 34 C.F.R. § 104.35(a). However, the evaluation is not required 
before the child graduates with a regular high school diploma or if the child ex-
ceeds the age of eligibility. 20 U.S.C. § 1414(c)(5)(B).  

Both state and federal law give parents the right to refuse to allow an initial 
evaluation and placement for a child. Parental consent also must be sought for a 
reevaluation and future placement, but if the school is unable to obtain consent 
for a reevaluation or if the parent revokes consent to a reevaluation or place-
ment, the school can seek resolution of the dispute at the BSEA if it determines 
that the parent’s failure or refusal to consent will result in a denial of a free appro-
priate education. 603 C.M.R. § 28.07(1)(b). 

Each time the school district evaluates a student, the parent or guardian retains 
the right to request an independent evaluation if he or she does not agree with 
the school’s evaluation. 

§ 24.13.7 Stage Seven: Determining Whether the Child 
Is Receiving FAPE 

As discussed above, FAPE is defined as special education and related services 
that are provided at public expense and under public supervision, that meet the 
standards of the State Educational Agency, span preschool through high school, 
and conform to the child’s IEP. 20 U.S.C. § 1401(9); 603 C.M.R. § 28.02(9). 
When all of the FAPE requirements have been met, the school is said to be pro-
cedurally compliant. Substantive compliance with FAPE, however, requires that 
certain qualitative standards be met. The IDEA and Massachusetts statutes, as 
well as federal and Massachusetts case law, are based on the expectation that 
students with disabilities will have achievements that are commensurate with 
their abilities. See In re Arlington Public Schools, BSEA Decision #02-1327 
(2002) (providing a clear analysis of the BSEA’s application of the meaningful 
educational progress standard) (available at http://www.doe.mass.edu/bsea/
decisions/02.1327.doc). 

A 2001 Massachusetts Department of Education Administrative Advisory states that 

the FAPE standard for delivery of special education 
services requires the school district to provide per-
sonalized instruction tailored to the student’s needs, 
with sufficient support services to permit the student 
to make meaningful educational progress. 
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See Guidance on the Change in the Special Education Standard of Service from 
“Maximum Possible Development” to “Free Appropriate Public Education” 
(FAPE), DOE Administrative Advisory SPED 2001 (emphasis added). Whether 
a child is making meaningful educational progress is a factual determination 
based on a broad range of factors, including expert tests and testimony, parent 
and teacher testimony, and an analysis of a variety of documents and records. 

Below are some questions to consider in assessing whether a student is making 
meaningful progress and thus can be said to be “receiving FAPE.” 

(a) Has the district complied with the procedural 
requirements of the laws and regulations? 

Questions might include: 

• Has the school provided an IEP setting forth all the child’s special 
education and related services? 

• Did the school comply with all the notice and time requirements? 

For example, a school might fail to implement an agreed-upon IEP, or to evalu-
ate a student within the appropriate time, or to inform parents of their procedural 
rights in their native language. A failure to comply with these procedural re-
quirements can be deemed a past or present denial of FAPE if the procedural 
inadequacies: (1) impeded the child’s right to a free appropriate public educa-
tion; (2) significantly impeded the parents’ opportunity to participate in the deci-
sion-making process regarding the provision of FAPE; or (3) caused a deprivation 
of educational benefits. 20 U.S.C. § 1415(f)(3)(E)(ii). Compensatory education, 
reimbursement for the cost of services, or other relief may be awarded in these 
circumstances. See Pihl v. Mass. Dep’t of Educ., 9 F.3d 184, 189–90 (1st Cir. 1993). 

(b) Is the student’s progress in the general curriculum 
meaningful? 

The Massachusetts special education regulations require that the student’s team 
design instruction or related services that enable the student to “progress effec-
tively in the content areas of the general curriculum.” 603 C.M.R. § 28.05(4)(b). 
The content areas of the general curriculum include both the learning standards 
for all students that Massachusetts has established through the state curriculum 
frameworks and the curriculum that a district or school may establish for its stu-
dents. Students with disabilities are entitled to supports and services that enable 
them to access this regular education curriculum and to make meaningful aca-
demic progress in accordance with their individual potential. This includes all 
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areas of the curriculum, including nonacademic and extracurricular activities, 
transition services, physical education, specials like art and music, meals, and 
any other activities participated in by the child’s nondisabled peers. 34 C.F.R. 
§§ 300.108, 300.110, 300.117. 

(c) Is progress in social and emotional areas meaningful? 

Social and emotional disabilities can have an enormous impact on a child’s abil-
ity to learn the general curriculum. It is important to keep in mind as well that 
students can have disabilities that do not necessarily affect their progress in the 
academic content areas of the general curriculum, but which do affect their so-
cial or emotional growth. Learning to work with others, trust authority figures, 
and follow instructions and rules are learning goals for all students. Difficulty 
developing these skills can impede meaningful progress in important social and 
emotional areas, even if it does not directly affect academic performance. In re 
Arlington Public Schools, BSEA Decision #02-1327 n.28 (2002). State regula-
tions clarify that emotional and social growth are important aspects of FAPE: 

Progressing effectively in the general education pro-
gram shall mean to make documented growth in the 
acquisition of knowledge and skills, including so-
cial/emotional development, within the general edu-
cation program, with or without accommodations, 
according to chronological age and developmental 
expectations, [and] the individual educational potential 
of the child. 

603 C.M.R. § 28.02(17) (emphasis added). 

(d) Is progress taking place in the least restrictive 
environment? 

When analyzing whether a child is receiving FAPE, it is important to consider 
whether a school has provided the supports and services necessary to enable the 
child to remain in the least restrictive environment. If there are supports and 
services that could help the child succeed in the regular education environment, 
these should be provided to meet the LRE requirement of FAPE. 
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(e) Is progress meaningful in relation to the educational 
potential of the child? 

Free Appropriate Public Education requires that services and supports be de-
signed to help each eligible child achieve his or her potential for academic, emo-
tional, and social growth. G.L. c. 71B, § 1; 603 C.M.R. § 28.01(3). 

(f) Are the special education and related services the child 
is receiving designed to meet his or her unique needs? 

FAPE analysis is highly individualized and requires that the particular child’s 
unique needs be taken into consideration. This means that the specialized in-
struction and related services a child receives should not be driven by his or her 
disability category or by the programs that a district happens to have in place. 

(g) Is the child receiving the related services necessary 
to access the general curriculum and/or benefit 
from special education? Is the child receiving all 
necessary accommodations? 

As discussed above, related services can include a wide range of supportive ser-
vices. When, for example, a related service, such as occupational therapy, en-
ables a child, who otherwise is not receiving special education, to write the al-
phabet, or speech therapy enables a child to enter classroom discussions about 
the curriculum, the related service is considered necessary in Massachusetts to 
access the general curriculum. Similarly, counseling may enable a student with 
depression to focus on school work in class, and adaptive physical education 
might improve a child’s capacity to access the physical education curriculum. 
Putting tennis balls on the legs of chairs for a child with sensory integration 
problems, giving extra time on tests, and giving preferential seating are consid-
ered accommodations that should be written into an IEP if necessary. See Re-
quirements for the Participation of Students with Disabilities in MCAS: A Guide 
for Educators and Parents, Mass. Dep’t of Education (2006) (available at 
http://www.doe.mass.edu/mcas/alt/spedreq.pdf). All of these examples represent 
the use of supportive services and accommodations to enable a child to access 
the general curriculum. 
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(h) What documentation and information are considered in 
determining whether meaningful progress has taken place? 

In determining whether the student is making meaningful educational progress 
in any area of the curriculum, virtually all information available about the child 
must be considered. While quantitative measurements, such as scores on the 
MCAS or grades at school, should be considered, the federal regulations require 
a deep analysis, of which these two pieces of information are only a part. 34 
C.F.R. § 300.306(c)(1). Note that advancing from grade to grade by itself is not 
sufficient evidence of meaningful progress. 34 C.F.R. § 300.101(c). The regula-
tions state that on an annual basis, the team must analyze whether the child is 
making progress toward annual goals established by the team. See 34 C.F.R. 
§ 300.324(b)(1)(i). The team must consider new information from a wide variety 
of assessments, information about the child provided to or by the parent, and any 
other needs the child may have. 34 C.F.R. § 300.306(c)(1). Finally, the regula-
tions require the team to consider “other matters,” emphasizing that the analysis 
is open-ended and individualized. 34 C.F.R. § 300.324(b)(1)(ii)(E). Often, psy-
chological information plays a key role both in assessing academic progress as 
well as social and emotional progress. Additionally, occupational and physical 
therapists or physical education teachers should weigh in on the child’s progress 
in physical activities. 

§ 24.13.8 Stage Eight: Ensuring Compliance with the 
Law—Complaints, Mediation, and Appeal to 
the Bureau of Special Education Appeals (BSEA) 

(a) Program Quality Assurance Complaint 

If counsel identifies a clear violation of law, such as a failure to implement a 
signed IEP, a complaint can be filed at the Department of Education’s Program 
Quality Assurance (PQA) department. If the issue is more complex or requires a 
credibility determination, a mediation or complaint at the BSEA may be required. 

(b) Bureau of Special Education Appeals 

Prior to 2010, the BSEA was an independent unit within the Department of Ele-
mentary and Secondary. On July 1, 2010, the BSEA was officially transferred 
from the DESE to the Division of Administrative Law Appeals. However, the 
BSEA is still physically at the DESE main office in Malden and the BSEA Web 
site can be found within the DESE Web site.  
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The BSEA provides mediation, advisory opinions, and hearings to resolve dis-
putes among parents, schools, and state agencies. A parent can request relief 
from the BSEA on any matter concerning eligibility, evaluation, services, or 
placement under state or federal special education law as long as the alleged 
violation is within the two-year statute of limitations. 20 U.S.C. § 1415(b)(6). 
Although a child under the age of eighteen technically does not have standing in 
a special education case where there is an adult decision maker, the BSEA has 
entertained requests from counsel on behalf of children. 

Mediation is available through the BSEA as an alternative to a due process hear-
ing or PQA complaint. Mediation can be requested before or after filing a com-
plaint. If mediation is used to resolve a complaint that has been filed, the new 
IDEA requires that when resolutions are reached, the parties must execute a le-
gally binding document setting forth the terms of the agreement. The agreement 
is enforceable in state or federal court. Discussions in the mediation cannot be 
used as evidence in a subsequent due process hearing or civil proceeding. 20 
U.S.C. § 1415(e). 

(c) Substantive Violations 

The BSEA will hear disputes over eligibility; appropriate placement; the need 
for additional services; the need for modifications to a classroom; accommoda-
tions for students, including accommodations for testing (MCAS and other 
tests); discipline; access to the general curriculum; compensatory education; the 
right to an evaluation; as well as numerous other issues related to the provision 
of a free appropriate education. The only limitation is that a school district may 
not request a hearing on a parent’s failure or refusal to consent to an initial 
evaluation or initial placement of a student in a special education program. 

(d) Procedural Violations 

In addition, the BSEA will hear complaints involving violations of IDEA proce-
dures, such as requirements for proper notice to parents, timelines, compliance 
with IEPs, and timely identification of children in need of special education. The 
BSEA has jurisdiction to make compensatory education awards, issue stay put 
orders (including returning students to school from suspensions or expulsions), 
and make findings that in some circumstances can form the basis for damage 
remedies in unusual circumstances. 
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(e) Expert Testimony 

Experts play a central role in special education cases. Teachers and school psy-
chologists will be viewed as experts, with the advantage of seeing the child 
every day. The child’s case benefits from using highly experienced independent 
experts who can observe the child in his or her school setting. These experts can 
also respond to the school’s position and resolve any conflicting testimony. 

(f) Cost Sharing and Provision of Services by a State Agency 

Cost sharing between the school and the state Departments of Elementary and 
Secondary Education, Children and Families, Developmental Services, or Men-
tal Health is an option when a child needs a residential placement. If a child 
needs a residential placement for educational reasons, then the state DOE will 
reimburse the local school district for a portion of the cost pursuant to a statutory 
formula (known as the “circuit breaker”). G.L. c. 71B, § 5A. However, if a child 
needs a residential placement for reasons unrelated to his or her education, then 
the agency that is serving the child (DCF, Department of Mental Health, De-
partment of Developmental Services, Department of Public Health) should be 
approached to cost share. The BSEA has jurisdiction over all state agencies and 
may determine, “in accordance with the rules, regulations and policies of the 
respective agencies, that services shall be provided by [the agencies] in addition 
to the IEP services to be provided by the school district.” 603 C.M.R. 
§ 28.08(3). 

A full discussion about procedure and practice at the BSEA is beyond the scope 
of this chapter. A helpful reference manual is Special Education Law in Massa-
chusetts (MCLE, Inc. 3rd ed. 2010). In addition, the BSEA Web site has a wealth 
of information about mediation, advisory opinions, and due process hearings, in-
cluding request forms and hearing rules. See http://www.doe.mass.edu/bsea. 

§ 24.14 SCHOOL DISCIPLINE IN BRIEF 

As mentioned in the beginning of this chapter, children in foster care have a high 
incidence of emotional and behavioral problems. Consequently, they are much 
more likely than other children to be suspended or expelled from school. 
Kortenkamp & Ehrle, The Well-Being of Children Involved with the Child Wel-
fare System: A National Overview (Urban Institute 2002) (available at 
http://www.urban.org). Indeed, the numbers are staggering. In an analysis of 
national data by the Urban Institute, it was reported that 32 percent of youth in 
care between the ages of twelve and seventeen had been suspended or expelled in 
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the past year. The Well-Being of Children Involved with the Child Welfare System: 
A National Overview (Urban Institute 2002). 

Such disciplinary actions can have grave consequences for students. In Massa-
chusetts, a student who is not protected by special education or Section 504 laws 
may be expelled from school without the right to receive any education from a 
public school. Although some school districts may provide alternative education 
or permit a child to request reentry after a period of time, this is generally at the 
discretion of the school. Fortunately, the special education laws provide impor-
tant protections against suspension and expulsion for disabled students. In addi-
tion, special education laws ensure that all eligible students continue their educa-
tion, even if they may be in a different location. Even students who did not have 
an IEP before the disciplinary proceeding may receive the IDEA’s protections if 
they are referred for an evaluation and are found eligible for special education. 

The first part of this section briefly covers discipline and expulsion laws as they 
relate to all students, those with and those without disabilities. The second part 
of this section will focus on the strong federal protections regarding discipline 
for students with disabilities. The third section describes how to invoke these 
strong federal protections for students who may have disabilities but who have 
not been identified at the time of the suspension or expulsion. 

The discipline rules are quite complicated. Effectively invoking the IDEA pro-
tections can make the difference between a child’s permanent exclusion from 
school or the provision of individualized instruction and supportive services in 
an appropriate educational setting. Counsel new to this practice area should con-
sider consulting with a special education attorney specialist when a child client 
(with or without identified disabilities) is facing a suspension or expulsion. A list 
of special education advocacy law offices and agencies is included at Exhibit 
24C. 

§ 24.14.1 Discipline Rules and Guidelines Relating 
to All Students 

Massachusetts law requires school districts to publish a student code of conduct 
that includes due process procedures and standards for suspending and expelling 
regular and special education students. G.L. c. 71, § 37H. In high school, these 
procedures must be published in a student handbook. G.L. c. 71, § 37H. Disci-
pline hearings must at a minimum meet the requirements set forth in these pub-
lished policies. If a child has been suspended or is facing an expulsion hearing, 
counsel should make sure to get a copy of the school district’s code of conduct. 
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In Goss v. Lopez, the Supreme Court established minimum due process protec-
tions for students. 419 U.S. 565, 581–84 (1975). The Court held that students 
cannot be removed from school even for a part of the day without being given 
oral or written notice of the charges, an explanation of the evidence the authori-
ties have, and an opportunity to present the student’s side of the story. 419 U.S. 
at 581–84. The Court further said that the formality of the due process proce-
dures should increase with the length of the suspension. 419 U.S. at 584. Thus, 
for a suspension of part of a day up, oral notice and an opportunity to hear the 
charges might be enough, whereas a suspension beyond ten days may require 
more extensive due process formalities. 419 U.S. at 584. 

The Department of Education has issued an advisory addressing procedures sur-
rounding discipline in schools. See DOE Advisory Opinion on Student Disci-
pline (available at http://www.doe.mass.edu/lawsregs/advisory/discipline/
AOSD1.html). A copy is also included at Exhibit 24D. 

The Advisory Opinion states that when a student is facing a possible long-term 
suspension or expulsion, the following procedural protections should be provided: 

• written notice of the charges (in the student’s primary language); 

• the right to be represented by a lawyer or advocate (at the student’s 
expense); 

• adequate time to prepare for the hearing; 

• access to documented evidence prior to the hearing; 

• the right to request that witnesses attend the hearing, and to ques-
tion them (although some courts have held that in the school con-
text, the student’s right to confront and cross-examine student 
witnesses may be outweighed by the need to protect the student 
witnesses from possible retaliation); 

• the right to have the proceedings recorded electronically or otherwise; 

• the right to have the proceedings interpreted into the parent’s or 
student’s primary language; and 

• a reasonably prompt written decision including specific grounds 
for the decision. 

Advisory Opinion at 2. 
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(a) Expulsion Under Massachusetts Law 

Massachusetts law provides for two types of expulsions: school committee ex-
pulsions under G.L. c. 76, §§ 16, 17, and principal expulsions under G.L. c. 71, 
§§ 37H, 37H½. The general rule is that a school committee cannot permanently 
exclude a student from the public schools for alleged misconduct without first 
giving the student and his or her parent an opportunity to be heard. G.L. c. 76, 
§ 17. Any student who has been refused admission or excluded from the public 
schools or from the advantages, privileges, and courses of study of such public 
schools must be provided upon request with a written statement of reasons for 
the exclusion, and if unlawful, the student may recover in tort. G.L. c. 76, § 16. 

There are four instances in which a principal, rather than the school committee, 
can expel a student. G.L. c. 71, §§ 37H, 37H½. They are as follows: 

• if the student is found on school premises or at a school-sponsored 
or school-related event in possession of a dangerous weapon, in-
cluding, but not limited to, a gun or a knife; 

• if the student is found on school premises or at a school-sponsored 
or school-related event in possession of a controlled substance as 
defined in G.L. c. 94C, including, but not limited to, marijuana, 
cocaine, or heroin; 

• if the student assaults a member of the educational staff on school 
premises or at a school-sponsored or school-related event; or 

• if the student has been convicted of a felony and the principal deter-
mines that the student’s continued presence in school would have a 
substantial detrimental effect on the general welfare of the school. 

G.L. c. 71, §§ 37H, 37H½. An expulsion under Section 37 or 37½ can be appealed 
to the superintendent. G.L. c. 71, §§ 37H, 37H½. 

If a student is expelled under Sections 37H or 37H½, no other school district is 
required to admit the student. G.L. c. 71, §§ 37H, 37H½. While some districts 
provide alternative education to expelled students, there is no requirement that 
they do so. Bd. of Educ. v. Sch. Comm. of Quincy, 415 Mass. 240 (1993). Parents 
may set up a home schooling program or enroll their child in private or parochial 
school. See, e.g., Parkins v. Boule, 2 Mass. L. Rep. 331 (Mass. Sup. Ct. 1994). 
Some schools allow expelled students to petition for readmittance after a set 
period of time. See Isabel Raskin, “Getting Back to Where You Once Belonged: 
Post-Expulsion School Re-entry Strategies,” Suffolk U. Law School Juvenile 
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Justice Center Newsletter (Feb. 2005) (available at http://www.law.suffolk.edu/
academic/clinical/jjc/news.cfm).  

Practice Note 
Under the Fostering Connections to Success and Increasing Adop-
tions Act of 2008, DCF must ensure that all children in foster care who 
have reached the minimum age for compulsory school attendance are 
enrolled full time in school, unless they have graduated from high 
school or are being home schooled or participating in a course of in-
dependent study administered by the local school district in accor-
dance with state law. 42 U.S.C. § 671(a)(30). The only other excep-
tion is if the child is incapable of attending school on a full-time basis 
due to a medical condition. 42 U.S.C. § 671(a)(30). Arguably, this 
means if a child in DCF custody is permanently expelled from 
school, DCF must make other arrangements for the child’s educa-
tion, such as enrolling the child in a private school or placing the 
child with a family qualified to home school the child. 

Expulsion hearings are serious proceedings where children can forever lose their 
right to an education. Moreover, admissions made at this hearing are often on 
the record and can become evidence in court. Counsel should ensure that the 
child receives the basic due process protections outlined in the statutes, case law, 
and the DOE Advisory Opinion. In addition, counsel can use the expulsion hear-
ing to obtain evidence on the record of the child’s disability, which can in turn 
help establish the child’s eligibility for special education. Many behaviors that 
underlie disciplinary infractions are not willful or intentional behaviors but ra-
ther are often related to depression, posttraumatic stress disorder, oppositional 
defiance disorder, conduct disorder, or other disabilities that may qualify the 
student for special education supports and services. 

(b) Suspensions 

Long- and short-term suspensions can be carried out as set forth in the school 
policies or handbook. G.L. c. 71, § 37H. In addition, G.L. c. 71, § 37H½ pro-
vides that if a student has been charged with a felony, he or she can suspended if 
the principal determines that the student’s continued presence in school would 
have a substantial detrimental effect on the general welfare of the school. The 
suspension may continue “for a period of time determined appropriate by [the] 
principal.” G.L. c. 71, § 37H½. Upon conviction of a felony, expulsion proceed-
ings may be instituted. G.L. c. 71, § 37H½(2). 
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§ 24.14.2 Discipline Rules for Students with Disabilities 

Some children with disabilities develop behavior problems that result in school 
discipline. If a child qualifies for special education services and his or her be-
havior is a manifestation of the disability, there are strong federal protections 
against suspension and expulsion from the child’s placement. Where a child has 
a disability but the behavior for which the student is being disciplined is deter-
mined not to be a manifestation of the disability, the child can be removed from 
his or her current placement to be educated in another location. However, under 
no circumstances may a child who qualifies for special education be denied an 
education. 20 U.S.C. § 1412(a)(1)(A); 20 U.S.C. § 1415(k)(1)(D). In addition, 
the rules allowing removal apply only when a child violates the school’s pub-
lished code of student conduct. A child eligible for special education may not be 
removed when the school has a concern that does not involve the student code. 
20 U.S.C. § 1415(k)(1). 

(a) Preventing Behavior Problems 

Preventing behavior problems before they spin out of control is the best way to 
avoid later suspensions or expulsions. Requesting a special education evaluation 
prior to behavior code violations will trigger the protections of the IDEA. In 
addition, the IDEA requires that if the behavior of a child with a disability “im-
pedes her learning or that of others,” the child’s team must consider adding to 
the IEP positive behavior interventions, strategies, and supports. 20 U.S.C. 
§ 1414(d)(3)(B)(i). Appropriate services may include psychological or social 
work services, such as group and individual counseling for the child or parent as 
well as parent training. The risk of extended removal from school can be dra-
matically reduced by advocating for placement of social, emotional, and behav-
ioral objectives and positive behavioral supports in the IEP before a violation of 
a school disciplinary code occurs. 

(b) Exceptions to the Stay Put Rule 

As discussed above, the general rule is that, for children with disabilities, the 
school cannot make any changes to the child’s placement for disciplinary or 
other reasons without first going through all the procedures outlined in the spe-
cial education law. 20 U.S.C. § 1415(j). However, the IDEA contains exceptions 
to this general stay-put rule for students who violate a code of student conduct, 
as discussed below. 
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Removals of Ten Days or Less 

Under federal law, removing a child with a disability from school for ten days or 
less for a code violation does not constitute a change in placement and, there-
fore, does not trigger the procedural protections of the IDEA. In other words, 
school personnel may remove a child with disabilities from his or her educa-
tional placement (i.e., suspend or order an appropriate interim placement for 
such children) for up to ten school days for violating the school’s code of con-
duct. 20 U.S.C. § 1415(k)(1)(B). In this regard, the school may discipline students 
with disabilities in the same manner it disciplines children without disabilities, 
as long as any removals do not exceed ten days. 

Removals of More than Ten Days (Ten-Day Rule) 

After the tenth day of removal in the same school year, whether the removals are 
consecutive or cumulative (see below), an important federal right comes into 
play during any subsequent days of removal: The school must provide educa-
tional services so as to enable the child to “continue to participate in the general 
education curriculum, although in another setting, and to progress toward meet-
ing the goals set out in the child’s IEP” and to “receive, as appropriate, a func-
tional behavioral assessment, behavioral intervention services and modifica-
tions, that are designed to address the behavior violation so that it does not re-
cur.” 20 U.S.C. § 1415(k)(1)(D)(i), (ii). These rights are meant to ensure that the 
child continues his or her education and that the school addresses the underlying 
reasons for the misbehavior. 

Practice Note 
It is often a good idea to consider having the parent request that a 
functional behavioral assessment (FBA) be completed at the time of 
the referral for an initial evaluation. Often, FBAs will contain descrip-
tions of the child’s behavior and suggestions for addressing it that will 
turn out to be very helpful in arguing against a long-term removal later. 

Removals of More than Ten Consecutive Days (Change in Placement) 

Removing a child with a disability from school for more than ten consecutive 
days for code violations does constitute a change in placement and does trigger 
the procedural protections of the IDEA. 34 C.F.R. § 300.536(a)(1) More specifi-
cally, when a school desires to remove a child with a disability for more than ten 
consecutive days it must first hold a hearing, called a manifestation determina-
tion (see below). 20 U.S.C. § 1415(k)(1)(E)(i). If the child’s behavior is deter-
mined to be a manifestation of his or her disability, then the school must return 
the student to his or her regular placement (unless the parent and the school 
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agree on a new placement). In that case, the team also must conduct a functional 
behavioral assessment (FBA), implement a behavioral intervention plan (BIP), 
or review an existing BIP and make modifications as needed.  

If the child’s behavior is determined not to be a manifestation of his or her dis-
ability, the school may proceed with the removal to the same extent it could re-
move a nondisabled student for similar behavior. 20 U.S.C. § 1415(k)(1)(C). As 
discussed above, however, a child with a disability must be educated after the 
tenth day. 

Removals of More than Ten Cumulative Days  
(May Be a Change in Placement) 

Whereas removals of ten consecutive days are always considered a change in 
placement, removals of ten cumulative days are considered a change in place-
ment—and therefore trigger a manifestation determination—only if they amount 
to a pattern. 34 C.F.R. § 300.536(a)(2). According to the regulations, a pattern 
occurs 

• because the series of removals total more than ten school days in 
a school year; 

• because the behavior is substantially similar to the child’s behav-
ior in previous incidents that resulted in the series of removals; and 

• because of such additional factors as the length of each removal, 
the total amount of time the child has been removed, and the 
proximity of the removals to one another.  

34 C.F.R. § 300.536(a)(2). 

If the removals constitute a pattern, then they are considered a change in place-
ment and the procedural protections in the law (e.g., manifestation determina-
tions) are triggered. If, however, the “public agency” (not the team) does not 
find that the removals constitute a pattern, the school can continue to remove a 
child with a disability beyond the tenth cumulative day without triggering 
change of placement rights. 34 C.F.R. § 300.530(b)(1). Importantly, this deter-
mination regarding pattern is subject to review by the BSEA and the courts. 34 
C.F.R. § 300.536(b). 

Manifestation Determinations 

For removals of more than ten consecutive days and for removals that constitute 
a pattern, the school must hold a manifestation determination hearing within ten 
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school days of making its disciplinary decision. 20 U.S.C. § 1415(k)(1)(E)(i). 
The manifestation determination is held at a meeting where relevant members of 
the team review all relevant information in the student’s file (including the IEP, 
teacher observations, and any information provided by the parent) and then de-
cide whether the behavior was a manifestation of the child’s disability. 20 U.S.C. 
§ 1415(k)(1)(E)(i). A finding of manifestation means that the conduct in ques-
tion was caused by, or had a direct and substantial relationship to, the child’s 
disability, or that the conduct was the direct result of a failure to implement the 
child’s IEP. 20 U.S.C. § 1415(k)(1)(E)(i). 

If the team finds the behavior was a manifestation of the child’s disability, the 
student must be returned to his or her school placement unless the parent and 
school agree to a new placement. 20 U.S.C. § 1415(k)(1)(F)(iii). In addition, the 
IEP team must conduct a functional behavioral assessment (FBA), implement a 
behavioral intervention plan (BIP), or review an existing BIP and make modifi-
cations as needed. 20 U.S.C. § 1415(k)(1)(F)(i), (ii). 

If the team finds that the child’s behavior was not a manifestation of his or her 
disability, the child loses his or her stay put rights. 20 U.S.C. § 1415(k)(1)(C). In 
that case, the student can be disciplined in the same manner and for the same 
length of time as a nondisabled student with one important exception. 20 U.S.C. 
§ 1415(k)(1)(C), § 1412(a)(1). The child must continue to receive FAPE, although 
it can be provided in an interim alternative educational setting. 20 U.S.C. 
§ 1415(k)(1)(C), § 1412(a)(1). This means that the child must continue to re-
ceive services to enable him or her to participate in the general curriculum and 
to make progress toward the goals in the IEP. 20 U.S.C. § 1415(K)(1)(D). The 
new “interim” educational placement must be determined by the IEP Team. 20 
U.S.C. § 1415(k)(2). In addition, the child has the right to receive a functional 
behavioral assessment and to receive intervention services and modifications 
that are designed to address the behavior so that it does not recur. 20 U.S.C. 
§ 1415(k)(1)(D)(i). 

Forty-Five-Day Rule 

The school may remove a student for up to forty-five school days to an interim 
alternative educational setting without conducting a manifestation determination 
in the following circumstances: 

• the student carries a weapon to or possesses a weapon at school, a 
school function, or on school premises; 

• the student knowingly possesses or uses illegal drugs, or sells (or 
solicits the sale of) a controlled substance while at school, on 
school premises, or at a school function; or 
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• the student inflicts serious bodily injury upon another person 
while at school, on school premises, or at a school function. 

20 U.S.C. § 1415(k)(1)(G). The child must continue to receive FAPE, including 
the services necessary to make progress toward the IEP goals. 20 U.S.C. 
§ 1415(k)(1)(D). 

The school at any time may request the BSEA to make a finding that the “cur-
rent placement of [an eligible] child is substantially likely to result in injury to 
the child or to others.” If the BSEA makes this finding, the hearing officer can 
order that a student be removed to an appropriate interim alternative educational 
setting for not more than forty-five school days. 20 U.S.C. § 1415(k)(3)(B). 

The school must notify the parent of its decision to take disciplinary action and 
accord the parent all available protections. 20 U.S.C. § 1415(k)(1)(H). If a par-
ent disagrees with any action taken by the school, including the decision of any 
manifestation determination or the team’s choice of interim placement for the 
child, he or she may file an appeal with the BSEA. However, the student will 
remain in the interim alternative setting selected by the team pending the deci-
sion of the hearing officer. 20 U.S.C. § 1415(k)(4). Parents should be made 
aware that they have the right to an expedited hearing in these circumstances. 20 
U.S.C. § 1415(k)(4)(B). 

§ 24.14.3 Discipline of Children Not Yet Identified 
as Eligible for Special Education 
and Related Services 

A child who has not yet been identified as eligible for special education may also 
benefit from the IDEA protections even if he or she has already been suspended or 
expelled. 20 U.S.C. § 1415(k)(5)(A). Such children may be referred for an evalua-
tion. If the school had knowledge that the child had a disability before the com-
plained-of behavior, the child is entitled to the same protections under the IDEA as 
a child who has already been found eligible for special education. 20 U.S.C. 
§ 1415(k)(5)(A). The school is “deemed” to have knowledge if the behavior 
occurred after the parent requested an evaluation (which does not have to be in 
writing) or wrote to administrative or supervisory personnel about his or her 
concerns that the child might need special education. 20 U.S.C. § 1415(k)(5)(B). 
The school is also deemed to have knowledge if the child’s teacher or other 
school personnel expressed concerns about a pattern of behavior to the adminis-
trator of special education or to other supervisory personnel. 20 U.S.C. 
§ 1415(k)(1)(5)(B). Counsel should review the child’s education records for any 
evidence that the school had prior knowledge that the child has a disability. 
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If the school did not have knowledge that the child had a disability prior to the 
suspension or expulsion from school, the child is entitled to an expedited evalua-
tion, and if found eligible for special education, then he or she is entitled to all 
the rights under the IDEA. 20 U.S.C. § 1415(k)(5)(D). However, during the 
evaluation, the child remains in the “education placement determined by school 
authorities.” 20 U.S.C. § 1415(k)(5)(D). 

Practice Note 
If the child has a diagnosed disability, it is very helpful if the school is 
informed in writing at the time of the diagnosis.  

These rules can be extremely complicated to apply, and counsel should consider 
contacting a special education specialist when a client in regular or special edu-
cation is facing disciplinary removal from school. It could mean the difference 
between the student getting expelled or staying in school and receiving supports 
to address problems related to an emotional disturbance or other disability. 

 

Thanks to Katherine Rucker of Center for Public Representation for her careful 
input on the special education discipline section, which was adapted from Mas-
sachusetts Advocates for Children’s manual titled “Educational Rights of Chil-
dren Affected by Homelessness and/or Domestic Violence” (available on the 
Web at http://www.massadvocates.org). Thanks also to Michael Gregory of the 
Trauma and Learning Policy Initiative, a Senior Fellow at the Hale and Dorr 
Legal Services Center, for his overall assistance on this chapter. 
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EXHIBIT 24A—DOE McKinney-Vento Advisories 
2004-9 and 2007-9A 

McKinney-Vento Homeless Assistance 

Homeless Education Advisory 2004-9: Children and Youth in State 
Care or Custody 

This advisory is intended to provide guidance to local school districts and social 
service providers in Massachusetts as they implement the provisions of the fed-
eral McKinney-Vento Homeless Education Act (McKinney-Vento) regarding the 
identification, enrollment, attendance, and success in school of children and 
youth who are in the care of the state while awaiting foster care placement and 
who are therefore designated as being homeless. 

Definition: As stated in Homeless Education Advisory 2002-1: Definitions, the 
Massachusetts Department of Education has adopted Section 725(2) of McKin-
ney-Vento regarding the definition of homeless children and youth. Included in 
this definition of homeless are children and youth awaiting foster care place-
ment. In collaboration with the Department of Social Services, the Massachu-
setts Department of Education has determined that children and youth in state 
care or custody who have been placed out of their homes into temporary, transi-
tional, or emergency living placements are awaiting foster care placement and 
therefore homeless. This would include students living in programs referred to 
as “shelters,” “hotline homes,” “bridge” homes, and diagnostic placements since 
such programs, by design, provide temporary, transitional or emergency hous-
ing. Additionally, there may be other instances in which children may be placed 
in residences that are not temporary by design (for example, a foster home used 
as a short term placement) but are emergency, transitional, or temporary place-
ments for the child in question. 

Identification: Which children and youth in state care or custody are awaiting 
foster care placement and therefore should be identified as homeless shall be de-
termined by the homeless liaison based on the above definition in consultation 
with the students’ social worker. Note: Children and youth living in shelters, hot-
line homes, bridge homes or diagnostic placements are considered homeless for 
purposes of McKinney-Vento; other children and youth in care or custody who 
may be awaiting foster care must be identified on a case-by-case basis, taking into 
consideration whether their living situation is an emergency, transitional, tempo-
rary placement or is intended as a long term, foster care living arrangement. 
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For students who age out of state care and are unable to secure permanent housing, 
refer to Homeless Education Advisory 2004-8: Unaccompanied Youth. 

Enrollment: Homeless children and youth in state care or custody must either 
remain in their school of origin or be immediately enrolled in the school where 
they are temporarily residing like any other homeless student. They may be en-
rolled by the social worker or the parent/guardian. As stated in Homeless Educa-
tion Advisory 2002-1: Definitions: enrollment shall mean attending classes and 
participating fully in school activities. 

Attendance and Success: Children and youth in state care or custody who are 
identified as homeless have the same rights as other homeless students to fully 
attend and participate in all school activities, classes, educational opportunities, 
meals, social and athletic events, clubs, teams, and other services. 

When necessary, the district shall seek the designation of an educational surro-
gate parent (ESP) for a student with a disability or suspected of having a disabil-
ity. Lack of an ESP may not impede enrolling a student. Individual Education 
Plans shall be promptly implemented and team meetings called. 

Dispute Resolution: Should an enrollment dispute arise with the district, the 
social worker shall be afforded the rights of a parent under McKinney-Vento, 
and the student shall remain in the selected school while the dispute is being 
resolved. (See Advisories 2003-7, 7A, and 7B.) 

Students in state care or custody who are awaiting foster care and therefore de-
termined to be homeless are entitled to the same educational rights and services, 
including transportation, under McKinney-Vento as any homeless child or youth 
in the care of their parent(s)/guardian(s). 
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McKinney-Vento Homeless Assistance 

Homeless Education Advisory 2007-9A—Addendum to Homeless 
Education Advisory 2004 9: Children and Youth in State Care 
or Custody 

This addendum to Homeless Education Advisory 2004 9: Children and Youth 
in State Care or Custody addresses program design changes to the system that 
provides children and youth who are in the care or custody of the Department of 
Social Services (DSS) with short-term temporary, transitional or emergency 
housing. All other provisions of Homeless Education Advisory 2004-9 continue 
in effect. 

Stabilization, Assessment and Rapid Reintegration/Reunification (STARR) Pro-
grams are short-term placements that have replaced the temporary, transitional, 
or emergency housing previously provided by “bridge” homes, diagnostic as-
sessment centers, and shelters. As a result, placements in STARR Programs, 
both latency and adolescent, are considered temporary, transitional, or emer-
gency homeless housing under the McKinney-Vento Homeless Assistance Act. 

The STARR program model anticipates a 14 to 45 day length of stay. Upon dis-
charge from STARR, children and youth will either return home, or be placed 
into another DSS placement such as a group or foster home and thus will no 
longer be considered homeless for purposes of McKinney-Vento. However, 
there may be occasions when DSS is unable to reunify the student with his fam-
ily or make another appropriate placement within 45 days DSS anticipates that 
stays longer than 45 days will be the exception, not the rule. If it is necessary for 
the student to remain in the STARR program beyond 45 days, the student will 
continue to be considered homeless. 

The presumption is that the majority of students in STARR placements will be 
educated in their school of origin. However, there may be some students who are 
enrolled in the school district where the STARR placement is located, based on 
the best interest of the particular student. The transportation services required for 
such students is described in Homeless Education Advisory 2002 3: School 
Selection and Transportation Requirements for Homeless Students. It should 
be noted that there may be limited situations when DSS determines that a stu-
dent in a STARR placement is unable to leave the program, in which case, edu-
cational services for such student will be provided within the STARR program. 
Communication between DSS, the STARR program and the responsible school 
district is critical to ensure that such students receive appropriate educational 
services. Key elements in the coordination of services for children educated in 
STARR programs include the following: 
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• Notice - DSS will notify the responsible school system when 
children and youth are to be educated in a STARR program so 
that educational planning discussions can begin (entry notification 
is needed even if the student is returning to the school of origin so 
that transportation can be arranged). 

• Credit arrangement - once notified, the appropriate STARR pro-
gram staff and the school district must collaborate and coordinate 
appropriate educational services so that the student may receive 
academic credit. 

• Discharge Plan - once the student is ready to return to school after 
being educated in a STARR program, a discharge plan should be 
developed to successfully reintegrate the student into the school 
setting. (Ideally discharge planning begins at entry.) 

In conclusion, this advisory is intended to provide guidance to local school dis-
tricts and social service providers in Massachusetts as they continue to imple-
ment the provisions of the federal McKinney-Vento Homeless Education Act 
(McKinney-Vento) regarding the identification, enrollment, attendance, and suc-
cess in school of homeless children and youth in the care of the state. 

Effective communication and coordination between DSS and the responsible 
school district is critical to ensure that these students receive the support that 
they need for academic success. 

The Department is available to facilitate communication between DDS Educa-
tion Coordinators, DSS Case Worker and the schools. For assistance, contact 
Peter D. Cirioni, State Coordinator, Office for the Education of Homeless Chil-
dren and Youth, 781-338-6294, pcirioni@doe.mass.edu or Sarah Slautterback, 
Homeless Education Specialist, 781-338-6330, sslautterback@doe.mass.edu. 

last updated: June 11, 2007 
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EXHIBIT 24B—Guidance on Appointment 
of Educational Surrogate Parents 

Guidance on Appointment of Educational Surrogate 
Parents 

To: DSS Staff, Superintendents, Charter School Leaders, Special Education 
Administrators, Directors of Educational Collaboratives, Directors of 
Approved Public and Private Special Education Schools and other Inter-
ested Parties 

From: Lewis H. Spence, Commissioner, Department of Social Services 
David P. Driscoll, Commissioner, Department of Education 

Date: November 4, 2002 

Representatives of the Department of Education (DOE) and the Department of 
Social Services (DSS) have met several times over the recent past to discuss the 
needs of children in DSS care or custody who are eligible for special education 
services and require the appointment of educational decision-makers, i.e., educa-
tional surrogate parents. The agencies agreed to disseminate memoranda to our 
respective constituencies to promote a shared understanding of who has authority 
to make special education decisions for children in DSS care or custody. 

This memorandum will: 

1. Clarify the circumstances under which DOE will assign an educational 
surrogate parent (ESP) to children in the care or custody of DSS; 

2. Define the relationship between such children and their ESPs when the 
child attains the age of majority (18 years of age) under Massachusetts 
law; and 

3. Address the issue of judicial appointments of special educational deci-
sion-makers. 

The memorandum reflects the current policy of the Massachusetts Department 
of Education’s Educational Surrogate Parent Program. We are distributing the 
memorandum to all DSS staff and to public and private school officials who 
provide educational services to publicly funded students. 
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Please note that a revised referral form requesting appointment of an educational 
surrogate parent is attached. 

I. Background: The Framework for the Educational Surrogate Parent Program 

The Educational Surrogate Parent Program (ESP Program) exists in response to 
federal special education law, the Individual with Disabilities Education Act 
(IDEA). The IDEA requires States to implement procedures to protect the rights 
of children entitled to special education services who are in the custody of a state 
agency (a “ward of the state”), or whose parent or guardian cannot be identified or 
located. 

The primary mission of DSS is to protect children who have been abused or 
neglected in a family setting. In carrying out this mission, DSS may remove a 
child from his or her home and place the child in foster, group or residential 
care, until the child can be returned home safely or another permanent living 
arrangement, such as an adoptive home, can be provided. Although, in most 
cases, DSS receives custody of a child through a Care and Protection (C&P) 
petition alleging parental abuse or neglect, it may also obtain custody through a 
Child in Need of Services (CHINS) petition, based on the child’s behavior, or as 
a result of a private custody dispute. Children also enter DSS care through volun-
tary agreements between their parent(s) and the agency. 

DOE is the state agency responsible for assigning a person to act in special edu-
cation matters on behalf of a child in certain circumstances in which DSS has 
obtained care, custody or guardianship of the child. The term used to describe 
these individuals is “Educational Surrogate Parent,” or ESP. The ESP Program 
recruits and trains volunteers to act as decision-makers in special education mat-
ters for those students, ages 3–22, whose parents are unable or unavailable to 
fulfill their responsibilities in this regard. Neither a parent’s lack of expertise in 
special education issues nor lack of fluency in English is a basis to seek ap-
pointment of an ESP for a student. An ESP has the same rights and responsibili-
ties as a parent for purposes of special education decision-making. This means 
that the ESP has authority to, among other things, review the child’s educational 
records, consent to special education evaluation, accept or reject an Individual-
ized Education Program (IEP), request an independent evaluation and request 
mediation or a hearing to resolve special education disputes. 

DOE operates its ESP Program under contract with a private vendor, which acts 
as its agent for this purpose.1 The ESP Program matches eligible students with 
                                                           
1 As of this writing, the address and telephone number of the ESP Program is 
167 Lyman Street, P.O. Box 1184, Westboro, MA, 01581; tel: 508-792-7679; 
fax: 508-616-0318. 
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ESPs. Once a match is made, the ESP Program issues an appointment letter to 
the ESP formalizing the relationship between the individual and the student. The 
ESP Program sends copies of the appointment letter to the responsible school 
district(s), the child’s DSS worker and to other identified professionals involved 
with the student. The assigned ESP then has authority to provide consent for 
evaluations and make other decisions regarding special education matters. 

Federal law is clear about who can be appointed an ESP for decision-making in 
special education matters. An individual having special education decision-
making authority must: 

1. Be older than 18 years of age; 

2. Not be an employee of a public agency involved in the care or education 
of the specific student; 

3. Have no interest that might conflict with the interests of the student; 
and 

4. Have adequate knowledge and skills to represent the student. 

Since DSS workers are “involved in the care . . . of the specific student” and 
there are potential conflicts of interest, DSS employees cannot be appointed 
ESPs. As such, they may not make special education decisions for children in 
DSS care or custody. However, this provision does not bar DSS workers from 
referring a child for a special education evaluation if the child appears to be a 
student who may have educational disabilities.2 In cases where referral for eval-
uation is appropriate, the DSS worker should simultaneously refer the child to 
the ESP program for immediate appointment of an ESP if appropriate under this 
memorandum. 

II. When an Educational Surrogate Parent Should be Appointed for a Child 
in Placement 

The determination of whether an ESP should be appointed for a DSS-involved 
child turns on whether the child is in the care or custody of DSS, and if in DSS 
custody, the reason for the placement. Even where DSS has custody, the agency 
may permit the parent to continue in a decision-making capacity for special edu-
cation purposes, assuming there are no protective concerns. 

                                                           
2 It is also important to emphasize that this restriction only applies to special edu-
cation matters. It does not restrict the authority of DSS workers in regular education 
matters. 
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• A child is in the “care” of DSS if the child is placed outside of the 
home by DSS pursuant to a Voluntary Placement Agreement 
(VPA). The parent should continue to be the child’s education de-
cision-maker. As such, no referral to the ESP Program is neces-
sary. 

• A child is in the “custody” of DSS when the court issues an order 
transferring custody from the parent or guardian to DSS. The ma-
jority of children in DSS custody are in custody due to either the 
initiation of a CHINS petition or a Care and Protection (C&P) 
proceeding. In general, if a child is in DSS custody due to child-
related issues3 (for example, CHINS cases) as distinct from pa-
rental fitness issues (i.e., Care and Protection proceedings), DSS 
will permit the parent to continue to function as the child’s educa-
tional decision-maker in matters regarding special education. 
Hence, an ESP is not required and no referral to the ESP Program 
is required. 

• ESPs are required for children who are in custody for protective 
reasons. In these cases, the DSS worker should make a referral 
promptly to the ESP Program if the child is a special education 
student when s/he enters DSS custody or the worker has made a 
referral to the responsible school district to determine the child’s 
eligibility for special education services. 

• Unusual circumstances may occur that would warrant departure 
from the general principles outlined here and the appointment of 
an ESP. In such cases, a referral may be made to the ESP Program 
with an explanation of the basis for the requested appointment. 
The ESP Program will consider these requests on an individualized 
basis after consultation with the child’s DSS worker or other ap-
propriate DSS representative. 

As noted earlier, a DSS worker may refer a child for a special education evalua-
tion if the worker believes the child has a disability that interferes with the 
child’s progress in school. If the child needs an ESP, the worker should refer the 
child to the ESP program at the same time using the attached referral form. If the 
child is eligible for an ESP and there is none immediately available, the Director 
of the ESP Program may authorize the school district to proceed with the child’s 
initial evaluation. DOE has authorized the ESP Program director to take this 
action to avoid delay in the commencement of the child’s initial evaluation. As 

                                                           
3 Some consented-to “23 C” petitions filed in the Probate Court may also fall into 
this category. In these cases, a VPA has preceded the Probate Court action. 
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soon as possible, the ESP Program will assign an individual to be the ongoing 
ESP for all other decision-making related to special education for the child, in-
cluding participation in the initial Team meeting. 

When referring a child to the ESP Program, DSS workers are strongly encour-
aged to suggest individuals meeting the eligibility criteria discussed earlier 
whom they know are interested and available to act as the child’s ESP. 

Once an ESP is appointed for a child, the DSS worker should make sure that the 
ESP Program or the ESP is informed in a timely manner anytime the child 
changes his or her placement and/or address. 

It is important to underscore that the appointment of an ESP does not preclude 
parents from participating in their child’s education. In most cases, the parent(s) 
can and should be encouraged to attend their child’s Team meetings, as well as 
other school meetings, and to work with the ESP on behalf of their child. This is 
particularly appropriate when the child is expected to return home. 

III. Foster Parents as Educational Decision-Makers 

Appointment as ESP for Children in Protective Cases 

If a child is in DSS custody as a result of a C&P petition or Probate Court action 
brought for protective reasons, the child is placed in a foster home and the foster 
parent agrees, DSS generally will request that the foster parent be appointed as 
the child’s ESP. If the foster parent is qualified to assume the role of ESP (see 
the four criteria that appear on page 3), the ESP program will appoint the foster 
parent to act as the child’s ESP. In some instances, as explained below, the foster 
parent may be the child’s special education decision-maker without needing a 
referral to, and appointment by, the ESP Program. 

Long Term Foster Care: Foster Parent “Acting as a Parent” in Protective Cases 

The federal special education law recognizes that foster parents may form “on-
going, long-term parental relationships” with the children in their care. In such 
circumstances, a foster parent need not be appointed as an ESP but, instead, may 
be deemed to be “acting as a parent” for special education purposes. 

A foster parent is deemed to have a long-term relationship with a child who is 
the subject of a C & P petition or other protective proceeding if: 1) the child has 
been placed in the foster parent’s home for at least six months; 2) the foster par-
ent is willing and able to assume special education decision-making responsibili-
ties; 3) the foster parent has no interests that conflict with those of the child. In 
these circumstances, no referral to the ESP Program is necessary. 
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Foster parents may obtain information and other assistance regarding special 
education decision-making by contacting the Federation for Children with Special 
Needs at (800) 331-0688. 

Important Note: 

A foster parent is not viewed as “acting as a parent” when the child’s actual par-
ent continues in that role. A foster parent may be deemed to be “acting as a par-
ent” for special education decision-making only in the following circumstances: 
1) the child is in DSS custody as a result of a C&P petition or other protective 
action; and 2) the child has been placed with the foster parent for at least six 
months; and 3) DSS and the foster parent agree that the foster parent will make 
special education decisions for the child. The foster parent may not be deemed 
“acting as a parent” for special education purposes in cases in which the child is 
in foster care as a result of a voluntary placement agreement, a Probate Court 
action initiated for non-protective reasons or a CHINS petition, and the parent 
has continued to act as the child’s special education decision-maker. 

IV. Appointment of Special Education Advisors for Students over the Age 
of Eighteen Who Continue to Be Involved with DSS 

In Massachusetts, a student who has reached the age of majority (eighteen years 
of age) is an adult according to law. An 18-year-old student is presumed compe-
tent to make his or her own decisions. This presumption of competency applies 
to students age 18 and older who are in the care of DSS. Such students are no 
longer eligible for an appointed ESP. 

However, students 18 and older in DSS care may request continued assistance 
with special education decision-making if they had an appointed ESP at the time 
of their 18th birthday. In such cases, the ESP serving the student on his/her 18th 
birthday may continue to serve the student as a “special educational advisor.” This 
arrangement is contingent on the willingness and availability of the assigned ESP 
to serve in the new role. The responsibilities of a special educational advisor are to 
assist the student in understanding any proposed special education program and to 
advise the student of his/her rights in making special education decisions. The 
authority to make such decisions, however, remains with the student. 

If an adult student in DSS care would like an appointed ESP to continue to assist 
him or her in special education matters, the student should make that request in 
writing to the ESP Program. The ESP Program will verify in writing the change 
from the existing ESP appointment to an appointment as a special educational 
advisor, assuming that the ESP is willing and available to serve the student in the 
new role. 
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The student’s special educational advisor will retain his/her status as advisor 
until the student is no longer eligible to receive special education services. If the 
student and/or the special educational advisor choose(s) to discontinue their rela-
tionship before that time, the student will not be eligible for appointment of an-
other special educational advisor. 

On occasion, DSS has custody, or is the guardian, of an individual 18 or older 
who was in DSS care or custody before turning 18 and has been adjudicated 
incompetent. In such cases, an ESP will be appointed as soon as the DSS worker 
provides documentation to the ESP program of the guardianship appointment or 
continued custody. An adult student who has been adjudged incompetent will 
continue to have the right to an appointed ESP until the student is no longer eli-
gible to receive special education services or the custody/guardianship is termi-
nated, whichever comes first. 

V. Judicial Appointments of Educational Decision-Makers 

From time to time, judges in the Juvenile, and Probate and Family Courts ap-
point individuals to act on a child’s behalf in various education matters. Such 
appointments are usually contained in written orders. Depending on the lan-
guage of the order, the individual may or may not have authority to be the 
child’s ESP for special education purposes. If the order specifies that the indi-
vidual is appointed as the child’s decision-maker for special education purposes, 
the individual may be presumed to have the appropriate authority. Upon request, 
and provided a copy of the order is sent to the ESP Program, the ESP Program 
will confirm the appointment and notify the appropriate school officials and 
DSS. If the individual is appointed by the court as the child’s “educational advo-
cate” or to a similar role, the ESP Program will not consider the individual to be 
an ESP for the child until such time as the ESP program determines that the in-
dividual meets the appointment requirements outlined on pages 3-4 of this 
memorandum. Once ESP appointment requirements are met, the ESP Program 
will recognize the individual as the child’s ESP and issue an appointment letter 
with copies to appropriate school officials and DSS. Should the individual be 
unwilling or unable to meet appointment requirements, the ESP Program will 
appoint a different person as the child’s ESP, if needed. 

It should be noted that if a court appoints a guardian ad litem (GAL) or educa-
tional advocate with special educational decision-making authority and the par-
ent had been making special educational decisions for the child, the parent no 
longer has the right to consent to evaluations, to sign IEPs, or to ask for media-
tion or a hearing to resolve special education disputes. By appointing the GAL 
or educational advocate and conferring special education decision-making au-
thority on that person, the court effectively takes away from the parent any au-
thority s/he may have had to act on behalf of her/his child in this area. 
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VI. Obtaining Additional Information 

Questions regarding the ESP program should be directed to Michelle Poulin, Pro-
gram Director, at (508) 792-7679. Questions regarding DSS-related issues should 
be directed to Susan Stelk, DSS Education Coordinator at (617) 748-2340. 

Cc: 

Marcia Mittnacht, State Director of Special Education, DOE 
Michelle Poulin, Director of Educational Surrogate Parent Program 
Susan Stelk, Education Coordinator, DSS 
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EXHIBIT 24C—Education Advocacy/Legal Services 

EDUCATION ADVOCACY/LEGAL SERVICES 

Massachusetts Advocates for Children 
25 Kingston Street, 2nd Floor 
Boston, MA 02111 
Phone: (617) 357-8431 
Helpline: (617) 357-8431 extension 224 
Fax: (617) 357-8438 
E-mail: help@massadvocates.org 

Children’s Law Center of Massachusetts 
PO Box 710 
298 Union Street 
Lynn, MA 01903 
Phone: (781) 581-1977 / (888) 543-5298 
Fax: (781) 598-9364 

Disability Law Center 
11 Beacon Street, Suite 925 
Boston, MA, 02108 
Phone: (617) 723-8455 / (800) 872-9992 
TTY: 617) 227-9464 / (800) 381-0577 
Fax: (617) 723-9125 

32 Industrial Drive East 
Northampton, MA, 01060 
Phone: (413) 584-6337 / (800) 222-5619 
TTY: (413) 582-6919 
Fax: (413) 584-2976 

Federation for Children with Special Needs 
135 Tremont Street, Suite 420 
Boston, MA 02120 
Phone: (617) 236-7210 / (800) 331-0688 (in MA) 
Fax: (617) 572-2094 
E-mail: fcsninfo@fcsn.org 
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81 Hope Avenue 
Worcester, MA 01603 
Phone: (508) 798-0531 

324 Old Springfield Road 
Belchertown, MA 01007 
Phone: (413) 323-0681 / (866) 323-0681 

Center for Public Representation 
22 Green Street 
Northampton, MA 01060 
Voice and TTY: (413) 586-6024 
Fax: (413) 586-5711 
info@cpr-ma.org 

246 Walnut Street 
Newton, MA 02160 
Phone: (617) 965-0776 
Fax: (617) 928-0971 

Center for Law and Education 
37 Temple Place, Suite 303 
Boston, MA 02111 
Phone: (617) 451-0855 
Fax: (617) 451-0857 
kboundy@cleweb.org 

In addition certain local legal services offices provide advice and representation 
on education matters. For a complete listing of offices see  
http://www.masslegalservices.org/perl/services.cgi. 
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EXHIBIT 24D—DOE Advisory Opinion 
on Student Discipline 

Advisory Opinion on Student Discipline 

This document does not include updated information on current state and federal 
laws regarding student discipline. Outdated citations to statutes and regulations 
have been deleted. However, links to current federal laws regarding disciplining 
students with disabilities are included for your reference. Retained sections of 
this advisory remain in effect. 

To: School Superintendents and Principals, Other Interested Parties 

From: Robert V. Antonucci, Commissioner of Education 

Date: January 27, 1994*

Since the enactment of the Education Reform Act in June 1993, the Department 
of Education has received many inquiries from school superintendents, princi-
pals, parents and others about the provisions of the Act dealing with student sus-
pension, expulsion and school safety. Those provisions were further amended by 
Chapter 380 of the Acts of 1993, which takes effect on April 4, 1994. The De-
partment has prepared this advisory, with the assistance of the Office of the At-
torney General, to provide guidance on the new state statutes in relation to fed-
eral special education and student records laws as well as state and federal court 
decisions that govern student discipline in our schools. 

The Education Reform Act and Chapter 380 give school principals new authority 
over student discipline in serious situations. That authority will be effective, and 
will advance education reform, if it is used wisely. As educators, we must continu-
ally seek to balance the need to provide a safe school environment with the needs 
of the individual student and the community. We hope this advisory will assist you 
in your efforts to provide all students with a high quality public education, in a 
safe, supportive school environment that is conducive to serious learning. 

The Department of Education will be seeking information from school districts 
about implementation of these new state laws on suspension and expulsion, as 
well as your recommendations on effective programs and strategies. Suspension 
and expulsion from school are tools to be used sparingly, when we have no other 
way to protect the school community and deal with the student’s problems. We 
                                                           
* See September 1, 1994 and October 17, 1994 updates, attached. 
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must continue to work together, in partnership with other agencies and our 
communities, to address the issue of violence prevention, within the context of 
education reform. 

Laws Affecting Public School Student Discipline 

Massachusetts General Laws Chapter 71, Sections 37H and 37L, as amended by 
Sections 36 and 37 of the Education Reform Act of 1993, address public school 
codes of conduct; expulsion of students for weapons, controlled substances or 
assault on school staff; and reporting requirements with respect to expulsions. 
The General Laws are further amended by Chapter 380 of the Acts of 1993, An 
Act Relative to Safety in the Public Schools, effective April 4, 1994. Please see 
attachments: 

Attachment 1: Mass. Gen. Laws Chapter 71, Sec. 37H 

Attachment 2: Mass. Gen. Laws Chapter 71, Sec. 37L 

Attachment 3: Chapter 380 of the Acts of 1993 

Attachment 4: Mass. Gen. Laws Chapter 76, Secs. 16 and 17/DD 

Attachment 5: Deleted - out of date - see p.12 regarding IDEA 

Attachment 6: Sept. 1, 1994 Update Memo 

Attachment 7: Oct. 17, 1994 Update Memo 

These state laws must be read and applied in the context of other laws governing 
student discipline, particularly federal law. For example, Section 37H gives princi-
pals authority to expel students in certain circumstances, but the superintendent 
and school committee still have important responsibilities with respect to student 
discipline. Similarly, the state law on expulsion must be implemented consistent 
with the federal special education law (the Individuals with Disabilities Education 
Act) as it has been interpreted by the U.S. Supreme Court. Long-term suspension 
or expulsion of a student with special needs requires careful adherence to the pro-
cedures mandated by federal law. These issues and others are explained below in 
question and answer format, arranged in four general categories: 

1. Codes of Student Conduct (questions 1-3) 

2. Principal’s Authority to Expel (questions 4-18) 

3. Rules Applicable to Students with Special Needs (Deleted–out of date–
see p.12 regarding IDEA) 
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4. Reporting Requirements and Student Records (questions 25-29) 

A. CODES OF STUDENT CONDUCT 

1. Who adopts and publishes the school district’s code of conduct? 

Section 37H states that the “superintendent of every school district shall publish 
the district’s policies pertaining to the conduct of teachers and students.” The 
district’s policies are established by the school committee, in consultation with 
the superintendent. 

At the high school level (“each school building containing the grades nine to 
twelve, inclusive”), the principal, in consultation with the school council, prepares 
a student handbook setting forth the rules on student conduct. The school council 
shall review the student handbook each spring to consider changes to take effect 
the following September, but may consider policy changes at any time. 

Before the 1993 amendment, Section 37H stated that the high school handbook 
review committee (now the school council) would submit to the school commit-
tee its recommended additions or revisions to the code of student conduct, for 
action by the school committee. The current statute does not refer to school 
committee approval; it says simply that “the school council shall review the stu-
dent handbook each spring to consider changes in disciplinary policy to take 
effect in September.” School committees continue to have general authority to 
establish educational policies for the schools in the district. For that reason, we 
believe any changes in the high school student handbook that may differ from 
existing school district policy should be submitted to the school committee. The 
school committee also may delegate to the school council at any school the au-
thority to establish student discipline policies for that school, under the school 
council statute (General Laws Chapter 71, Section 59C). 

2. What must the school district’s code of conduct for students include? 

Section 37H states that the code shall include: disciplinary proceedings, includ-
ing procedures assuring due process; standards and procedures for suspension 
and expulsion of students; procedures pertaining to discipline of students with 
special needs; standards and procedures to assure school building security and 
safety of students and school personnel; and the disciplinary measures to be tak-
en in cases involving the possession or use of illegal substances or weapons, the 
use of force, vandalism, or violation of other students’ civil rights. The code 
shall also prohibit the use of any tobacco products within school buildings or 
school facilities, on school grounds or on school buses. Codes of conduct should 
be updated to include as well the new provisions of Section 37H½, as amended 
by Chapter 380 of the Acts of 1993, effective April 4, 1994. (See question 15.) 
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The student handbook for school buildings containing grades 9–12, inclusive, 
shall also include provisions contained in Section 37H as amended, regarding 
the principal’s authority to expel students for possession of a dangerous weapon 
or a controlled substance, or assault on a staff member. 

3. Who should receive copies of the discipline code? 

The principal of every school is responsible for providing a free copy of the disci-
pline code to any person upon request. Section 37H specifies that in grades nine 
through twelve, the principal shall distribute the student handbook to each student. 
In fact, at every grade level the principal should assure that the school or district 
rules have been distributed to each student, since due process requires that people 
have fair notice of the conduct that is expected and the sanctions that may be im-
posed. For the same reason, the rules must be made available in the primary lan-
guage of the student or family whose primary language is not English. 

In addition, Section 37H provides that each school district’s codes of discipline, 
“as well as procedures used to develop such codes, shall be filed with the De-
partment of Education for informational purposes only.” These materials are 
available to the public at the Department of Education as well as at the school 
building and district level. 

B. PRINCIPAL’S AUTHORITY TO EXPEL 

4. What is the authority of the principal to suspend or expel students for 
certain serious offenses on school premises or at school-sponsored or school-
related events? 

Section 37H gives principals authority to expel a student who is found on school 
premises or at school-sponsored or school-related events, including athletic 
games, in possession of a dangerous weapon or a controlled substance, or a stu-
dent who assaults school personnel on school premises or at school-sponsored or 
school related events, including athletic games. This authority is limited by the 
federal special education law; please refer to Section C of this advisory. 

5. What grades are covered by this provision? 

The expulsion section refers to “student handbooks,” a term used in Section 37H 
only in connection with school buildings “containing grades nine to twelve, 
inclusive.” While the statute is not entirely clear, it may be prudent to read Sec-
tion 37H to authorize expulsion by the principal only in school buildings that 
contain the grades nine through twelve. This would include schools whose grade 
configuration is, for example, 10–12, 9–12, 8–12 or 7–12. Under this reading of 
Section 37H, an elementary or middle school student may still be expelled, but 
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the expulsion would be based on two factors: (a) the misconduct and potential 
sanction are covered by the discipline code, and (b) the expulsion is decided not 
by the principal but by the school committee under General Laws Chapter 76, 
Section 17. A copy of G.L. c. 76, s. 17 is attached as Attachment 3. 

6. What is a “dangerous weapon?” 

Section 37H(a) refers to “a dangerous weapon, including, but not limited to, a 
gun or a knife.” The statutory term offers two illustrations of dangerous weap-
ons, but does not provide an actual definition. In criminal law, the term “danger-
ous weapon” depends on the circumstances; if used in an assault on another per-
son, a baseball bat, a pair of scissors, or even a shod foot could be considered a 
dangerous weapon. Mere possession of such an object does not make it a “dan-
gerous weapon.” Educational professionals must view the circumstances of each 
case and make a reasonable determination whether a particular object in a stu-
dent’s possession constitutes a dangerous weapon in the school setting. See 
Att. 7: Oct. 17, 1994 memo on Gun-Free Schools Act. 

7. What is an “assault?” 

Black’s Law Dictionary (revised 4th edition) defines “assault” to mean “an in-
tentional, unlawful offer of corporal injury to another by force, or force unlaw-
fully directed toward person of another, under such circumstances as create 
well-founded fear of imminent peril, coupled with apparent present ability 
to execute attempt, if not prevented.” [Emphasis added.] Because the potential 
penalty (expulsion from school) is so serious, we believe courts are likely to inter-
pret the term in Section 37H(a) strictly, requiring either an actual physical assault, 
or at least a threat accompanied by the means to carry it out, in circumstances 
that create a reasonable fear of imminent danger. 

8. May the principal expel a student for physical assault on another student? 

No. Under Section 37H, the principal may expel a student only for assault on a 
school staff member. A student who assaults another student may be expelled, but 
only if the misconduct and potential penalty are included in the discipline code, and 
the expulsion is decided by the school committee under G.L. Chapter 76, Sec. 17. 
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9. What is the difference between a suspension and an expulsion? 

While these terms are not defined in the Massachusetts education statutes, “ex-
pulsion” generally connotes a permanent exclusion from the public school, 
while “suspension” means the student has temporarily lost the right to attend 
school. In Goss v. Lopez, 419 U.S. 565 (1975), the U.S. Supreme Court charac-
terized a suspension of ten school days or less as a short-term suspension, and 
held that before imposing such a suspension, the due process clause of the Con-
stitution requires the public school to give the student: (a) notice of the charges 
against him or her; (b) an explanation of the evidence; and (c) the opportunity to 
present his or her side of the story to an impartial decision-maker (e.g., the 
school administrator). In an emergency, the hearing may be delayed but must be 
held within a reasonable period of time. The Court stated that more formal pro-
cedures are required for long-term suspensions (those of more than ten school 
days) or expulsions. Those procedures are discussed in question 10. 

Some school discipline codes use the generic term “exclusion” to cover what 
other discipline codes might call a suspension or an expulsion. Whatever it is 
called, the important issue that courts consider, in deciding whether the student 
received due process, is the length of time the student is removed from school 
for disciplinary reasons. A removal for up to ten school days is generally consid-
ered to be a short-term suspension, to which the Goss rules apply. Removal for 
more than ten school days, including but not limited to expulsion, is considered 
long-term, and more formal procedures (discussed in question 10) will apply. 

Section 37H(e), as amended by Chapter 380 of the Acts of 1993 (effective April 
4, 1994), says: 

When a student is expelled under the provisions of this section, no school or 
school district within the Commonwealth shall be required to admit such student 
or to provide educational services to such student. 

However, nothing in the General Laws prohibits a school or school district from 
admitting or re-admitting a student who has been expelled. School officials have 
the discretion to admit or re-admit students, and may base those decisions on 
factors such as the type of offense for which the student was expelled, the age of 
the student, the period of time the student has been out of school, what the stu-
dent has done in the interim, the recommendations of staff at any alternative 
education program the student has been attending, and other relevant factors. It is 
advisable to include in the student discipline code the standards for readmission, 
to ensure equitable treatment for all students. 

Because denial of an education is such a serious deprivation, the Department of 
Education encourages school officials to consider each expulsion decision care-
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fully, and to reconsider those decisions after a reasonable period of time, particu-
larly for young students. 

10. What procedures are required by law when the principal (or superin-
tendent or school committee) imposes a long-term suspension (more than 
ten school days) or expels a student pursuant to Section 37H, Section 37H 
1/2, or General Laws Chapter 76, Section 17? 

While each of these statutes sets out certain procedural requirements, the elements 
of due process for student discipline have been addressed by the courts. 

In the Goss decision, the U.S. Supreme Court stated that suspensions for longer 
than ten school days, or expulsion for the remainder of the school term, or per-
manently, may require more formal procedures than the minimal requirements 
for short-term suspensions discussed in question 9. However, the Supreme Court 
did not set forth the precise rules of due process for long-term suspensions or 
expulsions. Lower courts addressing this issue usually do not hold schools to the 
same standards of formality as are required of courts in criminal proceedings, 
but they do require a fair hearing that generally includes the following procedural 
rights for the student facing possible long-term suspension or expulsion: 

(a) written notice of the charges (in the student’s primary language); 

(b) the right to be represented by a lawyer or advocate (at the student’s ex-
pense); 

(c) adequate time to prepare for the hearing; 

(d) access to documented evidence prior to the hearing; 

(e) the right to request that witnesses attend the hearing, and to question 
them (although some courts have held that in the school context, the 
student’s right to confront and cross-examine student witnesses may be 
outweighed by the need to protect them from possible retaliation); and 

(f) a reasonably prompt written decision including specific grounds for the 
decision. 

As the Supreme Judicial Court noted in Nicholas B. v. School Committee of 
Worcester, 412 Mass. 20 (1992), the testimony and proceedings in any hearing on 
long-term suspension or expulsion should be recorded electronically or otherwise. 
In addition, the student or parent may request that the proceedings be interpreted 
into their primary language. 
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These procedural requirements apply also to suspensions of indefinite length 
that are likely to exceed ten school days. 

Prior to imposing long-term suspension or expulsion for a student eligible for 
special education, principals should review their obligations under the Section 
615(k) of the federal Individuals with Disabilities Education Act of 2004 (IDEA 
2004). See http://thomas.loc.gov/cgi-bin/cpquery/?&db_id=cp108&sid=cp1088
emTZ&r_n=hr779.108&item=&sel=TOC_227357& for the full text of Section 
615(k) of IDEA 2004. Access to a free appropriate public education must be 
provided to an eligible student excluded for school for more than 10 days, even 
if the student’s conduct was not a manifestation of his or her disability. Also, 
please note that a student not yet found eligible for special education may like-
wise be protected under IDEA 2004 if the district has knowledge that the student 
has a disability. 

11. Must the principal expel a student who is found to have violated the 
rules against possession of a dangerous weapon or controlled substance or 
assault on a staff member? 

No, except as required under the federal Gun-Free Schools Act. [See Attachment 
7: October 17, 1994 memorandum from the Commissioner of Education.] 
Under Section 37H, the principal has the discretion to decide, after the hearing, to 
suspend rather than expel the student for violating the rule. For example, in cases 
involving a knife, the principal may consider factors such as whether the student 
exhibited an intent to cause physical injury and whether the student has a history 
of violent conduct. [As a result of enactment of Chapter 51 of the Acts of 1994, a 
principal who decides to suspend rather than expel a student no longer is required 
to send written notice to the school committee. See Attachment 6: September 1, 
1994 memorandum from the Commissioner of Education.] 

12. If the principal chooses to suspend rather than expel the student, and 
later the student commits another offense that causes injury, will the prin-
cipal be liable? 

As a general rule, no. We cannot predict with certainty how the courts will ad-
dress tort claims arising out of these situations. However, the Massachusetts Tort 
Claims Act, General Laws Chapter 258, section 10(b) contains a “discretionary 
function” exception, which Massachusetts courts have applied in cases involving 
student discipline. In line with that legal doctrine, the expulsion statute refers to 
the principal’s “discretion” in deciding that a student should be suspended rather 
than expelled. The principal is not expected to be a guarantor, but rather a pro-
fessional educator who exercises reasonable care in reviewing the circumstances 
of the case, and makes a considered judgment about whether the student’s con-
tinued presence poses a threat. As the Massachusetts Appeals Court stated in 
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Cady v. Plymouth-Carver Regional School District, 457 N.E. 2d 294 (Mass. 
App. 1983): 

Standards for dealing with . . . disruptive student behavior, must be as variable as 
the personalities of the students and the settings in which disruption occurs. Cer-
tainly, there are no readily ascertainable standards. . . . We can imagine circum-
stances in which ignoring obviously dangerous proclivities of a student might be 
negligent because the standards are clear. Permitting a student who has attacked 
another with a knife ostentatiously to continue to carry one is an example. That, 
however, is far from the case here. . . . Management of student imbroglios, student 
discipline, and school decorum fall readily within the discretionary function ex-
ception to the Tort Claims Act. 

In short, where a principal uses reasonable care and makes a professional judgment, 
based on all the circumstances, that a student should be suspended rather than ex-
pelled, courts are very likely to defer to that judgment rather than second-guess it. 

13. What is the role of the superintendent? 

Section 37H(d) states that a student who has been expelled from a school district 
by a principal shall have the right to appeal to the superintendent. The student 
has ten days from the date of expulsion (i.e., the date of receipt of the principal’s 
written decision) to notify the superintendent of the appeal. An appeal to the 
superintendent does not stay the exclusion of the student from school. 

The superintendent is required to hold a hearing, at which the student has the 
right to legal representation. The statute provides for a broad scope of review by 
the superintendent; it specifically says “the subject matter of the appeal shall not 
be limited solely to a factual determination of whether the student has violated 
any provisions of this section.” In short, the superintendent is encouraged to 
consider factors beyond the specific infraction, such as alternative methods for 
addressing the student’s behavior, in deciding whether to sustain, modify or re-
verse the principal’s decision. 

In addition, the superintendent should play a significant role in assuring that 
principals in the school district have adequate information about their roles and 
responsibilities with respect to student discipline, in the context of the applicable 
law and the district’s policies. For example, particularly in larger districts, prin-
cipals need to be aware of alternative programs and student support resources 
that may be available outside of their own schools. A student who has been 
unlawfully excluded from public school may recover money damages in an ac-
tion against the town or regional school district, under General Laws Chapter 76, 
Section 16. (See Attachment 4.) Consequently, the school district has an interest 
in seeing to it that principals exercise their expulsion authority lawfully. 
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14. What is the role of the school committee? 

The school committee establishes the school district’s policies, in consultation with 
the superintendent. In addition, the school committee continues to conduct hearings 
under General Laws Chapter 76, Section 17 in student expulsion cases not covered 
by Section 37H (for example, expulsion for assault on another student). 

15. May a student be suspended or expelled for out-of-school conduct? 

As a general rule, public schools have limited authority to discipline students for 
conduct that takes place outside of school or school related functions or activi-
ties. General Laws Chapter 71, Section 84, a local option statute that applies to 
cities and towns that have accepted it, states that students shall not be suspended 
or expelled for conduct that is not connected with any school-sponsored activi-
ties. The issue also has been addressed by two recent state court decisions, and 
by recent legislation. 

In the first decision, Nicholas B. v. School Committee of Worcester, 412 Mass. 
20 (1992), the Supreme Judicial Court upheld a school committee’s discipline of 
a student for assaulting and battering another student immediately after school, 
off school grounds - an offense not specifically included in the school discipline 
code. The Court held that under the circumstances, the school committee’s ac-
tion was not arbitrary or capricious, because the incident had been planned dur-
ing the school day and it continued a confrontation between two groups of stu-
dents that had occurred on school grounds. On the facts of the case, the Court 
ruled that the student knew his violent conduct was seriously wrong and con-
trary to school policy, even though the discipline code did not address conduct 
off school grounds. 

The second decision is Petruzzelli v. Shawsheen Valley Regional Technical High 
School, ___ Mass. ___ (Mass. App. No. 93-J-237, April 7, 1993). In that case the 
Massachusetts Appeals Court ruled that a public school had no legal authority to 
exclude from school a student who had been found delinquent by reason of man-
slaughter as a result of a homicide that took place during the summer and did not 
involve the school or school activities. The Court noted that there had been no 
showing that the student posed a risk to others in the school, and found that as a 
matter of public policy in the Commonwealth “students should not be expelled 
from school for reasons having nothing to do with school.” 

The Legislature enacted Chapter 380 of the Acts of 1993 in response to the 
Petruzzelli decision. (See Attachment 3.) Effective April 4, 1994, the new law 
amends General Laws Chapter 71, section 37H to allow the principal or head-
master of a school to suspend a student who has been charged with a felony or is 
the subject of a felony delinquency complaint, if the principal or headmaster 
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determines that the student’s continued presence in school would have a 
substantial detrimental effect on the general welfare of the school. The new 
statute also allows the principal or headmaster to expel a student who has been 
convicted, adjudicated, or admitted guilt with respect to a felony or felony de-
linquency, if the principal or headmaster determines that the student’s con-
tinued presence in school would have a substantial detrimental effect on the 
general welfare of the school. [Emphasis added.] 

In Massachusetts, a felony is any crime for which a statute authorizes punishment 
by incarceration in a state correctional facility rather than only a sentence to a 
House of Correction, regardless of the sentence actually imposed. Felonies range 
in seriousness from property crimes (such as larceny of property valued at over 
$250) to the most violent crimes against persons, such as rape or murder. Because 
of the range of offenses included in the term felony, educational professionals 
should view the circumstances of each case carefully and make a reasoned deter-
mination whether the specific conduct underlying the felony charge or conviction 
can support the required finding that the student’s continued presence would have 
a substantial detrimental effect on the general welfare of the school. 

Under the new Section 37H½, suspension or expulsion is not automatic. It de-
pends on the principal’s determination that the student’s continued presence in 
school poses a substantial detriment to the general welfare of the school. Princi-
pals should exercise this judgment carefully. The new legislation was motivated 
by the perceived need to exclude several students charged with or convicted of 
serious violent felonies. The Department recommends that principals reserve the 
exclusion power for such offenses. 

16. What procedures are required for a suspension or expulsion under Sec-
tion 37H½, as amended by Chapter 380 of the Acts of 1993? 

The new law specifies the requirements concerning written notice to the student, 
and the right to appeal the decision of the principal or headmaster to the superin-
tendent. Please refer to Attachment 3 for the statutory requirements, and to ques-
tion 10, above, for the standards courts have used in determining whether an 
expulsion or long-term suspension meets constitutional standards. School district 
codes of student conduct should include reference to the principal’s authority to 
suspend or expel students under Section 37H. See Att. 7: Oct. 17, 1994 memo 
discussing DiRenzo case. 

17. Is the school or school district required to provide any education services 
to a student who has been expelled? 

Under current law, students in regular education programs who have been law-
fully expelled from school have no legal right to continue receiving educational 
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services during the period of expulsion. However, federal law requires school 
districts to continue to provide special education services to students with spe-
cial needs who have been suspended or expelled from school for more than ten 
school days. (See question #21, below.) 

In Board of Education v. School Committee of Quincy, 415 Mass. 240 (1993), the 
State Board of Education took the position that since the compulsory school atten-
dance law (General Laws Chapter 76, section 1) requires all students age six to 
sixteen to attend school, it must impose a reciprocal duty on school districts to 
provide educational services to those students even when excluded from school for 
disciplinary reasons. The Supreme Judicial Court held that the compulsory atten-
dance statute does not require school districts to provide educational alternatives to 
students properly expelled for disciplinary reasons. The Court noted that it was up 
to the Legislature to address the issue of whether and how educational programs 
would be provided to students who have been expelled. 

The Quincy decision addresses only what state statutes require in these circum-
stances. It does not affect students with special needs, who have the right under 
federal law to continue receiving special education during a period of long-term 
suspension or expulsion from school. (See question #21, below.) Similarly, it 
does not limit a school district’s ability or authority to provide alternative educa-
tional services to a student who has been expelled from school. Some school 
districts, either on their own or in partnership with others, routinely provide edu-
cational services to students who have been excluded from school. The Depart-
ment of Education encourages schools to identify and provide such services. 

18. What alternative education programs exist or are being planned for 
regular education students who have been expelled from school? 

Some schools and school districts, using their own resources or in partnership 
with other agencies, provide alternative education programs for students who 
have been removed from the regular school setting for disciplinary reasons. 
However, outside of the special education system, there is currently a gap in 
services for students who are excluded from school but not incarcerated. The 
Legislature has mandated that two studies be undertaken to close that gap. Sec-
tion 87 of the Education Reform Act directs the Commissioner of Education, the 
Attorney General, and representatives of the Legislature and the Governor to 
“study the feasibility of establishing regional boarding schools and other educa-
tional alternatives for dropouts and for those students who are chronically dis-
ruptive.” This study is proceeding, and will result in a needs assessment and a 
specific plan of action. 

Second, Section 3 of Chapter 380 of the Acts of 1993 states that the Depart-
ments of Education and Youth Services shall, pursuant to a study and recom-
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mendations conducted by the MassJobs Council, assure that an educational op-
portunity is provided for students who have been excluded from school for dis-
ciplinary reasons. The study is to be completed within five months. The De-
partment of Education will work closely with school superintendents and princi-
pals in assessing current needs for alternative education programs, and determin-
ing how best to meet those needs. 

C. RULES APPLICABLE TO STUDENTS WITH SPECIAL NEEDS 

Questions 19-24 from the original 1994 Advisory Opinion on Student Discipline 
are no longer valid and have been deleted. 

Discipline procedures for students with disabilities are governed by the federal 
Individuals with Disabilities Education Act (IDEA), which should be read in 
cooperation with state laws regarding student discipline, M.G.L. c. 71, §§ 37H 
and 37H½. Guidance from the U.S. Department of Education Office of Special 
Education Programs (OSEP) on the disciplinary provisions included in the IDEA 
is available at http://www.ed.gov/policy/speced/guid/idea/omip.html. 

You may view the text of the federal Individuals with Disabilities Education Act 
of 1997 (IDEA ‘97) and its implementing regulations at http://www.ed.gov/
offices/OSERS/Policy/IDEA/regs.html. Specific provisions on student discipline 
are included in 34 CFR §§ 300.519 to 300.529. Also, the recently enacted Indi-
viduals with Disabilities Education Improvement Act (IDEA ‘04) included sev-
eral changes to federal law governing discipline of students with disabilities. 
These changes, which are effective on July 1, 2005, are included in Section 
615(k) of P.L. 108-446, available at http://thomas.loc.gov/cgi-bin/query/
z?c108:h.1350.enr. 

The Massachusetts Department of Education will update this document to reflect 
the above changes as soon as additional information about IDEA 2004 is made 
available from the U.S. Department of Education’s Office of Special Education 
Programs. 

D. REPORTING REQUIREMENTS AND STUDENT RECORDS 

25. What reports does state law require schools to file in the case of a disci-
plinary incident involving a dangerous weapon? 

Section 37L requires the following reports: 

[A]ny school department personnel shall report in writing to their immediate 
supervisor an incident involving a student’s possession or use of a dangerous 
weapon on school premises at any time. 
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Supervisors who receive such a weapon report shall file it with the superinten-
dent of said school, who shall file copies of said report with the local chief of 
police, the department of social services, the office of student services or its 
equivalent in any school district, and the local school committee. 

The weapon report must be filed in any case involving a student’s possession or 
use of a dangerous weapon on school premises, regardless of whether it oc-
curred during school hours, and whether or not the student has been expelled. 
Please refer to question 6, above, concerning what constitutes a “dangerous 
weapon.” 

26. Is this provision consistent with the state and federal laws concerning 
disclosure of student record information? 

In our opinion, it is. The Massachusetts Student Records Regulations generally 
prohibit school officials from disclosing student records to third parties without 
the consent of the eligible student or parent. However, the reporting requirement 
in Section 37L is acknowledged in the state regulations, effective in 1995. 603 
CMR 23.07(4)(e) allows school officials to disclose information about a student 
to appropriate parties without consent, in connection with a health or safety 
emergency. 

The federal Family Educational Rights and Privacy Act (FERPA) and its imple-
menting regulations (34 CFR Part 99) also require public schools and other re-
cipients of federal education funds to protect the privacy of student records. Like 
the state regulations, the FERPA regulations generally require schools to obtain 
consent before releasing student records, unless a specific exception applies. 
One such exception, allowing release of personally identifiable information from 
the student’s education records without consent, is “in connection with a health 
or safety emergency” (34 CFR § 99.31(a)(10)), provided that “knowledge of the 
information is necessary to protect the health or safety of the student or other 
individuals” (34 CFR § 99.36(a)). 

Section 37L requires the superintendent to send the weapons report to two par-
ties outside the school district: the chief of police (who oversees public safety in 
the community) and the Department of Social Services (which investigates and 
intervenes in cases of child abuse and neglect). By the terms of the statute, these 
reports involve dangerous weapons, indicating the Legislature’s determination 
that the reports to the chief of police and DSS are necessary in order to protect 
health and safety. Under these circumstances, we believe the reporting require-
ment meets the FERPA standard. 

The Department of Education recommends that school superintendents and 
principals confer with the local police chief and the Area Director for the De-
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partment of Social Services, to discuss and agree on a protocol for meeting the 
requirements of the statute. 

27. Under Section 37L, once the various parties receive the weapon report, 
what are they supposed to do? 

Section 37L requires the superintendent, police chief, Department of Social Ser-
vices representative and representative from the school district’s office of stu-
dent services (or its equivalent) to “arrange an assessment of the student in-
volved in said weapon report.” It says the student “shall be referred to a counsel-
ing program” meeting Board of Education standards, and that upon completion 
of counseling, “a follow-up assessment shall be made of said student by those 
involved in the initial assessment.” These requirements apply to all students who 
have been found to possess or use a dangerous weapon on school premises, 
whether or not they have been expelled. 

The assessment and counseling contemplated by Section 37H may or may not be 
school-based. Depending on the circumstances and the particular community, 
the assessment and counseling might be conducted by a court clinic, a mental 
health or social services provider, the school district, or some other entity. The 
statute does not mandate that the school district pay for the assessment and 
counseling; the student and family should be advised of any potential cost to 
them. However, the school district is required to provide counseling services at 
no cost to the student if such services are regularly available to other students 
within the district. 

28. If a student transfers from one school to another, what records must be 
provided to the new school? 

Under Section 37L, any student transferring into a new school district must pro-
vide the new district with “a complete school record,” including, but not limited 
to, “any incidents involving suspension or violation or criminal acts or any inci-
dent reports in which such student was charged with any suspended act.” The re-
sponsibility under Section 37L rests with the student who is transferring; the stu-
dent may either get the records from the former school and present them to the 
new school, or may request that the former school send the records directly to the 
new school. 

In addition, under Section 37H(e), when a student has been expelled for posses-
sion of a dangerous weapon or a controlled substance or assault on school staff, 
and the student applies for admission to another school, the superintendent of 
the sending school shall notify the superintendent of the receiving school of the 
reasons for the pupil’s expulsion. The new amendment to Section 37H(e), effec-
tive April 4, 1994, clarifies that the superintendent of the former school district 
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provides the written statement of reasons upon request from the superintendent 
of the new district. (The amendment allows the new school district to deny ad-
mission to the student; see question 9.) 

29. Are these provisions on transfer of records consistent with the state and 
federal laws concerning transfer of student records? 

The requirement that the student transferring to a new school present his or her 
complete school record does not pose a problem under the state or federal stu-
dent records regulations. The regulations govern disclosure of student records by 
schools, not by the students themselves. 

When a student has been expelled under Section 37H and applies for admission 
to school in another district, the superintendent of the first district must send 
the superintendent of the second district a written statement of the reasons for 
the expulsion. This statutory requirement supersedes any contrary requirement 
of the state student records regulations. The federal regulations under FERPA 
(34 CFR § 99.31(a)(2) and 99.34) allow a school to disclose student records, 
without consent, to officials of another school where the student seeks or in-
tends to enroll, as long as the first school (a) makes a reasonable attempt to 
notify the parent or eligible student, or has a written policy that it forwards stu-
dents records to other schools in which the student seeks or intends to enroll; 
and (b) upon request, gives the parent or eligible student a copy of the record 
and the opportunity for a hearing. Compliance with these procedures allows the 
superintendent to send to the new school the reasons for the student’s expulsion, 
without the consent of the parent or eligible student. 
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EXHIBIT 24E—Motion for Appointment of 
Guardian Ad Litem Educational Advocate 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT 
DEPARTMENT 

  CITY DIVISION 
  DOCKET NO. 

   
 )  
IN RE: Care and Protection ) MOTION FOR A GUARDIAN AD 
 of Child ) LITEM FOR THE PURPOSES OF  
 ) EDUCATION 
 )  

 NOW COMES Child, the child in the above-referenced matter, and, 
through counsel, respectfully moves this court for an order appointing a guard-
ian ad litem for Child, pursuant to G.L. c. 201, s. 34, for issues of education. 
The reasons for the motion are as follows: 

1. Child is X years old. He was born on [date]. 

2. On or about [date], a seventy-two hour hearing was held regarding the cus-
tody of Child and his two sisters, Sister 1 and Sister 2. The children’s moth-
er, Mother, waived her right to a seventy-two hour hearing and the children 
were placed in the custody of the Department of Social Services (“the De-
partment”). The children were placed in foster care with Mrs. “Y,” where 
they continue to reside. (See Court Investigator’s Report Dated X/X/XX). 

3. Since [date], Child has been attending City School; child transferred there X 
weeks after being placed with Mrs. “Y” and did not attend school in the in-
terim period. (Id.) 

4. Child has a history of poor performance in school and some behavioral 
problems. (Id.) 

5. Since transferring to City School, child has not been evaluated to determine 
if he requires any special education services, nor has he received any such 
services. Child has no updated IEP. (See Department Court Report dated 
X/X/XX). 
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6. Child’s teachers report to the Department and to Mrs. “Y” that Child is do-
ing very poorly in school and is having difficulty concentrating. (Id.) 
Child’s teachers report that Child is in danger of failing at least two sub-
jects. (Id.) 

7. Due to the gap in Child’s education, and his difficulties in school, a guard-
ian ad litem is necessary to investigate and make recommendations regard-
ing appropriate services and school placement to ensure that Child’s educa-
tional needs are met in this new school. 

8. Child believes that the appointment of an education guardian ad litem is in 
his best interest. (Id.) 

9. The Department supports the appointment of an educational guardian ad 
litem. (Id.) 

10. For these reasons, Child respectfully requests the appointment of an educa-
tion guardian ad litem. 

Dated: Respectfully submitted, 
 CHILD, 
 By his attorney, 

  
 Attorney, BBO No. 
 Address 
 Telephone Number 

 

CERTIFICATE OF SERVICE 

I, Attorney, hereby certify that I did serve one copy of the foregoing on all 
counsel of rec-ord by mailing the same to them. 

  
 Attorney 
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EXHIBIT 24F—Collateral Representation Request 
Form 

Committee for Public Counsel Services 
Children and Family Law Program 
44 Bromfield Street, Boston, Massachusetts 02108 

Phone: (617) 482-6212, Fax: (617) 988-8455 

MEMORANDUM 

To: Children and Family Law Program Attorneys 
Fr: CPCS Children & Family Law Program 
Re: Collateral Representation Request  
Date: July 13, 2004 

________________________________________________________________ 

If you are seeking authorization for CPCS payment for collateral representation 
(i.e., representation of your client in a court and matter other than the court and 
matter in which you were appointed), kindly fill out this form or send a letter 
setting forth the information requested. The fax number is (617) 988-8455. 
(Please note that you do not need permission to defend or prosecute a guardian-
ship petition in juvenile court if you were appointed in the underlying care and 
protection case; however, once the care and protection case is dismissed, closed 
or “off-listed” you may no longer represent your client on the guardianship mat-
ter.) 

[Please type or print] 

1. Your name: 

2. Office address: 

3. Phone number: 

4. Fax number: 

5. NAC number: 

6. Client name(s) and relation to child (i.e., child, father, mother, guardian): 

7. Child(ren)’s name(s): 

8. Court in which you were appointed to this client: 
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9. Court in which collateral matter is/will be filed: 

10. Nature of collateral matter (i.e., divorce, paternity, modification, custody, 
guardianship): 

11. Will collateral matter be contested by DSS or by any other party (please 
specify)? 

12. In a couple of sentences, please explain how the collateral matter will im-
pact or resolve the matter for which you were appointed. (For example: 
“DSS has no objection to father getting custody. Once he obtains custody of 
his son pursuant to a modification of his divorce decree in probate court, 
DSS will agree to dismiss the care and protection proceeding in juvenile 
court.” Or: “The juvenile court will not order guardianship for grandmother 
unless the probate court first vacates a prior guardianship order for Aunt Su-
san.”). If more information is necessary, feel free to provide it. 
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EXHIBIT 24G—ESP Referral Form 
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EXHIBIT 24H—Motion to Appoint Educational 
Surrogate 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY, ss  JUVENILE COURT 
DEPARTMENT 

  CITY DIVISION 
  DOCKET NO. 

   
 )  
IN RE: Care and Protection ) MOTION TO APPOINT AN 
 of John Smith ) EDUCATIONAL SURROGATE 
 ) PARENT 
 )  

 John Smith respectfully moves this court for an order appointing John’s 
paternal grandmother, Rosa Jones, to be John’s educational surrogate parent. 
John has been referred for a special education evaluation but there is no legal 
parent to sign John’s individualized education plan (IEP) and make other deci-
sions under the special education law. This court has authority under the federal 
Individuals with Disabilities Education Act (IDEA) to appoint an educational 
surrogate parent for John. See 20 U.S.C. § 1415(b)(2)(A); 34 C.F.R. § 300.519. 

 John is eleven years old. He was born on [date]. On or about [date], a 
seventy-two hour hearing was held regarding the custody of John and his two 
sisters. The children’s mother, Ms. Smith, waived her right to a seventy-two 
hour hearing and the children were placed into the custody of the Department. 
The Department placed John and his sisters in a foster home in Town on [date]. 
John was enrolled in Town Middle School. Child experienced difficulties in 
school and in the foster home. (Affidavit of Counsel, ¶¶ 1-2) 

 On [date], John’s attorney referred him for a special education evalua-
tion. John’s foster mother consented to the evaluation on his behalf and the 
Town Middle School began the evaluation. (Affidavit of Counsel, ¶ 3) Shortly 
thereafter, John’s foster parents asked that he be removed from the home. The 
Department placed John in Town Shelter. (Affidavit of Counsel, ¶ 4) 

 Town Middle School is willing to complete John’s special education 
evaluation. (Affidavit of Counsel, ¶ 5). However, there is no one with legal au-
thority to sign John’s IEP or make other decisions for John under the special 
education law. See 20 U.S.C. § 1401(23) (definition of “parent” under the fed-
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eral special education law); see also 34 C.F.R. § 300.30. If a child does not have 
a “parent” to exercise the rights under the federal special education law, an edu-
cational surrogate parent must be appointed. See 20 U.S.C. § 1415(b)(2)(A); 34 
C.F.R. § 300.519. Either the state department of education or the court may 
make the appointment. Id. A surrogate must be appointed no later than thirty 
days after a public agency (i.e., the school or DSS) has identified the need for 
one. 20 U.S.C. § 1415(b)(2)(B). 

 On [date], counsel for John contacted the Educational Surrogate Parent 
Program at the Department of Elementary and Secondary Education. Counsel 
was told that there were no volunteer surrogates available at this time and John 
would be put on a wait list. (Affidavit of Counsel, ¶ 6) 

 Rosa Jones is John’s paternal grandmother. She has been visiting with 
John approximately once a month since he was placed in the Department’s cus-
tody. Ms. Jones is very interested in John’s well-being and education. She has 
offered to serve as John’s educational surrogate. On information and belief, Ms. 
Jones has no personal or professional interest that conflicts with Child’s inter-
ests. (Affidavit of Counsel, ¶ 7) On information and belief, Ms. Jones has the 
necessary knowledge and skills to ensure that she can adequately represent 
John’s interests. She raised four children of her own. One of her children re-
ceived special education services in the past and Ms. Jones is familiar with the 
special education process. (Affidavit of Counsel, ¶ 7) 

 For these reasons, John respectfully requests that this Court appoint 
Ms. Jones to be his educational surrogate parent. 

Dated: Respectfully submitted, 
 John Smith, 
 By his attorney, 

  
 Attorney, BBO No. 
 Address 
 Telephone Number 

CERTIFICATE OF SERVICE 

 I, Attorney, hereby certify that I did serve one copy of the foregoing on 
all counsel of record by mailing the same to them. 

  
 Attorney 

24.II–86 2nd Supplement 2012 



SPECIAL EDUCATION AND DISCIPLINE  

EXHIBIT 24I—Model Letter Requesting Student’s 
Records 

Date 

Dear Principal,  

I have been appointed by the Juvenile Court to represent Andre Martinez in a 
[care and protection/CHINS] case. In order to represent him properly, it is nec-
essary that I have copies of Andre’s entire student record during the time he has 
been enrolled in the ______ School system. This includes, but is not limited to, 
records regarding regular and special education, discipline, and health records as 
well as notes, correspondence, and test scores. I understand that this information 
will be made available as soon as practicable but no later than 10 calendar days 
of this request. [An authorization is attached./A copy of the court’s Notice of 
Assignment is attached.] Thank you for your prompt attention to this matter. 

Sincerely, 

cc: Director of Special Education 
 Legal Office 
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EXHIBIT 24J—Letter Referring Student  
for a Special Education Evaluation 

MODEL LETTER: Requesting an Evaluation 

Date 

 

Dear Principal and Special Education Director, 

I have been appointed by the Juvenile Court to represent Andre Martinez in a 
[care and protection / CHINS matter]. With this letter I am formally requesting 
an evaluation to determine Andre’s eligibility for special education. I request 
that Andre be evaluated in all areas of suspected need, including his vision, his 
educational progress, and his social/emotional development. I am concerned 
[about his development] or [I am concerned that he may have a disability.] 

Sincerely, 
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EXHIBIT 24K—Request for an Independent 
Educational Evaluation 

MODEL LETTER: Requesting an Independent Educational Evaluation 

 

Date 

Dear Special Education Director: 

I am the [parent / surrogate parent] of Andre Martinez. With this letter, I am re-
questing a special education independent evaluation for Andre in the areas of 
speech, language, and neuropsychology. 

I request that you provide authorization to the following evaluator(s): 

[List the name, address, license number and type of evaluation of each evaluator 
for whom you are seeking authorization.] 

Sincerely, 

Maria Martinez 

 

cc: Principal and/or Team Leader 
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Chapter 25 

CLINICAL ISSUES IN STATE 
INTERVENTION CASES* 

JESSICA P. GREENWALD O’BRIEN, Ph.D. 
Natick 

Scope Note 
This chapter addresses the variety of clinical issues that arise 
in child welfare cases and the impact of abuse, neglect, re-
moval, placement, and visitation on children. It also examines 
the issues of attachment and the relationship between the par-
ent and the child. The chapter concludes with a checklist for ef-
fective communication between counsel and a child client. 

 
* Reviewed for the 2009 Supplement by Amy M. Karp, Esq. 

§ 25.1 INTRODUCTION 

Attorneys working in the areas of child protection and Children In Need of Ser-
vices (CHINS) are faced with a wide range of clients. The work of understand-
ing a parent or child and bringing his or her perspective into court is challenging. 
When these clients have numerous family stressors, limited social and economic 
resources, or a history of abuse and neglect, the work of gathering information 
and formulating a case theory may become more complicated. Several areas of 
psychology have something to offer the attorney practicing in this field. This 
knowledge can help counsel do the following: 

• gain a more accurate understanding of the families involved in the 
child welfare and CHINS systems; 

• develop a logical, persuasive theory of the case; 

• counsel a client sensitively and effectively about his or her case; 

• make better use of evaluations and other clinical records; 

• bring accurate, relevant, useful information to the court’s attention; 
and 
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• more effectively advocate a client’s position before DSS, the court, 
and other parties. 

For example, counsel advocating for postadoption contact on behalf of a parent 
or child must understand and present to the court information about the nature of 
the preadoption attachment and the broader relationship between parent and 
child. Similarly, understanding the specific developmental needs of children in 
state intervention cases can assist counsel in advocating for more frequent par-
ent-child visitation. Further, counsel seeking to prove or defend against a claim 
of parental unfitness will be aided by knowledge concerning the basic parenting 
functions necessary to meet the fundamental needs of all children. This chapter 
discusses these and other clinical issues relevant to state intervention practice. In 
addition, counsel should review Chapter 22, Special Considerations in Repre-
senting Parents, and Chapter 23, Special Considerations in Representing Chil-
dren, which discusses strategies for working effectively with child and parent 
clients. 

§ 25.2 THE IMPORTANCE OF ATTACHMENT 

The nature and quality of the child’s attachment to his or her parent is an important 
consideration at almost every stage of a care and protection case. Attachment 
plays a role in determining the following: 

• the extent to which separation from the birth parent would harm 
the child; 

• how well the child would fare in foster care; 

• the quantity and quality of visitation necessary to maintain the 
parent-child relationship; 

• the ability of the parent to meet the child’s needs; 

• whether termination of parental rights is in the child’s best inter-
ests; and 

• if parental rights must be terminated, whether the child would 
benefit from postadoption contact. 

Consequently, a working knowledge of attachment theory is essential in these 
cases. 
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Attachment is the fundamental relationship that a child has to his or her primary 
caregiver (who is typically one or both parents), which should begin to develop 
in the first phase of life. Children typically begin to have a special relationship 
with, or an “attachment” to their primary caregivers between six and nine 
months of age. This attachment provides the infant and growing child with a 
core sense of safety and security. A securely attached child has learned that a 
caregiver will be emotionally and physically reliable and responsive to his or her 
needs. This means that the parent has been available to read the child’s signals 
with reasonable sensitivity, and has warmly and consistently responded to them. 
The quality of the child-parent attachment is one of the few powerful predictors of 
good versus poor developmental outcomes. One researcher explains as follows: 

In the secure attachment case . . . the child develops 
generally positive and trusting attitudes toward oth-
ers. Along with this, the child takes forward a sense 
of his or her own effectance and personal worth. Being 
able to effectively elicit responsiveness and care from 
the parent, they expect to master challenges and to 
have power in the world. They believe in themselves. 
Likewise, they value relating and have an internalized 
template for empathy and reciprocity in relationships. 

A. Sroufe, “Psychopathology as an Outcome of Development,” 9 Dev. & Psy-
chopathology 251, 262 (1997). 

Securely attached children have the tools to go out into the world and make dis-
coveries. They trust that positive things are likely to happen when they make 
choices and take actions. When things do not go as they wish, they have a safe 
haven to return to, and from which they can launch again for new explorations. 
This security allows children to go to school with optimism and hope, and there-
fore to learn. They will feel the pull to build relationships with peers and teach-
ers and other authority figures. They will feel drawn to test their skills and ex-
plore their interests. Parents will be encouraging and offer respite, and then al-
low them to go off to their next adventure. See generally Mary Ainsworth et al., 
Patterns of Attachment: A Psychological Study of the Strange Situation (Law-
rence Erlbaum Associates 1978); R. Marvin et al., “The Circle of Security: At-
tachment-Based Intervention with Caregiver-Preschool Child Dyads,” 4 Attach-
ment & Hum. Dev. 107–24 (2002) (hereinafter Marvin). 

Mary Ainsworth and subsequent researchers identified three, and later four, 
categories of attachment: secure, anxious-ambivalent, anxious-avoidant, and disor-
ganized. See M. Main et al., “Security in Infancy, Childhood, and Adulthood: A 
Move to the Level of Representation,” in Growing Points of Attachment Theory 
and Research, Monographs of the Society for Research in Child Development 
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50, 66–104 (1-2, Serial No. 209) (I. Bretherton & E. Waters eds., 1985); see also 
Marvin. 

Securely attached children are those for whom it matters when the primary care 
provider leaves and returns, and can be helped to cope with the separation with a 
soothing response. These children have learned that a parent will help them out 
into the outside world, and welcome them back for reassurance, nurturance, or 
protection when needed. As children get older, they are able to respond adap-
tively to a separation from the parent, secure in the knowledge that the caregiver 
will be there to respond. They are generally positive when the parent returns. 

Insecure attachments take three forms, and reflect the nature of the unreliable 
parenting style provided to the child. “Anxious-ambivalent” infants and young 
children have been given the message that the outside world is scary and is 
something to be wary of. Their caregivers’ early patterns of interactions are in-
consistent or unreliable. These children can be clingy, afraid to explore their 
environment, anxious, easily agitated, and very ambivalent upon the return of a 
caretaker who leaves them for a spell. These children are sometimes difficult to 
soothe. 

“Anxious-avoidant” infants and young children have been given messages to 
minimize emotional caregiving interactions. These children look much more 
unaffected by the departure of a primary caregiver. They appear more independ-
ent, as if they do not rely on the caregiver, but have greater trouble with intimacy 
or sharing their feelings. There is often little response when the parent returns. 

The last form of insecure attachment is “disorganized.” In this type of attach-
ment, the parent, who may be afraid of the child’s neediness, has responded to 
the child’s attachment behaviors (seeking safety or security) with rejection and 
hostility. As a result, the child’s interactions with the caregiver are disorganized 
or unpredictable. These children do not have a consistent strategy for responding 
to their parent’s presence or departure. As they get older, many of these children 
exhibit controlling behaviors in an attempt to manage an unpredictable environ-
ment. Violence and danger can be critical features of these unpredictable envi-
ronments. Some researchers have suggested that chronically traumatized chil-
dren who have experienced frightening interaction patterns with their caregivers 
are much more likely than other children to develop this last disordered form of 
attachment. See C.C. Ayoub et al., “Analyzing Development of Working Models 
for Disrupted Attachments: The Case of Hidden Family Violence,” 5 Attachment 
& Hum. Dev. 97–119 (2003). 

Very early attachment patterns exert an important influence on child develop-
ment. Children who have lived with neglectful or abusive parents are very likely 
to have suffered the negative impacts of insecure attachments. Poor attachment 
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experiences can have significant deleterious effects on various aspects of the 
child’s social, emotional, and cognitive development (described in § 25.1, be-
low). Actual brain development (i.e., the growth and reinforcement of neuro-
pathways) can be compromised in the context of a chronically fear-inducing or 
neglectful environment. 

Yet, importantly, an insecure attachment is an attachment nonetheless. Children 
do not give up their parents easily. A child learns the nuances of the “dance” 
with his or her particular parents. Significant separation from a parent is likely to 
be difficult, even when it promotes greater safety for the child. 

§ 25.3 THE IMPACT OF ABUSE AND NEGLECT 
ON THE CHILD 

The ways children respond to abuse and neglect are as varied as children them-
selves. Not all children with abuse or neglect in their backgrounds will manifest 
a traumatic response. Trauma in this case is not defined by the actual event or 
series of events (e.g., abuse history); instead, it is defined by the child’s response 
to these terribly stressful events. Abuse and neglect (and other seriously stressful 
life events) may create such fear, anxiety, and threat to the child as to overwhelm 
the child’s ability to cope constructively in his or her everyday life. 

A disturbance of normal functioning is natural and appropriate in the aftermath 
of a traumatic or crisis event. When dealt with effectively, most people return to 
normal adaptive functioning after a period of time. Many resilient children have 
a host of coping strategies that allow them to work their way through life and 
relationships in many constructive ways. They do not manifest the same trauma 
or traumatic response as the child without these resources. Whether or not a 
child has a traumatic response depends upon a number of factors, including the 
nature and severity of the abuse or neglect, the child’s internal resources, 
whether adult figures are available for support, and what community resources 
buffer and support the child and family. 

For children who do manifest a traumatic reaction, it can be helpful to under-
stand the range of difficulties they may face. The rest of this section briefly de-
scribes the relationship, emotional, and cognitive difficulties many traumatized 
children experience. 

Children whose parents have failed to meet their needs in fundamental ways—
either through various forms of neglect or by overt acts of abuse—often manifest 
significant problems in relationships. Some children manifest these problems by 
becoming off-putting, oppositional, and avoidant of closeness and emotion. 
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Some manifest these difficulties in neediness, clinginess, anxiety, inappropriate 
boundaries, immaturity, and lack of exploration of the world. A third group ap-
pears to have an approach-avoidance pattern, with difficulties in closeness and 
tendencies toward irritability and aggression in relating to the caregiver. Many 
develop highly controlling patterns of behavior. It is this foundation that might 
make it difficult for children to trust and to believe that a new foster or preadop-
tive placement has their best interests at heart or will not reject them, as they 
have come to expect. 

Abused and neglected children often have many emotional struggles. They may 
feel angry, anxious, guilty, ashamed, vengeful, or worthless. These children may 
not understand why they are having these feelings and may not even be able to 
separate or identify them. Further, these children may be unable to convey to the 
adults around them what they are feeling. As a result, the feelings become dis-
connected from the precipitating events. For example, children who have not 
learned to tolerate and manage intense feelings may not know what to do with 
the sadness and hurt they feel about their mothers’ absence. They are irritable 
and oppositional much of the time, but cannot connect their feelings to their loss or 
frustration. In addition, the adults around them may find it difficult to understand 
what these children are experiencing. 

This disconnection between experience and feelings may make it difficult for 
children to describe the events of the past with the appropriate emotional re-
sponse, both emotional content (i.e., which feelings) and intensity (i.e., how 
much feeling). These children also have trouble regulating their emotions. Their 
emotions may appear to be disproportionate to events, or they may simply appear 
numb to their experiences. When children have trouble managing their arousal 
level and anxiety, their behavior is likely to suffer. 

Finally, abused or neglected children may exhibit a range of cognitive and lan-
guage processing difficulties. Because traumatized children spend much of their 
time in a chronically hyperalert state, they may neither pay attention to, nor 
process, significant information. Thus, they may miss important messages con-
veyed to them by parents, lessons taught at school, or information provided by 
their attorneys. They are also likely to have some problems with “pragmatic” 
language skills, meaning they have difficulty using language in a social context 
(i.e., knowing what to say, how and when to say it, how to interact with other 
people, and how to understand others’ communications). Traumatized children 
often misunderstand verbal content and distort nonverbal cues because they are 
overattending to, and overinterpreting, any hint of a potential threat. 

Other cognitive difficulties result from the unpredictable, unstable environment 
of the abusing or neglectful household. Some children have trouble appreciating 
cause-and-effect relationships. Their unpredictable environments may not have 
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taught them the very basic notion that certain actions have outcomes. See B.A. 
van der Kolk, “Developmental Trauma Disorder,” 35 Psychiatric Annals 401–08 
(2005). This directly impacts children’s ability to see themselves as able to make 
things happen and to effect outcomes. Their sense of competence may become 
impaired. These children also have difficulty organizing a narrative line of the 
events of their lives. The development of sequential or narrative memory is de-
pendent on children having order and predictability in their lives. Thus, trauma-
tized children may not be able to provide a linear account of the traumatic events 
they have experienced or explain in a coherent narrative what they might like to 
have happen in their cases. 

Traumatized children may also be challenged when asked to see things from 
multiple perspectives or to anticipate multiple outcomes. For example, it may be 
difficult for these children to evaluate the pros and cons of staying in foster care 
with an eventual return home, versus returning home more immediately, versus 
never returning home. An already complex situation is often exacerbated be-
cause traumatized children simply cannot focus their attention to process all the 
information. 

Because of these various cognitive difficulties, the attorney must pay special 
attention to what children mean when they share information or answer ques-
tions. Are they responding only to their immediate anxiety, or can they reason 
and process information to form an opinion? Some children cannot provide 
much information about their circumstances because they cannot organize the 
information. Some children cannot focus their attention long enough to engage 
in this kind of conversation. For some, a relationship with an unknown, or “sys-
tem-related” adult creates too many anxieties to share or receive information. 

§ 25.4 THE IMPACT OF REMOVAL, PLACEMENT 
ISSUES, VISITATION, AND SERVICE NEEDS 

During the pendency of a care and protection or CHINS case, child’s counsel is 
often called upon to determine and advocate the client’s position with respect to 
whether the child should be removed from his or her parents, where the child 
should be placed, what services the child needs, and the level of contact between 
the child and parents, siblings, and other family members. The variables that 
factor into these decisions are complex and multifaceted. This section addresses 
a few areas for consideration: the impacts of age and development on a child’s 
experience in the state intervention system, making transitions less distressing, 
the maintenance of important relationships, and services for children and parents. 
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For most children, especially younger children, the prospect of being taken away 
from their parents is terrifying—even if the parents are abusive or otherwise 
less-than-adequate caregivers. As already mentioned, children become attached 
to their primary caregivers, even if that attachment is insecure or of a disordered 
nature, and thus removal is not without consequences for the child. When chil-
dren are removed from their homes, they are often provided with little informa-
tion, little that they can predict or count on, many shifts in living arrangements, 
and erratic contact with adults who are supposed to be their protectors. They 
experience innumerable losses, including contact with parents, siblings, and 
other family members; contact with familiar institutions and activities (e.g., 
school, daycare, or after-school activities); contact with friends; and a sense of 
familiarity in their world. In short, removal nearly always comes with significant 
cost to the child. Compounding these difficulties, the child often is provided 
little opportunity to deal with his or her reactions to the separation. Even when 
the child is able to share his or her inner world with a caring adult or therapeutic 
provider, the discussion is often around the issues of abuse or neglect, rather 
than the subsequent separations or dissolution of the family. See, e.g., R.S. Ea-
gle, “The Separation Experience of Children in Long-Term Care: Theory, Re-
search, and Implications for Practice,” 64 Am. J. Orthopsychiatry 421–34 (1994). 

§ 25.4.1 Young Infants 

The needs of young infants (those who are approximately under the age of six to 
eight months) are consuming but basic. They have begun the attachment process, 
but are unlikely to have solidly formed selective attachments to their primary 
caregivers. Thus, a removal, while potentially disorienting, may be less disrup-
tive for a tiny infant than for an older infant or toddler. However, once a young 
infant is removed, the parent will have little to no opportunity to meet the child’s 
basic needs on a routine daily basis. It is the parent’s engagement in the every-
day care of the child (feeding, soothing, diapering, etc.) that is the basis for the 
development of an attachment. Without this opportunity, it would not be ex-
pected that a child would develop, or continue to form, a primary attachment to 
his or her parents. Contact with biological parents would need to be quite frequent 
(possibly daily) to preserve hope of an initial selective attachment to the parent. 

When this is not possible, the next alternative is to ensure that the child is able to 
generate a secure attachment to whoever will serve as the caregiver. A child who 
has developed a solid, secure attachment to a substitute caregiver is likely to 
carry the benefits of this attachment into other relationships, whether the child 
will be returned to the biological parent or placed with another permanent care-
giver. However, secure attachment development requires reliability and consis-
tency of the primary caregiver over time. A young infant who is moved from 
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placement to placement and who experiences multiple caregivers is far less 
likely to develop a secure attachment to anyone. 

For a child of this age, there are few ways to prepare or assist with transitions. 
The new caregiver must be prepared for the infant’s confusion and disorienta-
tion. The child’s eating and sleeping patterns may be disrupted and he or she 
may be more fussy and difficult to soothe. It will be helpful if the caregiver es-
tablishes predictable routines for the child and responds sensitively to the child’s 
patterns and needs. 

§ 25.4.2 Older Infants and Toddlers 

Older infants and toddlers are likely to have greater difficulty with removal be-
cause they will have formed selective attachments to their parents. The separa-
tion has much more meaning to them, yet they have few cognitive and emotional 
resources with which to cope. They have limited language skills with which to 
understand their overwhelming emotions, to express their thoughts, or to under-
stand from others what is happening to them. The loss of family members, rou-
tines, and other child-care providers is likely to be experienced in powerful and 
confusing ways. 

Older infants and toddlers also need frequent contact with parents to maintain a 
sense of security and connection. While physical safety is of course paramount, 
emotional safety for these children is often dependent upon contact with parents, 
even when the parents are troubled. It becomes important not to lose track of this 
when parents are limited from seeing their children for reasons other than the 
child’s best interests (i.e., because of limited resources, inconvenience, or a 
sense that the parent “does not deserve” or “has not earned” visits). 

Structures to promote frequent contact, once safety is established, are very im-
portant. In an ideal world, finding ways for parents and foster parents to work 
together would be most effective. This would facilitate the greatest level of con-
tact between parent and child while a child is separated from his or her care-
giver. For example, the Fresh Start Project in the DSS central region places in-
fants who are from zero to twelve months with foster parents who are specially 
trained to provide intensive mentoring and support to birth parents. The goal of 
the Fresh Start Project is reunification. In addition, placement of the child with 
relatives often allows for more frequent contact and interaction between children 
and their birth parents. Attorneys should advocate for as much contact between 
parent and child as possible. Frequent visits, even if brief, keep the parent alive 
in the child’s mind. 
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The caveat to this is if the frequent separations at the end of visits cause too 
much distress for the child, or if the visits are causing other adverse impacts, 
contact may need to be less frequent. However, even with children on the 
younger end of this age group, the transition may be eased by providing a pre-
dictable routine and by explaining to the child what is happening (e.g., “Your 
mommy will come for a visit after your nap,” or “We’re going to visit for ten 
more minutes and then Daddy is going to go home; he’ll see you again in a few 
days.”). Even if children do not fully appreciate time frames, they are likely to 
get the gist of what will happen next. Giving children a chance to talk about their 
thoughts and feelings is helpful, especially when a caring adult can be supportive. 

At such young ages, disturbances are likely to be noted along developmental 
lines. Either the child does not progress along expected developmental trajecto-
ries in one or more areas (e.g., language, motor, social, or self-care), or the child 
regresses in the face of the trauma and the subsequent separation, losing previ-
ously acquired skills or milestones. Information from parents, foster parents, 
pediatricians, and child-care providers can be helpful in making these determina-
tions. Services often come in the form of early intervention assessments and 
treatment, or might include play or art therapy for the very young child. If more 
severe delays are noted, medical, speech, or occupational therapy interventions 
may be warranted. 

§ 25.4.3 Preschool and Elementary School Children 

As children get older, their relationships with primary caregivers become more 
solidified, as do their skills, abilities, and coping resources for dealing with their 
experiences. These coping resources allow for greater time gaps between visits 
with their parents. Generally speaking, older children can deal with longer win-
dows of time. Determining how much warning a child should have before a visit 
depends on the child’s age, how well the child manages anxiety, the reliability of 
the parent, and other idiosyncrasies of the situation. Despite increased coping 
abilities, preschool and elementary school children will need significant support 
in managing their reactions to abuse and neglect as well as the distress and logis-
tical consequences of removal. Notably, abused and neglected children are often 
compromised in many areas, such as emotional regulation and language process-
ing (see § 25.3, The Impact of Abuse and Neglect on the Child, above), which 
otherwise might assist them in managing these difficult experiences. 

School-aged children may manifest difficulties in their behavior, in mental 
health symptoms, or in learning and school-based problems. The older the child, 
the more complex it becomes to tie the problems specifically to their sources 
(e.g., the original trauma, the disrupted attachment, losses, multiple placements, 
or negative experiences in foster care). Children’s feelings are likely to be quite 
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multifaceted and puzzling to them. They may be more likely to express ambiva-
lence in either words or actions toward their parents. As noted above, giving 
children the time and space to talk about their inner experiences, to mourn the 
loss of previous attachments, and to be supported in their affection for their par-
ents (and/or foster parents) not only helps children make transitions, but also helps 
them maintain a sense of trust in the outside world and form new relationships. 

As the child waits out the lengthy state intervention process for decisions to be 
made about placement and level of contact with parents, it is very important that 
the child’s attorney be an advocate for appropriate services for the child. The 
child may need to be evaluated for special education, medical or psychological 
care, speech and language services, or other specialty needs. It is important to 
remember that many biological parents are a very good source of information 
about their children’s needs, and their involvement should not be neglected simply 
because they have lost custody of their children. 

§ 25.4.4 Middle- and High-School-Aged Children 

Finally, older school-aged children and preteen and teenaged children present 
special challenges. Older children can have a wide variety of responses to re-
moval from their parents, but are often quite determined to ultimately return to 
the care of their parents. These children quickly become aware that it is difficult 
for them to be adopted, and thus they wish for the only family they know and 
have. Goals for these children should take into account not only their thoughts 
and opinions, but also the reality that these children need connections to their 
past, to the source of their identity, to their extended families, to what is known 
and familiar to them, and to the fact that certainty, even with troubled parents, 
may be better than the lingering uncertainty of protective plans. 

The potential range of services for these children is quite broad. Children who 
have been in the system for long periods are often multiply involved (e.g., have a 
delinquency charge or an active CHINS case). They may receive or be in need of 
school-based services or need to be evaluated for such services. Many of these 
children do well with physical and creative outlets (e.g., sports, art, or music), 
which give them both a form of expression and enrichment activities. Children 
who have spent time on the streets because they have run away from home or 
from foster homes need to be medically evaluated. Issues such as substance use, 
eating disorders, sexual activity, or other self-harming behaviors may also require 
medical and psychological intervention. 

The longer the child remains in out-of-home care, the more consideration must 
be given to the negative effects of removal, long-term separation and foster care, 
multiple transitions, placements, and losses. While hard to parse, these effects 
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should be recognized as the consequences of participating in the foster care sys-
tem. It is important for parents to receive education and assistance so they are 
better able to respond to their older child’s special needs. In addition, older chil-
dren and teens should be provided opportunities to discuss the complexities of 
their situation. Therapy is often necessary for this group of children. Therapy in 
groups with children in similar situations could be very helpful. 

Contact remains important between parents and children, even when the children 
are older. While memory, language capacity, and emotional resources should be 
much better developed in older children, the losses accompanied by removal 
from a parent and the multiple transitions typical of the foster care system make 
the maintenance of safe connections to parents paramount. Teens, in particular, 
are addressing the psychological issues of identity: Who are they? Who are they 
connected to? Who do they wish to become? Connections to parents can be impor-
tant as teens navigate this developmental phase. 

Finally, throughout development, it is also important to ensure the child main-
tains contact with other significant family members. Grandparents or close aunts 
and uncles can offer solace regarding losses of parents, continuity in the face of 
many changes, and an ongoing connection to the child’s biological family. Ties 
between siblings are very important. The sibling relationship offers one way in 
which the child can have a sense of his or her biological family identity and keep 
some connection to it. Depending upon the nature of the relationship to the sib-
ling, this relationship may serve important security functions. Siblings can pro-
vide supportive resources, an insider’s understanding of family nuances, and 
validation of both the good and bad aspects of the biological family. Siblings can 
offer an anchor of stability for children at any age who are adrift in the child pro-
tection system. Preserving these relationships also preserves family connections 
for future generations. 

§ 25.5 COMMUNICATING WITH CHILD CLIENTS 

Perhaps no responsibility of the CAFL attorney is more daunting than talking to 
the child client. Gathering information and explaining what is going on in the 
case is challenging with parents, and even more difficult with child clients. 
Counsel must make special efforts to communicate with the child in a way that 
maximizes the child client’s ability to participate in and direct the course of the 
litigation. See CAFL Perf. Std. 1.6(a), cmt. This section provides some practical 
strategies for effectively communicating with child clients. See Exhibit 25A, 
Checklist for Communicating with Children. In addition, Chapter 23, Special 
Considerations in Representing Children, discusses the particular responsibilities 
of child’s counsel in this area, including how frequently counsel should meet 
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with a child client, where to meet the child, and the topics counsel should discuss 
with the child. 

§ 25.5.1 A Lay Assessment of the Client’s 
Developmental Level 

The task of meeting and speaking with children of varied ages and skill levels 
requires some forethought and planning. Karen Saywitz and Lorinda Camparo 
have provided a set of guidelines for interviewing child witnesses that may be 
useful for attorneys interviewing child clients in care and protection and CHINS 
cases. See Karen Saywitz & Lorinda Camparo, “Interviewing Child Witnesses: A 
Developmental Perspective,” 22 Child Abuse & Neglect 825–43 (1998) (herein-
after Saywitz & Camparo). Saywitz and Camparo stress the importance of first 
doing a developmental assessment of the child client in order to best formulate 
questions and interpret answers. This does not require a degree in mental health, 
but does require some planning and attention to the information and cues the 
child is providing. 

Maxine Weinreb, Ed.D., of the Child Witness to Violence Project at Boston 
Medical Center, stresses that it is essential that attorneys think about how they 
will approach children before the initial meeting. This includes being aware of 
the age of the child and any known limitations the child might have, identifying 
what information the attorney needs and wants from the child, and contemplating 
strategies to assess the developmental level of the child upon meeting him or her. 

In the process of first meeting the child client, the attorney is engaging and get-
ting to know him or her, building some trust, and allowing the child to get to 
know the attorney. Conversations about everyday events can help the lawyer 
understand some basic developmental information about the child. For example, 
while asking the child specific questions—“what did you do today?,” “what do 
you like about school?,” or “what are your favorite sports teams?”—counsel can 
also be taking note of the following: 

• the intelligibility of the child’s speech; 

• the average number of words in the child’s sentences; 

• the average number of syllables in the words the child uses; 

• the complexity of the grammar the child uses; 

• the child’s understanding and correct usage of verb tenses (i.e., 
using past and present properly); 
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• the child’s correct use of pronouns (i.e., does the child accurately 
reference others?); and 

• the sophistication of the child’s vocabulary. 

See Saywitz & Camparo. 

While it is unlikely that the attorney will be tabulating this information in strict 
detail, attention to the quality of a child’s communication can help a lawyer con-
struct questions that parallel the child’s language usage (similar length of sen-
tence, sentence structure, and word choices). It also helps an attorney do a quick 
assessment of what aspects of a child’s descriptions are reliable, where the attor-
ney will need to ask clarifying questions, and what kind of statements may not 
bear any factual fruit. If a child is constantly confusing pronouns or cannot give 
a linear account because he or she merges time frames and distorts past and pre-
sent, the attorney will better understand the limitations of the child’s perspective, 
or (more importantly) know what kind of questions to ask to get a clearer picture. 

The attorney should also pay attention to clues about the child’s memory. Can 
the child describe things that happened earlier in the day, a few days ago, or last 
summer? Does richness, accuracy, or the tendency to elaborate or fabricate 
change with the time frame? Do particularly salient events receive better de-
scriptions, or do they sound rehearsed, scripted, or rigid? Are there certain time 
periods or events about which the child simply will not or cannot talk? 

What a child can describe often depends on his or her concept of time. Very 
young children do not have a clear concept of time, so getting accurate dating of 
events, sequences, and distances in time (e.g., how long ago?) is likely to be 
difficult. Children may be more likely to reference time periods to salient events 
like holidays, birthdays, school events, weather, before they went to sleep last 
night, or when they had breakfast yesterday. When a child is asked how many 
times something happened, the answer requires accurate understanding of both 
counting and keeping track over some period of time. Children may not have a 
firm grasp of the meaning of numbers (e.g., that something happened on three 
separate occasions) even if they can count, or of measurements (e.g., how big?, 
how far away?, how often?). 

Counsel should also conduct a brief assessment of other concepts. What colors, 
shapes, or other descriptors (big, small, fat, skinny, etc.) does the child under-
stand? Does the child correctly use spatial or relational concepts, such as under, 
behind, next to, or close to? This will help give the attorney a better sense of the 
child’s ability to provide accurate detail when describing people or events. 
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Young children tend to be concrete thinkers. Children can describe what they 
see, hear, touch, and do. They have more difficulty with abstraction tasks that 
require them to categorize, classify, evaluate, or conjecture about their experi-
ences. Abstraction ability, which should increase with age, also includes imagin-
ing the future, imagining alternative outcomes, holding two ideas at the same 
time, describing and anticipating feelings, understanding intangible concepts 
(values, beliefs, emotions, time, etc.), and taking another’s perspective. Greater 
levels of abstraction should appear in adolescence. However, traumatized chil-
dren often have difficulty with many abstraction skills and concepts. The child 
may have difficulty understanding abstract concepts, such as “court” and “laws,” 
as well as understanding the different roles of the judge, attorneys, and social 
workers. Taking a position on whether to return home or live with an unfamiliar 
foster parent requires imagining two potential outcomes and weighing their merits. 
These are difficult tasks for young children, particularly those with backgrounds 
of abuse or neglect. 

§ 25.5.2 Strategies for Communicating Effectively 
with Child Clients 

Interactions between children and unfamiliar adults can be difficult. It is safe to 
assume that children may have some trouble trusting a new adult. One way to 
improve communication between the child and counsel is to help the child feel 
safe and comfortable with the attorney. As Ann Tobey, Ph.D., formerly of the 
Youth Advocacy Project, has advised in past CAFL certification training pro-
grams, demonstrating “warmth and respect” for the child is a key ingredient to 
establishing a solid and trusting relationship. Meeting the child at his or her 
physical and linguistic level demonstrates warmth and respect for the child and 
shows that the attorney is listening and cares. Being considerate of the child’s 
needs and feelings (e.g., consider how much the child can discuss, whether he or 
she can talk at all, the pace of conversation, and the child’s physical needs) also 
demonstrates warmth and respect. Many children prefer playing to having a con-
versation. Making sure to play with the child not only helps put a child at ease, 
but also allows the attorney to observe the child being a child. Having some fun 
“tools” in a briefcase (e.g., markers, animal puppets, travel checkers, a deck of 
cards, or a game of UNO) can facilitate the child’s comfort and willingness to talk. 

Children are unlikely to talk about their case in a linear fashion or on an adult 
time frame. A meeting with a child is likely to go more like this: a discussion of 
the school day, a game of cards, some questions about where the child lives, a 
game of Connect 4, a discussion about a movie, a demo of a remote-controlled 
race car, and some questions about the child’s mom. Counsel may need to make 
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repeated visits to the child to obtain the information required and to advise the 
child about the case. 

Trust is also enhanced when counsel is clear about his or her role and expecta-
tions of the child and does not make promises that cannot be kept. While most 
adults know this, it can be enormously tempting to offer a child a sense of 
greater certainty than exists. Instead, counsel should acknowledge the uncer-
tainty and assure the child that counsel will be there to help him or her understand 
what is happening. 

Recognizing and respecting a child’s feelings can be supportive, validating, and 
reassuring to a child. It can be very helpful to acknowledge the difficult position 
a child is in or the ambivalent feelings the child may experience. Recognizing a 
child’s real feelings includes attention to his or her anxiety and fears. How anx-
ious is the child? Is he or she obviously nervous—unable to separate from a 
caregiver, hiding behind furniture, clammed up, overtly fearful, or crying? Is the 
child more subtly anxious—giggly, trying to distract from the task at hand, sim-
ply unwilling to engage in substantive topics, or otherwise avoidant? Sometimes 
anxiety manifests itself in “spilling” information or being overly clingy or trust-
ing with someone the child does not know well. Saying out loud that an attorney 
knows the child might be worried, might not like talking, or is afraid of what 
might happen can be very supportive and reassuring. 

Communication is also improved when an attorney is attentive to what the child 
understands. A child’s comprehension of his or her situation in a child protection 
matter is likely to vary with many factors: development, emotional state, cogni-
tive limitations, complexity of the circumstances, what others have told the 
child, and day-to-day idiosyncrasies. The child who has been exposed to trauma 
will have more trouble maintaining a consistent understanding of the situation 
than the average child. Thus, what a child understands at one meeting may not 
be the same at another meeting. Comprehension may be cumulative with time, 
but often it is not, especially if there are long gaps between attorney-child meet-
ings. Therefore, information must be provided in a developmentally appropriate 
way, and also needs to be explained in different ways and multiple times to in-
crease comprehension. Asking a child to put things in his or her own words, us-
ing age-appropriate references and analogies, and returning to previously re-
viewed material are all strategies that help. Meeting with the child on more than 
one occasion is necessary. This gives the attorney a sense of what a child is 
comprehending. For example, is the child 

• understanding the relationships between events (antecedents and 
consequences, choices and outcomes, etc.)?; 

• able to remember previous information provided?; 
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• accurately interpreting the information provided?; or 

• allowing feelings to override all other factors in weighing decisions? 

Understanding the “ins and outs” of a court matter is extremely complicated. 
Children should be provided only the information that is salient to their personal 
circumstances. The information should be stripped of extraneous details, and put 
into simple, concrete, age-appropriate terms. Children need to know where they 
will be living, when and if they can see important people in their lives (e.g., par-
ents or siblings), who will be keeping them safe and taking care of their needs, 
and what obligations or responsibilities they must fulfill. They may also want to 
know if they can keep going to their school or see their friends. When this in-
formation is not available, it becomes important for the child to have someone 
whom they can ask ongoing questions and from whom to get reassurance that 
their concerns have not been ignored or forgotten. 

Sometimes it is important for children to know that grown-ups are making the 
decisions, so children are not caught in loyalty binds. For younger children, the 
judge may be explained as a person who thinks long and hard about what helps 
children grow up healthy and strong, and then makes decisions about where 
children will live. Similarly, it is important for children to understand the differ-
ent roles and responsibilities of their attorneys, social workers, therapists, and 
other adults. 

When an attorney represents a child, the CAFL Performance Standards require 
that counsel consider whether the child can formulate an “adequately reasoned 
decision.” See CAFL Perf. Std. 1.6(b). In making this determination, the follow-
ing considerations may be helpful: 

• What is the level of the child’s cognitive functioning (see above), 
including level of abstraction (e.g., perspective taking, anticipating 
consequences, seeing multiple outcomes, or evaluating outcomes)?; 

• If the child has some of these skills, can the child apply them to 
the facts in his or her own situation, e.g., can the child 

– weigh the pros and cons of returning home to a mother that is 
struggling with a mental illness?, 

– envision what it might be like to live with a grandparent?, or 

– imagine being adopted by a family the child has not yet met? 

Counsel must also consider the reliability of what the child is saying. Younger chil-
dren might make up information to please the questioner, to avoid the embarrassment 
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of not knowing the answer, or because they wish a different answer were true. 
Some older children might be motivated to deliberately not tell the truth to avoid 
hurting someone’s feelings or for other reasons. Further, counsel must consider 
the capacity of the child’s memory. The ability to store, process, and recall can 
influence what goes into the child’s reasoning. Does the child accurately re-
member what life was like at home with the parent prior to removal, or has the 
child fabricated a view of prior home life that is influencing his or her decision? 
Have others deliberately or unwittingly influenced the child’s perspective? Fi-
nally, the child’s ability to communicate his or her thoughts, their nuances, and 
their shifts over time can be helpful. See D. Whitcomb, “Competency of Child 
Witnesses,” in When the Victim Is a Child (National Institute of Justice 1992). 

§ 25.6 THE PARENT-CHILD RELATIONSHIP 

§ 25.6.1 Evaluating the Attachment Between Parent 
and Child 

In Massachusetts, it is common for attorneys in care and protection cases to seek 
a “bonding study” from a mental health professional to demonstrate that the 
child is attached to the birth parent (or not), or that the child is attached to a sub-
stitute caregiver. A few problems arise with these requests. The first is that the 
wrong question is being asked. With respect to parents, most children are at-
tached to them if they have served as the primary caregivers, either during de-
velopmentally salient periods of the child’s life (e.g., ages zero to eighteen 
months) or for a significant duration of time in the child’s life. Thus, in most 
cases, there will be an attachment. Second, a “bonding study” suggests that the 
“bond” or attachment is the only ingredient relevant to describing the relation-
ship and the fit between parent and child. The term has taken on a weight and 
meaning that belies its value. A focus only on the attachment can redirect the 
evaluator and potentially the factfinder away from other essential features of the 
case (e.g., characteristics of the child, parental background factors, the fit be-
tween them, and environmental factors) that are necessary for a full and accurate 
evaluation of the best interests of the child in a child welfare matter. 

Thus, the important questions in any evaluation include the following: 

• What is the quality of the attachment between parent and child?; 

• Along with the attachment system, how do the characteristics of 
the child and the characteristics of the parent interact to shape 
their relationship?; 
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• How does that relationship affect the child?; 

• What is the broader context in which the relationship exists?; and 

• Does the total picture serve the needs of the child? 

When the relationship between a child and someone other than a parent is evalu-
ated, the questions are similar, but the basic assumption of an attachment is not 
made. 

Once attachment has been put in the proper context, it is of course important to 
assess the attachment. How can the nature of the attachment be determined? At 
present, there is no technology to “measure” attachment. (Note: There are labo-
ratory techniques to classify attachment qualities, but they are used in only very 
rare cases and only in clinical, not forensic, contexts.) Instead, inferences must 
be drawn about a child’s attachment style. This is done by carefully describing 
the nature of a parent or caregiver’s style and the quality of the parent’s respon-
siveness to the child over time, in multiple situations. In turn, an evaluation de-
scribes the way the child has come to rely on, view, and relate to the parent in 
terms of attachment functions (source of security, support for exploration, and 
safe haven of return). It is the very mundane, daily interactions that contribute to 
the quality of the attachment, and it is the subjective, psychological attributions 
by the parent and child about the other that define the attachment. 

The process of such an assessment involves several things, including direct ob-
servations of the child and parent, observations made by third parties about the 
child and parent together, a history of parenting (strengths, patterns, or obsta-
cles), the parent’s descriptions of the child or children, and, when appropriate, 
descriptions by the child of daily routines and interactions with caregivers. 

Observations vary with the age of the child. In very young children, an evaluator 
watches for the caregiver’s ability to observe and assess a child’s needs, the 
caregiver’s manner in responding to those needs, the caregiver’s ability to soothe 
a distressed or uncomfortable child, the caregiver’s ability to tolerate an appro-
priate level of independence in the child, and the latitude the caregiver grants to 
the child to lead an activity or conversation. The evaluator watches the child for 
the degree to which the child uses the parent for comfort, to help the child negoti-
ate unfamiliar terrain, and as a base from which to explore new surroundings. 

The older the child gets, the harder it becomes to link strengths and deficits spe-
cifically to his or her early attachment style. The evaluation, therefore, is an at-
tempt to describe patterns of relationship between the parents and the child and 
their implications for the child’s overall well-being. For parents with older chil-
dren, an evaluator watches the parent for his or her level of engagement with the 
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child, his or her ability to let the child lead or follow in an activity or conversa-
tion, appropriate limit setting, and responsiveness to the child’s emotional ex-
pression. In the child, the evaluator looks for his or her level of independence 
and willingness to explore the world, level of anxiety, sense of competence, con-
fidence and mastery of common tasks and areas idiosyncratic to the child, abilities 
to relate to outsiders, and ways the child uses the parent to negotiate the world. 

As a child gets older, it becomes more important to look at his or her ability to 
function in the outside world (e.g., behavior, relationships to others [including 
peers and adults], or competencies). Finally, in adolescents, relationships are the 
most salient area for exploration. Does the child have friends and the ability to 
relate to authority? Is the child more or less trusting of the world around him or 
her? Is the parent cognizant of the developmental changes in the child, of the 
changes in the parent-child relationship, and of the parent’s contribution to the 
dynamics between child and parent? Is the caregiver adequately engaged with the 
child, active in communicating important information, available to answer ques-
tions, and able to supervise the teenager and set appropriate boundaries and limits? 

A good source of information about how the parent views the child is the par-
ent’s own account. How distinctly and accurately can the parent describe each 
child? Are descriptions bland, generic, and overgeneralized, or thoughtful, bal-
anced, idiosyncratic to each child, and personal to the parent? How self-focused 
are a parent’s descriptions of the child? How knowledgeable is the parent of the 
child’s particular needs, current circumstances, and future directions? Third-
party collaterals can help to verify or discredit either an evaluator’s observations 
or a parent’s personal accounts. 

Finally, in a child protection matter, where parental fitness and best interests of 
the child are the standards, attachment and parenting capacity must be assessed 
in a greater context. This context includes understanding environmental factors 
such as poverty and the various cultures from which a family might come; pa-
rental background factors (e.g., mental and physical health, abuse history, or 
substance abuse) that exert influence on parenting capacity and also shed light 
on types of remediation for problematic parenting; the child’s temperament and 
special needs, which speak to the specific fit between the parent and the child; 
and the weighing of risks and benefits as to the disruption of these relationships. 

§ 25.6.2 What Is Parenting Capacity? 

Parenting capacity is a concept that encompasses more than just the attachment 
system between child and parent—it reflects a full range of parenting functions 
necessary to basic caregiving. The following list of parenting functions is a 
compilation of actions and activities deemed necessary to meet the fundamental 
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needs of children of all ages. It is not, however, a simple checklist from which a 
“black or white” determination of parenting competence can be drawn. It is a 
guideline from which to thoughtfully describe parenting abilities and areas in 
which support and remediation may be helpful. 

Massachusetts case law directs that a consideration of parental fitness factor in 
the specific needs of each child and the parent’s ability to meet those needs. The 
fit between a child’s needs and a parent’s abilities is likely to differ for each par-
ent-child dyad. Thus, for example, a severely depressed parent may well be able to 
manage a resilient older child with solid cognitive skills and a range of emotional 
coping resources, while having much greater difficulties with a more emotionally 
vulnerable younger child. 

Parenting is not done in a vacuum. Thus, parenting capacity cannot be assessed 
in a vacuum. The context in which the family operates is very important. Ex-
tended family, neighborhood, culture, and existing services all can shed light on 
the resources the parent has for meeting the child’s needs. 

Parenting is a complex series of tasks. Different tasks take on different priority 
at different times. The following list provides a framework from which to evalu-
ate a parent or other potential care provider’s basic skills. While such a list pro-
vides a framework for summarizing parenting skills, there is no mathematical 
formula to determine “how much” of a given capacity or “how many” of these 
skills are adequate to meet the basic threshold for acceptable parenting. The list 
below was originally generated by staff at the Children and the Law Program at 
Massachusetts General Hospital, and has been modified and revised over time. 
Overall, its purpose is to offer a means to look for patterns in parenting and then 
relate those patterns to impacts on the specific children in question. 

1) A parent must be able to meet the basic material and educational needs 
of a child, including food and nutrition, shelter, clothing, and medical 
attention. This is the most fundamental and rudimentary threshold crite-
rion of parenting. For preschool and school-aged children, a parent 
must also be able to get a child enrolled in the education system, and 
ensure appropriate attendance and the child’s most basic participation. 

2) Beyond a child’s most fundamental material and educational needs, a 
parent must be motivated and capable of understanding a child’s special 
needs (e.g., education, mental health, medical, speech/language, and 
physical disability) and be able to advocate and intervene on the child’s 
behalf where necessary. This implies being able to identify a child’s 
problems, to use outside resources to help identify a child’s problems, 
and to learn and understand the implications for the child and his or her 
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needs, as well as having the competence, initiative, ability, and willing-
ness to advocate on behalf of the child and his or her needs. 

3) Structure and discipline constitute a third fundamental domain of par-
enting. A parent must be able to create structure and stimulation for a 
child based on the developmental level and particular needs of the 
child. A parent must be able to structure and organize a child’s time at a 
developmentally appropriate level. This includes helping the child meet 
various needs and obligations (e.g., school attendance, homework, 
home obligations, leisure time, social contacts, personal health, and hy-
giene responsibilities). This also includes ensuring an adequate amount 
of interaction between parent and child. In response to nonconstructive 
behaviors, parents establish limits for a child and respond with appro-
priate discipline methods. This requires the ability to find alternative 
discipline techniques as the child moves through different developmental 
stages. 

4) Parents must be able to reasonably and accurately perceive danger or 
potential harm to their child, and be motivated and capable of taking 
steps to adequately protect the child from both physical and emotional 
injury. While no parent can foresee all possibilities or even protect a 
child from all knowable potential dangers, a parent must be oriented 
toward trying to keep the child safe. 

5) The management of emotions is another necessary set of parenting 
skills. Parents must learn their children’s emotional signals (e.g., dis-
comfort, fear, pleasure, hunger, need for nurturance, need for approval, 
anger, loyalty binds, feeling overwhelmed, or confusion) and find ap-
propriate ways to respond. Attunement to a child’s feelings and reason-
able empathy and support for those feelings create a sense of security 
for children. Parents also assist children by helping them manage feel-
ings that may be scary or hard to regulate (e.g., anger, fear, or sadness). 
Parents must also find ways to manage their own emotions so children 
do not become overwhelmed, frightened, or overburdened by a parent’s 
emotional state. 

6) Parents must be able to maintain clear boundaries between themselves 
and their children. The maintenance of boundaries refers to several ar-
eas: emotional boundaries, physical/sexual boundaries, clearly separate 
identities and roles in the family, and the ability for adults to differenti-
ate their children’s needs from their own. Boundaries protect children 
from several things: inappropriate exposure to aspects of the adult 
world, overwhelming experiences that children are not equipped to 
handle, and behavioral expectations that are unacceptable for children. 
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Parents must have the flexibility to evaluate appropriate boundaries for 
children, and shift those boundaries as children mature. Parents’ and 
children’s needs often conflict and parents must be able to adequately 
prioritize their children’s needs, at times over their own. 

7) Parents are responsible for the socialization of their children. Socializa-
tion is the process of teaching children ways of interacting in the world 
around them, so they function adaptively, can get their needs met, and 
lead socially appropriate lives. This process requires conveying a par-
ent’s moral system to the child, and is often comprised of many of the 
parenting aspects above (managing emotions appropriately, setting limits, 
helping the child to understand and organize the child’s experiences, 
etc.). 

8) Finally, parents must be able to experience and express affection, nur-
turance, and respect for their children. Children need to feel their par-
ents’ warmth, joy, and love through direct and indirect expression and 
demonstration. 

§ 25.6.3 The Influence of Substance Abuse, Mental 
Illness, and Domestic Violence on Parenting 

Many of the parents involved in the child welfare and CHINS systems suffer 
from one or more social, psychological, or medical difficulties that potentially 
compromise their parenting. These problems include domestic violence, mental 
health diagnoses, substance abuse issues, medical disabilities, and cognitive 
limitations. The framework presented above should still be used when evaluating 
parents with these difficulties. Within this standardized framework, parental 
background factors and conditions can be evaluated for their impact on parent-
ing. In what ways do these problems impact parenting? What options exist for 
the remediation of both the problem itself and the subsequent parenting difficul-
ties? How do the particular difficulties of the parent impact each child in ques-
tion given the child’s unique qualities? Are there particular features of a parent’s 
difficulties that might alert an evaluator to specific parenting questions? 

Once involved in state intervention cases, these problems take on the disparaging 
qualities of allegations. It is imperative that an evaluation of these parents utilize 
a systematic approach to understand the impacts of these problems on parenting 
and to avoid making stereotypic assumptions about people with these problems. 
In addition, the evaluator must assess the extent to which there is a connection 
between these problems and the impact on the child. If that nexus cannot be 
drawn, or if there are no known impacts on parenting capacity or on the child, 
then it cannot be assumed that parenting capacity is impaired by these problems. 
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(a) Substance Abuse 

Parents with substance abuse problems often face significant bias and stereo-
types. The Massachusetts courts have made it clear that evidence of substance 
abuse alone, in the absence of any evidence of harm to the child, does not consti-
tute parental unfitness. (See Chapter 14, The Adjudication and Disposition of 
Care and Protection and Termination of Parental Rights Proceedings, at 
§ 14.2.2(d).) It becomes essential to determine how the use of substances and the 
lifestyle surrounding the use of substances impact on the parenting of the child. 

When evaluating a substance-abusing parent, it is necessary to be realistic about 
the recovery process. Recovery is not a short-term process or a “one-shot deal.” 
Most substance-addicted individuals require multiple attempts at achieving so-
briety and participation in ongoing treatment or aftercare before reaching consis-
tent sobriety. Setbacks or “failed” treatments are often the norm. Despite set-
backs, the parent may well be pursuing a course of recovery for a substance 
abuse problem. 

When evaluating the nexus between a parent’s substance abuse and its potential 
impacts on parenting, an evaluator should consider the following. Persons with 
severe addictions live lives that are primarily oriented around the use of sub-
stances. Are there ways that this lifestyle jeopardizes the well-being of the child? 
For example, some parents with severe addictions may use the family’s money 
or other resources to buy drugs instead of providing for the child’s needs. Drug-
seeking or drug-using behavior may interfere with the parent’s ability to provide 
adequate supervision. Lack of supervision might include using drugs while the 
child is under the parent’s care, impairing the parent’s judgment or attention to a 
child’s needs; passing out or blacking out; or not showing up to pick up a child 
from school, daycare, or another designated activity. Another form of risk to 
children is the potential for substance-induced disinhibition, increasing a par-
ent’s potential for violence or threatening behavior either toward the child or the 
other parent. 

Other risks might include children observing the use of drugs, finding drug 
paraphernalia, or being exposed to drug-involved people, whose behavior does 
not keep the children’s welfare in mind. It is particularly important to draw links 
between these risks and the actual impacts on the child. A child who discovers 
hypodermic needles in the home may or may not suffer an adverse impact. 

Other potential consequences of substance abuse include showing poor consis-
tency or reliability at home, becoming emotionally volatile, leaving children to 
take on parental functions or adult roles that are inappropriate, or generally 
demonstrating impaired judgment about children’s needs or abilities. Substance-
abusing parents at times experience guilt about their difficulties, manifesting this 
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guilt in leniency, overindulgence, and generally poor boundaries, structure build-
ing, or limit setting with their children. 

Many individuals who abuse substances also have underlying emotional prob-
lems, such as depression, anxiety, or posttraumatic responses. These problems 
might contribute to the parent being emotionally unavailable or poorly attuned to 
the children’s needs. They might make the parent angry or highly erratic in re-
sponding to the child. The parent might be lethargic and have little energy to 
deal with the child. Or the parent’s emotional problems might simply manifest in 
idiosyncratic parenting styles that have particular consequences for the children. 

Some children are more resilient to their parents’ drug and alcohol problems. It 
is essential to link the substance abuse to problems in parenting (if they exist) 
and to the impacts on each child (if they exist). Some parents are able to segre-
gate their substance use from their children, and the links to parenting and child 
impacts are far less problematic. 

(b) Mental Illness 

Mental illness causes immense stigmatization for parents in the child protection 
system. As with substance abuse, mental illness alone does not constitute unfit-
ness; rather, there must be a connection between the parent’s condition and harm 
to the child. (See Chapter 14, The Adjudication and Disposition of Care and Pro-
tection and Termination of Parental Rights Proceedings, at § 14.2.2(d).) 

Mental illness is a very broad term that covers a host of disorders of varying 
magnitudes, characteristics, range of impacts, and ultimate levels of disability. 
Parents with some forms of mental illness can be flagrantly psychotic, completely 
out of touch with reality, and unable to care for themselves, much less care for a 
child. Some parents with mental illness have periodic bouts with the disorder, 
which are managed in such a way as to have limited or negligible impacts on 
parenting and limited impacts on the child. 

There is a wide range of mental health disorders. Each comes with a panoply of 
symptoms and presents slightly differently for any given individual. The evalua-
tor should look carefully at the particular symptoms of the client and how those 
symptoms could have impacts on parenting capacities. For example, some mood 
disorders, like depression, can deplete a parent’s energy, cause some withdrawal 
or turning inward, or create apathy or a pessimistic outlook. The questions to ask 
are whether these symptoms impact a parent’s willingness or ability to engage 
with a child in activity, ensure that a child meets obligations (e.g., goes to 
school, completes homework, and attends appointments), attend to the child’s 
emotional states, or accurately interpret a child’s feelings. 
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Some mental health symptoms, such as psychotic paranoia or posttraumatic hy-
pervigilance, might cause parents to be frightened of imagined threats and cope 
in ways that are overly cautious or maladaptive. The level of detachment from 
reality might impact a parent’s behavior. Can the parent leave his or her home to 
make it to appointments? Does the parent keep the child from activities or rela-
tionships inappropriately? Is the parent conveying a fearful approach to the world 
that is harmful to the child? These are simply examples of two types of symp-
toms and the questions an evaluator might consider if the symptoms were present. 

More generally, when evaluating the potential impacts of parental mental illness 
on the parent and child, it is important to understand what, if any, functional 
deficits the parent presents. What daily functioning tasks is the parent able and 
not able to do? In what ways do these areas of difficulty bear on parenting? A 
parent’s ability to understand, monitor, and manage mental illness is a measure 
of his or her insight. Can the parent understand what the impacts are on himself 
or herself and the child when the illness is active? Some parents have great re-
sources for coping, managing their illness (both with treatment and in everyday 
life), and getting assistance for their children when the illness is active. Some 
parents do not have a strong network or are not aware of or able to access sup-
portive resources that would bolster their parenting in times of active illness. 

In addition, the impact of parental mental illness on the child will vary depend-
ing on the child’s personal characteristics. Some children are highly aware of 
their parent’s illness and have many strategies for coping, both emotionally and 
practically. Other children may lack understanding about the parent’s illness and 
about why the parent is less available at certain times. In addition, some children 
may have fewer internal and external resources to cope with the emotional and 
other impacts of the parent’s mental illness. For example, a depressed parent 
who has difficulty getting up in the morning may not be able to get a kindergar-
tener dressed, fed, and ready for the school bus in the morning, whereas an older 
child may be able to get ready for school without the parent’s assistance. Simi-
larly, a child who has strong, nurturing relationships with other adults may be 
better able to cope emotionally with a withdrawn or inattentive parent than a 
child who lacks such adult support. 

(c) Domestic Violence 

Children who are exposed to the emotional controls and physical abuse of their 
caregiver by another adult are at particular risk for negative outcomes. Long-
term consequences are common, even when the child is not the direct victim of 
the physical or emotional abuse. See M.A. Straus, Children as Witness to Marital 
Violence: A Risk Factor for Lifelong Problems Among a Nationally Representa-
tive Sample of American Men and Women, Report of the 23rd Ross Roundtable 
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(1992). Research over the past two decades has demonstrated that the impact of 
exposure to domestic violence yields trauma-related symptoms similar to those 
of victims of child physical, emotional, and sexual abuse. See M. Kenning et al., 
“Research on the Effects of Witnessing Parental Battering: Clinical and Legal 
Policy Implications,” in Woman Battering: Policy Responses 237–61 (M. Stein-
man ed., 1991); K.L. Kirpatrick & L.M. Williams, “Post-Traumatic Stress Dis-
order in Child Witnesses to Domestic Violence,” 67 Am. J. Orthopsychiatry 639–
44 (1997). The research supports the notion that domestic violence has negative 
implications both for the basic development of the child and the relationship of 
the child to the child’s caregivers (victim and abuser). Partner abuse complicates 
the evaluation of parenting. While the victim parent may have compromised par-
enting abilities, the victim may have a good chance for improving these abilities 
when the victim and the children are safe. 

For very young children, the effects of domestic violence can compromise the 
primary caregiver’s abilities to reliably and predictably meet the child’s needs—
shaping the nature and quality of the attachment. When the primary caregiver is 
being victimized, the child may not develop a sense of safety and security, both 
because the child’s needs may not be consistently met, and because there are 
overtly frightening things happening in the home. This lack of security can be-
come the foundation for the insecure attachment discussed above. At older ages, 
the aggressive and controlling behaviors of the abuser and the responses of the 
victim teach a child that relationships and conflict resolution are negotiated by 
force, intimidation, control, and violence. 

One developmental goal for children is gaining emotional controls. A violent 
household teaches little about emotional controls. Children in this type of 
household are often on chronic alert, with high rates of emotional arousal. Their 
brains learn to pay much greater attention to nonverbal signals for threat than 
almost any other cue. They learn little about identifying, modulating, or using 
feelings to participate in relationships. Instead, they learn about the extremes of 
emotions, volatile outbursts, or numbing and shutting down. There is substantial 
literature suggesting that children who have been traumatized have great diffi-
culties processing information, which translates into a range of learning prob-
lems. See A. Streek-Fischer & B.A. van der Kolk, “Down Will Come Baby, Cra-
dle and All: Diagnostic and Therapeutic Implications of Chronic Trauma on 
Child Development,” 34 Australian & New Zealand J. Psychiatry 903–18 
(2000). Finally, children gain very distorted understandings of cause and effect. 
Rather than gaining a sense of independent agency, traumatized children are 
often more dependent, less exploratory of their environments, and less self-
motivated than other children. These children also learn that cause-and-effect 
relationships are governed by arbitrary, capricious, and unpredictable rules. 
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Domestic violence has great potential to interfere with a child’s relationships to 
both the offending and victim parent. The victim parent’s actual abilities can be 
sabotaged by constant undermining of his or her parenting decisions, criticism of 
his or her methods, and erosion of any sense of competence. There may be sev-
eral reasons that the victim parent is unable to keep the children safe, including 
denial of resources by the batterer (e.g., money, transportation, or contact with 
family and friends) or emotional consequences of the battering (e.g., depression, 
lack of confidence, or distortion of risk). The child may lose trust and reliance 
on the primary caregiver, or become angry because of the parent’s compromised 
ability to protect the child or provide adequate care. 

With regard to the battering parent, the relationship may be governed by a sense 
of terror. The child’s instinct for self-preservation may cause the relationship 
with the batterer to be driven by hypervigilance and overcompliance. On the 
other hand, an abusive partner can single out the victim partner for all of the 
abuse. The batterer then indulges the child, creating distorted images in the 
child’s mind of the abusive partner’s superiority over the victim partner’s weak-
nesses. In essence, the batterer comes to isolate the victim parent from the child, 
further compromising the victim’s parenting. Finally, children can overidentify 
with the battering parent, becoming abusive themselves, either to the victim parent, 
siblings, or peers. 

Finally, being exposed to domestic violence can leave children with a host of 
mental health and psychosocial symptoms ranging from depression or anxiety to 
posttrauma symptoms like dissociation, numbing, nightmares, and hyper-vigi-
lance, as well as a range of learning and attention problems, authority problems, 
peer relationship problems, and aggression. 

As with mental illness, substance abuse, or other forms of parental problems or 
limitations, the assessment of domestic violence requires an appraisal of its im-
pacts on the children. The difficulty in these cases is that because the behavior is 
often shrouded in such secrecy, and there may be few “hard” indicators that 
might be identified in other cases (e.g., actual reports of physical abuse or 
documented injuries, a high volume of visitors unknown to the children in the 
home of a known cocaine abuser, or inappropriate reliance on an older sibling to 
care for younger siblings during an active episode of mania), there is the chance 
for missing the potential harm to children. It is reasonable to assume that chil-
dren should be protected from ongoing domestic violence. This implies increas-
ing the safety of children, which necessarily implies increasing the safety of the 
victim parent. The complexity of evaluating a family where there has been do-
mestic violence requires a careful exploration of the victim parent’s strengths. 
When the victim is not in a chronic state of danger and threat, functional parenting 
skills are likely to improve. 
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§ 25.7 CONCLUSION 

The attorney in the state intervention case is in an unusual position. While coun-
sel plies his or her trade as an advocate and protector of human rights, he or she 
comes quite close to the territory of the mental health professional. Because 
families involved in state intervention cases require a careful and thoughtful way 
of meeting their needs, and because their particular needs require some basic 
understanding of human behavior, the attorney is invited and encouraged to dip 
into the wells of mental health knowledge. Girded with this information, the 
attorney will deal with new kinds of data and make better sense of the compli-
cated presentations of these families and their needs. 
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EXHIBIT 25A—Checklist for Communicating 
with Children 

I. SETTING THE STAGE 

• Meet frequently, particularly early on in the case to develop a re-
lationship with the child 

• Be cognizant of child’s physical and emotions needs (e.g., hunger, 
thirst, naptime, boredom, anxiety, etc.) 

• Get down to the child’s eye level 

• Take frequent breaks or switch to more neutral topics 

• Provide the child with some rules for talking to you: 

– The child should tell you if he or she does not understand the 
question 

– The child should tell you if he or she does not know the answer 

– The child should tell you if he or she does not want to answer 
a particular question or does not want to talk any more 

– The child should tell you if he or she needs a break (to play, 
to go to the bathroom, to have a snack) 

– Let the child know that you may ask the same question twice. 
It does not mean the child’s answer was wrong, but that you 
forgot or did not understand the answer. 

• Don’t make promises you can’t keep 

II. EVALUATE THE CHILD’S DEVELOPMENTAL LEVEL AND USE 
OF LANGUAGE 

• Be aware of the number of words in the child’s sentence. Construct 
sentences of similar length and structure. 

• Consider whether the child uses pronouns correctly 

1st Supplement 2009 25–31 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

• Does the child understand numbers, time, etc. (remember the child 
may use numbers or time in conversation without understanding 
these concepts) 

• Does the child understand abstract concepts 

• Does the child understand concepts of space, size, directionality 
(next to, underneath, larger than, nearer, etc.) 

III. USE SIMPLE LANGUAGE 

• Avoid legalese (e.g., allegations, charges, status or pre-trial con-
ference, care and protection) 

• As necessary, explain common legal terms using simple concrete 
words (court, hearing, judge, lawyer) 

• Use short, simple sentences 

• Use simple question forms 

– No complex syntax (e.g., My role as your attorney is to advo-
cate for your best interest, so do you have any guidance for 
me? Were it not for your mother’s boyfriend, would you want 
to go home? The court granted custody of you back to your 
mom, albeit with certain conditions.) 

– No compound questions (e.g., NO: What was your visit like 
with your mom and where did you go? YES: I know you saw 
your mom on Tuesday. Where did you see her? Can you tell 
me about your time together? What did you do? How did you 
feel about the visit? 

– No double negatives 

• Avoid many syllables 

• Avoid why, when, how, time, numbers with youngest 

• Use concrete terms rather than abstract or categorical terms (e.g., 
NO: The Court will determine what is in your best interests. YES: 
The judge will decide where you can live.) 

• Use proper names instead of pronouns such as he, she, him, her 

• Use the active voice instead of the passive voice 
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IV. ENSURE COMPREHENSION 

• Ask child to repeat back what you said in own words 

• Ask follow-up questions 

• Ask the same question in different ways to see if you get the same 
answer 

• Repeat important information 

• Recheck comprehension and memory at subsequent meetings 

V. DEBRIEF AT END OF VISIT 

• Help children regroup by ending meeting with neutral topic 

• Check in with caretaker before you leave if child seems anxious 
or upset 
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Appendix A 

CHILD WELFARE PROCEEDINGS 
UNDER THE INDIAN CHILD 
WELFARE ACT 

AMY M. KARP, ESQ. 
Committee for Public Counsel Services, Boston 

Scope Note 
The federal Indian Child Welfare Act (ICWA) establishes spe-
cial procedures for children who are members or potential 
members of a federally recognized Native American tribe. 
Tribes are entitled to notice of proceedings involving Indian 
children. Higher standards of proof apply at temporary hear-
ings and final adjudications, and in proceedings to terminate 
parental rights. Settlement agreements must also comply with 
ICWA requirements. Please note that the name of the Depart-
ment of Social Services (DSS) was changed to the Department 
of Children and Families (DCF) in 2008. Both designations 
may appear in this chapter; they are interchangeable. 

A. INTRODUCTION 

The Indian Child Welfare Act (ICWA), 25 U.S.C. §§ 1901–1963, was enacted by 
Congress in 1978 in response to the large number of Native American children 
nationwide removed from their birth families and placed in non–Native American 
homes. See 25 U.S.C. § 1901; Mississippi Band of Choctaw Indians v. Holyfield, 
490 U.S. 30 (1989); Adoption of Arnold, 50 Mass. App. Ct. 743, 747–48 (2001); 
see also B.J. Jones, “The Indian Child Welfare Act: The Need for a Separate Law” 
(available at http://www.abanet.org/genpractice/compleat/f95child.html). Studies 
conducted in the 1960s and 1970s showed that 25 to 35 percent of Native Ameri-
can children had been separated from their families and placed in foster care, insti-
tutions, or adoptive homes. Mississippi Band of Choctaw Indians v. Holyfield, 490 
U.S. at 32–33. Among Native American children placed for adoption during that 
time, approximately 90 percent were placed in non–Native American homes. Mis-
sissippi Band of Choctaw Indians v. Holyfield, 490 U.S. at 33. This massive re-
moval of Native American children from their homes caused harm to the children 
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and parents, but also negatively impacted Native American tribes. Mississippi 
Band of Choctaw Indians v. Holyfield, 490 U.S. at 34–36. 

In enacting ICWA, Congress sought to: (1) protect the rights of Native American 
children to maintain ties to their family and tribe; (2) protect the rights of Native 
American parents to the custody of their children; and (3) protect the integrity 
and future of Native American tribes. See 25 U.S.C. § 1902; Adoption of Arnold, 
50 Mass. App. Ct. 743, 748 (2001). 

The Indian Child Welfare Act creates unique rights for eligible children, parents, and 
tribes that significantly alter state and federal requirements for placing children in 
foster care and terminating parental rights. See 25 U.S.C. §§ 1901–1963. For exam-
ple, ICWA requires a higher standard of proof for removing children from their fami-
lies and terminating parental rights. 25 U.S.C. § 1912. If a child must be removed, 
ICWA requires that preference be given to placement with a Native American family 
or other placement approved by the child’s tribe. 25 U.S.C. § 1915. 

The Indian Child Welfare Act applies to all care and protection, 23(C), and ter-
mination of parental rights proceedings under G.L. c. 119, §§ 23(C), 24, 26; 
G.L. c. 210, § 3. See 25 U.S.C. § 1903(1). The Indian Child Welfare Act also 
must be followed before removing custody from a parent in a CHINS case. See 
25 U.S.C. § 1903(1). 

The Indian Child Welfare Act only applies to tribes that are officially recognized 
by the federal government. Some Native American children involved in the child 
welfare system will have a connection to a tribe that is not federally recognized. 
In those cases, counsel should look to DSS regulation 110 C.M.R. § 107, which 
requires that “decisions affecting Native Americans shall respect the unique val-
ues of Indian culture, whether or not the Indian child or family in question is a 
member of an Indian tribe as defined [under ICWA].” 

B. WHO IS AN “INDIAN CHILD” UNDER ICWA? 

The Indian Child Welfare Act applies if the child meets the definition of an “In-
dian child.” An “Indian child” is one who either (a) is a member of a federally-
recognized Indian tribe or (b) is eligible for membership and is the biological 
child of a member. See 25 U.S.C. §§ 1903(4), (8). There are two federally-
recognized tribes in Massachusetts, the Wampanoag Tribe of Gay Head (also 
known as the “Aquinnah Wampanoag”) and the Mashpee Wampanoag Tribe. A 
child living in Massachusetts may be a member of, or be eligible for member-
ship in, a tribe in another state. It is up to the tribe to decide whether the child is 
a member of the tribe or is eligible for membership. See Bureau of Indian Af-
fairs, Guidelines for State Courts; Indian Child Custody Proceedings, 44 
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Fed. Reg. 67,584 (Nov. 26, 1979) (hereinafter ICWA Guidelines). To determine 
whether a child’s tribe is federally recognized, counsel may consult the U.S. 
Bureau of Indian Affairs Web site at http://www.doi.gov/bureau-indian-affairs.html. 
The Web site also contains the names and contact information for each tribe to 
whom notice of legal proceedings involving the child must be provided. 

Under ICWA, Indian and non-Indian parents are equally entitled to all of the 
federal protections of ICWA provided their child is an “Indian child” as defined 
by the statute. See 25 U.S.C. § 1903(9). However, an unwed father who has not 
acknowledged or established paternity is not treated as a parent under ICWA. 25 
U.S.C. § 1903(9). 

Once DSS “learns or suspects that a child in or about to enter the care or custody 
of DSS is or may be of Indian origin,” the social worker must take active steps to 
investigate the child’s background as soon as possible. See DSS Policy 
#88-001(R), Policy and Procedures re: Indian Child Welfare Act. The ICWA 
Coordinator in the Central Office of DSS is responsible for contacting the tribe 
to determine if the child is a member or eligible for membership. The ICWA 
Coordinator is also responsible for providing the tribe with any legal notices 
required under the statute. DSS Policy #88-001(R), Policy and Procedures re: 
Indian Child Welfare Act. At the outset of the case, counsel for parents and chil-
dren should determine whether or not the child may be of Indian origin. 

C. RIGHT TO NOTICE AND INTERVENTION; 
JURISDICTIONAL REQUIREMENTS 

As soon as the court or DSS knows or has reason to know that the child is an 
Indian child, DSS must give notice of the proceeding to the tribe, including no-
tice of its right to intervene. 25 U.S.C. § 1912(a); see ICWA Guidelines, § B.5. 
Notice also must be given to the child’s parents and to the Indian custodian, if 
there is one. 25 U.S.C. § 1912(a); see ICWA Guidelines, § B.5. An Indian custo-
dian is defined as an Indian person who has custody of the child under law, tribal 
custom, or with the parent’s consent. See 25 U.S.C. § 1903(6). Federal regula-
tors require that the notice contain the following information: 

• the child’s name, birth date, and birthplace; 

• the name of the Indian tribe(s) in which the child is enrolled or 
may be eligible for enrollment; 

• all names known and current and former addresses of the Indian 
child’s biological mother, biological father, maternal and paternal 
grandparents and great grandparents or Indian custodians, including 
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maiden, married, and former names or aliases; birthdates; places 
of birth and death; tribal enrollment numbers; and other identify-
ing information; 

• a copy of the petition, complaint, or other document by which the 
proceeding was initiated; 

• a statement of the absolute right of the biological Indian parent(s), 
the child’s Indian custodian(s), and the child’s tribe to intervene in 
the proceedings; 

• a statement that if the parent(s) or Indian custodian(s) is (are) unable 
to afford counsel, and a state court determines indigency, counsel 
will be appointed to represent the parent(s) or Indian custodian(s); 

• a statement of the right of the parent(s), Indian custodian(s), and 
child’s tribe to be granted, upon request, up to twenty additional 
days to prepare for the proceedings; 

• the location, mailing address, and telephone number of the court 
and all parties notified of the proceeding; 

• a statement of the right of the parent(s), Indian custodian(s), and 
child’s tribe to petition the court for transfer of the proceeding to 
the child’s tribal court pursuant to 25 U.S.C. § 1911, absent objec-
tion by either parent, provided that the tribal court may decline ju-
risdiction; and 

• a statement of the potential legal consequences of the proceedings 
on the future custodial and parental rights of the parent(s) or Indian 
custodian(s). 

See 25 C.F.R. § 23.11. 

Under ICWA, no hearing may be held regarding the child’s placement in foster 
care or the termination of parental rights until at least ten days after the tribe and 
the parent or Indian custodian have received the required notice of the proceed-
ing. See 25 U.S.C. § 1912(a). The parent or tribe may request an additional 
twenty days to prepare for the hearing. 25 U.S.C. § 1912(a). However, another 
section of the statute provides that if state law provides greater protections to 
parents’ rights than ICWA, then the state law controls. See 25 U.S.C. § 1921. 
Thus, if the court gives emergency custody to DSS under G.L. c. 119, § 23(a)(3) 
or § 24, the parent of an Indian child should still have the right to a hearing 
within seventy-two hours, notwithstanding the ten-day waiting period. Presuma-
bly, the tribe could then request that the hearing be reopened so that it could ex-
ercise its right under ICWA to participate in the proceeding. 
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The tribe has an absolute right to intervene in the state court proceeding. See 25 
U.S.C. §§ 1912(a), 1911(c). If the child “resides or is domiciled” on an Indian 
reservation or is a ward of the tribal court, then the tribe has exclusive jurisdic-
tion over the custody proceeding. See 25 U.S.C. § 1911(a). For children not liv-
ing on a reservation, the court must transfer jurisdiction of the case to the tribal 
court if requested by the parent or tribe, unless the state court finds there is good 
cause for retaining jurisdiction. The parents may also object to a transfer of the 
case, or the tribal court may decline jurisdiction. See 25 U.S.C. § 1911(b). A 
parent or tribe must request the transfer promptly after receiving notice of the 
proceeding. See ICWA Guidelines, § C.1. Some situations where the Juvenile 
Court might find “good cause” to retain jurisdiction include: (1) the child is over 
twelve and objects to the transfer; (2) notice was given, but the transfer request 
was not made promptly, and the case is at an advanced stage; or (3) it would be 
an undue hardship to the parties or witnesses to have the matter heard by the 
tribal court. See ICWA Guidelines, § C.3. 

Practice Note 
The Wampanoag Tribe of Gay Head currently does not have a tribal 
court. Pursuant to an agreement between the tribe and DSS, Mas-
sachusetts has exclusive jurisdiction over child custody proceedings 
involving this tribe, whether or not the child resides or is domiciled 
on the reservation, until such time as the tribe decides to assume ju-
risdiction under ICWA. 

D. RIGHT TO COUNSEL 

The Indian Child Welfare Act requires that the court appoint counsel for indigent 
parents and Indian custodians. See 25 U.S.C. § 1912(b). This right to counsel is 
broader than state law in that it requires appointment of counsel for an “Indian 
custodian” who may not be the child’s legal guardian under state law, but who 
has custody of the child pursuant to tribal custom or law, or to whom temporary 
physical care, custody, and control has been transferred by the parent of such 
child with the parent’s consent. See 25 U.S.C. § 1903(6). 

E. EMERGENCY REMOVAL 

The Indian Child Welfare Act permits an Indian child to be removed from his or 
her parents’ custody on an emergency basis where necessary “to prevent immi-
nent physical damage or harm to the child.” 25 U.S.C. § 1922; see also ICWA 
Guidelines, § B.7. 
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F. STANDARD OF PROOF AT THE TEMPORARY 
CUSTODY HEARING 

The Indian Child Welfare Act requires a higher standard of proof before granting 
custody to DSS at a seventy-two–hour hearing under G.L. c. 119, § 23(a)(3) or 
§ 24, or at a nonemergency, temporary custody hearing under G.L. c. 119, § 25. 
First, the court must find by clear and convincing evidence that continued cus-
tody by the parent is likely to result in serious emotional or physical damage to 
the child. See 25 U.S.C. § 1912(e). This is higher than the preponderance of evi-
dence standard required under state law. See Care and Protection of Robert, 408 
Mass. 52, 58 (1990). Second, the evidence must be supported by the testimony 
of one or more qualified expert witnesses. See 25 U.S.C. § 1912(e). A qualified 
expert witness includes: 

• a member of the child’s tribe who is recognized by the tribe as 
knowledgeable about tribal customs relating to family organization 
and childrearing; 

• an expert witness with substantial experience in social services for 
Indian families and extensive knowledge about the social and cultural 
standards and childrearing practices of the Indian child’s tribe; or 

• “a professional person having substantial education and experi-
ence in the areas of his or her specialty.” 

See ICWA Guidelines, § D.4. The finding of clear and convincing evidence must 
be made within ninety days of the child’s emergency removal from home. ICWA 
Guidelines, § B.7. 

Finally, before the court can grant temporary custody to DSS, the Department 
must demonstrate that “active efforts have been made to provide remedial ser-
vices and rehabilitative programs designed to prevent the breakup of the Indian 
family and that these efforts have proved unsuccessful.” 25 U.S.C. § 1912(d). 
Active efforts “shall take into account the prevailing social and cultural condi-
tions and way of life of the Indian child’s tribe.” See ICWA Guidelines, § D.1. In 
making active efforts, DSS must use the resources available from “the extended 
family, the tribe, Indian social service agencies and individual Indian care givers.” 
ICWA Guidelines, § D.1. 

Unlike the “reasonable efforts” determination required by G.L. c. 119, § 29C 
and federal law, a finding of active efforts is a prerequisite to granting custody 
to DSS. 25 U.S.C. § 1912(d). If DSS has not made active efforts with respect 
to an Indian child, the child must be returned home. State courts are divided on 
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whether “active efforts” is a higher standard than “reasonable efforts.” Compare 
E.M. v. State Dep’t of Health & Soc. Servs., 959 P.2d 766, 768 (Alaska 1998) 
(active efforts is a more stringent requirement than reasonable efforts); with In re 
S.B., 30 Cal. Rptr. 3d 726, 736–37 (Cal. Ct. Appeals 2005) (active efforts and 
reasonable efforts are “essentially undifferentiable”). 

If at the seventy-two–hour hearing the parent stipulates to temporary DSS cus-
tody, allowing the child to be placed in foster care, ICWA requires that the con-
sent be in writing. See 25 U.S.C. § 1913(a). In addition, the judge must certify 
that the terms and consequences of the stipulation were fully explained to and 
fully understood by the parent. 25 U.S.C. § 1913(a). Significantly, the parent 
may subsequently withdraw his or her consent to temporary custody, even if in 
writing and certified by the court, and the child shall be returned to that parent’s 
custody. See 25 U.S.C. § 1913(b). 

Practice Note 
Presumably, if DSS believed a return of custody to the parent at that 
juncture would place the child in imminent physical danger or harm, 
DSS could request an emergency order of custody and a seventy-
two–hour hearing would need to be scheduled. At that hearing, DSS 
would be required to meet the heightened burden of proof (i.e., clear 
and convincing evidence) under ICWA. 

G. PLACEMENT PREFERENCES 

If the child cannot return home, ICWA mandates that the child be placed in the 
least restrictive, most family-like setting possible to meet the child’s needs. See 25 
U.S.C. § 1915(b). In addition, the child must be placed within reasonable prox-
imity to his or her home. 25 U.S.C. § 1915(b). Unless there is good cause to the 
contrary, preference must be given in the following order to a placement with: 

• the child’s extended family (including non-Indian family); 

• a foster home approved by the tribe; 

• an Indian foster home approved by a non-Indian authority; or 

• a residential program approved by the tribe or operated by an In-
dian organization. 

25 U.S.C. § 1915(b). The tribe may establish a different order of preference. See 
25 U.S.C. § 1915(c). Good cause not to follow the placement preference may be 
shown by one of the following: (1) the parent or mature child requests a different 
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placement; (2) a qualified expert testifies that the child’s extraordinary physical 
or emotional needs require a different placement; or (3) no suitable placement 
can be found after a diligent search. See ICWA Guidelines, § F.3. At a minimum, 
a diligent search requires contact with the tribe’s social service program, a 
search of all available Indian homes in the state, and contact with national Indian 
placement resources. ICWA Guidelines, § F.3. 

The Indian Child Welfare Act also requires that in selecting an adoptive place-
ment, preference must be given, in the following order, to extended family, 
members of the child’s tribe, or other Indian families. See 25 U.S.C. § 1915(a). 

H. STANDARD OF PROOF TO ADJUDICATE 
A CHILD IN NEED OF CARE AND 
PROTECTION AND TO TERMINATE 
PARENTAL RIGHTS 

The same standard discussed above for the temporary custody hearing applies at 
the hearing to adjudicate a child in need of care and protection. Thus, DSS must 
prove by clear and convincing evidence, including the testimony of qualified 
expert witnesses, that continued custody by the parent “is likely to result in seri-
ous emotional or physical damage to the child.” See 25 U.S.C. § 1912(e). More-
over, it is not enough to prove that the parents are unfit; rather, DSS must show 
that it would be dangerous for the child to return to the parent’s custody. See 
ICWA Guidelines, § D.3, Commentary. In addition, DSS must prove that “active 
efforts have been made to provide remedial services and rehabilitative programs 
designed to prevent the breakup of the Indian family and that these efforts have 
proved unsuccessful.” See 25 U.S.C. § 1912(d). 

The Indian Child Welfare Act imposes a higher evidentiary burden for terminat-
ing parental rights. The Department of Social Services must prove beyond a rea-
sonable doubt that continued custody is likely to result in serious emotional or 
physical damage to the child. See 25 U.S.C. § 1912(f). 

Proof beyond a reasonable doubt 

is a term often used, probably pretty well understood, 
but not easily defined. . . . For it is not sufficient to 
establish a probability, though a strong one arising 
from the doctrine of chances, that the fact charged is 
more likely to be true than the contrary; but the evi-
dence must establish the truth of the fact to a reason-
able and moral certainty; a certainty that convinces 
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and directs the understanding, and satisfies the reason 
and judgment of those who are bound to act consci-
entiously upon it. 

Adoption of Arnold, 50 Mass. App. Ct. 743, 754–55 (2001) (quoting Common-
wealth v. Webster, 59 Mass. (5 Cush.) 295, 320 (1850)). In addition, in order to 
terminate parental rights, the evidence of serious emotional or physical damage to 
the child must be supported by the testimony of one or more qualified expert wit-
nesses. See 25 U.S.C. § 1912(f). Finally, DSS must demonstrate that it made active 
efforts to prevent the breakup of the family. See 25 U.S.C. § 1912(d). 

I. INVALIDATION OF STATE COURT ACTION 

The parent, child, or tribe may file a motion to invalidate a court order transfer-
ring custody of an Indian child to DSS if any of the provisions of Sections 1911, 
1912, or 1913 have been violated. See 25 U.S.C. § 1914. For example, if DSS 
knew or had reason to know that the child was an “Indian child” but failed to 
provide the tribe notice of the proceeding, the parent, child, or tribe could re-
quest that the court invalidate the temporary custody order. Similarly, if “active 
efforts” were not made by DSS prior to removal of the child from the home as 
required by 25 U.S.C. § 1912(d), or if the burden of proof required by 25 U.S.C. 
§ 1912(e) is not established at the seventy-two–hour hearing, the custody order 
may be invalidated upon motion by any party. In addition, if the parent’s consent 
to temporary custody did not satisfy the requirements of 25 U.S.C. § 1913(a), 
the stipulation is invalid and unenforceable. If the court invalidates the order, the 
child must be returned home unless DSS initiates a new request for emergency 
custody and meets the heightened burden of proof under ICWA. 

J. SETTLEMENT AGREEMENTS UNDER 
THE INDIAN CHILD WELFARE ACT 

Under ICWA, a parent’s voluntary consent to his or her child’s continued place-
ment in foster care or to a judgment terminating parental rights must be in writ-
ing and be recorded before the judge. 25 U.S.C. § 1913(a). The judge must cer-
tify that the terms and consequences were fully explained to and fully under-
stood by the parents. 25 U.S.C. § 1913(a). The judge must also certify either that 
the parent fully understood the explanation in English or that the explanation 
was interpreted into a language that the parent understands. 25 U.S.C. § 1913(a). 
If these requirements are not met, the child, the parent, or the tribe may file a 
petition to invalidate the agreement. 25 U.S.C. § 1914. 
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Further, a parent may withdraw his or her consent to the child’s placement in 
foster care at any time, “and, upon such withdrawal, the child shall be returned 
to the parent. . . .” 25 U.S.C. § 1913(b). Thus, a parent may withdraw his or her 
consent to an agreement adjudicating the child in need of care and protection 
and continuing the child in DSS custody. 25 U.S.C. § 1903(1)(i). The parent’s 
right to withdraw his or her consent also applies to an agreement to place the 
child with a legal guardian. See 25 U.S.C. § 1903(1)(i). If DSS believed the 
child was at risk of serious harm, it would have to initiate a new proceeding. In 
addition, a parent’s voluntary consent to terminate parental rights or to an adop-
tion “may be withdrawn for any reason at any time prior to the entry of a final 
decree of termination or adoption, as the case may be, and the child shall be re-
turned to the parent.” 25 U.S.C. § 1913(c). 

Counsel should be aware of two other provisions concerning adoptions. First, if 
the parent’s consent to the child’s adoption was obtained through fraud or du-
ress, and the adoption has been final for less than two years, the parent may 
withdraw his or her consent and petition the court to vacate the adoption decree. 
25 U.S.C. § 1913(d). Second, if the adoption of an Indian child is subsequently 
vacated or the adoptive parents’ rights are terminated, the birth parent may petition 
for a return of custody. 25 U.S.C. § 1916(a). In that event, the court must return 
custody to the parent unless doing so would result in serious emotional or physi-
cal damage to the child. 25 U.S.C. § 1916(a); see also 25 U.S.C. §§ 1912(e), (f). 

K. ACCESS TO ADOPTION INFORMATION 

The Indian Child Welfare Act provides that an Indian child who has reached the 
age of eighteen and was the subject of an adoption may petition the court for 
information about his or her biological parent’s tribal affiliation and any other 
information necessary to protect the youth’s interest in his or her relationship 
with the tribe. 25 U.S.C. § 1917; see also DSS Policy #88-001(R), Policy and 
Procedures re: Indian Child Welfare Act. 
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§ 2.12(c)(6), 9.8.1 
§ 2.12(e)(1), 9.8 
§ 2.13(a), 9.8 
§ 2.14(b), 9.8.2, 9.13.6 
§ 2.20, 9.8.1 
§ 2.31, 4.6.2, 9.8.2 
§ 2.32, 9.8.2 
§ 2.61, 4.6.2, 9.8.3 
§ 2.62, 4.6.2 
§ 2.63(a)(1), 9.8.3 
§ 2.64, 4.6.2 
§ 2.64(b), 4.6.2, 9.8.3 
§ 2.64(c), 4.6.2, 9.8.3 
§ 2.64(d), 4.6.2, 9.8.3 
§ 2.64(e), 4.6.2, 9.8.3 

45 C.F.R. 
§ 160.103, 4.6.2, 9.9.1 
§ 160.203(b), 9.9.1 
§ 160.203(c), 9.9.1 
§ 164.500 et seq., 9.9 
§ 164.502(a)(1)(iv), 9.9.1 
§ 164.508, 9.3.5(a), 9.8.2 
§ 164.508(b)(3), 9.9.1 
§ 164.508(c), 4.6.2, 9.9.1, 24.12.1 

§ 164.512(a)–164.512(c), 8.2.1(f), 
9.9.1 

§ 164.512(e), 4.6.2, 8.2.1(f), 9.9.1 
§ 1355.10 et seq., 1.8 
§ 1356.21(b)(1), 18.7.3 
§ 1356.21(b)(1)(ii), 2.5.2, 3.6.6, 

20.3.11 
§ 1356.21(b)(2)(ii), 3.6.6, 20.3.11 
§ 1356.21(g)(1), 7.2.2 
§ 1356.21(h)(3)(i), 20.8.2 
§ 1356.21(h)(3)(ii), 20.2 
§ 1356.21(h)(3)(iii), 20.2 
§ 1356.21(i)(1)(i)(B), 14.4.3 
§ 1356.21(i)(1)(i)(C), 14.4.3 
§ 1356.21(i)(2)(ii), 14.4.3 
§ 1356.21(j), 22.3.7(c) 
§ 1356.22, 16.3 
§ 1356.22(b), 16.3 
§ 1356.22(c), 16.3 

EDUCATION REFORM ACT 
OF 1993 
§ 36, Exhibit 24D 
§ 37, Exhibit 24D 
§ 87, Exhibit 24D 

FAMILY EDUCATIONAL 
RIGHTS AND PRIVACY ACT 
(FERPA), 24.9, 24.10.10, 24.12.1, 
Exhibit 24D 

FEDERAL REGISTER 
(FED. REG.) 
60 Fed. Reg. 20,272, 20.6 
60 Fed. Reg. 20,275, 20.6 
70 Fed. Reg. 35,782, 24.9, 24.11.3, 

24.11.4, 24.13.3(d), 24.13.7(g), 
24.14.2(b) 

70 Fed. Reg. 35,839, 24.11.4 
70 Fed. Reg. 35,864, 24.13.7(g) 
70 Fed. Reg. 35,867, 24.13.3(d), 

24.13.7(g) 
70 Fed. Reg. 35,877, 24.14.2(b) 
76 Fed. Reg. 172, 23.7, 23.7.3, 23.7.4 
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FEDERAL RULES OF 
EVIDENCE (FED. R. EVID.) 
Rule 703, 10.7.2 

FOSTERING CONNECTIONS 
TO SUCCESS AND INCREASING 
ADOPTIONS ACT 2008, 20.8.1, 
20.8.5, 24.2, 24.2.1, 24.3.2(c), 
24.13.2(a) 

INDIAN CHILD WELFARE ACT 
GUIDELINES, 3.8.1, 7.3.1(a), A-2 
§ B.5, 3.8.2, A-3 
§ B.7, 3.8.3, 3.8.4, A-5, A-6 
§ C.1, 3.8.2, A-5 
§ C.3, 3.8.2, A-5 
§ D.1, A-6 
§ D.2, 3.8.4 
§ D.3, A-8 
§ D.4, 3.8.4, A-6 
§ F.3, 3.8.5, A-8 

INDIVIDUALS WITH 
DISABILITIES EDUCATION 
ACT OF 2004 (IDEA 2004), 
5.10.1(h), Exhibit 5C 
§ 615(k), Exhibit 24D 

PARENTAL KIDNAPPING 
PREVENTION ACT, 3.2.3(a), 18.4, 
19.5.2 

PUBLIC LAWS (PUB. L. NO.) 
96-272, 1.8 
104-235, 14.4.5 
105-89, 20.1 
106-169, 1.8, 20.2 
108-446, Exhibit 24D 
110-84, § 604, 20.8.13 
110-351, 20.8.1, 24.2.1 

REHABILITATION ACT OF 1972 
§ 504, 24.9, 24.13.3(d), 24.13.3(e), 

24.13.7(f), 24.14.3 

SOCIAL SECURITY ACT 
Title IV-E, 18.9, 20.4.4, 20.4.6, 20.5.2 

UNIFORM CHILD CUSTODY 
JURISDICTION AND 
ENFORCEMENT ACT, 3.2.3(a), 
19.5.2 

UNITED STATES CODE (U.S.C.) 
8 U.S.C. 

§ 1101(a)(27)(J), 1.8, 23.7, 23.7.1 
§ 1227(2)(e)(i), 22.3.2(b) 
§ 1227(2)(e)(ii), 22.3.2(b) 
§ 1231, 22.4.1(b) 
§ 1232(d)(2), 23.7.3, 23.7.4 

20 U.S.C. 
§ 1232(g), 24.9 
§ 1232g(b)(2)(B), 9.10 
§ 1400 et seq., 24.9 
§ 1400(d)(1)(A), 24.10.1 
§ 1401(3)(A), 24.9, 24.10.1, 

24.13.3(d) 
§ 1401(9), 24.10.1, 24.13.7 
§ 1401(23), 24.11.1, 24.11.2 
§ 1401(26), 24.10.3, 24.13.3(d) 
§ 1401(29), 24.10.2 
§ 1401(34), 24.10.11 
§ 1412(a)(1), 24.14.2(b) 
§ 1412(a)(1)(A), 24.14.2 
§ 1412(a)(3)(A), 24.13.1(b) 
§ 1412(a)(5), 24.10.2, 24.10.5, 

24.13.3(g) 
§ 1412(a)(25), 24.10.13 
§ 1414(a)(1), 24.10.7 
§ 1414(a)(1)(C)(ii), 24.3.5, 

24.13.2(a) 
§ 1414(a)(2), 24.10.7, 24.12.3 
§ 1414(a)(2)(A), 24.13.6(b) 
§ 1414(a)(3)(A)(i), 24.13.2(b) 
§ 1414(a)(3)(A)(ii), 24.13.2(b) 
§ 1414(b)(2), 24.13.2(b) 
§ 1414(b)(2)(B), 24.11.2 
§ 1414(b)(3)(B), 24.13.2(b) 
§ 1414(b)(3)(D), 24.13.2(a) 
§ 1414(c)(1)(A), 24.13.2(b) 
§ 1414(c)(1)(A)(i), 24.13.2(b) 
§ 1414(c)(1)(B), 24.13.2(b) 
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UNITED STATES CODE (U.S.C.) 
20 U.S.C. (cont’d) 

§ 1414(c)(5), 24.12.3 
§ 1414(c)(5)(A), 24.13.6(b) 
§ 1414(c)(5)(B), 24.13.6(b) 
§ 1414(d), 24.13.3(f) 
§ 1414(d)(1)(A), 24.10.9, 

24.13.3(f) 
§ 1414(d)(1)(A)(i), 24.10.9 
§ 1414(d)(1)(A)(i)(IV), 24.13.3(f) 
§ 1414(d)(1)(A)(V), 24.13.3(g) 
§ 1414(d)(1)(A)(VIII), 24.13.3(f), 

24.12.4(f) 
§ 1414(d)(1)(B), 24.10.9, 24.13.3(b) 
§ 1414(d)(2)(C)(i), 24.3.5 
§ 1414(d)(2)(C)(i)(I), 24.10.10 
§ 1414(d)(2)(C)(i)(II), 24.10.10 
§ 1414(d)(2)(C)(ii), 24.3.5, 24.10.10 
§ 1414(d)(3)(B)(i), 24.13.3(f), 

24.14.2(a) 
§ 1414(d)(4)(A), 24.13.6(a) 
§ 1415, 24.10.9, 24.10.11 
§ 1415(a)–(d), 24.10.11 
§ 1415(b)(2), 7.5.2, 24.11.3, 24.11.4 
§ 1415(b)(2)(A), 24.11.2, 24.11.3 
§ 1415(b)(2)(B), 24.11.2 
§ 1415(b)(6), 24.13.8(b) 
§ 1415(c)(1), 24.10.11 
§ 1415(d)(2), 24.10.11 
§ 1415(e), 24.13.8(b) 
§ 1415(f)(3)(E)(ii), 24.12.2, 

24.13.7(a) 
§ 1415(j), 24.10.10, 24.13.2(b), 

24.13.4 
§ 1415(k)(1), 24.14.2 
§ 1415(k)(1)(B), 24.14.2(b) 
§ 1415(k)(1)(C), 24.14.2(b) 
§ 1415(k)(1)(D), 24.14.2, 

24.14.2(b) 
§ 1415(k)(1)(D)(i), 24.14.2(b) 
§ 1415(k)(1)(D)(i)(ii), 24.14.2(b) 
§ 1415(k)(1)(E), 24.14.2(b) 
§ 1415(k)(1)(E)(i), 24.14.2(b) 

§ 1415(k)(1)(F)(i), 24.14.2(b) 
§ 1415(k)(1)(F)(ii), 24.14.2(b) 
§ 1415(k)(1)(F)(iii), 24.14.2(b) 
§ 1415(k)(1)(G), 24.14.2(b) 
§ 1415(k)(1)(H), 24.14.2(b) 
§ 1415(k)(2), 24.14.2(b) 
§ 1415(k)(3)(B), 24.14.2(b) 
§ 1415(k)(4), 24.14.2(b) 
§ 1415(k)(4)(B), 24.14.2(b) 
§ 1415(k)(5)(A), 24.14.3 
§ 1415(k)(5)(B), 24.14.3 
§ 1415(k)(5)(D), 24.14.3 
§ 1432(1), 24.5.1, 24.5.7 
§ 1432(4), 24.5.6 
§ 1432(4)(E), 21.2.3(d), 24.5 
§ 1432(4)(G), 24.5.6 
§ 1432(5), 24.5.1 
§ 1436, 24.5.6 
§ 1436(a), 24.5.5 
§ 1436(d), 24.5.6 
§ 1436(d)(8), 24.5.6 
§ 1437(a)(6)(A), 24.5, 24.5.2 
§ 1437(a)(9), 24.5.7 
§ 1439(a), 24.5.2, 24.5.4 
§ 1439(a)(5), 24.5.3 
§ 6301, 24.4 
§ 6301 et seq., 24.4 
§ 6311(b)(2), 24.4 
§ 6316(b)(1)(A), 24.4 
§ 6316(b)(1)(E), 24.4 
§ 6316(b)(5), 24.4 
§ 6316(b)(6), 24.4 
§ 7912(a), 24.4 

22 U.S.C. § 7105, 18.13 
25 U.S.C. 

§ 1901, 3.8, 20.7, A-1 
§ 1901 et seq., 1.8, 3.8, 7.2.7, 

17.9.9 
§§ 1901–1963, 15.5.6, 20.7, A-1 
§ 1902, 3.8, 20.7, A-1 
§ 1902(f), 14.4.5 
§ 1903(1), 1.8, 18.7.4, 20.7, A-2 
§ 1903(1)(i), 15.5.6, A-10 
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25 U.S.C. (cont’d) 

§ 1903(4), 1.8, 3.8.1, 7.2.7, 13.5.8, 
14.1.6, 17.9.9, 20.7, A-2 

§ 1903(6), 3.8.1, A-3, A-5 
§ 1903(8), 1.8, 3.8.1, 14.1.6, 

17.9.9, 20.7, A-2 
§ 1903(9), 3.8.2, A-2, A-3 
§ 1911, 3.8.6, A-3, A-9 
§ 1911(a), A-5 
§ 1911(b), 3.8.1, 20.7, A-5 
§ 1911(c), 1.8, 3.8.2, 13.5.8, 

18.7.4, 20.7, A-4 
§ 1912, 3.8.6, A-2, A-9 
§ 1912(a), 1.8, 3.8.2, 8.7.4, 13.5.8, 

17.9.9, 20.7, A-3, A-4 
§ 1912(b), 18.7.4, A-5 
§ 1912(c), 1.8 
§ 1912(d), 3.8.4, 3.8.6, 7.2.7, 

14.1.6, 17.9.9, 18.7.4, A-6, 
A-8, A-9 

§ 1912(e), 1.8, 3.8.4, 3.8.6, 14.1.6, 
15.5.6, 18.7.4, 20.7, A-6, 
A-8, A-9, A-10 

§ 1912(f), 1.8, 3.8.4, 14.1.6, 15.5.6, 
17.9.9, 20.7, A-8, A-9, A-10 

§ 1913, 3.8.6, A-9 
§ 1913(a), 3.8.4, 3.8.6, 15.5.6, 

15.6.3, 17.9.9, 18.7.4, 20.7, 
A-7, A-9 

§ 1913(b), 3.8.4, 15.5.6, 18.7.4, 
A-7, A-10 

§ 1913(c), 15.5.6, A-10 
§ 1913(d), 15.5.6, A-10 
§ 1914, 3.8.6, 15.5.6, 17.9.9, 

18.7.4, 20.7, A-9, A-10 
§ 1915, A-2 
§ 1915(a), 3.8.5, 14.4.8, 20.7, A-8 
§ 1915(b), 3.8.5, 7.3.1(a), 20.7, A-7 
§ 1915(c), 3.8.5, 14.4.8, A-7 
§ 1916(a), 15.5.6, A-10 
§ 1917, A-10 
§ 1921, 3.8.2, A-4 

§ 1922, 3.8.3, A-5 
28 U.S.C. § 1738A, 3.2.3(a), 18.4 
29 U.S.C. 

§ 705(2), 24.9 
§ 794, 24.9 

38 U.S.C. § 7332, 9.8 
42 U.S.C. 

§ 290dd-2, 4.6.2, 9.3, 9.8, 
Exhibit 1B 

§ 290dd-2(a), 9.8 
§ 290dd-2(b)(2)(C), 4.6.2, 9.8.3 
§ 290dd-2(e), 9.8.1 
§ 475(5)(E), 14.4.3 
§ 475(5)(F), 14.4.3 
§ 620 et seq., 1.8 
§ 622(b)(9), 20.6 
§ 622(b)(10)(B)(ii), 6.6.1 
§ 622(b)(15), 21.2.2 
§ 629a(3), 7.1.1 
§ 629h(a)(1)(E), 20.8.3(b) 
§ 653, 3.2.5 
§ 653(a)(2), 3.2.5 
§ 670 et seq., 1.8, Exhibit 16A 
§ 671(a), 20.1 
§ 671(a)(10), 3.7.6(b), 20.4.2 
§ 671(a)(15), 20.1 
§ 671(a)(15)(D), 7.1.1, 15.6.5 
§ 671(a)(15)(F), 20.3.11, 20.3.12 
§ 671(a)(18), 1.8, 20.6 
§ 671(a)(18)(A), 1.8, 20.6 
§ 671(a)(18)(B), 1.8, 20.6 
§ 671(a)(18)(C), 20.6 
§ 671(a)(26)(A). 20.5.2 
§ 671(a)(29), 3.7.6(b) 
§ 671(a)(30), 24.2.1, 24.14.1(a) 
§ 674(d)(1), 20.6 
§ 674(d)(3)(A), 20.6 
§ 675(1)(D), 7.2.2, 20.8.4 
§ 675(1)(E), 7.2.2, 20.1, 20.4.2, 

20.8.1 
§ 675(1)(G)(i)(ii)(I)(II), 24.2.1, 

24.13.2(a) 
§ 675(4), 24.2.1, 24.3.2(c) 
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42 U.S.C. (cont’d) 

§ 675(4)(A), 22.3.7(c) 
§ 674(4)(B), 22.3.7(c) 
§ 675(5)(B), 6.6.1 
§ 675(5)(C), 7.1.1, 20.1, 20.2, 

20.3, 20.3.1, 20.4, 20.8.1, 
20.8.2 

§ 675(5)(E), 20.1 
§ 675(5)(F), 20.3.2 
§ 675(5)(H), 18.9, 20.8.3(a), 

20.8.5, 20.8.6 
§ 675(5)(I), 20.8.3(a) 
§ 675(8)(B), 20.8.1 
§ 675(8)(B)(iv), 20.8.5 
§ 677(a), 1.8, 20.8.1 
§ 677(a)(7), 20.8.1, 20.8.4 
§ 677(b)(3)(H), 1.2, 1.4, 1.7, 

20.8.3(a), 20.8.4 
§ 1320d et seq., 9.9.1 
§ 1381 et seq., 23.8.1 
§ 1396 et seq., 11.2 
§ 1396a(a)(8), 21.2.1 
§ 1396d(r), 21.2.1 
§ 1396d(r)(5), 21.2.1 
§ 1996b, 1.8, 20.6 
§ 1996b(1)(A), 1.8, 20.6 
§ 1996b(1)(B), 1.8, 20.6 
§ 1996b(2), 20.6 
§ 1996b(3), 20.6 
§ 5106a(b)(2)(A)(xxi), 21.2.3(d), 

24.5, 24.5.2 
§ 5633(a)(11)–(12), 18.6.4 
§ 9831, 24.6 
§ 9840A(c), 24.6 
§ 11301 et seq., 24.3 
§§ 11431–11434a, 24.3 
§ 11431(2), 24.3.2(f) 
§ 11431(4), 24.3.2(f) 
§ 11432(e)(3), 24.3.3 
§ 11432(g)(1)(I), 24.3.2(f) 
§ 11432(g)(1)(J)(iii), 24.3.2(c) 

§ 11432(g)(3)(A), 24.3.2(b), 
24.3.2(d) 

§ 11432(g)(3)(B)(ii), 24.3.2(d) 
§ 11432(g)(3)(C)(i), 24.2.1, 

24.3.2(a) 
§ 11432(g)(3)(E)(i), 24.3.2(d) 
§ 11432(g)(3)(E)(ii), 24.3.2(d) 
§ 11432(g)(3)(G), 24.3.2(b) 
§ 11432(g)(4), 24.3.2(e) 
§ 11433(d)(2), 24.3.5, 24.13.2(a) 
§ 11434a, 24.3.1 
§ 12102(2), 22.3.1(b), 22.3.3(a) 
§ 12132, 7.2.6, 22.3.1(b), 22.3.3(a) 

50 U.S.C. 
§§ 501-5–501-96, 1.8 
§§ 521–522, 1.8, 3.7.6(d), 13.6.3 

UNITED STATES 
CONSTITUTION 
Fourth Amendment, 2.4.1 
Fifth Amendment, 3.7.6(a), 8.2.2(f), 

8.4.2, 22.3.4(a), 22.3.5, 23.6.2, 
Exhibit A 

Sixth Amendment, 13.9.6(d) 
Fourteenth Amendment, 14.1.1, 

20.5.1(c) 

VIOLENCE AGAINST WOMEN 
ACT, 22.4.1(a), 23.7.1 

WILLIAM WILBERFORCE 
TRAFFICKING VICTIMS 
PROTECTION 
REAUTHORIZATION ACT OF 
2008 (TVPRA), 23.7. 23.7.1, 23.7.3, 
23.7.4 

MASSACHUSETTS 
APPEALS COURT RULES 
Rule 1:28, 12.4.8 

ATTORNEY DISCIPLINARY 
RULES 
Private Reprimand 94-2, 22.5.1 
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102 C.M.R. 

§ 5.00 et seq., 20.4.2 
§ 5.08(8), 20.4.2 
§ 5.10(19), 20.4.5 
§ 5.11(3), 21.2.2 
§ 5.11(5), 21.2.3(e) 

103 C.M.R. § 486.00, 22.3.6(a) 
104 C.M.R. 

§ 2.11(3), 21.3.1 
§ 24.12(5)(d)(4),. 21.4 
§ 27.00 et seq., 21.7.5 
§ 27.05(1), 21.7.3 
§ 27.05(d)(7), 21.4, 21.7 
§ 27.06, 21.7.2 
§ 27.12(5)(b)(3), 21.4 
§ 27.12(5)(d), 21.4 
§ 27.12(6), 21.4 
§ 27.12(6)(d), 21.4 
§ 27.12(7), 21.4 
§ 28.00 et seq., 21.7.5 
§ 28.06(b)(3), 21.6.5 

105 C.M.R. § 460.050 et seq., 
Exhibit 21B 

110 C.M.R. 
§ 1.00 et seq., 6.2 
§ 1.01, 6.3 
§ 1.02, 6.3 
§ 1.03, 6.3 
§ 1.04, 7.1 
§ 1.05, 7.1 
§ 1.06, 7.1, 7.5.3 
§ 1.07, 7.1, 7.2.7 
§ 1.08, 7.1 
§ 1.09, 7.1 
§ 1.10, 6.6.1, 7.2.1, 7.4.2, 7.5.3, 

22.3.6(d) 
§ 1.11, 14.2.3(e) 
§ 2.00, 1.3, 2.2, 2.9, 14.2.3(b), 

14.2.3(c), 14.2.4(d), 14.2.4(e), 
14.2.4(l), 18.7.3, 21.3.1, 
21.3.2, 21.3.3 

§ 4.00, 2.10 
§ 4.09, 23.8.1, 23.8.2 
§ 4.10, 16.3 
§§ 4.20–4.35, 18.11.8 
§§ 4.20–4.48, 2.1, 2.3 
§ 4.20(1)–(2), 2.3 
§ 4.20(5), 2.3.2 
§ 4.21, 2.3.4 
§ 4.22, 2.3.4, 2.6.1 
§ 4.24, 8.2.1(c) 
§ 4.25, 2.3.4 
§§ 4.26–4.76, 2.4.1 
§ 4.26(3), 2.4.1 
§ 4.26(4), 2.4.1 
§ 4.26(4)(b), 2.3.4, 2.4.1 
§ 4.26(5), 2.4.1 
§ 4.27, 2.4.1 
§ 4.27(1), 2.4.1 
§ 4.27(2), 2.4.1 
§ 4.27(3), 2.4.1 
§ 4.27(4), 2.4.1 
§ 4.27(5), 9.4.5(c), 9.4.5(d) 
§ 4.27(6), 2.5 
§ 4.28, 2.3.4, 2.7, 6.4.1 
§ 4.29, 2.3.4, 2.4.3 
§ 4.31(1), 2.4.1 
§ 4.31(2), 2.4.1 
§ 4.32, 1.3, 2.5.1, 8.2.1(c) 
§ 4.32 et seq., 2.5 
§ 4.32(2), 2.5.1 
§ 4.32(3), 2.5.2 
§ 4.32(4), 2.5.2 
§ 4.32(5), 2.5.2 
§ 4.33, 2.5.1, 2.5.2, 2.6.2, 6.7.2(a), 

23.6.2 
§ 4.33(1), 2.6.2 
§ 4.34, 23.6.1 
§ 4.34(1)(a), 5.10.1(g), 23.6.1 
§ 4.35, 1.3 
§§ 4.35–4.38, 2.6.2 
§ 4.35(1), 2.6.1 
§ 4.35(2), 2.6.1 
§ 4.37, 2.5.1, 2.6.2 
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See CHILD SUPPORT; DIVORCE; 

GUARDIANSHIP; 
PATERNITY; PROTECTION 
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Abuse and neglect records, 2.9, 2.10 
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Neglect reports, 9.8.1 
Patient’s consent, 9.8.2 

Generally, 9.8 

CORPORAL PUNISHMENT, 2.1, 
14.2.3(c) 

COSTS 
See INDIGENT COURT COSTS 

ACT (ICCA) 

COUNSEL 
See also CHILDREN, 

REPRESENTATION; 
PARENTS, REPRESENTATION 

Abuse and neglect cases 
DCF/DSS records, access to, 2.9 
Notice to, 2.7 
Reporting responsibilities, 2.3.2 
Right to, 2.1 
Role, 1.2, 2.1, 2.4.1, 2.7 

Adult’s position, advocating, Exhibit A 
Appeal, notice to CPCS, 17.10.3 
Appellate and trial, cooperation, 

17.10.6 
Appointment 

Acceptance, 3.3.4 
Appeal, 17.10.3 
Care and protection cases, 3.3.2, 

3.3.4 
CHINS cases, 18.5 
Generally, 1.2, 3.3.2, Exhibit A 
Sequential from court list, 3.3.2 
Termination of parental rights 

cases, 16.4 
Timing, 3.3.2 
23C cases, 16.2.2 

Care and protection cases 
Appointment, 3.3.2, 3.3.4 
Conflicts of interest, 3.3.3 
Responsibilities, Exhibit 1B 
Right to, 1.2, 1.3, 3.3.1, 19.1 
Time commitment, 3.7 

Challenges of child welfare cases, I.1 
Child’s position, advocating, Exhibit A 
CHINS cases 

Appointment, 18.5 
Attorney-client privilege, 18.11.2 
Caregivers, communication with, 

18.11.3 
Child, counseling, 18.11.4 
Confidentiality of client 

information, protection, 
18.11.6 
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COUNSEL 
CHINS cases (cont’d) 

Investigation, 18.11.4 
Parents, communication with, 

18.11.3 
Right to, 1.2, 1.6, 19.1 
Role, 18.11.1 

Claims, ineffective assistance, 17.9.4(a) 
Client communication, Exhibit A 
Collateral proceedings, 1.7, 19.1, 

19.2, 19.7 
Compensation on appeal, 6.8.1 
Confidential information about child, 

access, 9.13.6 
Confidential information, protection 

Children, 9.13.3, 9.13.4, 18.11.6, 
23.4.6 

Client advice, 9.13.1(d) 
Court investigator notification, 

9.13.1(b) 
Generally, 9.1, 9.13.1, 9.14, 

Exhibit A 
Motions in limine, 9.13.1(e) 
Parents, 9.13.2 
Protective orders, 9.13.1(e) 
Revoking releases, 9.13.1(a) 
Treatment provider notification, 

9.13.1(c) 
Conflicts of interest, 3.3.3, 23.5, 

Exhibit A 
DCF/DSS employees, 

communication with, 7.2.2 
Experts, use of, Exhibit A 
Fees, 3.3.1 
Foster care review, role, 6.6.1, 17.8.1 
Guardian ad litem 

Qualifications, 5.5.2 
Working with, 5.10.3 

Guardianship proceedings, 1.2, 1.9, 
19.4.2 

Performance standards, I.1.1 
Appeal, Exhibit 17A 

Representation generally, 
Exhibit A 

Permanency hearing 
Conduct, Exhibit A 
Preparation, 20.3.6, Exhibit A 
Protecting right to, Exhibit A 

Pleadings, Exhibit A 
Postjudgment representation, 

Exhibit A 
Responsibilities, 3.1, Exhibit 1B 
Right to 

Abuse and neglect cases, 2.1 
Care and protection cases, 3.3.1 
CHINS cases, 1.2, 1.6, 19.1 
Generally, 1.2, 19.1 
Indian Child Welfare Act cases, 

18.7.4, A-5 
Termination of parental rights 

cases, 3.3.1, 13.6.2 
Voluntary placement proceedings, 

16.3 
Waiver, 22.5.3 

Role 
Abuse and neglect cases, 1.2, 2.1, 

2.4.1, 2.7 
CHINS cases, 18.11.1 
Generally, Exhibit A 
Investigation 

Client preparation, 5.8.2 
Confidentiality, protection, 5.8.4 
Court investigator, working 

with, 5.8, 5.8.1, Exhibit A 
Generally, 5.1 
Meeting attendance, 5.8.3 

Mediation, 15.7.1(b) 
Pending appeal, 17.10.8 
Special education for child, 24.8 

Scope of representation, Exhibit A 
Services for family, obtaining, 

Exhibit A 
Settlement, Exhibit A 
Statements not evidence, 8.6 
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COUNSEL (cont’d) 
Temporary custody hearing 

Conduct, Exhibit A 
Preparation, Exhibit A 
Protecting right to, Exhibit A 

Termination of representation 
Child’s, 17.5.2 
Generally, 17.5 
Parent’s, 17.5.1 

Trial 
Client participation, Exhibit A 
Conduct, Exhibit A 
Counsel, 17.9.4(a) 
Evidence, Exhibit A 
Preparation, Exhibit A 
Pretrial conference, Exhibit A 
Pretrial motions, Exhibit A 
Scheduling, Exhibit A 
Witness preparation, Exhibit A 

Withdrawal, 22.5.1, 22.5.2, 23.5, 
Exhibit A  

COURT-APPOINTED SPECIAL 
ADVOCATES 
Appointment, 5.1, 5.7 
Care and protection cases, 5.7 
CHINS cases, 5.7, 18.11.9 
Confidential information, 9.13.1(b) 
Cross-examination, 5.9.3 
Deposition, 4.7.4 
Discovery from, 4.3, 4.6.4, 4.7.4 
Generally, 5.7 
Reports 

Admissibility, 8.2.1(b) 
Excluding, 5.9.2 
Generally, 5.7 
Impounding, 5.9 

Role, 5.7 

COURT INVESTIGATOR 
See also GUARDIAN AD LITEM 
Appointment 

Duration, 5.3.1 
Form, 5.3, Exhibit 5A 

Sequential from court list, 5.2 
Timing, 5.3 

Bilingual ability, 5.3.4 
Care and protection cases, 5.5.5 
Client preparation for contact, 5.8.2 
Compensation, 5.3.5 
Confidential information, access, 5.8.4 
Counsel’s relationship with 

Communication, 5.8.1 
Confidential information, 9.13.1(b) 
Generally, 5.8 
Introductory letter, 5.8.1 
Meeting attendance, 5.8.3 

Cross-examination, 5.9.3 
Cultural knowledge, 5.3.4 
Family service officers, 5.6, 8.2.1(b) 
Guidelines, 5.4 
Influence, 1.3, 5.1 
Interpreters, use of, 5.3.4 
Lists, 5.2 
Neutrality, 5.3.3 
Opinions, admissibility, 8.2.1(a) 
Overview, 5.1 
Probation officers, 5.6, 8.2.1(b) 
Qualifications, 5.3.2 
Recommendations, admissibility, 

8.2.1(a) 
Report 

Admissibility, 1.3, 8.2.1(a), 
13.8.1(c), Exhibit 1B 

Adverse, 5.9.1 
Analysis, 5.9 
Attachments, 8.2.1(a) 
Child sexual abuse hearsay, 8.2.2(i) 
Deadline, 1.3, 5.3.1, Exhibit 1B 
Excluding, 5.9.2, 13.8.1(c) 
Generally, 10.2.3 
Guidelines, 5.4 
Impounding, 5.9 

CRIMINAL CHARGES 
Abuse and neglect cases, 2.10 
Child, 5.19.1(g) 
Parents, 22.3.5 
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CUSTODY ORDERS 
Best interests of child standard, 19.5.1 
Emergency, 3.2.3(a) 
Jurisdiction, 3.2.3(a) 
Modification, 19.5.2, Exhibit 19H 
Out-of-state, 3.2.3(a), 19.5.2 
Temporary, 19.5.2 

D 
DELINQUENCY PROCEEDINGS 
CHINS cases, related, 18.11.7 

DEPARTMENT OF CHILDREN 
AND FAMILIES (FORMERLY 
DEPARTMENT OF SOCIAL 
SERVICES) 
Abuse of discretion 

Applicability, 7.5.2 
Applying, 7.5.3 
Arbitrary or capricious test, 7.5.3 
Burden of proof, 7.5.4 
Discovery, 7.5.4 
Error of law, 7.5.3 
Generally, 6.7, 7.5, 7.5.1 
Hearing, 7.5.4 
Injunctions, 7.5.4 
Motion, 7.5.4 
Witnesses, 7.5.4 

Administrative appeals 
Fair hearing 

Burden of proof, 6.7.2(f) 
Decision, 6.7.2(g) 
Discovery, 6.7.2(e) 
Evidentiary rules, 6.7.2(f) 
Ex parte communication 

prohibition, 6.7.2(f) 
Expedited, 6.7.2(e) 
Findings of fact, 6.7.2(g) 
Generally, 6.7 
Grounds, 6.7.2(a) 
Hearing officer, 6.7.2(f) 
Internal review, 6.7.2(d) 
Length, 6.7.2(e) 

Location, 6.7.2(e) 
Notice, 6.7.2(e) 
Official record, 6.7.2(f) 
Order of presentation, 6.7.2(f) 
Placement decision, 

challenging, 7.3.2 
Procedure diagram, Exhibit 6C 
Recording, 6.7.2(f) 
Rehearing, 6.7.2(g) 
Request, 6.7.2(b) 
Scheduling, 6.7.2(e) 
Service denial, challenging, 7.2.4 
Stay of decision, 6.7.2(c) 
Time for request, 6.7.2(b) 
Witnesses, 6.7.2(e), 6.7.2(f) 

Generally, 6.7 
Grievance, 6.7, 6.7.1, 7.2.4, 7.3.2 

Assessments, 7.2.1 
Authority, 6.2, 7.5, 7.5.2 
Automated system, 6.5 
Case reviews 

Foster care, 6.6.1 
Foster care registry, 4.5.4 
Generally, 6.6 

Challenging generally, 7.1 
Confidential information about child, 

access, 9.13.5 
Criminal backgrounds checks, 6.4.1 
Custodial authority, 18.7.3 
Custody, defined, 14.3.3 
Data management, 6.5 
Differential response, 2.4.1, 

Exhibit 2B 
Directory, Exhibit 6B 
Dual role, 6.3 
Employees 

Abuse or neglect allegations, 2.7 
Communication with, 7.2.2 

Family-centered initiatives, 7.1.1 
Family group conferencing, 7.1.1, 

Exhibit 7B 
FamilyNet, 6.5 
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DEPARTMENT OF CHILDREN 
AND FAMILIES (cont’d) 
Integrated Casework Practice Model, 

2.4.1, 7.1.2, 7.2.1, Exhibits 2B, 
2C 

Mandate, 6.3, 7.1 
Multidisciplinary service teams, 2.10, 

7.2.1 
Obligations, 7.1 
Organization 

Adolescent unit, 6.4.3(d) 
Adoption unit, 6.4.3(f) 
Area offices, 6.4.3 
Assessment unit, 6.4.3(b) 
Central office, 6.4.1 
Chart, Exhibit 6A 
CHINS unit, 6.4.3(d) 
Commissioner, 6.4.1 
Family networks, 6.4.3(g), 7.1.1 
Family resource unit, 6.4.3(e) 
General counsel, 6.4.1 
Home finding unit, 6.4.3(e) 
Investigation unit, 6.4.3(a) 
Legal staff, 6.4.1, 6.4.2 
Ombudsman’s office, 6.4.1 
Ongoing units, 6.4.3(c) 
Protective Intake unit, 6.4.3(a) 
Regional offices, 6.4.2, Exhibit 6B 

Permanency planning conferences, 
6.4.3, 20.3.3 

Purpose, 6.3 
Records 

Admissibility, 8.2.1(c) 
Confidentiality 

Child welfare proceedings, 
9.11.1 

Civil proceedings, 9.11.4 
Clients, release to, 9.11.3 
Criminal proceedings, 9.11.5 
51A reports, 2.3.5, 9.11.6 
51B reports, 2.4.3, 9.11.6 
Generally, 9.11 
Medical, 9.11.7 

Service providers, disclosure to, 
9.11.2 

Services 
Advocating for, 7.2.3, 7.2.5 
Assessment, 7.2.1 
Availability, 7.2.2, 7.2.3 
Challenging DCF/DSS decisions, 

7.2.4 
Community resources, 7.2.3 
Delays, 7.2.3 
Disabled clients, 7.1, 7.2.6 
Importance of securing, 7.1 
Lack of resource, 7.5.3 
Limits, 7.1.1 
Native American clients, 7.2.7 
Plan, 7.2.2, Exhibit 7C 
Reasonable accommodations, 7.2.6 
Referrals, 7.2.2 

Special Investigation Unit 
Foster care abuse or neglect, 2.7 
Generally, 6.4.1 
Institutional abuse or neglect, 2.8 

Voluntary services, request for, 1.7, 
18.6.3 

DEPARTMENT OF YOUTH 
SERVICES, 18.11.7 

DISCOVERY 
See also INVESTIGATION 
Care and protection cases, Exhibit 1B 
Children, 4.4 
Counsel’s role generally, Exhibit A 
Court-appointed special advocates, 

4.6.4 
Court investigators, 4.6.4 
Defenses, 4.9 
DCF personnel, 4.2.1 4.5.1 
DCF records, 4.2, 4.4, 4.5, 4.5.2, 

4.5.3, 4.5.4, 4.5.5, Exhibit 1B 
Expert witnesses, 4.7.2 
Formal, reasons for, 4.7 
Foster care registry, 4.5.4 
Foster parents, 4.6.1 
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DISCOVERY (cont’d) 
Guardians ad litem, 4.3.2. .5.9, 13.4, 

10.2.3 
Importance, 4.1, 4.10 
Juvenile Court 

Adoption unit records, 4.5.4 
Contracting agency records, 4.5.5 
DCF/DSS file, 4.4, 4.5.2, 4.5.4 
Depositions, 4.7.4 
Home finder records, 4.5.4 
Interrogatories, 4.7.2 
Jurisdiction and venue, 3.2.3 
Mental examination, 4.7.5 
Out-of-state witnesses, 4.7.4 
Physical examination, 4.7.5 
Reporter identity, 4.5.3 
Requests, failure to comply, 4.5.2 
Requests for admissions, 4.7.3 
Requests for production of 

documents, 4.7, 4.7.1 
Sanctions, 4.8 

Leave of court required, 4.1 
Medical records, 4.6.2 
Mental health records, 4.6.2 
Motion in limine, 5.9.2 
Motion to compel, 4.8 
Nonparties, 4.5.5 
Probate and Family Court 

Depositions, 16.6.1 
Generally, 16.6 
Interrogatories, 16.6.2 
Physical or mental examination, 

16.6.3 
Requests for production of 

documents, 16.6.2 
Protective orders, 4.9 
Responding to requests, 4.9 
School records, 4.6.8 
Sources of information, 4.2 
Substance abuse treatment records, 

4.6.2 
Substitute caregivers, 4.6.1 

DISTRICT ATTORNEY 
Referrals of abuse or neglect, 2.4.1, 

2.4.2, 2.10 

DIVORCE 
Affidavits, 19.5.1 
Cause, 19.5.1 
Contested, 19.5.1 
Counsel compensation, 19.5 
Custody determination, 19.5.1, 19.5.2 
Filing, 19.5.1 
Generally, 19.5 
Hearing, 19.5.1 
Irretrievable breakdown of marriage, 

19.5.1 
Modification, 19.5.2 
Out-of-state, 19.5.2 
Petition, 19.5.1 
Uncontested, 19.5.1 
Venue, 19.5.1 
Waiting period, 19.5.1 

DOMESTIC VIOLENCE 
Alleged perpetrator as client, 22.3.2(b) 
Automatic investigation, 2.3.4 
Client representation, 22.3.2 
Counselors, absolute privilege, 9.4 
Defined, 14.2.4(g), 22.3.2 
Exposure of children to, 2.2, 22.3.2, 

25.6.3(c) 
Lethality assessments, 22.3.2(a) 
Parenting, effect on, 25.6.3(c) 
Protection from abuse orders 

Complaint form, 19.6.3, 
Exhibit 19L 

DCF/DSS custody orders, 
precedence, 19.6.2 

Generally, 19.6 
Hearing, 19.6.3 
Jurisdiction, 19.6.3 
Obtaining, 19.6.3 
Petition, 19.6.3 
Procedure, 19.6.3 
Relief available, 19.6.2 
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DOMESTIC VIOLENCE 
Protection from abuse orders (cont’d) 

Service, 19.6.3 
Standing, 19.6.1 
Substantive dating relationships, 

19.6.1 
Venue, 19.6.3 

Safety planning, 22.3.2(a) 
Services, 22.3.2(a), 22.3.2(b) 
Victim as client, 22.3.2(a) 

DRUG USE 
See SUBSTANCE ABUSE 

DUE PROCESS 
BIP (behavioral intervention plan), 

24.14.2(b) 
Care and protection cases, 14.1.1 
Compelling witness to testify, 13.6.5 
Confronting witnesses, 13.6.4 
Counsel, 13.6.2 
FBA (functional behavioral 

assessment), 24.14.2(b) 
Live testimony, 13.6.6 
Notice, 13.6.1 
Presence at trial, 13.6.3 
Right to counsel, 13.6.2 
Rights generally, 13.6, 14.1.1 
School discipline, 24.14.1 
Seventy-two–hour hearing, 3.6.4 
Special education, 24.10.9, 24.10.11, 

24.13.3(f) 
23C cases, 1.4 

E 
EDUCATION 
See also SCHOOL DISCIPLINE; 

SPECIAL EDUCATION 
Abuse and neglect, effect of, 24.7 
Counsel’s role, 24.1, 24.2 
Early intervention 

Assessment, 24.5.5, 24.5.6 
Eligibility, 24.5.1, 24.5.4 

Evaluation, 24.5.4, 24.5.6 
Individualized family service plan, 

24.5.6 
Need, 24.5 
Referral, 24.5.2 
Screening, 24.5.2 
Services, 24.5.6 
Surrogate parent, 24.5.3, 24.11.2 
Surrogate Parent Program, 24.11.3 
Termination, 24.5.7 
Transition, 24.5.7, 24.13.3(f) 

Education and Training Voucher 
Program (ETV), 20.4.5 

Foster care challenges, 24.1, 24.2 
Head Start, 24.6 
Homeless children 

Defined, 24.3.1 
Disabled children, 24.3.5 
Enrollment disputes, 24.3.2(d) 
Inadequate enforcement of law, 

24.3.5 
Liaison, 24.3.4 
McKinney-Vento Act generally, 

24.2, 24.3, 24.3.2(c), 
Exhibit 24A 

Rights 
Equal access, 24.3.2(e) 
Immediate enrollment, 24.3.2(a) 
School of origin attendance, 

24.3.2(b) 
School of origin transportation, 

24.3.2(c), Exhibit 24A 
School selection, Exhibit 24A 

Segregated schools prohibited, 
24.3.3 

Special accommodations, 24.3.2(f) 
No child left behind, 24.4 
Physical education for disabled 

students, 24.13.3(f) 
Records, confidentiality, 9.10, 24.9 
Success strategies, 24.2 

EDUCATIONAL NEGLECT, 
14.2.4(l) 
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EIGHTEEN AND OVER, 
CONTINUED RESPONSIBILITY, 
16.2.11 

EMERGENCY REMOVAL, 2.4.3 

EVIDENCE 
See also EXPERTS; WITNESSES 
Authentication, 8.2.1(c), 8.2.1(i) 
CASA reports, 8.2.1(b) 
Chalks, 8.5.4 
Character evidence, 8.2.1(e) 
Children’s statements, 8.2.2(a) 
CORI reports, 8.2.1(e) 
Counsel’s statements not evidence, 8.6 
Court investigator reports, 8.2.1(a) 
Court records, 8.2.2(h) 
Criminal records, 8.2.1(e) 
DCF employees, statements, 8.2.2(a) 
DCF records, 8.2.1(c) 
Demonstrations, 8.5.2 
Documents, 8.2.1 
Electronic, 8.2.1(i) 
Exclusion, 4.8 
Fair hearing, 6.7.2(f) 
False, 22.4.5 
51A reports, 2.3.5, 8.2.1(c) 
51B investigation reports, 2.4.3, 2.5, 

8.2.1(c) 
Foreign laws, 8.2.2(g) 
Foster care registry, 4.5.4 
Generally, 8.1 
Guardian ad litem reports, 8.2.1(b) 
Hearings, Exhibit 1B 
Hearsay 

Child hearsay, 8.2.2(i) 
Defined, 8.2 
Exceptions 

Business records, 8.2.1(d) 
DCF/DSS policies, 8.2.2(g) 
Declarations against interest, 

8.2.2(a), 8.2.2(f) 
Documentary evidence, 

generally, 8.2.1 

Electronic evidence, 8.2.1(i) 
Excited utterance, 8.2.2(c) 
Hospital records, 8.2.1(f) 
Judicial admissions, 8.2.2(a) 
Learned treatises, 8.2.1(h), 10.8.3 
Medical records, 8.2.1(f) 
Official records, 8.2.1(c), 10.9.3 
Party admissions, 8.2.2(a) 
Past recollection recorded, 

8.2.2(d) 
Physical objects, 8.5.5 
Prior recorded testimony, 8.2.2(e) 
Public records, 8.2.1(c), 10.9.3 
Spontaneous declaration, 8.2.2(c) 
State of mind, 8.2.2(b) 
Statements of party opponent, 

8.2.2(a) 
General rule, 8.2 
Sexual abuse, 8.2.2(i) 

Hospital records, 8.2.1(f) 
Judge’s statements not evidence, 8.6 
Judicial notice, 8.2.2(g), 8.2.2(h) 
Judicial proceedings, 8.2.2(h) 
Lay opinion, 8.4.1 
Learned treatises, 8.2.1(h), 10.8.3 
Medical records, 8.2.1(f) 
Motion in limine, 4.8 

Documents, 8.2.1, 13.8.1(c) 
Timing, 13.4 

Nonhearsay 
First complaints of sexual assault, 

8.3.3 
Generally, 8.3 
Prior consistent statements, 8.3.2 
Prior inconsistent statements, 8.3.1 

Parents’ statements, 8.2.2(a) 
Photographs, 2.3.1, 8.5.1 
Pleadings not evidence, 8.2.1(c), 8.6 
Police reports, 8.2.1(d) 
Prior care and protection findings, 

8.2.1(g) 
Probation officer reports, 8.2.1(b) 
Probation records, 8.2.1(e) 
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EVIDENCE (cont’d) 
Profile evidence, 10.9.4 
Psychological tests, 10.7.3 
Refreshing recollection, 8.4.3 
Regulations, 8.2.2(g) 
Rules, applicability, 8.1 
Self-incrimination, 8.4.2 
Seventy-two–hour hearing, 3.6.4 
Status reports, 8.2.1(c) 
Statutes, 8.2.2(g) 
Syndrome evidence, 10.9.4 
Visual aids, 8.5.4 

EXPERTS 
Admissibility of testimony, 10.7 
Challenging, 10.2.3, 10.7.3 
Confidentiality, 10.4 
Consultants, 7.2.2, 10.2.2 
Court-appointed, 10.2.3, 10.5 
Court clinician, 10.2.3 
Credibility opinions, 10.9.2, 10.9.4 
Cross-examination 

Facts, discrediting, 10.8.1 
Impeachment 

Bias, 10.8.4(b) 
Learned treatises, 10.8.3 
Prejudice, 10.8.4(b) 
Prior inconsistent statements, 

10.8.4(a) 
Learned treatises, use, 8.2.1(h), 

10.7.2, 10.8.3 
Methodology, discrediting, 10.8.2 
Preparation, 10.8 
Purpose, 10.8 
Qualifications of expert, 10.7.1 

Curriculum vitae, 10.7.1 
DCF/DSS, use, 13.9.4 
Discovery 

Depositions, 4.7.4, 7.4, 10.6.4 
Interrogatories, 10.6.3 
Sanctions, 10.6.5 
Work-product privilege, 10.6.1, 

10.6.2 
Engagement letter, 10.4 

Fact witnesses, 10.2.4 
Factual foundation, 10.7.2, 10.8.1 
Foundation generally, 10.7, 21.6.5 
Generally, Exhibit A 
Hiring, 10.4 
Hypothetical questions, 10.7.2 
Importance, 10.1 
Indian Child Welfare Act cases, 

3.8.4, 14.1.6, A-6 
Indigent clients, 11.3.2, 11.4.2, 11.5.1 
Interrogatories, 4.7.2 
Investigator’s report, 8.2.1(a) 
Lamb warnings, 10.4 
Learned treatises, 8.2.1(h), 10.7.2, 

10.8.3 
Legal conclusion testimony, 10.9.1 
Locating, 10.4 
Methodology, reliability, 10.7.3, 10.8.2 
Motion in limine, 10.7.3 
Overview, 10.1 
Payment, 10.4 
Physicians, 21.6.5 
Preparation, 10.5 
Profile evidence, 10.9.4 
Qualifications, 10.7, 10.7.1, 21.6.5 
Redirect examination, 10.8.4(b) 
Selecting, 10.4 
Settlement of case, 10.4 
Special education cases, 24.10.8, 

24.13.3(f), 24.13.8(e) 
Subject matter, 10.3 
Syndrome evidence, 10.9.4 
Testimonial, use, 10.2.1 
Ultimate issue opinions, 10.9.1 
Voir dire, 10.2.3, 10.2.6, 10.7.1, 10.7.2 
Witness, use of, 10.2.1 
Work-product privilege, 10.2.4, 

10.6.1, 10.6.2 
Written reports, 10.4, 10.9.3 
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F 
FAIR HEARING 
Burden of proof, 6.7.2(f) 
Decision, 6.7.2(g) 
Discovery, 6.7.2(e) 
Evidentiary rules, 6.7.2(f) 
Ex parte communication prohibition, 

6.7.2(f) 
Expedited, 6.7.2(e) 
Findings of fact, 6.7.2(g) 
Generally, 6.7 
Grounds, 6.7.2(a) 
Hearing officer, 6.7.2(f) 
Internal review, 6.7.2(d) 
Length, 6.7.2(e) 
Location, 6.7.2(e) 
Notice, 6.7.2(e) 
Official record, 6.7.2(f) 
Order of presentation, 6.7.2(f) 
Placement decision, challenging, 7.3.2 
Procedure diagram, Exhibit 6C 
Recording, 6.7.2(f) 
Rehearing, 6.7.2(g) 
Request, 6.7.2(b) 
Scheduling, 6.7.2(e) 
Service denial, challenging, 7.2.4 
Stay of decision, 6.7.2(c) 
Time for request, 6.7.2(b) 
Witnesses, 6.7.2(e), 6.7.2(f) 

FAMILY EDUCATIONAL 
RIGHTS AND PRIVACY ACT 
(FERPA), 24.9 

FAMILY PRESERVATION 
EMPHASIS, 1.1 

FAMILYNET, 6.5 

FEDERAL LAWS, IMPACT, 1.8 

FINANCIAL ISSUES 
Adoption subsidies, 20.4.4 
Inheritance rights, 23.8.4 

Social Security disability insurance, 
23.8.2 

Social Security retirement and 
survivor’s benefits, 23.8.3 

Supplemental security income, 23.8.1 
Tort claims, 23.8.5 

FOSTER PARENTS 
Abuse allegations, 2.7 
Adoption by, 14.4.7(a) 
Care reviews, 1.7, 6.6, 6.6.1, 17.8.1, 

Exhibit 1B 
Criminal record checks, 7.3.1(b) 
Defined as a parent, 24.11.1 
Discovery, 4.6.1 
Foster care registry, 4.5.4 
Guardianship by, 14.4.7(b) 
Home, licensing requirement waiver, 

20.4.2 
Home studies, 6.4.3(e) 
Locating, 6.4.3(e) 
Medical information, maintenance, 

21.2.2 
Neglect allegations, 2.7 
Notice rights, 14.4.6(a), 18.9, 20.3.3 
Permanency hearing, participation, 

20.3.7, 20.8.3, 20.8.3(b) 
Requirements, 3.7.6(b) 
Trial standing, 13.5.4 

THE FOSTERING 
CONNECTIONS TO SUCCESS 
AND INCREASING ADOPTIONS 
ACT OF 2008, 2.4.2, 20.8.1, 24.2.1, 
24.13.2(a) 

FREEDOM OF INFORMATION 
ACT, 4.5.7 

G 
GUARDIAN AD LITEM 
See also COURT INVESTIGATOR 
Appointment 

Duration, 5.5.1 
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GUARDIAN AD LITEM 
Appointment (cont’d) 

Form, Exhibit 5C 
Generally, 5.5, 9.13.4 
Motion for, 5.5.3, 5.5.4, 5.5.5 
Opposition to, 5.10.1 

Asset management, 5.10.1(i) 
Attorney as, 5.5.2 
Care and protection cases, 5.5.5 
Child clients, 5.10.1(e) 
CHINS cases, 5.5.5, 18.11.9 
Compensation, 5.5.6, 5.10, Exhibit 5B 
Confidential records 

Access, 5.8.4, 21.6.2 
Waiver, 4.4, 4.6.2, 5.10.1(b), 

9.13.4, 21.6.2 
Conflicting functions, 5.5.3, 5.10 
Court lists, 5.2 
Criminal charges against child, 

5.10.1(g) 
Cross-examination, 5.9.3 
Deposition of, 4.7.4 
Discovery from, 4.6.4, 4.7.4 
Educational surrogacy, 5.10.1(h), 

18.11.10, 24.11.3 
Evaluative role, 5.10, 5.10.1(a), 

18.11.9 
Incompetent parents, 5.10.1(c) 
Investigative role 

Limiting, 5.5.3 
Qualifications for, 5.5.2 
Report 

Admissibility, 8.2.1(b) 
Adverse, 5.9.1 
Analysis, 5.9 
Deadline, 5.5.1 
Excluding, 5.9.2 
Generally, 5.9, 10.2.3, 

Standards, 5.5 
Medical treatment 

Home-based services, 21.2.3(e) 
Monitoring, 21.6.6 

Recommendations, 5.10.1(d), 
21.6.2 

Mental health professional as, 5.5.2 
Mentally ill parents, 22.3.3(b) 
Minor parents, 5.10.1(c) 
Next friend role, 5.10, 23.3.1(c) 
Nonverbal children, 23.3.1(c) 
Overview, 5.1 
Paternity cases, 19.3.7 
Privilege of child, waiver, 4.4, 4.6.2, 

5.10.1(b), 9.13.4 
Probate and Family Court, 16.5 
Qualifications 

Investigator, 5.5.2 
Noninvestigator, 5.10.2 

Rogers monitor, 21.6.6 
Standards, 16.5 
Tort litigation, 5.10.1(f) 
Working with, 5.10.3 

GUARDIANSHIP 
Adoption, compared, 15.4.3 
Affidavits, Exhibits 19E, 19F, 19J 
Agreements, 15.4.3 

Care and protection cases, 
15.4.3(b), 15.4.3(c) 

Termination of parental rights, 
15.4.3(a) 

Annual reports, 19.4.7 
Appointment, 14.3.2, 19.4, 19.4.7 
Authority, 19.4 
Best interests requirement, 19.4 
Biological connections, 20.2 
Bond, 19.4.1, Exhibit 19K 
Burden of proof, 19.4.6 
Care and protection cases, 15.4.3(b), 

15.4.3(c), 19.4.6, 19.4.9 
Caregiver affidavits, 19.4.10 
Child’s consent, 14.4.7(b) 
CHINS cases, 18.6.2, 18.7.5 
Consent 

Child, 14.4.7(b) 
Parents, 19.4.1 

Contesting, 19.4 
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GUARDIANSHIP (cont’d) 
Costs, 19.4.7 
Counsel for child, 1.2, 1.9, 19.4.2 
Dispositional option, 14.4.6(a), 18.7.5 
Filing fee, 19.4.1 
Finalization, 20.4.6 
Forms, 19.4.1 
Foster home, licensing requirement 

waiver, 20.4.2 
Foster parents, 14.7.7(b) 
Generally, 1.9 
Jurisdiction, 19.4.1 
Letters, 19.4.7 
Medical treatment, consent, 21.3.6 
Minors age 14 and older, 19.4.5 
Noncustodial parent, 15.4.4 
Notice, 19.4.3 
Parental unfitness as basis, 19.4, 

19.4.1 
Parents’ consent, 19.4.1 
Parties, 19.4.3 
Petition, 19.4.1, Exhibit 19I 
Postguardianship services, 20.4.6 
Probate and Family Court, 15.4.3(d) 
Public access to proceedings, 1.2 
Removal, 19.4.8 
Reporting, 19.4.7 
Resignation, 19.4.8 
Responsibilities of guardian, 19.4.7 
Revocation, 19.4.8 
Service, 19.4.3 
Special guardian, 19.4.4(a) 
Standard of proof, 19.4, 19.4.6 
Structured, 15.4.3(e) 
Subsidies, 20.4.6 
Temporary, 19.4.4 
Temporary agent, 19.4.10 
Termination of parental rights, 

15.4.3(a), 19.4, 19.4.6 
Trial, 19.4.6 
Unsuitability, 14.2.3(a), 19.4.8 
Venue, 19.4.1 

H 
HEALTH AND SAFETY OF 
CHILD EMPHASIS, 1.1 

HOME STUDIES 
Care and protection cases, 3.6.5 
Foster care registry, 4.5.5 
Foster parents, 6.4.3(e) 

I 
ICCA 
See INDIGENT COURT COSTS 

ACT (ICCA) 

IMMIGRATION ISSUES 
Apprehension at court, 22.4.1(b) 
Child’s status, 1.8, 23.7 
Detention, 22.4.1(b) 
Parent’s status, 22.4.1(a) 
Violence Against Women Act, 

22.4.1(a), 23.7 

INCARCERATED PARENTS 
Locating, 22.3.6(a) 
Meetings, 22.3.6(a) 
Parental unfitness determinations, 

14.2.3(a), 14.2.4(j) 
Rights, 7.2.1 
Services, 22.3.6(d) 
Strategy, 22.3.6(c) 
Trial participation, 13.6.3, 22.3.6(b) 
Visitation, 7.4.2, 22.3.6(d) 

INDEPENDENT LIVING 
SERVICES, 1.8, 20.2, 20.4.5, 
20.8.1, Exhibit 20D 

INDIAN CHILD WELFARE ACT 
Active efforts requirement, 3.8.4, 

7.2.7, A-6, A-7, A-8, A-9 
Adoption 

Access to records, A-10 
Parental consent, A-10 
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INDIAN CHILD WELFARE ACT 
Adoption (cont’d) 

Petition for return of custody, 
15.5.6, A-10 

Records, access by child, A-10 
Applicability, 20.7, A-2 
Care and protection cases 

Applicability, 20.7, A-2 
Burden of proof, 14.1.6 
Standard of proof, 3.8.4, 14.1.6, A-8 

CHINS cases 
Applicability, 20.3, A-2 
DCF/DSS, commitment to, 18.7.4 
Standard of proof, 18.7.4 

Counsel, right to, 18.7.4, A-5 
DCF/DSS services, 7.2.7 
Eligibility determination, A-3 
Emergency removal, 3.8.3, A-5 
Expert witnesses, 3.8.4, 14.1.6, A-6 
Federally recognized tribes, 3.8.1, A-2 
Hearing, A-4 
Indian child, defined, 3.8.1, 7.2.7, 

18.7.4, A-2 
Indian custodian, A-3 
Intervention by tribe, 1.8, 3.8.2, 13.5.8, 

18.7.4, 20.3, A-3, A-4, A-5 
Invalidating state court action, 3.8.6, 

17.9.9, A-9 
Jurisdiction, 3.8.2, 20.3, A-5 
Need for, A-1 
Notice, 1.8, 3.8.2, 18.7.4, 20.3, A-3, 

A-4 
Overview, 20.3, A-1, A-2 
Parental consent, 3.8.4, 18.7.4, 20.3, 

A-7, A-9, A-10 
Parents, eligibility, A-2, A-3 
Placement preferences, 3.8.5, 

7.3.1(a), 14.4.8, 18.7.4, 20.3, 
A-7, A-8 

Purpose, 1.8, 3.8, 20.7, A-1 
Settlement agreements, 15.5.6, A-9, 

A-10 

Temporary custody, standard of proof 
required, A-6, A-7 

Termination of parental rights 
Applicability, 20.3, A-2 
Burden of proof, 14.1.6, 14.4.5 
Parental consent, A-9, A-10 
Placement preferences, 14.4.8 
Standard of proof, 1.8, 3.8.4, 

14.1.6, 14.4.5, A-8, A-9 
Violations, 20.3, A-9 

INDIGENCE 
See also INDIGENT COURT 

COSTS ACT (ICCA) 
Able to contribute, 11.2, 22.4.4(a) 
Burden of proof, 22.4.4(a) 
Ethical considerations, 22.4.4(c) 
Reassessment, 11.2, 22.4.4(b) 
Report, Exhibit 3D 
Status determination, 11.2, 22.4.4(a) 

INDIGENT COURT COSTS ACT 
(ICCA) 
Able to contribute, 11.2 
Appeal of denial of funds, 11.6 
Ex parte hearing, 11.4 
Expenses covered 

Appeal bonds, 11.3.2 
Cost control measures, 11.8.2 
Deposition transcription, 11.3.2 
DNA testing, 19.3.6 
Entry fees, 11.3.1 
Experts, 11.3.2, 11.4.2, 11.5.1 
Extra fees and costs, 11.3.1, 11.3.2, 

11.8.1 
Genetic marker testing, 19.3.6 
Injunctions, 11.3.1 
Interpreters, 11.5.2 
Normal fees and costs, 11.3.1, 

11.8.2 
Paternity testing, 11.5.5 
Private investigators, 11.5.6 
Reasonableness standard, 11.3.2 
Record amendment, 11.3.1 
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INDIGENT COURT COSTS ACT 
(ICCA) 
Expenses covered (cont’d) 

Restraining orders, 11.3.1 
Service of process, 11.3.1 
Stenographers, 11.5.2 
Subpoena fees, 11.3.1 
Witness fees, 11.3.1 
Writs, 11.3.1 

Expenses not covered 
Attorney fees, 11.3.1 
Client personal expenses, 11.5.4 
New trial motions, 11.3.2 
Private investigators, 11.5.6 

Filing fees, 11.3.1 
Indigent defined, 11.2 
Payment procedure, 11.8 
Procedure 

Extra fees and costs, 11.4.2, 11.8.1 
Generally, 11.4 
Normal fees and costs, 11.4.1, 

11.8.2 
Payment, 11.8 

Qualification, 11.2 
Reassessments, 11.2 
Repayment, 11.7 

INDIVIDUALS WITH 
DISABILITIES EDUCATION 
ACT, 24.9 

INFORMATION SHARING 
BETWEEN STATES, 2.4.5, 2.6.2 

INHERITANCE RIGHTS, 23.8.4 

INTEGRATED CASEWORK 
PRACTICE MODEL, 2.4.1, 7.1.2, 
7.2.1, Exhibits 2B, 2C 

INTERLOCUTORY RELIEF 
Chapter 211 review 

Administration of court issues, 
12.2.3 

Extraordinary nature, 12.2.1 
Generally, 3.6.7, 12.1, Exhibit 1B 

Grounds, 12.2.2 
Petition 

Attachments, 12.3.1 
Checklist, Exhibit 12A 
Contents, 12.3.1 
Filing, 12.3.3 
Format, 12.3.1 
Impounding, 12.3.1 
Opposition, 12.3.3 
Party names, 12.3.2 
Service, 12.3.2 
Title, 12.3.2 

Procedure 
Appeal, 12.3.7 
Disposition, 12.3.6 
Governing rules, 12.3 
Hearings, 12.3.5 
Opposition to petition, 12.3.3 
Petition, 12.3.1, 12.3.2, 

Exhibit 12A 
Stay request, 12.3.4 

Requirements, 12.2.2 
Standard of review, 12.3.7 
Substantive rights, 12.2.2 
Time limits, 12.2.1 

Chapter 231 review 
Filing, 12.4.1 
Generally, 12.4 
Judge’s discretion, 12.4.1 
Petition 

Attachments, 12.4.2 
Checklist, Exhibit 12B 
Contents, 12.4.2 
Filing, 12.4.3 
Impounding, 12.4.2 
Length, 12.4.2 
Memorandum, supporting, 12.4.2 
Opposition, 12.4.4 
Service, 12.4.3 

Preliminary injunctions, 12.4.6, 
12.4.7, 12.4.8 

Procedure 
Appeal, 12.4.7 
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INTERLOCUTORY RELIEF 
Chapter 231 review 

Procedure (cont’d) 
Disposition, 12.4.6 
Hearings, 12.4.5 
Opposition to petition, 12.4.4 
Petition, 12.4.2, 12.4.3, 

Exhibit 12B 
Standard of review, 12.4.1, 12.4.6 
Time for filing, 12.4.1, 12.4.3 

Generally, Exhibit A 
Grounds, 12.1, 12.2.2 
Importance, 12.5 
Purpose, 12.1 
Rarity, 12.1, 12.2.1 

INTERPRETERS 
Cautions, 22.4.2(b) 
Generally, 5.3.4, 11.5.3, 13.7.6 
Informal, 22.4.2(c) 
Office of Court Interpreter Services, 

22.4.2(a) 
Payment, 22.4.2(a) 
Right to, 22.4.2(a) 
Securing, 22.4.2(a) 
Waiver, 22.4.2(b) 

INTERSTATE COMPACT 
ON THE PLACEMENT 
OF CHILDREN (ICPC) 
Appeals, 20.5.2(a) 
Applicability to parents, 20.5.1 

Challenging, 20.5.1(c) 
Constitutional issues, 20.5.1(c) 
DCF regulations, 20.5.1(b) 
Disadvantages, 20.5.1(c) 
Expedited placement, 20.5.1(d) 
Generally, 20.5.1 
Regulation 3, 20.5.1(a) 

Expedited placement, 20.5.1(d), 
20.5.2(a) 

Generally, 1.3, 3.6.5, 20.5 
Jurisdiction, retention, 20.5.2 
Procedural requirements, 20.5.2 

State administrator, 20.5.2 

INVESTIGATION 
See also COURT INVESTIGATOR; 

DISCOVERY 
Counsel 

CHINS cases, 18.11.4 
Client interview, 4.3 
Freedom of Information Act 

requests, 4.5.7 
Generally, Exhibit A 
Importance, 4.1, 4.10 
Medical treatment cases, 21.6.3 
Meetings, 4.5.6 
Probate and Family Court, 16.6 
Sources of information 

Children, 4.4 
Clients, 4.3, 4.4 
Court records, 4.6.3 
Criminal records, 4.6.6 
DCF/DSS file, 4.4, 4.5, 4.5.2 
DCF/DSS personnel, 4.5.1 
Foster care registry, 4.5.4 
Foster parents, 4.6.1 
Juvenile Court probation 

records, 4.6.5 
Medical records, 4.6.2 
Mental health records, 4.6.2 
Opposing counsel, 4.3 
Overview, 4.2 
Parents, 4.3 
Police, 4.6.7 
Probation officers, 4.6.5 
Residential facilities, 4.6.1 
Schools, 4.6.8 
Substance abuse treatment 

records, 4.6.2 
Substitute caregivers, 4.6.1 

Treatment reviews, 4.5.6 
Visits, 4.5.6 

DCF/DSS 
Automatic, when, 2.3.4 
Emergency, 2.3.4 
Generally, 2.1 
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INVESTIGATION 
DCF/DSS (cont’d) 

Judicial assistance, 2.4.1 
Police assistance, 2.4.1, 2.4.2 
Process, 2.4.1 
Report, 2.5, Exhibit 2D 
State lines, effect, 2.4.5 
Teams, 2.4.2 
Time limits, 2.4.1 

J 
JUDGE, MOTION TO RECUSE, 
13.7.5 

JUDICIAL ASSISTANCE 
IN ABUSE OR NEGLECT 
INVESTIGATION, 2.4.1 

L 
LAMB WARNING, 9.4.5(f), 10.4, 
18.11.9, 23.6.2 

LAW ENFORCEMENT 
Assistance in abuse or neglect 

investigation, 2.4.1, 2.4.2 
Discovery from, 4.6.7 

LOCATING PARENTS, 3.2.5, 
22.2.4(a), Exhibits A, 3C 

M 
MANDATED REPORTERS 
Generally, 2.3.1 
Notice of DCF/DSS decision, 2.5.2 
Psychotherapists, 9.4.5(b) 
Social workers, 9.4.5(b) 

MASSACHUSETTS STATE 
INTERVENTION POLICY, 1.1 

MCKINNEY-VENTO 
HOMELESS EDUCATION ACT, 
24.2.1, 24.3, Exhibit 24A 

MEDIATION 
Care and protection cases, Exhibit 1B 
Child’s participation, 15.7.1(b) 
CHINS cases, 18.6.6 
Counsel’s role, 15.7.1(b) 
Process, 15.7.1(a) 
Services, 15.7.1 

MEDICAL CARE, CHILDREN 
IN DCF/DSS CUSTODY 
Alcohol dependency, 21.8 
Antipsychotic medication, 21.4, 

21.6.4, 21.6.6, 24.10.13 
Chemical restraints, 21.4 
Comprehensive medical exams, 

21.2.2, Exhibit 21A 
Consent 

Abortion, 21.3.4 
Do not resuscitate orders, 21.3.5 
Emergencies, 21.3.1 
Extraordinary treatment, 1.7, 

21.3.3, 21.5.2 
Generally, 21.3 
Guardians, 21.3.6 
Judicial, 21.3.3, 21.6.1–21.6.7 
Life-prolonging treatment, 21.3.5, 

21.6.7 
Mental health commitment, 21.7.1 
Routine care, 21.3.2 
Temporary custodians, 21.3.6 

Counsel’s role, 21.1, 21.2.2, 21.6.3, 
21.6.4, 21.6.5 

DCF/DSS obligation, 21.2.2 
Dental exams, 21.2.2, Exhibit 21A 
Department of Public Health Services, 

21.2.3(b) 
Do not resuscitate orders, 21.3.5 
Drug dependency, 21.8 
Early and periodic services, 21.2.1, 

21.2.2, Exhibit 21B 
Extraordinary treatment 

Consent, 21.3.3 
Counsel’s representation, 17.8.2 
Parents’ wishes, 21.5.3 
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MEDICAL CARE, CHILDREN 
IN DCF/DSS CUSTODY 
Extraordinary treatment (cont’d) 

Standard for authorization 
Best interests, 21.5.2 
Generally, 21.5 
Minors, 21.5.2 
Substituted judgment, 21.5.1, 

21.5.2 
Health care screening, 21.2.2, 

Exhibit 21A 
Healthy development checklist, 

Exhibit 21C 
Hearing screenings, 21.2.2, 

Exhibit 21B 
Hearsay, 8.2.1(f) 
Home-based services, 21.2.3(e) 
Importance, 21.1, 21.9 
Infants, 21.2.3(d) 
Judicial consent 

Generally, 21.3.3 
Procedure 

Appeal, 21.6.7 
Counsel’s role, 21.6.3, 21.6.4, 

21.6.5 
Evidence, 21.6.5 
Experts, use of, 21.6.4, 21.6.5 
Findings, 21.6.6 
Guardian ad litem appointment, 

9.13.4, 21.6.2 
Hearing, 21.6.5 
Motion, 21.6.1 
Notice, 21.6.5 
Order, 21.6.6 
Review, 21.6.7 

Judicial review, 21.7.1 
MassHealth eligibility and 

requirements, 21.2.1 
Medicaid eligibility and 

requirements, 21.2.1 
Medical passport, 21.2.2 
Medically needy children, 21.2.3(c), 

21.2.3(e) 

Medication, removal of life-
sustaining, 21.6.7 

Mental health needs 
Facility, admission, 21.7 
Generally, 21.2.3(e) 

Monitoring, 21.2.2 
Need, 21.1 
Parents’ involvement, 21.2.2, 21.5.3, 

Exhibit 21A 
Physician letter, Exhibit 21F 
Psychotropic medications, 21.2.3(e), 

21.6.5 
Removal of life-sustaining 

medication, 21.6.7 
Rogers hearing, 1.7, 21.3.3, Exhibits 

1B, 21G 
Rule on medication in schools, 

24.10.13 
Special Kids/Special Care, 21.2.3(a), 

Exhibit 21D 
Teenagers, 20.8.9 
Toddlers, 21.2.3(d) 
Vision screenings, 21.2.2, 

Exhibit 21B 
Well child visit schedule, Exhibit 21A 

MEDICAL NEGLECT, 14.2.4(l) 

MEDICAL RECORDS, 4.6.2, 
8.2.1(f) 

MENTAL HEALTH SERVICES 
Children’s rights, mental health 

facilities, 21.7.5 
Commitment 

Age limits, 21.7 
Appeal, 21.7.4 
Civil, standard, 21.7.4 
Consent, 21.7.1 
Counsel, right to, 21.7.4 
Emergency, 21.7.3 
Generally, 21.7 
Judicial review, 21.7.1 
Mental health facility defined, 21.7 
Older teenagers, 21.7.2 
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MENTAL HEALTH SERVICES 
Commitment (cont’d) 

Pink papering, 21.7.3 
Voluntary, 21.7.2 

Discharge, 21.7.4 
Generally, 21.2.3(e) 
Mental illness defined, 21.7.3 
Parent representation, 17.5.3 
Published resources, Exhibit 21E 
Teenagers, 20.8.9 

MENTAL ILLNESS OF PARENTS 
Care and protection cases, 14.2.2(d), 

14.2.4(c) 
Causation required, 25.6.3(b) 
Civil commitment, 22.3.3(c) 
Competence issues, 22.3.3(b) 
Guardian ad litem, 22.3.3(b) 
Parenting, effect on, 25.6.3(b) 
Services, 22.3.3(a) 

MISSING PARENTS, 3.2.5, 
22.2.4(a)–(c), Exhibits A, 3C 

MOTION IN LIMINE, 4.8, 9.13.1(e) 
Documents, 13.8.1(c) 
Expert witnesses, 10.7.3 
Investigator reports, 5.1, 5.9.2 
Timing, 13.4 

MOTION TO RECUSE JUDGE, 
13.7.5 

MULTIETHNIC PLACEMENT 
ACT, 1.8, 20.6 

N 
NEGLECT 
Alleged perpetrator registry, 2.6.2 
Central registry, 2.6.1 
Counsel 

DCF/DSS records, access to, 2.9 
Notice to, 2.7 
Reporting responsibilities, 2.3.2 
Right to, 2.1 

Role, 1.2, 2.1, 2.4.1, 2.7 
Criminal charges, 2.10 
Decision of support 

Appeal, 2.5.3 
Generally, 2.5.1 
Notice, 2.5.2 
Options following, 2.5.2 

Defined, 1.3, 2.2, 14.2.4(l) 
District Attorney, referrals to, 2.4.1, 

2.4.2, 2.10 
Education, effect, 24.7 
Educational, 14.2.4(l) 
Emergency removal, 2.4.3 
Family assessment, 2.5.2 
Foster parents, 2.7 
Impact on child, 25.3 
Inadequate supervision, 14.2.4(l) 
Institutional, 2.8 
Interim custody, 2.4.4 
Investigation 

Automatic, when, 2.3.4 
Emergency, 2.3.4 
Generally, 2.1 
Judicial assistance, 2.4.1 
Police assistance, 2.4.1, 2.4.2 
Process, 2.4.1 
Report, 2.5, Exhibit 2D 
State lines, effect, 2.4.5 
Teams, 2.4.2 
Time limits, 2.4.1 

Medical, 14.2.4(l) 
Reasonable cause standard, 2.5.1 
Records, confidentiality, 2.9, 2.10 
Removal from home, 2.4.3, 2.5.2 
Reporting 

Form, Exhibit 2A 
Generally, 2.1, 5.9 
Hotline number, 2.3 
Legal standard, 2.3.3 
Mandated reporters, 2.3.1 
Nonmandated reporters, 2.3.2 
Reasonable cause standard, 2.3.3 

Right to counsel, 2.1 
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NEGLECT (cont’d) 
Screening of reports, 2.3.4 
Support decision 

Appeal, 2.5.3 
Generally, 2.5.1 
Notice, 2.5.2 
Options following, 2.5.2 

Unknown perpetrator, 2.5.1 

NEWBORNS 
Automatic investigation, when, 2.3.4 
Health care, 21.2.3(d) 

NONMANDATED REPORTERS, 
2.3.2 

O 
OFFICE OF THE CHILD 
ADVOCATE, 1.10, 2.8 

P 
PARENT-CHILD 
RELATIONSHIP 
Attachment, 25.2, 25.6.1 
Bonding studies, 25.6.1 
Parenting capacity, 25.6.2 
Risks of disruption, 3.1 

PARENTAL KIDNAPPING 
PREVENTION ACT, 3.2.3(a) 

PARENTAL UNFITNESS 
Abandonment, 14.2.4(m) 
Alcohol abuse, 14.2.2(d), 14.2.4(a) 
Best interests of child, relationship, 

14.2.2(a) 
Child’s bond with caretaker, 14.2.4(k) 
Cognitive limitations, 14.2.2(d), 

14.2.4(b) 
Common law factors, 14.2.1(a) 
Currency requirement, 14.2.2(b) 
Defined, 14.2.1(a) 
Domestic violence exposure, 

14.2.4(g) 
Drug use, 14.2.2(d), 14.2.4(a) 

Failure to protect, 14.2.4(f) 
Failure to use services, 14.2.4(i) 
Failure to visit, 14.2.4(h) 
Generally, 14.2.1 
Inadequate supervision, 14.2.4(l) 
Incarceration, 14.2.3(a), 14.2.4(j) 
Mental illness, 14.2.2(d), 14.2.4(c) 
Neglect, 14.2.4(l) 
Nexus requirement, 14.2.2(d) 
Not unfitness 

Alternative lifestyles, 14.2.3(d) 
Corporal punishment, 14.2.3(c) 
Homelessness, 14.2.3(e) 
Incarceration alone, 14.2.3(a) 
Poverty, 14.2.3(b) 
Suitable caretaker, placement 

with, 14.2.3(a) 
Particular child requirement, 14.2.2(e) 
Physical abuse, 14.2.4(d) 
Prognostic evidence, 14.2.2(c) 
Sexual abuse, 14.2.4(e) 
Substance abuse, 14.2.4(a) 

PARENTING CAPACITY, 25.6.2 

PARENTS, REPRESENTATION 
Advising client, 22.2.3 
Challenges, 22.2 
Client communication, 22.2.1 
Client perjury, 22.4.5 
Client threats, 22.4.6 
Client’s decision-making authority, 

22.2.3 
Confidentiality, 22.2.2 
Criminal charges, 22.3.5 
Cultural issues, 22.4.3 
Domestic violence 

Alleged perpetrator as client, 
22.3.2(b) 

Generally, 22.3.2 
Safety, 22.3.2(a) 
Services, 22.3.2(a), 22.3.2(b) 
Victim as client, 22.3.2(a) 

Fundamental rights at stake, 22.1 
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PARENTS, REPRESENTATION 
(cont’d) 
Immigration issues 

Apprehension at court, 22.4.1(b) 
Detention, 22.4.1(b) 
Status of parents, 22.4.1(a) 
Violence Against Women Act, 

22.4.1(a) 
Importance of counsel, 22.1 
Incarcerated parents 

Locating, 22.3.6(a) 
Meetings, 22.3.6(a) 
Services, 22.3.6(d) 
Strategy, 22.3.6(c) 
Trial participation, 22.3.6(b) 
Visitation, 7.4.2, 22.3.6(d) 

Indigence 
See also INDIGENT COURT 

COSTS ACT (ICCA) 
Able to contribute, 11.2, 22.4.4(a) 
Burden of proof, 22.4.4(a) 
Ethical considerations, 22.4.4(c) 
Reassessment, 11.2, 22.4.4(b) 
Status determination, 11.2, 

22.4.4(a) 
Language barriers 

Generally, 22.4.2 
Interpreters 

Cautions, 22.4.2(b) 
Informal, 22.4.2(c) 
Office of Court Interpreter 

Services, 22.4.2(a) 
Payment, 22.4.2(a) 
Right to, 22.4.2(a) 
Securing, 22.4.2(a) 
Waiver, 22.4.2(b) 

Translation of documents, 22.4.2(c) 
Mental illness 

Causation required, 22.3.3(a) 
Civil commitment, 22.3.3(c) 
Competence issues, 22.3.3(b) 
Guardian ad litem, 22.3.3(b) 
Right to counsel, 17.5.3 

Services, 22.3.3(a) 
Missing parents 

Advocacy for, 22.2.4(b) 
Locating, 22.2.4(a) 
Trial, 22.2.4(c) 
Withdrawal of counsel, 22.2.4(c) 

Relationship with client, 22.2, 22.2.1 
Sexual abuse 

Alleged perpetrator as client, 
22.3.4(a) 

Burden of proof, 22.3.4(a) 
Criminal prosecution, 22.3.4(a) 
Nonoffending parent as client, 

22.3.4(b) 
Reunification, 22.3.4(a) 
Visitation, effect of, 22.3.4(a) 

Substance abuse 
Advising client, 22.3.1(a) 
Causation required, 22.3.1(a) 
Communication barriers, 22.3.1(a) 
Mental health problems, 22.3.1(c) 
Relapse, 22.3.1(b) 
Services, 22.3.1(b) 
Treatment refusal or failure, 

22.3.1(d) 
Teenage parents 

DCF/DSS custody of teen, 
22.3.7(c) 

Generally, 22.3.7 
Services, 22.3.7(a) 
Strategies, 22.3.7(b) 
Surrender of parental rights, 

22.3.7(d) 
Testifying, decision regarding, 22.3.5 
Withdrawal, 22.5.1, 22.5.2 
Written communication, 22.2.1 

PARENTS’ RIGHTS 
See also DUE PROCESS 
Challenge DCF/DSS exercise of 

custody, 14.3.3 
Counsel, 14.3.3 
Foster care review, attendance, 6.6.1, 

14.3.3 
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PARENTS’ RIGHTS (cont’d) 
Hearing participation, 14.3.3 
Incarcerated, 7.2.1 
Intellectually disabled youths, 

representation, 17.5.3, 20.8.7 
Medical treatment hearings, 14.3.3 
Notice 

Care and protection petition, 19.3.2 
DCF/DSS support decision, 2.5.2 
Foster parent abuse, 2.7 
Institutional abuse, 2.8 
Referrals to District Attorney, 2.10 

Permanency hearing participation, 
14.3.3 

Procedural due process, 14.1.1 
Psychological evaluation, objecting 

to, 4.9 
Putative father, participation in 

proceedings, 19.3.2 
Raise own children, 3.1, 14.1.1, 22.1 
Religious affiliation of children, 

determination, 14.3.3 
Retained, 14.3.3 
Reunification services, 14.3.3 
Review of custody order, 14.3.3 
Visit child, 7.1, 7.4.1, 7.4.2(b), 14.3.3 
Written statement, 2.4.1 

PATERNITY 
See also PUTATIVE FATHER 
Actions 

Complaint, 19.3.5(b), 
Exhibits 19D, 19G, 19H 

Equity, 19.3.7 
Generally, 19.3.5 
Jurisdiction, 19.3.5(a) 
Notice, 19.3.5(b) 
Parties, 19.3.5(b) 
Service, 19.3.5(b) 
Standing, 19.3.2, 19.3.5(b) 
Summons, Exhibit 19D 
Venue, 19.3.5(a) 

Adjudication, legal effect, 19.3.1 
Advantages of establishing, 19.3.1 

Affidavit of denial, Exhibit 19C 
Birth certificate, 19.3.3, Exhibit 19B 
Child support, 19.6.4, Exhibits 19D, 

19M 
Custody, complaint for, Exhibit 19G 
Denial, Exhibit 19C 
Department of Revenue, role, 19.3.5, 

19.3.6 
Disadvantages of establishing, 19.3.1 
DNA testing, 19.3.6 
Generally, 19.3 
Genetic marker testing, 19.3.6 
Guardian ad litem, 19.3.7 
Importance of establishing, 19.3.1 
Minors, 19.3.4 
Parental responsibility claim form, 

19.3.2, Exhibit 19A 
Permanent custody determinations, 

19.3.8 
Presumptions 

Birth certificate, 19.3.5(b) 
DNA test results, 19.3.6 
Genetic marker test results, 19.3.6 
Holding out child as one’s own, 

19.3.5(b) 
Mother’s husband, 19.3.4(a), 19.3.7 
Voluntary acknowledgments, 

19.3.4(b) 
Previous adjudication, 19.3.3 
Standing, 19.3.2, 19.3.5(b) 
Temporary custody determinations, 

19.3.8 
Voluntary acknowledgment 

Form, Exhibit 19B 
Generally, 19.3.4 
Irrevocability, 19.3.4(b) 
Legal effect, 19.3.4(b) 
Mother’s husband, 19.3.4(a) 

PAYA (PREPARING 
ADOLESCENTS FOR YOUNG 
ADULTHOOD), 20.8.11 

PERJURY, 22.4.5 
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PERMANENCY EMPHASIS, 
1.1, 20.1 

PERMANENCY HEARINGS 
Appeal, 20.3.13 
Burden of proof, 20.3.8 
Care and protection cases, 1.3, 1.7, 

3.6.1, Exhibit 1B 
CHINS cases, 1.7, 18.9 
Conduct, Exhibit A 
Continuance, 20.3.6 
DCF report, Exhibit 20G 
Evidence, 20.3.7 
Judicial determination, 20.3.10 
Notice, 20.3.3, Exhibit 20A 
Participation, 20.8.3, 20.8.3(b) 
Preparation, 20.3.6, Exhibit A 
Proposed plan 

Objections, 20.3.5 
Requirements, 20.3.4 

Protecting right to, Exhibit A 
Purpose, 17.7, 20.3.1 
Reasonable efforts certification, 

20.3.11, Exhibit 20C 
Report, Exhibit 20G 
Scope, 20.3.1 
Separation of powers issues, 20.3.10 
Standard of proof, 20.3.9 
Standing, 20.3.3 
Timing, 17.7, 20.3.1, 20.3.2 
Voluntary placement, 16.3 
Written findings, 20.3.10 

PERMANENCY MEDIATION 
Child’s participation, 15.7.1(b) 
Counsel’s role, 15.7.1(b) 
Process, 15.7.1(a) 
Services, 15.7.1 

PERMANENCY OPTIONS, 20.2 

PERMANENCY PLANS 
APPLA (Another planned permanent 

living arrangement), 20.2, 20.8.2 
Concurrent, 20.3.12 

Conferences, 6.4.3, 20.3.3 
Generally, 20.2 
Implementation 

Adoption 
Finalization, 20.4.3 
Financial assistance, 20.4.3, 

20.4.4, 20.4.5 
Generally, 20.4.1 
Postadoption services, 20.4.5 
Recruiting adoptive family, 

20.4.2 
Subsidies, 20.4.4 

Guardianship, 20.4.6 
Obstacles, 20.4 

Indian Child Welfare Act, 20.7 
Out-of-state placements 

See INTERSTATE COMPACT 
ON THE PLACEMENT 
OF CHILDREN 

Sample, Exhibit 20B 
Teenagers 

Adolescent outreach, 20.8.10 
Aging out, 20.8.1, 24.10.12, 

Exhibit 20E 
College, 20.8.13 
Education, 20.8.13 
Eligibility for services, 

Exhibit 20H 
Employment, 20.8.12 
Financial aid, 20.8.11, 20.8.13 
High school, 20.8.13 
Housing, 20.8.8 
Identity theft, protection against, 

20.8.3(a) 
Importance of permanency, 20.8.1 
Independent living plan, 20.8.2, 

20.8.3(a) 
Independent living support, 20.8.4, 

20.8.11, Exhibit 20D 
Medical care, 20.8.9, 21.2.3(e) 
Mental health care, 20.8.9 
Mentoring, 20.8.10 
Options, 20.8.1 
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PERMANENCY PLANS 
Teenagers (cont’d) 

Permanency hearing, 20.8.3, 
20.8.3(b), Exhibit 20G 

Postsecondary education, 20.8.13, 
24.10.12 

Preparing Adolescents for Young 
Adulthood program, 20.8.11 

Skills training, 20.8.11, 20.8.12 
Social Security, 20.8.9 
Transition planning, 20.8.6 
Voluntarily remaining in care, 

20.8.5 

PHOTOGRAPHS OF 
SUSPECTED ABUSE, 2.3.1 

PHYSICAL ABUSE DEFINED, 
14.2.4(d) 

PLACEMENT DECISIONS 
Best interests requirement, 7.3.1 
Challenging, 7.3.2 
Court’s authority, 7.5.1 
Criminal record of household 

member, 7.3.1(b) 
DCF/DSS authority, 7.3.1, 7.5.1 
Indian Child Welfare Act, 7.3.1(a) 
Judicial review, 7.3.1 
Options, 7.3.1 
Permanency, consideration of, 7.3.1 
Relatives, priority, 7.3.1 
Residential programs, 7.3.1 

POLICE 
Assistance in abuse or neglect 

investigation, 2.4.1, 2.4.2 
Discovery from, 4.6.7 

POSTJUDGMENT 
REPRESENTATION 
See also APPEAL 
Abuse of discretion by DCF/DSS, 

17.8.4 
Client contact, 17.2, 17.3 
Education issues, 17.8.5 

Foster care reviews, 17.8.1 
Generally, 17.1, Exhibit A 
Indian Child Welfare Act, 3.8.6, 

17.9.9, A-9 
Judgment, notice to client, 17.3 
Judgment, request for, 17.2 
Motion for new trial, 17.9.4 
Motion for relief from judgment, 

17.9.5 
Motion to amend findings, 17.9.2 
Motion to amend judgment, 17.9.2 
Motion to correct clerical errors, 

17.9.3 
Motion to reopen evidence, 17.2 
Motion to strike portions of 

investigative reports, 5.9.2 
Motion to vacate judgment, 17.9.5 
Permanency hearings, 17.7 
Postjudgment motions 

Generally, 17.9, 17.9.1 
Opposition, 17.9.8 
Stay of appeal, 17.9.7 

Preserving record for appeal, 17.9.6 
Review and redetermination 

Appeal, 17.6.1 
Burden of proof, 17.6.2 
Dispositions, 17.6.1 
Modification of custody, 19.3.8 
Preparation, 17.6.2 
Purpose, 17.6.1 
Request, 17.6.1 
Right, 17.6.1 
Standard of proof, 17.6.2 
Termination of parental rights, 

17.6.3 
Timing, 17.6.1 

Settlement negotiations, 17.4 
Visitation, enforcement or 

modification, 17.8.3 

PREPARING ADOLESCENTS 
FOR YOUNG ADULTHOOD 
(PAYA), 20.8.11 
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PRETRIAL CONFERENCE, 13.4 

PRIVILEGE 
See also CONFIDENTIAL 

INFORMATION 
Absolute, 9.5 
Allied mental health professionals, 9.5 
Attorney-client, 9.12, 18.11.2, 

22.2.2, 23.4.3 
Attorney work product, 9.12, 10.6.1 
Clergy-penitent, 9.5 
Competing interests, 9.13 
Confidentiality, distinguished, 9.2, 

9.4.2 
Defined, 9.2 
Domestic violence counselors, 9.5 
Educational psychologists, 9.5 
Exculpatory information, 9.6 
Health information, 8.2.1(f) 
Human service professionals, 9.5 
Lamb warning, 9.4.5(f), 18.11.9 
Marriage and family therapists, 9.5 
Mental health counselors, 9.5 
Psychologist-patient 

See PSYCHOLOGIST-PATIENT 
PRIVILEGE 

Psychotherapist-patient 
See PSYCHOTHERAPIST-

PATIENT PRIVILEGE 
Purpose, 9.1 
Rehabilitation counselors, 9.5 
Self-incrimination, 8.4.2, 23.6.2 
Sexual assault counselors, 9.5 
Social worker–client 

See SOCIAL WORKER–CLIENT 
PRIVILEGE 

Waiver 
Children, 9.13.4 
Generally, 9.4, 9.5 
Parents, 9.13.2 

Work product, 9.12, 10.6.1, 10.6.2 

PROBATE AND FAMILY COURT 
Consolidation, 16.7 

Discovery 
Depositions, 16.6.1 
Generally, 16.6 
Interrogatories, 16.6.2 
Physical or mental examination, 

16.6.3 
Requests for production of 

documents, 16.6.2 
Guardians ad litem, 9.13.4, 16.5 
Guardianship, 15.4.3(d) 
Interdepartmental assignment, 16.7 
Investigation, 16.6 
Jurisdiction, 16.1 
Termination of parental rights cases, 

16.4 
23C cases 

Appeal, 16.2.10 
Case management conference, 

16.2.7 
Consolidation of issues, 16.2.2 
Counsel, appointment, 16.2.2 
Dispositions, 16.2.8 
Guidelines, 16.2.1 
Initiation, 16.2.1 
Permanency hearings, 16.2.9 
Posttrial relief, 16.2.10 
Pretrial conference, 16.2.7 
Reasonable efforts certification, 

16.2.9 
Review and redetermination, 

16.2.10 
Scheduling, 16.2.7 
Seventy-two–hour hearing 

Conduct, 16.2.5 
Preparation, 16.2.4 
Right to, 16.2.3 

Visitation rights, 16.2.6 
Voluntary placement 

Decree, Exhibit 16D 
Generally, 16.3 
Petition, Exhibit 16C 
Protocols, Exhibit 16B 
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PROTECTION FROM ABUSE 
ORDERS 
Complaint form, 19.6.3, Exhibit 19L 
DCF/DSS custody orders, 

precedence, 19.6.2 
Generally, 19.6 
Hearing, 19.6.3 
Jurisdiction, 19.6.3 
Obtaining, 19.6.3 
Petition, 19.6.3 
Procedure, 19.6.3 
Relief available, 19.6.2 
Service, 19.6.3 
Standing, 19.6.1 
Substantive dating relationships, 19.6.1 
Venue, 19.6.3 

PSYCHOLOGIST-PATIENT 
PRIVILEGE 
Child’s assertion, 23.6.2 
Covered parties, 9.4.1 
Exceptions 

Adoption proceedings, 9.4.5(e) 
Consent, 9.4.5(a) 
Custody cases, 9.4.5(e) 
Generally, 9.4.5, Exhibit 9A 
Involuntary commitment, 9.4.5(g) 
Public safety, 9.4.5(h) 
Summary, Exhibit 9A 
Termination of parental rights 

proceedings, 9.4.5(e) 
Waiver, 9.4.5(a) 

Governing statute, 9.4 
Psychologist defined, 9.4.3(b) 
Relationship, existence, 9.4.4 

PSYCHOLOGY, 25.1 

PSYCHOTHERAPIST-PATIENT 
PRIVILEGE 
Child’s assertion, 23.6.2 
Confidential communications 

defined, 9.4.1, 9.4.2 
Covered parties, 9.4.1 
Diagnosis, 9.4.2 

Exceptions 
Abuse, mandated reporting, 

9.4.5(b), 9.4.5(c) 
Adoption proceedings, 9.4.5(e) 
Consent, 9.4.5(a) 
Court-ordered evaluations, 9.4.5(f) 
Custody cases, 9.4.5(e) 
Generally, 9.4.5, Exhibit 9A 
Involuntary commitment, 9.4.5(g) 
Neglect, mandated reporting, 

9.4.5(b), 9.4.5(c) 
Summary, Exhibit 9A 
Termination of parental rights 

proceedings, 9.4.5(e) 
Waiver, 9.4.5(a) 

Governing statute, 9.4 
Patient defined, 9.4.4 
Psychotherapist defined, 9.4.3(b) 
Relationship, existence, 9.4.4 
Testimonial, 9.4.2 

PUBLIC ASSISTANCE 
AFFIDAVIT, Exhibit 19F 

PUTATIVE FATHER 
See also PATERNITY 
Adoption proceedings, 19.3.2 
Notice of proceedings, 19.3.2 
Participation in proceedings, 13.5.1, 

19.3.2 
Permanent custody, obtaining, 19.3.8 
Temporary custody, obtaining, 19.3.8 

R 
REASONABLE EFFORTS 
Care and protection cases, 3.6.6, 

7.1.1, 7.2.4, Exhibits 3E, 7A 
Certification, 16.2.9, Exhibit 20C 
Failure, effect of, 20.3.11 

REGISTRIES 
Alleged perpetrators, 2.6.2 
DCF/DSS abuse and neglect 

investigations, 2.6.1 
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REMOVAL FROM HOME 
Emergency, 2.4.3 
Injunctions prohibiting, 2.5.2 
Standard for, 2.5.2 
Wrongful, 2.4.3 

RESTRAINING ORDERS 
See PROTECTION FROM ABUSE 

ORDERS 

REVIEW AND 
REDETERMINATION 
Appeal, 17.6.1 
Burden of proof, 17.6.2 
Care and protection cases, 1.3, 14.3.3, 

Exhibit 1B 
Dispositions, 17.6.1 
Modification of custody, 19.3.8 
Preparation, 17.6.2 
Purpose, 17.6.1 
Request, 17.6.1 
Right, 17.6.1 
Standard of proof, 17.6.2 
Termination of parental rights, 17.6.3 
Timing, 17.6.1 

RUNAWAYS 
CHINS case 

Application, who may file, 18.6.1 
Arrest warrant, 18.6.4 

Defined, 18.3 

S 
SAFE AND TIMELY 
INTERSTATE PLACEMENT OF 
FOSTER CHILDREN ACT, 20.5.2 

SCHOOL DISCIPLINE 
Codes of conduct, 24.14.1 
Department of Education Advisory, 

Exhibit 24D 
Disabled students 

Before disability determination, 
24.14.3 

BIP (behavioral intervention plan), 
24.14.2(b) 

Disability categories, 24.10.4 
FBA (functional behavioral 

assessment), 24.14.2(b) 
Manifestation of disability, 

determination, 24.14.2(b) 
Parents, notice to, 24.14.2(b) 
Physical education, 24.13.3(f) 
Prevention of problems, 24.14.2(a) 
Special education eligibility, 

24.10.4 
Special rules, 24.14.2 
Stay put rules, exceptions, 

24.14.2(b) 
Due process, 24.14.1 
Expulsion, 24.14.1(a) 
Generally, 24.14 
Suspension, 24.14.1(b) 

SCHOOL OFFENDER 
CHINS case application, who may 

file, 18.6.1 
Defined, 18.3 

SCHOOL RECORDS, 18.11.4 

SELF-INCRIMINATION, 8.4.2 

SERVICEMEMBERS CIVIL 
RELIEF ACT (SCRA), 1.8, 13.6.3 

SETTLEMENT 
Advising client, 15.1, 15.5.2 
Care and protection cases 

Generally, 15.4.1 
Noncustodial parent, 15.4.4 
Stipulation, 15.4.1(a), 15.4.1(b) 

Client copies, 15.6.11 
Collaboration, 15.7.2 
Decision 

Client’s authority, 15.2.1 
Termination judgment, impact, 

15.2.4 
Timing of court resolution, 15.2.3 
Trial success, likelihood, 15.2.2 
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SETTLEMENT (cont’d) 
Drafting, 15.5.5 
Guardianship agreement, 15.4.3 

Care and protection cases, 
15.4.3(b), 15.4.3(c) 

Termination of parental rights, 
15.4.3(a) 

Indian Child Welfare Act, 15.5.6, 
A-9, A-10 

Permanency mediation 
Child’s participation, 15.7.1(b) 
Counsel’s role, 15.7.1(b) 
Process, 15.7.1(a) 
Services, 15.7.1 

Process 
Advising client, 15.1, 15.5.2 
Investigation, 15.5.1 
Negotiations, 15.5.3 
Preparation, 15.5.1 
Third party communication, 15.5.4 

Teen parents, 15.5.7 
Termination of parental rights, 1.5, 

15.4.2 
Timing 

Courthouse steps, 15.3.4 
Pending appeal, 15.3.5, 17.10.6 
Pretrial conference 

After, 15.3.3 
Before, 15.3.2 

Temporary custody hearing, 15.3.1 
Trial, after, 15.3.5, 17.4 

SEVENTY-TWO–HOUR 
HEARING 
Appeal, 3.6.7 
Burden of proof, 3.6.3, 16.2.5 
Child’s attendance, 3.6.4 
Closed proceedings, 3.6.4 
Continuances, 3.7.6(d) 
Dispositions, 3.6.5 
Due process rights, 3.6.4 
Evidentiary rules, 3.6.4 
Findings, 3.6.7 
Generally, 1.3, Exhibit 1B 

Grounds for DCF/DSS custody, 16.2.5 
Importance, 3.6.1 
Judge-tried, 3.6.4 
Preparation 

Affidavit review, 3.7.1 
Case theory, 3.7.5 
Caseworker contact, 3.7.1 
Checklist, 3.7 
Child client, 3.7.4 
Client interview, 3.7.2, 3.7.4 
DCF/DSS records, 3.7.1 
Probate and Family Court, 16.2.4 
Probation record review, 3.7.3 
Time needed, 3.7 

Prior-evidence exception, 16.2.3 
Purpose, 3.6.1 
Recording, 3.6.7 
Relative placement, 3.6.5 
Right to, 3.6.2 
Settlement, 15.3.1 
Standard of proof, 3.6.3 
Stipulations, 3.7.6(c) 
Strategy 

Alternative custodians, 3.7.6(b) 
Client testimony, 3.7.6(a), 22.3.5 
Continuances, 3.7.6(d) 
Stipulations, 3.7.6(c) 
Waiver of hearing, 3.7.6(e) 

23C cases 
Conduct, 16.2.5 
Preparation, 16.2.4 
Right to, 16.2.3 

Waiver, 3.7.6(e) 

SEXUAL ABUSE 
Alleged perpetrator as client, 

22.3.4(a) 
Burden of proof, 22.3.4(a) 
Child hearsay, 8.2.2(i) 
Criminal prosecution, 22.3.4(a) 
First complaints, 8.3.3 
Inappropriate comments, 2.1 
Nonoffending parent as client, 

22.3.4(b) 



 CHILD WELFARE PRACTICE IN MASSACHUSETTS 

IN–36 2nd Supplement 2012 

SEXUAL ABUSE (cont’d) 
Parental unfitness, 14.2.4(e) 
Reunification, 22.3.4(a) 
Victims’ behavioral characteristics, 

testimony regarding, 10.9.4 
Visitation, effect of, 22.3.4(a) 

SEXUALLY EXPLOITED 
CHILDREN¸ 18.13 

SHAKEN BABY SYNDROME, 
14.1.3 

SIBLINGS 
Conflicts of interest, 23.5 
Postadoption contact, 1.5, 14.6 
Visitation, 7.4.1, 7.4.3, 13.5.6, 16.2.6 

SOCIAL SECURITY 
Disability insurance, 23.8.2 
Retirement and survivor’s benefits, 

23.8.3 
Supplemental security income, 23.8.1 

SOCIAL SECURITY ACT, 1.8 

SOCIAL WORKER–CLIENT 
PRIVILEGE 
Child’s assertion, 23.6.2 
Client defined, 9.4.4 
Confidential communications 

defined, 9.4.1, 9.4.2 
Covered parties, 9.4.1 
Exceptions 

Abuse, mandated reporting, 
9.4.5(b), 9.4.5(c) 

Adoption proceedings, 9.4.5(e) 
Care and protection proceedings, 

9.4.5(d) 
Consent, 9.4.5(a) 
Court-ordered evaluations, 9.4.5(f) 
Custody cases, 9.4.5(e) 
DCF/DSS social workers, 9.4.5(c), 

9.4.5(d) 
Generally, 9.4.5, Exhibit 9A 
Involuntary commitment, 9.4.5(g) 

Neglect, mandated reporting, 
9.4.5(b), 9.4.5(c) 

Public safety, 9.4.5(h) 
Summary, Exhibit 9A 
Termination of parental rights 

proceedings, 9.4.5(d), 9.4.5(e) 
Waiver, 9.4.5(a) 

Governing statutes, 9.4 
Relationship, existence of, 9.4.4 
School counselors, 9.4.3(a) 
Social worker defined, 9.4.3(a) 
Testimonial, 9.4.3 

SPANKING, 2.1, 14.2.3(c) 

SPECIAL EDUCATION 
Advocacy services directory, 

Exhibit 24C 
Annual reviews, 24.13.6(a) 
Basic requirements, 24.10.2 
Bureau of Special Education appeals, 

24.13.8(b) 
Changing schools, 24.10.10, 24.10.11 
Child find, 24.10.8 
Circuit breaker statutory formula, 

24.13.8(f) 
Complaints, 24.13.8(a) 
Confidentiality of records, 24.9 
Costs, 24.13.8(f) 
Counsel’s role 

Generally, 24.8 
Needs assessment 

Chronology, 24.12.2 
Designed to meet uniqueness, 

24.13.7(f) 
Records, obtaining, 24.12.1 
Reported results, 24.13.2(c) 
Stage of case, 24.12.3 

Team meeting, 24.13.3(c) 
Defined, 24.10.2 
Disability defined, 24.10.4 
Due process, 24.10.11 
Education and Training Voucher 

Program (ETV), 20.4.5 
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SPECIAL EDUCATION (cont’d) 
Eligibility, 24.9, 24.13.3(d), 

24.13.3(e) 
Enforcement, 24.9 
Entitlement, 24.7 
Evaluation 

Assessments, 24.13.2(b) 
Conduct, 24.13.2(b) 
Independent evaluator charges, 

24.13.5 
Performance, 24.13.3(f) 
Reported results, 24.13.2(c) 
Contents, 24.13.2(b), 24.13.2(c) 
Generally, 24.10.7 
Locating children in need, 24.10.8 
Parent’s consent, 24.13.1(e) 
Reevaluations, 24.13.6(b) 
Timing, 24.13.2(a), 24.13.2(d) 

Expert testimony, 24.13.8(e) 
Family Educational Rights and 

Privacy Act, 24.9 
Federal law generally, 24.9 
Free appropriate public education 

(FAPE) 
Analysis, 24.13.7(f) 
Evidence considered, 24.13.7(g), 

24.13.7(h) 
Extended day program, 24.13.3(h) 
Generally, 24.10.1, 24.13.7 
Least restrictive environment, 

24.13.7(d) 
Meaningful progress 

Curriculum, 24.13.7(b), 
24.13.7(g) 

Documentation, 24.13.7(h) 
Emotional, 24.13.7(c) 
Necessary accommodations, 

24.13.7(f) 
Social, 24.13.7(c) 

Potential of child, 24.13.7(e) 
Procedural compliance, 24.13.7(a) 
Support services, 24.13.7(f) 

Independent educational evaluation, 
24.13.5 

Individual Education Program (IEP) 
Annual review, 24.13.6(a) 
Contents, 24.13.3(f) 
Duration, 24.13.3(h) 
Funding issues, 24.13.4 
Generally, 24.10.9 
Parent/student concerns, 24.13.3(f) 
Present Levels of Performance 

(PLEP) A and B, 24.13.3(f) 
Response, 24.13.4 
Timing, 24.13.3(c) 

Individuals with Disabilities 
Education Act generally, 24.9 

Least restrictive environment, 
24.10.2, 24.10.5, 24.13.7(d) 

Legal services directory, Exhibit 24C 
Meaningful educational progress 

Curriculum, 24.13.7(b), 24.13.7(f) 
Emotionally, 24.13.7(c) 
Evidence, 24.13.7(g), 24.13.7(h) 
Generally, 24.10.6, 24.13.7 
Potential of child, 24.13.7(e) 
Socially, 24.13.7(c) 

Mediation, 24.13.8(b) 
Parents 

Decision-making authority, 24.8, 
24.11.1 

Defined, 24.11.1 
Educational surrogate, 24.11.2, 

24.11.3, Exhibit 24B 
Foster parents, 24.11.4 

Placement options, 24.13.3(g) 
Referral 

Basis, 24.13.1(a) 
Initial, 24.13.1(a) 
Procedure, 24.13.1(d) 
School’s obligation to refer, 

24.13.1(b) 
Who can refer, 24.13.1(c) 

Rehabilitation Act of 1972, 24.9 
Residential placement, 24.13.8(f) 
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SPECIAL EDUCATION (cont’d) 
State law generally, 24.9 
Stay put rights, 24.10.10, 24.14.2(b) 
Supportive services, 24.10.3, 

24.13.7(f) 
Team meeting, 24.13.3(a) 
Team members, 24.13.3(b) 
Team responsibilities, 24.13.3(c) 
Transition services, 24.10.12, 

24.13.3(f) 
Violations, 24.13.8(c), 24.13.8(d) 

SPECIAL IMMIGRANT 
JUVENILE STATUS, 1.8, 20.8.5, 
23.7 
Age of child, effect, 23.7.4 
Benefits, 23.7.2 
Eligibility, 23.7.1 
Order, 23.7.1 
Process, 23.7.3 
Risks, 23.7.2 

STARR (STABILIZATION, 
ASSESSMENT AND RAPID 
REINTEGRATION/
REUNIFICATION) PROGRAMS, 
23.3.1, Exhibit 24A 

STATE INTERVENTION 
POLICY, 1.1 

STATUS OFFENSES 
See CHINS CASES 

STIPULATIONS, 15.4.1(a) 

STUBBORN CHILD 
CHINS case application, who may 

file, 18.6.1 
Defined, 18.3 

SUBSTANCE ABUSE 
Advising client, 22.3.1(a) 
Causation required, 22.3.1(a), 

25.6.3(a) 
CHINS cases, 18.7.5, 18.11.5 
Communication barriers, 22.3.1(a) 

Mental health problems, 22.3.1(c) 
Parental unfitness, 14.2.4(a) 
Parenting, effect on, 25.6.3(a) 
Relapse, 22.3.1(b) 
Services, 22.3.1(b) 
Treatment records, confidentiality 

Exceptions 
Abuse reports, 9.8.1 
Court order, 9.8.3 
Neglect reports, 9.8.1 
Patient’s consent, 9.8.2 

Generally, 4.6.2, 9.8 
Treatment refusal or failure, 22.3.1(d) 

SUMMARY JUDGMENT, 13.7.8 

T 
TEENAGERS 
Adolescent outreach, 20.8.10 
Aging out, 20.8.1, 24.10.12, 

Exhibit 20E 
Biological connections, 20.2 
College, 20.8.13 
CPCS Performance Standards, 23.3 
Education, 20.8.13 
Eligibility for services, Exhibit 20H 
Employment, 20.8.12 
Financial aid, 20.8.11, 20.8.13 
Hearings, participation, 20.8.3, 

20.8.3(b) 
High school, 20.8.13 
Housing, 20.8.8 
Identity theft, protection against, 

20.8.3(a) 
Importance of permanency, 20.8.1 
Independent living plan, 20.8.2, 

20.8.3(a) 
Independent living support, 20.8.4, 

20.8.11, Exhibit 20D 
Intellectual disabilities, 20.8.7 
Medical care, 20.8.9 
Mental health care, 20.8.9 
Mentoring, 20.8.10 
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TEENAGERS (cont’d) 
Options, 20.8.1 
Parent-teens 

Adoption of child, 15.5.7 
DCF/DSS custody of teen, 

22.3.7(c) 
Generally, 22.3.7 
Services, 22.3.7(a) 
Strategies, 22.3.7(b) 
Surrender of parental rights, 

22.3.7(d) 
Permanency hearing, 20.8.3, 

20.8.3(b), Exhibit 20G 
Postsecondary education, 20.8.13, 

24.10.12 
Preparing Adolescents for Young 

Adulthood program, 20.8.11 
Services, 25.4.4 
Skills training, 20.8.11, 20.8.12 
Social Security, 20.8.9 
Transition planning, 20.8.6 
Voluntarily remaining in care, 20.8.5 

TERMINATION OF PARENTAL 
RIGHTS 
Adoption, 14.4.7(a) 
Appeal, 1.5 
Best interests of child 

Child’s preferences, 14.4.6(b), 
23.3.2(b) 

Court’s plan, 14.4.6(a) 
DCF/DSS plan, 14.4.6(a) 
Factors, 14.4.6 
Not served by termination, 

14.4.6(b) 
Burden of proof, 1.5, 14.1.3, 14.1.6 
Counsel, right to, 1.2, 1.5, 3.3.1, 

13.6.2, 19.1 
Disposition options 

Adoption, 14.4.7(a) 
Alternative plans, 14.4.7(c) 
Guardianship, 14.4.7(b) 
Relative placement, 3.2.5, 14.4.7(d) 

Due process required, 14.1.1 

Elements, 14.4.5 
Evidence 

See EVIDENCE 
Experts 

See EXPERTS 
Extended period of state custody as 

grounds, 14.4.3 
Findings of fact, 14.1.7 
Fundamental nature of rights, 14.1.1 
Grounds, 14.4.5 
Guardianship, 14.4.7(b), 15.4.3(a), 

19.4, 19.4.6 
Indian Child Welfare Act cases, 

14.4.5, 14.4.8 
Jurisdiction, 1.2, 14.4.1, 16.1 
Legal effect, 1.5, 14.4.4 
Mandatory filing, 14.4.3 
Overview, 1.5 
Parent-child contact, subsequent 

Agreement of parties 
Contents, 15.6.6 
Copies, 15.6.11 
Documents, 15.6.3 
Drafting, 15.6.6 
Generally, 14.5.1, 15.6, 15.6.6 
Incorporation and merger into 

decree, 15.6.5(d) 
Modification, 15.6.5(d) 
Risks, 15.6.1 
Statutory scheme, 15.6.1 

Court order, 14.5.1 
Standard for ordering, 14.5.3 

Parental unfitness 
Abandonment, 14.2.4(m) 
Alcohol abuse, 14.2.2(d), 14.2.4(a) 
Best interests of child, 

relationship, 14.2.2(a) 
Child’s bond with caretaker, 

14.2.4(k) 
Cognitive limitations, 14.2.2(d), 

14.2.4(b) 
Common law factors, 14.2.1(a) 
Currency requirement, 14.2.2(b) 
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TERMINATION OF PARENTAL 
RIGHTS 
Parental unfitness (cont’d) 

Defined, 1.5, 14.2.1(a) 
Domestic violence exposure, 

14.2.4(g) 
Drug use, 14.2.2(d), 14.2.4(a) 
Factors, 1.5 
Failure to protect, 14.2.4(f) 
Failure to use services, 14.2.4(i) 
Failure to visit, 14.2.4(h) 
Generally, 14.2.1 
Inadequate supervision, 14.2.4(l) 
Incarceration, 14.2.3(a), 14.2.4(j) 
Mental illness, 14.2.2(d), 14.2.4(c) 
Neglect, 14.2.4(l) 
Nexus requirement, 1.5, 14.2.2(d) 
Not unfitness 

Alternative lifestyles, 14.2.3(d) 
Corporal punishment, 14.2.3(c) 
Homelessness, 14.2.3(e) 
Incarceration alone, 14.2.3(a) 
Poverty, 14.2.3(b) 
Suitable caretaker, placement 

with, 14.2.3(a) 
Particular child requirement, 

14.2.2(e) 
Physical abuse, 14.2.4(d) 
Prognostic evidence, 14.2.2(c) 
Sexual abuse, 14.2.4(e) 
Substance abuse, 14.2.4(a) 

Plan required, 1.5 
Probate and Family Court, 16.1, 16.4 
Proof required, 14.1.2, 14.1.4, 14.1.5 
Putative father, participation, 19.3.2 
Review and redetermination hearing 

as forum, 17.6.3 
Settlement, 1.5, 15.4.2, 15.4.4 
Standard of proof, 14.1.2, 14.1.4, 

14.1.5 
Stipulation for judgment, 15.6.5 
Timing, 14.4.2 
Two-step analysis, 1.5, 14.4.6 

TORT CLAIMS, CHILD’S, 23.8.5 

TRIAL 
See also DUE PROCESS 
Challenges to effective advocacy, 13.1 
Child support guidelines, 19.6.4 
Client participation, Exhibit A 
Closed proceedings, 13.7.4 
Closing statement, 13.9.2 
Conclusions of law, 13.9.10, 

Exhibit 13B 
Conduct generally, Exhibit A 
Consolidation, 13.7.3 
Continuance, 13.7.1 
Counsel, ineffective assistance, 

17.9.4(a) 
Evidence 

Documents 
Discovery, 13.8.1(a) 
Hearsay, 13.8.1(c) 
Introduction, 13.8.1(b) 
Objection, 13.8.1(c) 
Sources, 13.8.1 

Generally, Exhibit A 
Judicial limitations, 13.9.7 
Objections, 13.9.8 
Preparation, importance of, 13.8 
Preserving record, 13.9.8 
Previously introduced, 13.7.2 

Findings of fact, 13.9.10, Exhibit 13B 
Interdepartmental assignment, 13.7.3 
Interlocutory appeal, 13.9.9 
Interpreters, 13.7.6 
Judge, impartiality, 13.7.5 
Judgment, 13.9.12 
Motion for directed verdict, 13.9.5 
Motion to dismiss, 13.7.8, 13.9.5 
Motion to reconsider, 13.9.9 
Motion to recuse judge, 13.7.5 
Motion to reopen evidence, 13.9.11 
Notebook, 13.8.3 
Opening statement, 13.9.2 
Order of proceeding, 13.9.6(a) 
Organization for, 13.8.3 
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TRIAL (cont’d) 
Parties, 13.5 
Preparation, Exhibit A 
Pretrial conference, 13.4, Exhibit A 
Recording, 13.7.7 
Scheduling, 13.7.1, Exhibit A 
Standing 

Caretakers, 13.5.4 
Children, 13.5.2 
Foster parents, 13.5.4 
Grandparents, 13.5.7 
Guardians, 13.5.3 
Indian tribe, 13.5.8 
Parents, 13.5.1 
Putative fathers, 13.5.1 
Siblings, 13.5.6 
Third parties, 13.5.5 

Stenographers, 13.7.7 
Strategy 

Client testimony, 13.8.2(a), 
13.8.2(b), 13.9.6(c), 
13.9.6(d), 22.3.5 

Cooperation with other counsel, 
13.9.6(b) 

Settlement vs. trial, 13.2 
Stipulations, 13.9.3 

Summary judgment motion, 13.7.8 
Theory of case, 13.3, 13.8, 

Exhibit 13A 
Witness preparation 

Children, 13.8.2(b) 
Generally, 13.8.2, Exhibit A 
Other witnesses, 13.8.2(c) 
Parents, 13.8.2(a) 

TRUANCY 
Causes, 18.11.10 
CHINS case application, who may 

file, 18.6.1 
Defined, 18.3 
Parents, maximum penalty, 18.7.1 
Solutions, 18.11.10 

23C CASES 
Closed proceedings, 1.2 
Counsel, right to, 1.2, 1.4 
Due process protections, 1.4 
Guidelines, Exhibit 16A 
Jurisdiction, 1.2, 1.4, 16.1 
Overview, 1.4 
Permanency hearing, 1.4, 1.7 
Petition, 1.4 
Probate and Family Court 

Appeal, 16.2.10 
Case management conference, 

16.2.7 
Consolidation of issues, 16.2.2 
Counsel, appointment, 16.2.2 
Dispositions, 16.2.8 
Initiation, 16.2.1 
Jurisdiction, 16.1, 16.2 
Permanency hearings, 16.2.9 
Posttrial relief, 16.2.10 
Pretrial conference, 16.2.7 
Reasonable efforts certification, 

16.2.9 
Review and redetermination, 

16.2.10 
Scheduling, 16.2.7 
Seventy-two–hour hearing 

Conduct, 16.2.5 
Preparation, 16.2.4 
Right to, 16.2.3 

Visitation, 16.2.6 
Rarity, 1.4 
Visitation, 1.4 

V 
VIOLENCE AGAINST WOMEN 
ACT (VAWA), 22.4.1(a), 23.7 

VISITATION 
Benefits, 7.4.1 
Challenges, 7.4.2 
Conditions, 7.4.2(b) 
Enforcement, 17.8.3 
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VISITATION (cont’d) 
Failure, 14.2.4(h) 
Frequency, 7.4.2 
Generally, 7.1 
Grandparents, 7.4.1, 7.4.4, 13.5.7, 

16.2.6 
Importance, 7.4.1 
Incarcerated parents, 7.4.2, 22.3.6(d) 
Modification, 17.8.3 
Motion to compel, 7.4.2(a) 
Observation by counsel, 23.4.3 
Right, 7.1, 7.4.1, 7.4.2(b), 14.3.3 
Sexual abuse, effect, 22.3.4(a) 
Siblings, 7.4.1, 7.4.3, 13.5.6, 16.2.6 
Telephone contact, 7.4.2 
Termination, 7.4.2(a) 
23C cases, 16.2.6 
Written contact, 7.4.2 

VISUAL AIDS, 8.5.4 

VOLUNTARY PLACEMENT 
Decree, Exhibit 16D 
Generally, 16.3 
Petition, Exhibit 16C 
Protocols, Exhibit 16B 

W 
WITNESSES 
Abuse of discretion hearings, 7.5.4 

Children 
Competency, 8.4.4 
Generally, 13.6.3 
Reducing trauma, 13.9.6(d) 

Client, preparation, 3.7.6(a) 
Competency, 8.4.4 
DCF/DSS-called, 13.9.4 
Demeanor, 8.5.3 
Disqualification, 9.2, 9.7 
Experts 

See EXPERTS 
Impeachment with prior inconsistent 

statements, 8.3.1 
Lay witnesses, 8.4.1 
Leading questions, 8.4.3 
Marital disqualification, 9.7 
Medical treatment hearings, 21.6.5 
Physicians, 21.6.5 
Preparation 

Children, 13.8.2(b) 
Generally, 13.8, 13.8.2, Exhibit A 
Other witnesses, 13.8.2(c) 
Parents, 13.8.2(a) 

Securing attendance, 13.6.5, 
13.8.2(d) 

Self-incrimination, 8.4.2 
Sequestration, 13.9.1 
Subpoenas, 13.8.2(d) 
Wrongful removal, 2.4.3 

 


	Preliminary Pages
	EDITOR’S ACKNOWLEDGMENTS
	ACKNOWLEDGMENTS
	ABOUT THE EDITOR
	ABOUT THE AUTHORS
	TABLE OF CONTENTS
	TABLE OF EXHIBITS

	Introduction
	AN INTRODUCTION TO CHILD WELFARE PRACTICE 
	§ I.1 INTRODUCTION 
	§ I.1.1 The CAFL Performance Standards 

	EXHIBIT A—Performance Standards Governing the Representation of Children and Parents in Child Welfare Cases 


	Chapter 1
	STATUTORY AND PROCEDURAL OVERVIEW
	§ 1.1 MASSACHUSETTS POLICY GOVERNING STATE INTERVENTION
	§ 1.2 STATE INTERVENTION PROCEEDINGS
	§ 1.3 CARE AND PROTECTION PETITIONS
	§ 1.4 PROBATE COURT CHILD PROTECTION PROCEEDINGS
	§ 1.5 ACTIONS TO DISPENSE WITH PARENTAL CONSENT/TERMINATION OF PARENTAL RIGHTS PROCEEDINGS
	§ 1.6 CHINS (CHILD IN NEED OF SERVICES)
	§ 1.7 OTHER PROCEEDINGS
	§ 1.8 IMPACT OF FEDERAL LAWSON STATE PRACTICE
	§ 1.9 GUARDIANSHIP OF MINOR PROCEEDINGS
	§ 1.10 OFFICE OF THE CHILD ADVOCATE
	§ 1.11 CONCLUSION
	EXHIBIT 1A—Flow Chart of a Care and Protection Case
	EXHIBIT 1B—Table: Required Steps in a Care and Protection Case


	Chapter 2
	THE REPORTING AND INVESTIGATION OF SUSPECTED ABUSE AND NEGLECT*
	§ 2.1 INTRODUCTION
	§ 2.2 ABUSE AND NEGLECT DEFINED
	§ 2.3 51A REPORTS
	§ 2.3.1 Mandated Reporters
	§ 2.3.2 Nonmandated Reporters
	§ 2.3.3 Standard for Filing of 51A Reports
	§ 2.3.4 Screening of 51A Reports by DSS
	§ 2.3.5 Review of Multiple 51A Reports

	§ 2.4 51B INVESTIGATION
	§ 2.4.1 Process
	§ 2.4.2 Joint Investigation with Law Enforcement
	§ 2.4.3 Emergency Removal (G.L. c. 119, § 51B(e))
	§ 2.4.4 Custody of Injured Children Pending Transfer to Department or Judicial Hearing(G.L. c. 119, § 51C)
	§ 2.4.5 Investigating Reports of Abuse or Neglect Across State Lines

	§ 2.5 51B INVESTIGATION DECISION
	§ 2.5.1 The Support Decision
	§ 2.5.2 Options Following the Support Decision
	§ 2.5.3 Appeal of the 51B Decision

	§ 2.6 CENTRAL REGISTRY AND REGISTRY OF ALLEGED PERPETRATORS
	§ 2.6.1 Central Registry
	§ 2.6.2 Registry of Alleged Perpetrators

	§ 2.7 ALLEGATIONS OF ABUSE BY FOSTER PARENTS, DSS EMPLOYEES, AND HOUSEHOLD MEMBERS OF DSS EMPLOYEES
	§ 2.8 INSTITUTIONAL ABUSE
	§ 2.9 CONFIDENTIALITY OF 51A AND 51B REPORTS AND RELATED RECORDS
	§ 2.10 REFERRALS TO THE DISTRICT ATTORNEY
	§ 2.11 CONCLUSION
	EXHIBIT 2A—51A Report
	EXHIBIT 2B—Differential Response Comparison Chart 
	EXHIBIT 2C—ICPM Casework Pathways
	EXHIBIT 2D—51B Investigation


	Chapter 3
	INITIATION OF CARE AND PROTECTION PROCEEDINGS* 
	§ 3.1 OVERVIEW 
	§ 3.2 FILING OF CARE AND PROTECTION PETITIONS 
	§ 3.2.1 Introduction 
	§ 3.2.2 Persons Who May File 
	§ 3.2.3 Jurisdiction and Venue 
	(a) Jurisdiction and the Massachusetts Child Custody Jurisdiction Act 

	§ 3.2.4 Procedure and Grounds for Filing 
	§ 3.2.5 Notice and Service 
	§ 3.2.6 Nonemergency Temporary Custody Hearings (G.L. c. 119, § 25) 

	§ 3.3 APPOINTMENT OF COUNSEL 
	§ 3.3.1 Right to Counsel 
	§ 3.3.2 Procedure for Appointing Counsel 
	§ 3.3.3 Avoiding Conflicts in Representation 
	§ 3.3.4 Acceptance of Appointment 

	§ 3.4 THE EMERGENCY HEARING 
	§ 3.5 IDENTIFICATION OF THE CHILD 
	§ 3.6 THE SEVENTY-TWO-HOUR HEARING 
	§ 3.6.1 Purpose and Significance 
	§ 3.6.2 Right to Be Heard Within Seventy-Two Hours 
	§ 3.6.3 Standard and Burden of Proof 
	§ 3.6.4 Conduct of the Hearing 
	§ 3.6.5 Dispositional Options 
	§ 3.6.6 Reasonable Efforts Certification 
	§ 3.6.7 Findings and Appeal 

	§ 3.7 PREPARING FOR THE SEVENTY-TWO-HOUR HEARING 
	§ 3.7.1 Reviewing the Affidavit and Contacting the Caseworker 
	§ 3.7.2 Initial Client Interview 
	§ 3.7.3 Review Probation Records 
	§ 3.7.4 Special Issues in Representing Children 
	§ 3.7.5 Developing a Theory of the Case 
	§ 3.7.6 Litigation Strategies 
	(a) Determining Whether the Client Should Testify 
	(b) Alternative Custodians 
	(c) Stipulations 
	(d) Continuances 
	(e) Waiver 


	§ 3.8 INITIATION OF PROCEEDINGS UNDER THE INDIAN CHILD WELFARE ACT 
	§ 3.8.1 Who Is an “Indian Child” Under ICWA? 
	§ 3.8.2 Right to Notice and Intervention; Jurisdictional Requirements 
	§ 3.8.3 Emergency Removal 
	§ 3.8.4 Standard of Proof at the Seventy-Two–Hour Hearing 
	§ 3.8.5 Placement Preferences 
	§ 3.8.6 Invalidation of State Court Action 

	§ 3.9 CONCLUSION 
	EXHIBIT 3A—Sample Care and Protection Petition 
	EXHIBIT 3B—Sample Summons 
	EXHIBIT 3C—DSS Missing Parent Checklist 
	EXHIBIT 3D—Pretrial Intake/Indigency Reports and Affidavits 
	EXHIBIT 3E—Reasonable Efforts/Initial Custody and Contrary to the Welfare Certification Forms 
	EXHIBIT 3F—Letter Requesting Transfer Venue 
	EXHIBIT 3G—Appearance of Counsel 
	EXHIBIT 3H— Motion for Speedy Temporary Custody Hearing 
	EXHIBIT 3I—Motion to Dismiss 
	EXHIBIT 3J—Checklist for Temporary Custody Hearing 
	EXHIBIT 3K—Sample Introductory Letter to Parent Client 
	EXHIBIT 3L—Sample Introductory Letter to a Child and/or Young Adult Client 
	EXHIBIT 3M—Motion for Notice Prior to Child’s Placement Change and Proposed Order 


	Chapter 4
	INVESTIGATION AND DISCOVERY* 
	§ 4.1 INTRODUCTION 
	§ 4.2 TYPES AND SOURCES OF INFORMATION 
	§ 4.3 DISCOVERY FROM PARENTS 
	§ 4.4 DISCOVERY FROM CHILDREN 
	§ 4.5 DISCOVERY FROM DCF 
	§ 4.5.1 Communicating with DCF Personnel 
	§ 4.5.2 Obtaining the DCF File 
	§ 4.5.3 Identity of the 51A Reporter 
	§ 4.5.4 Home Finder and Adoption Unit Records 
	§ 4.5.5 Records of Contracting Agencies 
	§ 4.5.6 Meetings, Treatment Reviews, Visits 
	§ 4.5.7 Freedom of Information Act Requests 

	§ 4.6 DISCOVERY FROM NONPARTIES 
	§ 4.6.1 Substitute Caregivers 
	§ 4.6.2 Medical, Mental Health, Substance Abuse, and Other Treatment Providers 
	§ 4.6.3 Court Records 
	§ 4.6.4 Discovery from Court Investigators, Guardians Ad Litem, and CASAs 
	§ 4.6.5 Juvenile Court Probation Department Records 
	§ 4.6.6 Criminal Records 
	§ 4.6.7 Police 
	§ 4.6.8 School 

	§ 4.7 OTHER FORMAL DISCOVERY 
	§ 4.7.1 Request for Production of Documents 
	§ 4.7.2 Interrogatories 
	§ 4.7.3 Requests for Admissions 
	§ 4.7.4 Depositions 
	§ 4.7.5 Motion for Mental or Physical Examination 

	§ 4.8 REMEDIES FOR FAILURE TO COMPLY WITH DISCOVERY 
	§ 4.9 RESPONDING TO DISCOVERY REQUESTS 
	§ 4.10 CONCLUSION 
	EXHIBIT 4A—Letter to DCF Requesting File (Child Client) 
	 EXHIBIT 4B—Letter to DCF Requesting File 
	EXHIBIT 4C—Letter to DCF Requesting Updates to the File 
	EXHIBIT 4D—Motion to Compel Production of the DCF File 
	EXHIBIT 4E—Motion to Compel Production of Unredacted 51A Report 
	EXHIBIT 4F—Motion to Compel Production of Home Finder and/or Adoption Unit Records 
	 EXHIBIT 4G—Sample FOIA Request 
	EXHIBIT 4H—HIPAA Consent Form 
	EXHIBIT 4I—Motion for Release of Health Information 
	 EXHIBIT 4J—Motion for Release of Mental Health Records 
	 EXHIBIT 4K—Motion for Release of Substance Abuse Treatment Records 
	EXHIBIT 4L—Motion for CORI Report 
	EXHIBIT 4M—Request for Production of Documents 
	EXHIBIT 4N—Motion for Leave to Serve Interrogatories and Proposed Interrogatories 
	 EXHIBIT 4O—Motion for Leave to Take Deposition and for Costs 
	EXHIBIT 4P—Motion for Letters Rogatory 
	EXHIBIT 4Q—Motion to Preclude Admission of Evidence for Failure to Comply with Discovery 


	Chapter 5
	COURT INVESTIGATORS AND GUARDIANS AD LITEM*
	§ 5.1 OVERVIEW
	§ 5.2 COURT LISTS AND SEQUENTIAL APPOINTMENTS
	§ 5.3 THE COURT INVESTIGATOR
	§ 5.3.1 Duration of the Court Investigator Appointment and Report Deadline
	§ 5.3.2 General Qualifications
	§ 5.3.3 Neutrality of the Investigator
	§ 5.3.4 Bilingual Ability and Cultural Knowledge
	§ 5.3.5 Compensation of the Court Investigator

	§ 5.4 JUVENILE COURT GUIDELINES FOR COURT INVESTIGATORS
	§ 5.5 THE GUARDIAN AD LITEM INVESTIGATOR
	§ 5.5.1 Duration of the Guardian Ad Litem Appointment and Report Deadline
	§ 5.5.2 General Qualifications
	§ 5.5.3 Defining the Guardian Ad Litem’s Role and Avoiding Conflicts
	§ 5.5.4 Requesting a Guardian Ad Litem Investigator in the Probate Court
	§ 5.5.5 Requesting a Guardian Ad Litem Investigator in the Juvenile Court
	§ 5.5.6 Guardian Ad Litem Compensation

	§ 5.6 OTHER TYPES OF INVESTIGATORS: PROBATION OFFICERS AND FAMILY SERVICE OFFICERS
	§ 5.7 COURT APPOINTED SPECIALADVOCATES (CASAS)
	§ 5.8 WORKING WITH THE INVESTIGATOR
	§ 5.8.1 Communicating with the Investigator
	§ 5.8.2 Preparing Clients for Contact with the Court Investigator
	§ 5.8.3 Accompanying the Client to Meetings with the Investigator
	§ 5.8.4 Investigator’s Access to Confidential Information

	§ 5.9 WHAT TO DO AFTER THE REPORT IS FILED
	§ 5.9.1 Negative Reports, Requests for Further Reports, and Discovery
	§ 5.9.2 Motions in Limine
	§ 5.9.3 Cross-Examination and a Strategic Plan for Trial

	§ 5.10 OTHER TYPES OF GUARDIANS AD LITEM
	§ 5.10.1 Situations Where a Noninvestigatory Guardian Ad Litem May Be Appointed
	(a) Expert Evaluation
	(b) Waiver of Child’s Privilege
	(c) Incompetent or Minor Parents
	(d) Extraordinary Medical Treatment for Child
	(e) Determining Position of Child Client
	(f) Tort Litigation on Behalf of the Child
	(g) Children at Risk of Possible Criminal Charges
	(h) Educational Surrogates
	(i) Management of the Child’s Assets

	§ 5.10.2 Qualifications of the Noninvestigatory Guardian Ad Litem
	§ 5.10.3 Working with the Noninvestigatory Guardian Ad Litem

	§ 5.11 CONCLUSION
	EXHIBIT 5A—Juvenile Court, Court Investigator Appointment Form
	EXHIBIT 5B—Administrative Office of the Trial Court Memorandum: Guardian and Guardian Ad Litem Compensation and Billing
	EXHIBIT 5C—Juvenile Court, Guardian Ad Litem Appointment Form & Instructions
	EXHIBIT 5D—Juvenile Court Department Guidelines for Investigator’s Reports
	EXHIBIT 5E—Probate and Family Court Standing Order 1-05
	EXHIBIT 5F—Standards for Category F GAL Investigators
	EXHIBIT 5G—Motion for Appointment of a Guardian Ad Litem Investigator in the Probate and Family Court
	EXHIBIT 5H—Standards for Probation Officers of the Juvenile Court
	EXHIBIT 5I—Standards for Probation Officers of the Probate and Family Court
	EXHIBIT 5J—Counsel’s Letter of Introduction to Investigator Counsel
	EXHIBIT 5K—Tips for Preparing the Parent Client to Meet with the Investigator


	Chapter 6
	THE DSS ADMINISTRATIVE PROCESS*
	§ 6.1 INTRODUCTION
	§ 6.2 SOURCE AND EXTENT OF AUTHORITY
	§ 6.3 CREATION, PURPOSE, AND POLICY
	§ 6.4 ORGANIZATIONAL STRUCTURE
	§ 6.4.1 Central Office
	§ 6.4.2 Regional Offices
	§ 6.4.3 Area Offices
	(a) Protective Intake / Investigation Unit
	(b) Assessment Unit
	(c) Ongoing Unit
	(d) Adolescent/CHINS Unit
	(e) Family Resource (Home Finding) Unit
	(f) Adoption Unit
	(g) Family Networks


	§ 6.5 FAMILYNET
	§ 6.6 CASE REVIEWS
	§ 6.6.1 Foster Care Reviews

	§ 6.7 ADMINISTRATIVE APPEALS
	§ 6.7.1 Grievances
	§ 6.7.2 Fair Hearings
	(a) Grounds for Filing
	(b) Filing a Request for Fair Hearing
	(c) Stay of Decision
	(d) Internal Review of Fair Hearing Request
	(e) Scheduling the Fair Hearing
	(f) Conduct of the Fair Hearing
	(g) Decision by the Hearing Officer


	§ 6.8 JUDICIAL REVIEW OF ADMINISTRATIVE DECISIONS
	§ 6.8.1 G.L. c. 30A—Appealing the Final Agency Decision

	§ 6.9 CONCLUSION
	EXHIBIT 6A—DCF Organizational Chart
	EXHIBIT 6B—Regional and Area Offices Directory
	EXHIBIT 6C—Diagram of Fair Hearing Process
	EXHIBIT 6D—Sample 30A Complaint
	EXHIBIT 6E—Collateral Representation Request Form


	Chapter 7
	SERVICES, PLACEMENT AND VISITATION* 
	§ 7.1 INTRODUCTION 
	§ 7.1.1 Impact of the Federal Adoption  and Safe Families Act 
	§ 7.1.2 New Initiatives at DSS 

	§ 7.2 SECURING APPROPRIATE SERVICES FOR PARENTS AND CHILDREN 
	§ 7.2.1 DSS Assessment 
	§ 7.2.2 Service Planning 
	§ 7.2.3 Advocating for Services 
	§ 7.2.4 Challenging DSS Decisions Regarding Services 
	§ 7.2.5 Advocating for Services When Children Are in the Temporary Custody of a Third Party 
	§ 7.2.6 Services for Clients with Disabilities 
	§ 7.2.7 Services for Native American Clients 

	§ 7.3 PLACEMENT 
	§ 7.3.1 DSS Placement Decisions 
	(a) Placement Preference Under the Indian Child Welfare Act 
	(b) Placement in Homes Where a Household Member Has a Criminal Record 

	§ 7.3.2 Challenging DSS Placement Decisions 

	§ 7.4 VISITATION 
	§ 7.4.1 Introduction 
	§ 7.4.2 Parent-Child Visitation 
	(a) Termination of Visitation 
	(b) Other Visitation Disputes 

	§ 7.4.3 Sibling Visitation 
	§ 7.4.4 Visits with Grandparents and Others 

	§ 7.5 THE ABUSE OF DISCRETION STANDARD 
	§ 7.5.1 Isaac and Jeremy 
	§ 7.5.2 Scope of the Isaac and Jeremy Decisions 
	§ 7.5.3 Applying the Abuse of Discretion Standard 
	§ 7.5.4 The Abuse of Discretion Hearing 

	§ 7.6 CONCLUSION 
	EXHIBIT 7A—Trial Court Order Finding No Reasonable Efforts Required 
	EXHIBIT 7B—Description of Family Group Conferencing 
	 EXHIBIT 7C—Sample Service Plan 
	EXHIBIT 7D—In Re: Care and Protection, No. SJ-95-390 (Mass. Aug. 23, 1995) 
	 EXHIBIT 7E—Child’s Motion to Terminate Visits 
	EXHIBIT 7F—Motion to Enjoin DCF from Terminating Visits 
	EXHIBIT 7G—Incarcerated Father’s Motion for Visits 
	EXHIBIT 7H—Visitation Motion (Schedule) 
	EXHIBIT 7I—Child’s AOD Motion for DCF to Facilitate Visits 
	EXHIBIT 7J—Visitation Motion (Unsupervised) 
	EXHIBIT 7K—Motion for Sibling Visitation 
	EXHIBIT 7L—Motion for Grandparent Visitation 
	EXHIBIT 7M—Motion for AOD (Services) 
	EXHIBIT 7N—Motion to Compel DCF to Place Children Together 
	EXHIBIT 7O—Motion for Abuse of Discretion Hearing (Kinship Homestudy) 
	EXHIBIT 7P—Child’s Motion for Abuse of Discretion and Restraining DCF from Moving Child to a New Placement 
	 EXHIBIT 7Q—Motion for AOD (School Stability) 
	 EXHIBIT 7R—Motion for AOD (Overnight Visitation) 


	Chapter 8
	EVIDENCE IN CARE AND PROTECTION AND TERMINATION OF PARENTAL RIGHTS CASES 
	§ 8.1 INTRODUCTION 
	§ 8.2 HEARSAY AND ITS EXCEPTIONS 
	§ 8.2.1 Documentary Hearsay Exceptions 
	(a) Court Investigator Reports 
	Basis for Admissibility 
	Hearsay Statements in the Court Investigator’s Report 
	Opinions and Recommendations of the Investigator 
	Opinions of Others 
	Impeachment/Competency of Declarant 
	Attachments/Addenda to Reports 

	(b) Guardian Ad Litem, CASA, and Probation Officer Reports 
	Guardians Ad Litem 
	Court-Appointed Special Advocates 
	Probation Officers 

	(c) DCF Records 
	The Official or Public Records Exception 
	Opinion and Judgment in DCF Records 
	Hearsay in DSS Records 
	Care and Protection Petition and Supporting Affidavit 
	51A Reports of Abuse and Neglect 
	51B Investigations 
	Status/Court Reports of DSS Social Workers 
	Authentication of Official Records 

	(d) Police Reports and Other Business Records 
	(e) Criminal/Probation Records 
	(f) Hospital and Medical Records 
	Hospital Records 
	Medical Records—G.L. c. 233, § 79G 
	Confidentiality and Privilege Rules Governing Hospital and Medical Records 

	(g) Prior Care and Protection Findings 
	(h) Learned Treatises 
	(i) Electronic Communications 

	§ 8.2.2 Other Hearsay Exceptions 
	(a) Statements of a Party Opponent (Party Admissions) 
	Rules 
	Form and Contents of Statements of Party Opponents 
	Statements by Children 

	(b) State of Mind 
	(c) Excited Utterance 
	(d) Past Recollection Recorded 
	(e) Prior Recorded Testimony 
	(f) Declaration Against Interest 
	(g) Statutes, Regulations, and Policies 
	(h) Other Judicial Proceedings 
	(i) Child Hearsay and the Child Sexual Abuse Hearsay Statute 
	General Rules 
	The Child Sexual Abuse Hearsay Statute 



	§ 8.3 NONHEARSAY STATEMENTS 
	§ 8.3.1 Prior Inconsistent Statements 
	§ 8.3.2 Prior Consistent Statements 
	§ 8.3.3 First Complaints 

	§ 8.4 OTHER EVIDENTIARY ISSUES 
	§ 8.4.1 Lay Opinion 
	§ 8.4.2 Failure to Testify 
	§ 8.4.3 Refreshing Recollection 
	§ 8.4.4 Children’s Competency 

	§ 8.5 REAL AND DEMONSTRATIVE EVIDENCE 
	§ 8.5.1 Photographs 
	§ 8.5.2 Demonstrations 
	§ 8.5.3 Demeanor 
	§ 8.5.4 Chalks 
	§ 8.5.5 Physical Objects 

	§ 8.6 WHAT IS NOT EVIDENCE 
	§ 8.7 CONCLUSION 
	EXHIBIT 8A—Motion in Limini (#1) 
	 EXHIBIT 8B—Motion in Limini (#2) 
	EXHIBIT 8C—Motion in Limini (#3) 


	Chapter 9
	PRIVILEGE AND CONFIDENTIALITY 
	§ 9.1 INTRODUCTION 
	§ 9.2 DISTINGUISHING CONFIDENTIALITY, PRIVILEGE, AND DISQUALIFICATION 
	§ 9.3 FRAMEWORK FOR ANALYZING RULES GOVERNING CONFIDENTIAL COMMUNICATIONS WITH TREATMENT PROVIDERS 
	§ 9.4 SOCIAL WORKERS, PSYCHOTHERAPISTS, AND PSYCHOLOGISTS 
	§ 9.4.1 The Confidentiality Statutes 
	§ 9.4.2 Testimonial Privileges 
	§ 9.4.3 Social Workers, Psychologists, and Psychotherapists Defined 
	(a) Social Workers 
	(b) Psychologists and Psychotherapists 

	§ 9.4.4 Existence of a Therapeutic Relationship 
	§ 9.4.5 Exceptions to the Social Worker and Psychotherapist Confidentiality and Privilege Statutes 
	(a) Consent/Waiver 
	(b) 51A Reports 
	(c) 51B Investigations 
	(d) To Initiate a State Intervention Case and Give Testimony “In Connection Therewith” 
	(e) Cases Involving Child Custody, Adoption,  or Termination of Parental Rights 
	(f) Court-Ordered Evaluations 
	(g) Involuntary Commitments 
	(h) Public Safety Exception 


	§ 9.5 OTHER THERAPEUTIC RELATIONSHIPS 
	§ 9.6 A NOTE ABOUT BISHOP AND ITS PROGENY 
	§ 9.7 MARITAL DISQUALIFICATION 
	§ 9.8 SUBSTANCE ABUSE TREATMENT RECORDS 
	§ 9.8.1 Reports of Suspected Abuse or Neglect 
	§ 9.8.2 Consent of the Patient 
	§ 9.8.3 Court Order 

	§ 9.9 MEDICAL RECORDS 
	§ 9.9.1 The Health Insurance Portability and Accountability Act (HIPAA) 

	§ 9.10 EDUCATIONAL RECORDS 
	§ 9.11 DSS RECORDS 
	§ 9.11.1 Disclosure in Child Welfare Proceedings 
	§ 9.11.2 Disclosure to Service Providers 
	§ 9.11.3 Release of Information to Clients 
	§ 9.11.4 Disclosure in Other Civil Proceedings 
	§ 9.11.5 Disclosure in Criminal Proceedings 
	§ 9.11.6 Release of 51A and 51B Reports 
	§ 9.11.7 Medical Records of Children in DSS Custody 

	§ 9.12 CONFIDENTIALITY OF ATTORNEY-CLIENT RELATIONSHIP 
	§ 9.13 PRACTICAL TIPS FOR PROTECTING CLIENT CONFIDENTIALITY 
	§ 9.13.1 Protecting Client Confidentiality 
	(a) Revoke Releases 
	(b) Notify the Court Investigator 
	(c) Contact Treatment Providers 
	(d) Properly Advise the Client 
	(e) File Motions for Protective Orders and Motions in Limine 

	§ 9.13.2 Waiving Parents’ Privilege 
	§ 9.13.3 Protecting the Child’s Right to Confidentiality 
	§ 9.13.4 Waiver of Child’s Privilege 
	§ 9.13.5 DSS’s Access to Privileged Information About the Child 
	§ 9.13.6 Counsel’s Access to Confidential Information About the Child 

	§ 9.14 CONCLUSION 
	EXHIBIT 9A—Summary of Exceptions to Social Worker and Psychotherapist Confidentiality and Privilege Statutes 
	EXHIBIT 9B—Motion to Quash Order of Appointment and/or Motion for Protective Order 
	 EXHIBIT 9C—Letter Informing Treatment Providers that Client Does Not Consent to Release of Confidential Information 
	EXHIBIT 9D—Limited Release of Information 
	EXHIBIT 9E—Limited Release of Information: Releasing Information but Stating It Is Not Admissible at Trial 


	Chapter 10
	EXPERTS 
	§ 10.1 INTRODUCTION 
	§ 10.2 TYPES OF EXPERTS 
	§ 10.2.1 Testimonial Experts 
	§ 10.2.2 Preparation or Consultation Experts 
	§ 10.2.3 Court-Appointed Experts 
	§ 10.2.4 Percipient (Fact) Witnesses 

	§ 10.3 SUBJECT MATTER OF EXPERT TESTIMONY 
	§ 10.4 HIRING AN EXPERT 
	§ 10.5 EXPERT PREPARATION 
	§ 10.6 EXPERT DISCOVERY 
	§ 10.6.1 The Work-Product Privilege 
	§ 10.6.2 The Work-Product Privilege and Testifying Experts 
	§ 10.6.3 Expert Interrogatories 
	§ 10.6.4 Expert Depositions 
	§ 10.6.5 Sanctions for Failure to Comply with Discovery 

	§ 10.7 THE ADMISSION OF EXPERT OPINION 
	§ 10.7.1 Expert Qualifications 
	§ 10.7.2 Factual Basis of the Expert Opinion 
	§ 10.7.3 Reliability of Expert’s Methodology 

	§ 10.8 CROSS EXAMINATION OF EXPERT WITNESSES 
	§ 10.8.1 Discrediting the Factual Basis for the Expert’s Opinion 
	§ 10.8.2 Discrediting the Expert’s Methodology 
	§ 10.8.3 Use of Learned Treatises to Discredit Opponent’s Expert 
	§ 10.8.4 Impeachment of the Expert 
	(a) Prior Inconsistent Statements 
	(b) Prejudice or Bias 


	§ 10.9 FURTHER EVIDENTIARY ISSUES 
	§ 10.9.1 Opinions on Ultimate Issue 
	§ 10.9.2 Opinions About the Credibility of Another Witness 
	§ 10.9.3 Admissibility of Experts’ Reports 
	§ 10.9.4 The Admission of “Profile” or “Syndrome” Evidence 

	§ 10.10 CONCLUSION 
	EXHIBIT 10A—Motion to Compel DSS to Make Child Available for an Evaluation 
	EXHIBIT 10B—Expert Engagement Letter 
	EXHIBIT 10C—Motion for Leave to Serve Expert Interrogatories and Sample Expert Interrogatories 
	EXHIBIT 10D—Motion for Leave to Depose Expert Witness 
	EXHIBIT 10E—Motion to Exclude Expert Under Daubert/Lanigan 


	Chapter 11
	USE OF THE MASSACHUSETTS INDIGENT COURT COSTS ACT* 
	§ 11.1 INTRODUCTION 
	§ 11.2 QUALIFICATION AS INDIGENT 
	§ 11.3 EXPENSES COVERED BY THE ICCA 
	§ 11.3.1 Normal Fees and Costs 
	§ 11.3.2 Extra Fees and Costs 

	§ 11.4 PROCEDURE FOR ACCESSING THE ICCA 
	§ 11.4.1 For Normal Fees and Costs 
	§ 11.4.2 For Extra Fees and Costs 

	§ 11.5 COMMONLY REQUESTED SERVICES UNDER THE ICCA 
	§ 11.5.1 Experts 
	§ 11.5.2 Stenographers 
	§ 11.5.3 Interpreters 
	§ 11.5.4 Client Expenses 
	§ 11.5.5 Paternity Testing 
	§ 11.5.6 Private Investigators 

	§ 11.6 APPEAL OF AN ICCA RULING 
	§ 11.7 REPAYMENT 
	§ 11.8 REVIEW AND PAYMENT OF BILLS BY CPCS 
	§ 11.8.1 Unusual or Extraordinary Expenses 
	§ 11.8.2 Ordinary Costs of Litigation 
	§ 11.8.3 2008 Cost-Control Measures 

	EXHIBIT 11A—Motion to Impound Request for Funds Under the ICCA 
	EXHIBIT 11B—Motion for Normal Fees and Costs 
	EXHIBIT 11C—Ex Parte Motion for Funds to Retain an Expert and Supporting Affidavit 
	EXHIBIT 11D—Notice of Appeal Under the ICCA 
	EXHIBIT 11E—Request for Stay Under the ICCA 


	Chapter 12
	INTERLOCUTORY RELIEF* 
	§ 12.1 INTRODUCTION 
	§ 12.2 G.L. c. 211, § 3 
	§ 12.2.1 Overview 
	§ 12.2.2 First Paragraph—Superintendence over the Courts 
	§ 12.2.3 Second Paragraph—Superintendence over the Administration of the Courts 

	§ 12.3 PROCEDURE FOR FILING PETITIONS UNDER G.L. c. 211, § 3 
	§ 12.3.1 Preparing the Petition and Related Documents 
	§ 12.3.2 Filing and Service of the Petition 
	§ 12.3.3 Opposition to the Petition 
	§ 12.3.4 Request for Stay 
	§ 12.3.5 Hearings 
	§ 12.3.6 Disposition 
	§ 12.3.7 Appeal of the Single Justice’s Decision 

	§ 12.4 G.L. c. 231, § 118 
	§ 12.4.1 Paragraph One Cases 
	§ 12.4.2 Preparing the Petition and Related Documents 
	§ 12.4.3 Filing and Service of the Petition 
	§ 12.4.4 Opposition 
	§ 12.4.5 Hearings 
	§ 12.4.6 Disposition 
	§ 12.4.7 Appeal of the Single Justice’s Decision 
	§ 12.4.8 Paragraph Two Cases (Preliminary Injunctions) 

	§ 12.5 CONCLUSION 
	EXHIBIT 12A—Checklist for Filing Petition Under G.L. c. 211, § 3 
	EXHIBIT 12B—Checklist for Filing Petition Under G.L. c. 231, § 118 
	EXHIBIT 12C—Child’s and Mother’s Joint Petition for Relief Pursuant to G.L. c. 211, § 3 
	EXHIBIT 12D—Children’s and Mother’s Memorandum of Law in Support of Petition for Relief Pursuant to G.L. c. 211, § 3 
	EXHIBIT 12E—Motion to Impound 
	EXHIBIT 12F—Motion to Waive the Filing Fee 
	EXHIBIT 12G—Motion to the Trial Court to Stay its Order 
	EXHIBIT 12H—Motion to the Single Justice to Stay the Lower Court’s Order 
	EXHIBIT 12I—Notice of Appeal Under SJC Rule 2:21 
	EXHIBIT 12J—Memorandum in Support of Repeal Under Rule 2:21 


	Chapter 13
	TRIAL PREPARATION AND CONDUCT* 
	§ 13.1 INTRODUCTION 
	§ 13.2 DECIDING WHETHER TO GO TO TRIAL 
	§ 13.3 DEVELOPING A THEORY OF THE CASE 
	§ 13.4 THE PRETRIAL CONFERENCE 
	§ 13.5 STANDING 
	§ 13.5.1 Parents 
	§ 13.5.2 Children 
	§ 13.5.3 Guardians 
	§ 13.5.4 Child’s Caretaker 
	§ 13.5.5 Third-Party Interveners 
	§ 13.5.6 Siblings 
	§ 13.5.7 Grandparents 
	§ 13.5.8 Indian Tribes 

	§ 13.6 PROCEDURAL DUE PROCESS 
	§ 13.6.1 Notice 
	§ 13.6.2 Right to Counsel 
	§ 13.6.3 Right to Be Present 
	§ 13.6.4 Right to Confront Witnesses 
	§ 13.6.5 Compulsory Process 
	§ 13.6.6 Offers of Proof and Paper Trials 

	§ 13.7 PRELIMINARY CONSIDERATIONS 
	§ 13.7.1 Scheduling Matters 
	§ 13.7.2 Use of Evidence from Prior Proceedings 
	§ 13.7.3 Interdepartmental Assignments and Motions to Consolidate 
	§ 13.7.4 Closed Session 
	§ 13.7.5 Right to Hearing by Impartial Judge 
	§ 13.7.6 Interpreters 
	§ 13.7.7 Stenographers 
	§ 13.7.8 Motions to Dismiss and for Summary Judgment 

	§ 13.8 PREPARATION OF DOCUMENTARY EVIDENCE AND WITNESSES 
	§ 13.8.1 Documentary Evidence 
	(a) Discovery 
	(b) Introduction of Documentary Evidence 
	(c) Objecting to Documentary Evidence 

	§ 13.8.2 Witnesses 
	(a) The Parent Client 
	(b) The Child Client 
	(c) Other Witnesses 
	(d) Securing the Attendance of Witnesses 

	§ 13.8.3 Trial Notebooks and Other Organizational Tools 

	§ 13.9 CONDUCT OF THE TRIAL 
	§ 13.9.1 Sequestration of Witnesses 
	§ 13.9.2 Opening and Closing Statements 
	§ 13.9.3 Stipulations 
	§ 13.9.4 The Petitioner’s Case 
	§ 13.9.5 Dispositional Motions 
	§ 13.9.6 Respondent’s and Child’s Cases 
	(a) Order 
	(b) Alignment of Positions 
	(c) Parent’s Testimony 
	(d) Children’s Testimony 
	Modified Seating Arrangements 
	Excluding Parents from the Courtroom 
	In Chambers Interview 
	Videotaped Testimony 
	Telephonic Testimony 
	Other Methods by Agreement 


	§ 13.9.7 Judicial Limitations on Presentation of Evidence 
	§ 13.9.8 Objections and Preserving the Record 
	§ 13.9.9 Motions to Reconsider and Interlocutory Appeals 
	§ 13.9.10 Proposed Findings of Fact and Conclusions of Law 
	§ 13.9.11 Reopening the Record 
	§ 13.9.12 Issuance of Judgment 

	§ 13.10 CONCLUSION 
	EXHIBIT 13A—Preliminary Outline for Developing a Theory of the Case 
	EXHIBIT 13B—Guidelines for Developing Proposed Findings of Fact and Rulings of Law in Child Welfare Cases 
	EXHIBIT 13C—Sample Pretrial Conference Memorandum (1) 
	EXHIBIT 13D—Parent’s Motion to Compel Subject Child’s Attendance 
	EXHIBIT 13E—Opposition to Motion to Compel Child’s Attendance 
	EXHIBIT 13F—Motion to Continue Trial 
	EXHIBIT 13G—Request for Interdepartmental Assignment 
	EXHIBIT 13H—Motion to Consolidate 
	EXHIBIT 13I—Motion to Recuse 
	EXHIBIT 13J—Motion for Funds for a Stenographer 
	EXHIBIT 13K—Checklist for Preparing Witnesses 
	EXHIBIT 13L—Letter to Witnesses 
	EXHIBIT 13M—Motion to Sequester Witnesses 
	EXHIBIT 13N—Motion Requesting Child’s Testimony Be Taken by Alternate Means 
	EXHIBIT 13O—List of Objections for Trial 
	EXHIBIT 13P—Motion to Reopen the Evidence 
	EXHIBIT 13Q—Motion Requesting the Court Enter Findings and Judgment 


	Chapter 14
	THE ADJUDICATION AND DISPOSITION OF CARE AND PROTECTION AND TERMINATION OF PARENTAL RIGHTS PROCEEDINGS* 
	§ 14.1 INTRODUCTION—ELEMENTS AND BURDEN OF PROOF 
	§ 14.1.1 Fundamental Rights Are at Stake 
	§ 14.1.2 The Substantive Standard of Proof 
	§ 14.1.3 The Department Bears the Burden of Proof 
	§ 14.1.4 The Quantum of Proof Is Clear and Convincing 
	§ 14.1.5 The Quantum of Proof for Subsidiary Findings of Fact Is Preponderance of the Evidence 
	§ 14.1.6 The Burden of Proof Under the Indian Child Welfare Act 
	§ 14.1.7 Findings of Fact Are Required 

	§ 14.2 PARENTAL UNFITNESS 
	§ 14.2.1 Proving Current Parental Unfitness 
	(a) Common Law Factors 
	(b) Statutory Factors Applicable to Termination Cases 

	§ 14.2.2 Important Unfitness Principles 
	(a) Unfitness and Best Interests Are Interrelated 
	(b) The Parent Must Be Currently Unfit 
	(c) Prognostic Evidence 
	(d) The “Nexus” Requirement 
	(e) Fitness to Parent a Particular Child 

	§ 14.2.3 What Is Not Unfitness 
	(a) Placing the Child with a Suitable Caretaker 
	(b) Living in Poverty 
	(c) Use of Corporal Punishment 
	(d) Alternative Lifestyles 
	(e) Homelessness 

	§ 14.2.4 Evidence of Parental Unfitness 
	(a) Substance Abuse 
	(b) Cognitive Limitations 
	(c) Mental Illness 
	(d) Physical Abuse 
	(e) Sexual Abuse 
	(f) Failure to Protect Child from Abuse by Others 
	(g) Children Who Witness Domestic Violence 
	(h) Failure to Maintain Consistent and Meaningful Visits 
	(i) Failure to Cooperate with or Benefit from Services 
	(j) Incarceration and Parental Unavailability 
	(k) Irreparable Harm Caused by Severing a Child’s Bonds to a Caretaker 
	(l) Neglect 
	(m) Abandonment 


	§ 14.3 CARE AND PROTECTION ADJUDICATIONS 
	§ 14.3.1 Required Elements of Proof 
	§ 14.3.2 Dispositional Options 
	§ 14.3.3 The Legal Effect of a Care and Protection Adjudication 

	§ 14.4 TERMINATION OF PARENTAL RIGHTS 
	§ 14.4.1 Jurisdiction 
	§ 14.4.2 When Termination of Parental Rights May Occur 
	§ 14.4.3 Mandatory Filing of Petition 
	§ 14.4.4 The Legal Effect of a Judgment Terminating Parental Rights 
	§ 14.4.5 Required Elements of Proof 
	§ 14.4.6 The Best Interests Requirement 
	(a) The Requirement of a Plan 
	(b) When Termination Is Not in the Child’s Best Interests 
	Future Fitness 
	Significant Parent-Child Relationship 
	Child’s Preferences 
	Other Benefits 


	§ 14.4.7 Types of Plans 
	(a) Adoption 
	(b) Guardianship 
	(c) Other Plans 
	(d) Plans for Placement with Relatives 

	§ 14.4.8 Placement Preference Under the Indian Child Welfare Act 

	§ 14.5 POSTADOPTION AND POSTTERMINATION CONTACT BETWEEN CHILDREN AND PARENTS 
	§ 14.5.1 Authority of the Court to Enter Orders 
	§ 14.5.2 The Standard for Ordering Postadoption Contact 
	§ 14.5.3 The Standard for Ordering Posttermination Contact 

	§ 14.6 POSTADOPTION CONTACT WITH SIBLINGS 
	§ 14.7 CONCLUSION 


	Chapter 15
	SETTLEMENT* 
	§ 15.1 INTRODUCTION 
	§ 15.2 DECIDING WHETHER TO SETTLE 
	§ 15.2.1 Settlement Is the Client’s Decision 
	§ 15.2.2 Evaluating the Likelihood of Success at Trial 
	§ 15.2.3 Considering the Timing of a Judicial Resolution 
	§ 15.2.4 Impact of a Termination Judgment on DCF’s Obligations in Future Care and Protection Cases 

	§ 15.3 WHEN TO CONSIDER SETTLEMENT 
	§ 15.3.1 Temporary Custody Hearing 
	§ 15.3.2 Before Pretrial Conference 
	§ 15.3.3 After Pretrial Conference 
	§ 15.3.4 Eve of Trial 
	§ 15.3.5 After Trial 

	§ 15.4 TYPES OF SETTLEMENTS 
	§ 15.4.1 Care and Protection Cases 
	(a) Stipulating to a Care and Protection Adjudication 
	(b) The Legal Effect of a Stipulation in a Care and Protection Case 

	§ 15.4.2 Termination of Parental Rights Cases 
	§ 15.4.3 Settling Cases with Agreements for Guardianships 
	(a) Guardianship with Termination of Parental Rights 
	(b) Guardianship with Care and Protection Adjudication 
	(c) Guardianship and Dismissal of the Care and Protection Case 
	(d) Filing the Guardianship Petition in the Probate and Family Court 
	(e) Structured Guardianships 

	§ 15.4.4 Settling Cases with Permanent Custody to a Noncustodial Parent or other Qualified Person 

	§ 15.5 THE SETTLEMENT PROCESS 
	§ 15.5.1 Investigation and Preparation 
	§ 15.5.2 Advising the Client 
	§ 15.5.3 Negotiations 
	§ 15.5.4 Communication with Third Parties 
	§ 15.5.5 Drafting an Agreement 
	§ 15.5.6 Settlement Agreements Under the Indian Child Welfare Act 
	§ 15.5.7 Agreements Involving Teen Parents or Parents of Questionable Competence 

	§ 15.6 NEGOTIATING AND DRAFTING THE DOCUMENTS ASSOCIATED WITH POSTTERMINATION AND POSTADOPTION CONTACT SETTLEMENTS 
	§ 15.6.1 The Massachusetts Statutory Scheme 
	§ 15.6.2 The Approval Process 
	§ 15.6.3 The Essential Settlement Documents 
	§ 15.6.4 Surrender of Parental Rights Statutory Form 
	(a) Issues to Consider When Employing Surrender of Parental Rights Forms 
	(b) The Surrender Format  

	§ 15.6.5 Stipulations for Judgment Terminating  Parental Rights 
	(a) Content of Stipulations for Judgment 
	(b) Birth Parent’s Voluntary Consent 
	(c) Incorporation of Postadoption Contact Agreements into Termination and Adoption Decrees. 
	(d) Incorporation and Merger of Posttermination, Preadoption Contact Agreements 
	(e) Process if Agreement is Rejected by Adoption Judge 
	(f) Process if Adoptive Placement Fails. 

	§ 15.6.6 Posttermination, Preadoption Contact Agreements 
	(a) Drafting Posttermination Agreements When No Adoptive Family Has Been Identified 

	§ 15.6.7 PostAdoption Contact Agreements 
	(a) Article I—Introduction 
	Parties, Agents, and Signatories to the Agreement 
	Preamble 
	Effective Date 
	Birth Parent’s Voluntary Consent 

	(b) Article II—Statements Required for Approval 
	(c) Article III—Postadoption Contact Provisions 
	Annual Progress Reports 
	Photographs 
	Letters and Gifts from the Birth Family to the Child 
	Telephone Contact and E-mail 
	Postadoption Visits 
	Additional Contact not Otherwise Authorized by the Agreement. 
	Provision of Medical Information—Notification Regarding Life Threatening Situations or Death 
	Consent to Release of Information 


	§ 15.6.8 Modification and Enforcement 
	§ 15.6.9 Postadoption Sibling Visitation 
	§ 15.6.10 Affidavits and Colloquies 
	§ 15.6.11 Final Steps 

	§ 15.7 ALTERNATIVE DISPUTE RESOLUTION 
	§ 15.7.1 Permanency Mediation 
	(a) The Mediation Process 
	(b) Counsel’s Role During Mediation 

	§ 15.7.2 Other Forms of Alternative Dispute Resolution 

	§ 15.8 CONCLUSION 
	EXHIBIT 15A—Guardianship Agreement 
	EXHIBIT 15B—Posttermination Agreement (#1) 
	EXHIBIT 15C—Postadoption Agreement (#1) 
	EXHIBIT 15D—Postadoption Sibling Visitation Agreement 
	EXHIBIT 15E—Stipulation for Judgment Terminating Parental Rights (#1) 
	EXHIBIT 15F—Stipulation for Judgment Terminating Parental Rights (#2) 


	Chapter 16
	CHILD WELFARE PROCEEDINGS IN THE PROBATE AND FAMILY COURT* 
	§ 16.1 INTRODUCTION 
	§ 16.2 G.L. c. 119, § 23(a)(3) PROCEEDINGS 
	§ 16.2.1 Initiation of Proceedings 
	§ 16.2.2 Appointment of Counsel 
	§ 16.2.3 The Right to a Seventy-Two-Hour Hearing 
	§ 16.2.4 Preparation for the Seventy-Two-Hour Hearing 
	§ 16.2.5 Conduct of the Seventy-Two-Hour Hearing 
	§ 16.2.6 Visitation 
	§ 16.2.7 Case Management and Pretrial Conference 
	§ 16.2.8 Trial 
	§ 16.2.9 Permanency Hearings / Reasonable Efforts Certification 
	§ 16.2.10 Posttrial Advocacy and Appeals 
	§ 16.2.11 Continued Responsibility for Young Adults Over Age Eighteen 

	§ 16.3 VOLUNTARY PLACEMENT PETITIONS UNDER G.L. c. 119, § 23(a)(1) 
	§ 16.4 TERMINATION OF PARENTAL RIGHTS PROCEEDINGS UNDER G.L. C. 210, § 3 
	§ 16.5 APPOINTMENT OF GUARDIANS AD LITEM 
	§ 16.6 DISCOVERY AND INVESTIGATION 
	§ 16.6.1 Depositions 
	§ 16.6.2 Requests for Production of Documents and Interrogatories 
	§ 16.6.3 Motion for Mental or Physical Examination 

	§ 16.7 INTRADEPARTMENTAL ASSIGNMENTS AND CONSOLIDATION 
	EXHIBIT 16A—Guideline Procedures for the Placement of Children in the Custody of the Department of Social Services at the Initiative of the Court (G.L. c. 119, § 23(C)) 
	EXHIBIT 16B—Probate and Family Court Protocol for Voluntary Cases Under G.L. c. 119, § 23(A) 
	EXHIBIT 16C—G.L. c. 119, § 23(A) Petition 
	EXHIBIT 16D—G.L. c. 119, § 23(A) Decree 
	EXHIBIT 16E—Motion Under G.L. c. 119, § 23(A) For Written Findings in Support of Sua Sponte Removal 


	Chapter 17
	POSTJUDGMENT REPRESENTATION* 
	§ 17.1 INTRODUCTION 
	§ 17.2 THE PERIOD BETWEEN TRIAL AND ENTRY OF JUDGMENT 
	§ 17.3 COMMUNICATING WITH THE CLIENT ABOUT THE JUDGMENT 
	§ 17.4 SETTLEMENT 
	§ 17.5 DETERMINING WHEN TRIAL COUNSEL’S REPRESENTATION ENDS 
	§ 17.5.1 Parent’s Counsel 
	§ 17.5.2 Child’s Counsel 
	§ 17.5.3 Representation of Intellectually Disabled Young Adults and Their Parents 

	§ 17.6 REVIEW AND REDETERMINATION—G.L. c. 119, § 26(C) 
	§ 17.6.1 Right to Review and Redetermination 
	§ 17.6.2 Standard and Burden of Proof 
	§ 17.6.3 Terminating Parental Rights in a Review and Redetermination Hearing 

	§ 17.7 PERMANENCY HEARINGS—G.L. c. 119, § 29B 
	§ 17.8 OTHER POSTJUDGMENT ADVOCACY 
	§ 17.8.1 Foster Care Reviews 
	§ 17.8.2 Extraordinary Medical Treatment 
	§ 17.8.3 Visitation 
	§ 17.8.4 Abuse of Discretion Issues 
	§ 17.8.5 Education Issues 

	§ 17.9 POSTTRIAL CHALLENGES TO THE JUDGMENT 
	§ 17.9.1 Application of the Massachusetts Rules of Procedure 
	§ 17.9.2 Motion to Amend the Findings and/or the Judgment 
	§ 17.9.3 Motion to Correct Clerical Errors 
	§ 17.9.4 Motion for New Trial 
	(a) Ineffective Assistance of Counsel Claims 

	§ 17.9.5 Motion for Relief from Judgment 
	§ 17.9.6 Use of Posttrial Motions to Preserve Record for Appeal 
	§ 17.9.7 Effect of Posttrial Motion on Appeal 
	§ 17.9.8 Opposition to Postjudgment Motions 
	§ 17.9.9 Motion to Invalidate Order or Judgment Under the Indian Child Welfare Act 

	§ 17.10 PRESERVING APPELLATE RIGHTS 
	§ 17.10.1 Notice of Appeal 
	§ 17.10.2 Timing of Notice of Appeal 
	§ 17.10.3 Appointment of Appellate Counsel 
	§ 17.10.4 Motion for Costs; Transcripts 
	§ 17.10.5 Motion for Stay Pending Appeal 
	§ 17.10.6 Working with Appellate Counsel 
	§ 17.10.7 Docketing the Appeal 
	§ 17.10.8 Trial Counsel’s Obligations Once the Appeal Has Been Docketed 

	§ 17.11 CONCLUSION 
	EXHIBIT 17A—CAFL Appellate Panel Performance Standards 
	EXHIBIT 17B—Letter to Client Regarding Conclusion of Representation 
	EXHIBIT 17C—Letter to Client Regarding Conclusion of Representation 
	EXHIBIT 17D—Motion for Review and Redetermination 
	EXHIBIT 17E—Motion to Amend Findings  (CFA-10-E) 
	EXHIBIT 17F—Motion to Amend Judgment  (CFS-10F) 
	EXHIBIT 17G—Motion for New Trial and Supporting Affidavit 
	EXHIBIT 17H—Motion for Relief from Judgment 
	EXHIBIT 17I—Notice of Appeal 
	EXHIBIT 17J—Motion for Issuance of Findings of Fact and Conclusions of Law 
	EXHIBIT 17K—Rule 4(c) Motion to Extend Time for Filing Notice of Appeal (Trial Court) 
	EXHIBIT 17L—Rule 14(b) Petition to Extend Time for Filing Notice of Appeal 
	EXHIBIT 17M—Motion for Appointment of Appellate Counsel 
	EXHIBIT 17N—Appellate Assignment Intake Form 
	EXHIBIT 17O—Motion for Costs Associated with the Appeal 
	EXHIBIT 17P—Motion to Stay Judgment Pending Appeal 
	EXHIBIT 17Q—Opposition to Motion for Stay 
	EXHIBIT 17R—Motion to Docket the Appeal 
	EXHIBIT 17S—Motion to Waive the Filing Fee 
	EXHIBIT 17T—Motion to Impound 
	EXHIBIT 17U—Motion to Extend Time to Docket the Appeal 


	Chapter 18
	CHILDREN IN NEED OF SERVICES (CHINS) PROCEEDINGS* 
	§ 18.1 INTRODUCTION 
	§ 18.2 HISTORY OF THE CHINS STATUTE 
	§ 18.3 DEFINITION OF CHINS 
	§ 18.4 JURISDICTION AND VENUE 
	§ 18.5 APPOINTMENT OF COUNSEL 
	§ 18.6 CHINS PROCEDURE 
	§ 18.6.1 Application 
	§ 18.6.2 Preliminary Hearing/Arraignment 
	§ 18.6.3 Informal Assistance 
	§ 18.6.4 Summons, Arrest, and Bail 
	§ 18.6.5 Hearing on the Merits 
	§ 18.6.6 Alternatives 

	§ 18.7 DISPOSITION 
	§ 18.7.1 Placement at Home 
	§ 18.7.2 Placement in Care of Individual or Agency 
	§ 18.7.3 Commitment to DSS 
	§ 18.7.4 Commitment to DSS and the Indian Child Welfare Act 
	§ 18.7.5 Other Dispositional Options 

	§ 18.8 EXTENSION HEARINGS 
	§ 18.9 REVIEWS AND PERMANENCY HEARINGS 
	§ 18.10 CONTEMPT 
	§ 18.11 REPRESENTING CHILDREN  IN CHINS PROCEEDINGS 
	§ 18.11.1 Role of the CHINS Attorney 
	§ 18.11.2 Attorney-Client Confidentiality 
	§ 18.11.3 Communicating with Parents  and Other Caregivers 
	§ 18.11.4 Investigation and Discovery 
	§ 18.11.5 Services and Placement Issues 
	§ 18.11.6 Confidentiality and Privilege 
	§ 18.11.7 CHINS and Related Delinquency Proceedings 
	§ 18.11.8 CHINS and Care and Protection Proceedings 
	§ 18.11.9 Use of Experts, Guardians Ad Litem, and the Court Clinic 
	§ 18.11.10 School-Based Advocacy 

	§ 18.12 REPRESENTING PARENTS IN CHINS CASES 
	§ 18.13 SEXUALLY EXPLOITED CHILDREN 
	§ 18.14 CONCLUSION 
	EXHIBIT 18A—CHINS—Selected Bibliography 
	EXHIBIT 18B—Flow Chart of CHINS Proceeding 
	EXHIBIT 18C—Standards and Forms for Probation Officers in CHINS Cases 
	EXHIBIT 18D—Application for CHINS Petition 
	EXHIBIT 18E—Notice of Preliminary Hearing 
	EXHIBIT 18F—In re Child in Need of Services, Nos. SJ-2001-0075, 0076, 0077 (Mar. 12, 2001) 
	EXHIBIT 18G—Pretrial CHINS Agreement 
	EXHIBIT 18H–CHINS Summons to Appear at Hearing on the Merits 
	EXHIBIT 18I—CHINS Dispositional Order 
	EXHIBIT 18J—Juvenile Court Restraints Policy 
	EXHIBIT 18K—Memorandum of Understanding Regarding Detention 
	EXHIBIT 18L—Motion to Dismiss Petition (No Counsel at Preliminary Hearing) 
	EXHIBIT 18M—Motion to Vacate Temporary Custody Order 
	EXHIBIT 18N—Motion to Dismiss Truancy or School Offender Petition 
	EXHIBIT 18O—Motion to Disallow Probation to Prosecute 


	Chapter 19
	COLLATERAL FAMILY LAW PROCEEDINGS IN THE JUVENILE COURT AND THE PROBATE AND FAMILY COURT* 
	§ 19.1 INTRODUCTION 
	§ 19.2 COMPENSATION FOR COLLATERAL REPRESENTATION 
	§ 19.3 PATERNITY 
	§ 19.3.1 Legal Effect of Paternity Adjudication 
	§ 19.3.2 The Right of an “Unadjudicated” or “Putative” Father to Participate in a Care and Protection or Termination of Parental Rights Proceeding 
	§ 19.3.3 Determining if Paternity Has Already Been Adjudicated 
	§ 19.3.4 Voluntary Acknowledgment of Paternity 
	(a) Acknowledgment when Mother’s Husband Is a Presumed Father 
	(b) Legal Effect of Voluntary Acknowledgment 

	§ 19.3.5 Complaints to Establish Paternity 
	(a) Jurisdiction 
	(b) Filing a Complaint to Establish Paternity 

	§ 19.3.6 Genetic Marker Testing 
	§ 19.3.7 Equity Actions by a Putative Father  when There Is a “Presumed” Father 
	§ 19.3.8 Obtaining an Order of Temporary or Permanent Custody 

	§ 19.4 GUARDIANSHIP 
	§ 19.4.1 Filing the Guardianship Petition 
	§ 19.4.2 Appointment of Counsel for Children 
	§ 19.4.3 Notice 
	§ 19.4.4 Motion for Temporary Guardianship 
	(a) Appointment of a Special Guardian 

	§ 19.4.5 Special Protections for Minors Fourteen  and Older 
	§ 19.4.6 Trial on Guardianship Petition 
	§ 19.4.7 Appointment, Issuance of Letters, and Responsibilities of Guardian 
	§ 19.4.8 Resignation and Removal 
	§ 19.4.9 Status of Care and Protection Case upon Allowance of Guardianship Petition 
	§ 19.4.10 Delegation of Powers and Caregiver Affidavits 

	§ 19.5 DIVORCE 
	§ 19.5.1 Filing a Divorce Case 
	§ 19.5.2 Modification of Divorce Decree 

	§ 19.6 PROTECTION FROM ABUSE ORDERS (G.L. C. 209A) 
	§ 19.6.1 Standing 
	§ 19.6.2 Relief Available 
	§ 19.6.3 Obtaining a Chapter 209A Order 
	§ 19.6.4 Child Support 

	§ 19.7 CONCLUSION 
	EXHIBIT 19A—Parental Responsibility Claim Form 
	EXHIBIT 19B—Voluntary Acknowledgment of Paternity 
	EXHIBIT 19C—Affidavit of Denial of Paternity 
	EXHIBIT 19D—Complaint to Establish Paternity and/or for an Order of Child Support 
	EXHIBIT 19E—Affidavit Disclosing Care or Custody Proceedings 
	EXHIBIT 19F—Public Assistance Affidavit 
	EXHIBIT 19G—Complaint for Custody Under G.L. c. 209C 
	EXHIBIT 19H—Complaint for Modification of Custody Under G.L. c. 209C 
	EXHIBIT 19I—Guardianship Petition 
	EXHIBIT 19J—Military Affidavit 
	EXHIBIT 19K—Guardianship Bond Form 
	EXHIBIT 19L—G.L. c. 209A Complaint and Affidavit 
	EXHIBIT 19M—Complaint for a Temporary Order of Support 
	EXHIBIT 19N—Motion for Genetic Marker Testing and Affidavit of Mother 
	EXHIBIT 19O—Complaint in Equity to Establish Paternity 
	EXHIBIT 19P—Verified Motion for Appointment of Temporary Guardian for a Minor 


	Chapter 20
	PERMANENCY PLANNING* 
	§ 20.1 INTRODUCTION 
	§ 20.2 PERMANENCY OPTIONS 
	§ 20.3 THE PERMANENCY HEARING 
	§ 20.3.1 Purpose and Scope 
	§ 20.3.2 Timing 
	§ 20.3.3 Notice and Standing 
	§ 20.3.4 Proposed Permanency Plan 
	§ 20.3.5 Filing of Objections 
	§ 20.3.6 Preparation 
	§ 20.3.7 Presentation of Evidence 
	§ 20.3.8 Burden of Proof 
	§ 20.3.9 Standard of Proof 
	§ 20.3.10 Judicial Determination 
	§ 20.3.11 Reasonable Efforts 
	§ 20.3.12 Concurrent Planning 
	§ 20.3.13 Appeal of the Permanency Hearing Decision 

	§ 20.4 IMPLEMENTING THE PERMANENCY PLAN 
	§ 20.4.1 Adoption 
	§ 20.4.2 Recruitment 
	§ 20.4.3 Finalization 
	§ 20.4.4 Adoption Subsidies 
	§ 20.4.5 Other Assistance 
	§ 20.4.6 Guardianship and Guardianship Subsidies 

	§ 20.5 OUT-OF-STATE PLACEMENTS AND THE INTERSTATE COMPACT 
	§ 20.5.1 Application of the Compact to Parents 
	(a) ICPC Regulation 3 
	(b) DCF Regulations 
	(c) Legal Challenges to the Regulations 
	(d) Expedited Placements with Parents 

	§ 20.5.2 Procedural Requirements of the Compact 
	(a) Expedited Approval Under Regulation 7 


	§ 20.6 THE MULTIETHNIC PLACEMENT ACT 
	§ 20.7 THE INDIAN CHILD WELFARE ACT 
	§ 20.8 PERMANENCY PLANNING FOR TEENS 
	§ 20.8.1 The Importance of Permanency for Teens 
	§ 20.8.2 Is Independent Living an Appropriate Permanency Plan? 
	§ 20.8.3 Enhanced Permanency Hearings for Teens 
	(a) Contents of the Permanency Plan 
	(b) Preparing the Teen Client for a Permanency  or Interim Hearing 

	§ 20.8.4 Supporting the Teen’s Transition to Living Independently 
	§ 20.8.5 Representing Services for Young Adults Eighteen to Twenty-Two Years Old in DCF Care 
	§ 20.8.6 Transition Planning for Youth and Young Adults Leaving DCF Care or Custody at Age Eighteen or Later 
	§ 20.8.7 Young Adults Under DCF Guardianship or Responsibility 
	§ 20.8.8 Housing 
	§ 20.8.9 Medical and Mental Health Care 
	§ 20.8.10 Adolescent Outreach and Mentoring Programs 
	§ 20.8.11 Independent Living Skills Training and Support 
	§ 20.8.12 Employment and Training 
	§ 20.8.13 Secondary and Postsecondary Education 

	§ 20.9 CONCLUSION 
	EXHIBIT 20A—Notice of Permanency Hearing 
	EXHIBIT 20B—Sample Permanency Plan 
	EXHIBIT 20C—Judicial Determination: Reasonable Efforts—29B Hearing 
	EXHIBIT 20D—DSS Independent Living Standards 
	EXHIBIT 20E—Resources for Teens Aging Out of Foster Care 
	EXHIBIT 20F—DCF Revised Service Plan Goals 
	EXHIBIT 20G—DCF Outline Permanency Hearing Report 
	EXHIBIT 20H—Education and Support Services Eligibility Chart 
	EXHIBIT 20I—Sample Objection to DSS’s Proposed Permanency Plan 
	EXHIBIT 20J—Memorandum on Right to Present Evidence at Permanency Hearing
	EXHIBIT 20K—Notice of Appeal of Permanency Decision 
	 EXHIBIT 20L—Child’s Objection to Permanency Plan
	EXHIBIT 20M—Teen’s Objection to Permanency Plan and Proposed Order 
	EXHIBIT 20N—Interstate Compact Placement Request Form 
	 EXHIBIT 20O—Motion Under the ICPC for Priority Placement Request and Sample Order 
	EXHIBIT 20P—Motion for Production of Permanency Report and New Hearing Date 
	 EXHIBIT 20Q—Motion to Produce and Transport Child for Permanency Planning Hearing 
	EXHIBIT 20R—Letter to DCF Social Worker to Develop Plan for Teen 
	EXHIBIT 20S—Motion Requesting Review Hearing 


	Chapter 21
	MEDICAL AND MENTAL HEALTH TREATMENT FOR CHILDREN IN DSS CUSTODY 
	§ 21.1 INTRODUCTION 
	§ 21.2 THE PROVISION OF HEALTH CARE TO CHILDREN IN DSS CUSTODY 
	§ 21.2.1 EPSDT Services Under the Federal Medicaid Law 
	§ 21.2.2 DSS’s Obligations to Ensure Provision of Health Care to Children in its Custody 
	§ 21.2.3 Children with Special Health Care Needs 
	(a) The Special Kids/Special Care Program 
	(b) Department of Public Health Services 
	(c) Medically Needy Children (G.L. c. 119, § 32) 
	(d) Infants and Toddlers 
	(e) Children with Mental Health Needs 


	§ 21.3 WHO MAY CONSENT TO MEDICAL TREATMENT? 
	§ 21.3.1 Emergency Medical Treatment 
	§ 21.3.2 Routine, Non-Emergency Medical Care 
	§ 21.3.3 Extraordinary Medical Treatment 
	§ 21.3.4 Abortion 
	§ 21.3.5 Do Not Resuscitate Orders and Orders to Withhold or Discontinue Life-Sustaining Treatment 
	§ 21.3.6 Children in the Temporary Custody of Third Parties 

	§ 21.4 EMERGENCY ADMINISTRATION OF ANTIPSYCHOTIC MEDICATION 
	§ 21.5 STANDARD FOR AUTHORIZING EXTRAORDINARY MEDICAL TREATMENT 
	§ 21.5.1 The Substituted Judgment Standard 
	§ 21.5.2 The Standard for Minors 
	§ 21.5.3 Overriding Parental Wishes Regarding Their Child’s Medical Treatment 

	§ 21.6 PROCEDURE FOR SEEKING AUTHORITY TO TREAT 
	§ 21.6.1 Initiation of Proceedings 
	§ 21.6.2 Appointment and Role of Guardian Ad Litem 
	§ 21.6.3 Role of Counsel 
	§ 21.6.4 Investigation and Case Planning 
	§ 21.6.5 Preparing for and Conducting the Hearing 
	§ 21.6.6 Findings and Order of the Court 
	§ 21.6.7 Reviews and Appeals 

	§ 21.7 ADMISSION TO A MENTAL HEALTH FACILITY 
	§ 21.7.1 Consent to Admission 
	§ 21.7.2 Admission of Youth Ages Sixteen and Seventeen 
	§ 21.7.3 Emergency Commitments 
	§ 21.7.4 Civil Commitment Standard 
	§ 21.7.5 Rights of Children in Mental Health Facilities 

	§ 21.8 TREATMENT FOR DRUG OR ALCOHOL DEPENDENCY 
	§ 21.9 CONCLUSION 
	EXHIBIT 21A—1998 DSS Memorandum from Commissioner Carlisle and Well Child Visit Schedule 
	EXHIBIT 21B—Massachusetts Division of Medical Assistance, Provider Manual Appendices, Appendix W (EPSDT Schedule) 
	EXHIBIT 21C—Healthy Development Checklist for Children in Foster Care* 
	EXHIBIT 21D—Description of Special Kids/Special Care Program 
	EXHIBIT 21E—Children’s Mental Health Treatment Resource List 
	EXHIBIT 21F—DSS Form Letter from Social Workers to Physicians 
	EXHIBIT 21G—Juvenile Court Bench Card 
	EXHIBIT 21H—Motion for Individualized Health Care Plan 
	EXHIBIT 21I—Motion Regarding Extraordinary Medical Treatment and/or Appointment  of a Guardian Ad Litem 
	 EXHIBIT 21J—Sample Affidavit and Treatment Plan 
	EXHIBIT 21K—Sample Guardian Ad Litem Report 
	EXHIBIT 21L—Sample Agreement and Draft Protection Order 


	Chapter 22
	SPECIAL CONSIDERATIONS IN REPRESENTING PARENTS* 
	§ 22.1 INTRODUCTION 
	§ 22.2 DEVELOPING A RELATIONSHIP WITH THE PARENT CLIENT 
	§ 22.2.1 Communicating with the Client 
	§ 22.2.2 Client Confidentiality 
	§ 22.2.3 Counsel’s Role as Advisor 
	§ 22.2.4 Locating and Representing “Missing” Parent Clients 
	(a) The Beginning of the Case 
	(b) After Initial Contact 
	(c) At Trial 


	§ 22.3 DEALING WITH PARTICULAR CLIENT ISSUES 
	§ 22.3.1 Substance Abuse Disorders 
	(a) Working with the Substance Dependent or Addicted Client 
	(b) Services for Substance Dependency or Addiction 
	(c) Dual Diagnoses 
	(d) Representing the Client Who Does Not Access Treatment 

	§ 22.3.2 Domestic Violence 
	(a) Representing the Victim of Domestic Violence 
	Initial Interviews and Evaluation of the Problem 
	Advocacy for Victims of Domestic Violence 
	Safety Issues 

	(b) Representing the Alleged Perpetrator of Domestic Violence 
	Working with the Client 
	Services for the Client 


	§ 22.3.3 Representing Parents with Mental Illnesses 
	(a) Services for the Client 
	(b) Competence to Direct Litigation 
	(c) Civil Commitment / Rogers Proceedings 

	§ 22.3.4 Sexual Abuse 
	(a) Representing the Alleged (or Admitted) Perpetrator 
	Strategies 
	Visitation and Reunification 
	Other Consequences 

	(b) Representing the Nonoffending Parent 

	§ 22.3.5 Concurrent Criminal Charges 
	§ 22.3.6 Incarcerated Parent Clients 
	(a) Locating and Meeting with the Client 
	(b) Right to Participate in the Proceeding 
	(c) Strategic Options for Incarcerated Parents 
	(d) Services and Visitation for Incarcerated Parents 

	§ 22.3.7 Representing Teen Parents 
	(a) Services for Teen Parents 
	(b) Strategies 
	(c) Teens in DSS Custody Who Become Parents 
	(d) Minor Parents Surrendering Parental Rights 


	§ 22.4 OTHER COMPLICATIONS 
	§ 22.4.1 Immigration Issues 
	(a) Status 
	(b) Apprehension of Undocumented Immigrants at Court 

	§ 22.4.2 Language Issues 
	(a) Obtaining an Interpreter 
	(b) Using an Interpreter 
	(c) Informal Interpreters and Translation Services 

	§ 22.4.3 Cultural Issues 
	§ 22.4.4 Indigence 
	(a) Determining Indigent Status 
	(b) Indigence Reviews 
	(c) Ethical Considerations Regarding Client Indigence Status 

	§ 22.4.5 Client Perjury 
	§ 22.4.6 Responding to Threats by Clients 

	§ 22.5 IRRECONCILABLE DIFFERENCES—GETTING FIRED AND WITHDRAWING 
	§ 22.5.1 Withdrawal at the Client’s Request 
	§ 22.5.2 Permissive Withdrawal 
	§ 22.5.3 Waiver of Right to Counsel 

	§ 22.6 CONCLUSION 
	EXHIBIT 22A—Letter to Missing Client 
	 EXHIBIT 22B—Petition for Writ of Habeus Corpus on Behalf of Incarcerated Client 
	EXHIBIT 22C—Motion to Participate Telephonically 
	EXHIBIT 22D—Motion to Continue Trial Pending Parent’s Release 
	 EXHIBIT 22E—Motion for Funds for Interpreter 
	 EXHIBIT 22F—Motion to Withdraw and for Appointment of New Counsel 


	Chapter 23
	SPECIAL CONSIDERATIONS IN REPRESENTING CHILDREN* 
	§ 23.1 INTRODUCTION 
	§ 23.2 THE ROLE OF CHILDREN’S COUNSEL 
	§ 23.2.1 Counsel for the Child, not Guardian Ad Litem 
	§ 23.2.2 Counsel as a Zealous Advocate 
	§ 23.2.3 Counsel as an Advisor 

	§ 23.3 DETERMINING THE CHILD’S POSITION 
	§ 23.3.1 Representing the Preverbal Child Client 
	(a) What Is a Substituted Judgment? 
	(b) How Does the Lawyer Formulate a Substituted Judgment? 
	(c) Requesting a Guardian Ad Litem/Next Friend 

	§ 23.3.2 Representing the Verbal Child 
	(a) Determining if the Child Is Capable of Making an Adequately Considered Decision 
	(b) Eliciting the Child Client’s Position 
	(c) Determining the Position of the Child Who Is Not Capable of Making an Adequately Considered Decision 


	§ 23.4 ESTABLISHING AND MAINTAINING AN ATTORNEY-CLIENT RELATIONSHIP 
	§ 23.4.1 Frequency of Contact 
	§ 23.4.2 Communicating with the Child Client 
	§ 23.4.3 Where to See the Child Client 
	§ 23.4.4 Informing the Child About the Status of the Litigation 
	§ 23.4.5 Explaining the Attorney’s Role 
	§ 23.4.6 Confidential Relationship 

	§ 23.5 CONFLICTS 
	§ 23.6 CHILDREN SUSPECTED OF CRIMINAL ACTIVITY 
	§ 23.6.1 Interviews with Law Enforcement 
	§ 23.6.2 Chapter 33B Evaluations 

	§ 23.7 SPECIAL IMMIGRANT JUVENILE STATUS 
	§ 23.7.1 Eligibility for SIJS 
	§ 23.7.2 Risks and Benefits of SIJS 
	§ 23.7.3 SIJS Process 
	§ 23.7.4 Timing of SIJS Approval and Youths Over Eighteen 

	§ 23.8 FINANCIAL BENEFITS 
	§ 23.8.1 Supplemental Security Income (SSI) 
	§ 23.8.2 Social Security Disability Insurance (SSDI) 
	§ 23.8.3 Social Security Retirement and Survivor’s Benefits 
	§ 23.8.4 Inheritance Rights 
	§ 23.8.5 Potential Tort Claims 

	§ 23.9 PREPARING THE CHILD CLIENT FOR COURT APPEARANCES 
	§ 23.10 CONCLUSION 
	EXHIBIT 23A—Protocol Re: Placement of Children with Identified Fire Setting/Arson and/or Sexually Offending Behavior (#PR-98-001) 
	EXHIBIT 23B—Table and Flow Chart for Determining Child Client’s Position in Care and Protection Cases 
	EXHIBIT 23C—Child’s Motion to Withdraw 
	 EXHIBIT 23D—Letter to DSS Regarding Interviews with Law Enforcement
	 EXHIBIT 23E—Letter to DSS Regarding ASAP
	 EXHIBIT 23F—Memorandum of Law in Support of Motion to Enjoin DSS from Proceeding with G.L. c. 119, § 33B (ASAP) Evaluation 
	EXHIBIT 23G—Sample SIJS Order 
	EXHIBIT 23H—Motion Concerning Use of Social Security Benefits 


	Chapter 24.1
	STRATEGIES TO PROMOTE SCHOOL SUCCESS FOR CHILDREN IN FOSTER CARE* 
	§ 24.1 INTRODUCTION 
	§ 24.2 OVERCOMING BARRIERS TO SCHOOL SUCCESS FOR CHILDREN INVOLVED IN THE CHILD WELFARE SYSTEM 
	§ 24.2.1 Fostering Connections to Success and Increasing Adoptions Act of 2008 

	§ 24.3 MCKINNEY-VENTO HOMELESS ASSISTANCE ACT 
	§ 24.3.1 Definition of Homeless Children and Youth 
	§ 24.3.2 Rights Under McKinney-Vento 
	(a) Right to Immediate Enrollment 
	(b) Attendance at School of Origin 
	(c) Transportation to School of Origin 
	(d) Enrollment Disputes 
	(e) Equal Access to Education and Services 
	(f) Special Services and Accommodations 

	§ 24.3.3 Prohibition on Segregated Schools for Homeless Youth 
	§ 24.3.4 Local and State Contacts 
	§ 24.3.5 Inadequate Enforcement of McKinney-Vento 

	§ 24.4 NO CHILD LEFT BEHIND ACT OF 2001 
	§ 24.5 EARLY INTERVENTION SERVICES FOR INFANTS AND TODDLERS 
	§ 24.5.1 Eligibility for Early Intervention 
	§ 24.5.2 Referral and Screening 
	§ 24.5.3 Appointment of Surrogate Parent 
	§ 24.5.4 Evaluation and Eligibility Determination 
	§ 24.5.5 Assessment 
	§ 24.5.6 Development and Implementation of an Individualized Family Service Plan 
	§ 24.5.7 Transition and Discharge 

	§ 24.6 EARLY HEAD START AND HEAD START 


	Chapter 24.2
	SPECIAL EDUCATION AND STUDENT DISCIPLINE* 
	§ 24.7 INTRODUCTION 
	§ 24.8 ROLE OF CHILD’S COUNSEL 
	§ 24.9 OVERVIEW: STATE AND FEDERAL SPECIAL EDUCATION LAWS AND SECTION 504 OF THE REHABILITATION ACT 
	§ 24.10 BASIC CONCEPTS IN SPECIAL EDUCATION LAW 
	§ 24.10.1 Free Appropriate Public Education (FAPE) 
	§ 24.10.2 Special Education 
	§ 24.10.3 Related Services 
	§ 24.10.4 Child with a Disability 
	§ 24.10.5 Least Restrictive Environment (LRE) 
	§ 24.10.6 Meaningful Educational Progress 
	§ 24.10.7 Evaluations 
	§ 24.10.8 Child Find 
	§ 24.10.9 Individual Education Program (IEP) 
	§ 24.10.10 Stay Put Rights 
	§ 24.10.11 Due Process 
	§ 24.10.12 Transition Services 
	§ 24.10.13 Rule on Medication 

	§ 24.11 WHO MAY ACT AS THE PARENT UNDER SPECIAL EDUCATION LAW 
	§ 24.11.1 Definition of Parent 
	§ 24.11.2 Determining the Need for an Educational Surrogate Parent 
	§ 24.11.3 Procedure for Appointing the Educational Surrogate 
	§ 24.11.4 Foster Parents as Educational Decision Makers 

	§ 24.12 IDENTIFYING THE NEED FOR SPECIAL EDUCATION ADVOCACY: EVALUATING THE FILE 
	§ 24.12.1 Step One: Gathering the Records 
	§ 24.12.2 Step Two: Developing a Chronology 
	§ 24.12.3 Step Three: Determining the Stage of the Client’s Case 

	§ 24.13 MAKING SPECIAL EDUCATION WORK FOR THE CHILD 
	§ 24.13.1 Stage One: Referral for Initial Evaluation and Consent by Parent 
	(a) Initial Referral—the Starting Point 
	(b) Obligation of Schools to Refer for an Evaluation 
	(c) Who Can Refer for an Evaluation 
	(d) How a Referral Is Made 
	(e) Consent and Notice of Rights 

	§ 24.13.2 Stage Two: The Initial Evaluation 
	(a) Timing of the Evaluation 
	(b) Contents of the Evaluation: Assessments 
	(c) Reports of the Assessment Results 
	(d) Obtaining the Report Prior to the Team Meeting 

	§ 24.13.3 Stage Three: Eligibility, Placement and Services, and Writing the IEP 
	(a) The Team Meeting 
	(b) Who Is on the Team? 
	(c) What Does the Team Accomplish? 
	(d) Determining Eligibility 
	(e) Eligibility Findings 
	(f) Writing the IEP 
	Parent/Student Concerns, Student Strengths and Key Evaluation Results, and Vision Statement 
	Present Levels of Performance (PLEP) A and B 
	Measurable Goals and Objectives 
	Specially Designed Instruction and Related Services 
	Transition Services 
	Modifications and Accommodations 
	Placement Determination 

	(g) Placement Options 
	In-District Placements 
	Out-of-District Placements 
	Services in the Home or Hospital 

	(h) Duration of the IEP 

	§ 24.13.4 Stage Four: Responding to the Proposed IEP 
	§ 24.13.5 Stage Five: Independent Educational Evaluation (IEE) 
	§ 24.13.6 Stage Six: Annual Reviews and Full Reevaluations 
	(a) Annual Reviews 
	(b) Reevaluations 

	§ 24.13.7 Stage Seven: Determining Whether the Child Is Receiving FAPE 
	(a) Has the district complied with the procedural requirements of the laws and regulations? 
	(b) Is the student’s progress in the general curriculum meaningful? 
	(c) Is progress in social and emotional areas meaningful? 
	(d) Is progress taking place in the least restrictive environment? 
	(e) Is progress meaningful in relation to the educational potential of the child? 
	(f) Are the special education and related services the child is receiving designed to meet his or her unique needs? 
	(g) Is the child receiving the related services necessary to access the general curriculum and/or benefit from special education? Is the child receiving all necessary accommodations? 
	(h) What documentation and information are considered in determining whether meaningful progress has taken place? 

	§ 24.13.8 Stage Eight: Ensuring Compliance with the Law—Complaints, Mediation, and Appeal to the Bureau of Special Education Appeals (BSEA) 
	(a) Program Quality Assurance Complaint 
	(b) Bureau of Special Education Appeals 
	(c) Substantive Violations 
	(d) Procedural Violations 
	(e) Expert Testimony 
	(f) Cost Sharing and Provision of Services by a State Agency 


	§ 24.14 SCHOOL DISCIPLINE IN BRIEF 
	§ 24.14.1 Discipline Rules and Guidelines Relating to All Students 
	(a) Expulsion Under Massachusetts Law 
	(b) Suspensions 

	§ 24.14.2 Discipline Rules for Students with Disabilities 
	(a) Preventing Behavior Problems 
	(b) Exceptions to the Stay Put Rule 
	Removals of Ten Days or Less 
	Removals of More than Ten Days (Ten-Day Rule) 
	Removals of More than Ten Consecutive Days (Change in Placement) 
	Removals of More than Ten Cumulative Days  (May Be a Change in Placement) 
	Manifestation Determinations 
	Forty-Five-Day Rule 


	§ 24.14.3 Discipline of Children Not Yet Identified as Eligible for Special Education and Related Services 

	EXHIBIT 24A—DOE McKinney-Vento Advisories 2004-9 and 2007-9A 
	EXHIBIT 24B—Guidance on Appointment of Educational Surrogate Parents 
	EXHIBIT 24C—Education Advocacy/Legal Services 
	EXHIBIT 24D—DOE Advisory Opinion on Student Discipline 
	EXHIBIT 24E—Motion for Appointment of Guardian Ad Litem Educational Advocate 
	EXHIBIT 24F—Collateral Representation Request Form 
	EXHIBIT 24G—ESP Referral Form 
	EXHIBIT 24H—Motion to Appoint Educational Surrogate 
	EXHIBIT 24I—Model Letter Requesting Student’s Records 
	 EXHIBIT 24J—Letter Referring Student  for a Special Education Evaluation 
	 EXHIBIT 24K—Request for an Independent Educational Evaluation 


	Chapter 25
	CLINICAL ISSUES IN STATE INTERVENTION CASES*
	§ 25.1 INTRODUCTION
	§ 25.2 THE IMPORTANCE OF ATTACHMENT
	§ 25.3 THE IMPACT OF ABUSE AND NEGLECT ON THE CHILD
	§ 25.4 THE IMPACT OF REMOVAL, PLACEMENT ISSUES, VISITATION, AND SERVICE NEEDS
	§ 25.4.1 Young Infants
	§ 25.4.2 Older Infants and Toddlers
	§ 25.4.3 Preschool and Elementary School Children
	§ 25.4.4 Middle- and High-School-Aged Children

	§ 25.5 COMMUNICATING WITH CHILD CLIENTS
	§ 25.5.1 A Lay Assessment of the Client’sDevelopmental Level
	§ 25.5.2 Strategies for Communicating Effectivelywith Child Clients

	§ 25.6 THE PARENT-CHILD RELATIONSHIP
	§ 25.6.1 Evaluating the Attachment Between Parent and Child
	§ 25.6.2 What Is Parenting Capacity?
	§ 25.6.3 The Influence of Substance Abuse, MentalIllness, and Domestic Violence on Parenting
	(a) Substance Abuse
	(b) Mental Illness
	(c) Domestic Violence


	§ 25.7 CONCLUSION
	EXHIBIT 25A—Checklist for Communicating with Children


	Appendix
	CHILD WELFARE PROCEEDINGS UNDER THE INDIAN CHILD WELFARE ACT
	A. INTRODUCTION
	B. WHO IS AN “INDIAN CHILD” UNDER ICWA?
	C. RIGHT TO NOTICE AND INTERVENTION; JURISDICTIONAL REQUIREMENTS
	D. RIGHT TO COUNSEL
	E. EMERGENCY REMOVAL
	F. STANDARD OF PROOF AT THE TEMPORARY CUSTODY HEARING
	G. PLACEMENT PREFERENCES
	H. STANDARD OF PROOF TO ADJUDICATE A CHILD IN NEED OF CARE AND PROTECTION AND TO TERMINATE PARENTAL RIGHTS
	I. INVALIDATION OF STATE COURT ACTION
	J. SETTLEMENT AGREEMENTS UNDER THE INDIAN CHILD WELFARE ACT
	K. ACCESS TO ADOPTION INFORMATION


	Table of Cases
	A
	B
	C
	D
	E
	F
	G
	H
	I
	J
	K
	L
	M
	N
	O
	P
	Q
	R
	S
	T
	U
	V
	W
	Y
	Z

	Table of Statutes Rules and References
	FEDERAL
	MASSACHUSETTS
	OTHER STATES
	ADDITIONAL REFERENCES AND RESOURCES

	Subject Index
	A
	B
	C
	D
	E
	F
	G
	H
	I
	J
	L
	M
	N
	O
	P
	R
	S
	T
	V
	W


